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= = Tae ile ce ari = = ea ees SS eee a 
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i Tas ees | 
: au. ; sr 
2 an Names of Parties. 8. gy Š a E Names of Parties. 2, 5 E 3 
Ae eaten ont 
gS EES Boe EEE 
fa Q ® D 
V. P. ly. P 
1 | Ohiranji Lal v. Kebri Singh, .. |G 891 f 97 | Sudarshan Das Shastri v. Ram Prasad 7 385 
4 | Madho Ram v. Durga Prasad .. | & 793 | 101 | Muhammad Sadiq v. Ghaus Munani | 
7 | Balwant Singh v. Aman Singh .,, | Z 112 mad "7 200 
15 | Rikhai Rai v. Sheo Pujan Singh... | Z 97] 104] Lalji Misr v. Jaggu Tiwari we | Z 930 
17 | Jagannath Prasad v. Rustam Ali ... | Z 98] 107 | Chintaman v. Dulari 8 570 
20 | Kachera v. Kharag Singh . | 7 3151 111 | Tulshi Ram Sahn v. Gur Dayal Singh; 7 231 
24 | Ram Kishan v. Piari Lal vw. | Z 101 | 118 | Beti Kunwar v. Janki Kunwar . | 7 908 
28 | Munna Lal v. Hajira Jan a | Z 404 | 122| Wajid Ali Kban v. Shafakat Husain | 7 911 
36 | Emperor v. Ibrahim Khan we | 7 186 | 125 | Muhammad Bakar v. Muhammad 
41 | Gopi v. Jaldhara va | 7 697 Bakar Ali Khan „| 9 391 
45 | Hasan Ali v. Mian Jan Khan . | 7 409} 186 | Ram Dial v. Narpat Singh we | 9 931 
48 | Emperor v. Dharam Das .. | 7 412] 138 | Gaya Prasad v. Ganga Bishan a | & 838 
, ŠL] Zaharia v. Debia 7 156 | 143 | Raghunath Kalwar v, Bala Din Kal- 
61 | Sheo Dihal Singh v., Badri Narain | war wo | 7 898 
Singh <. ; 81098 | 147 | Emperor v. Ram Dayal | & 569 
63 | Shiam Lal v, Nathe Lal | 7 65) 151| Dakhni Din v. Syed Ali Asghar ... , 7 909 
66 | Tulsha v. Mathura Puri n. | G 794} 154 | Abdul Majid v. Jawahir Lal we | 7 926 
68 | Badri Prasad v. Tej Singh 7 1001 163 | Emperor v, Matan +7 914 
71 | Jaddo Kunwar ©. Sheo Shankar Ram | 7 902| 166 | Roshan Lal v. Delhi loth ara Gene: ' 
79 | Abdullah Khan v. Banke Lal „| Z 188 ral Mills Company, Ltd. we, Z 794 
84 | Emperor v. Muhammad Alam 7 3889 | 169 | Lachman Das v. Hanuman Prasad... : 8 807 
85 | Bhim Sen v. Moti Ram „. | 7 1814 174 | Lachman v. Shambhu Narain „| Z 495 
90 | Amin Beg v. Saman a. | 7 342 | 182 | Hamira Bibi v. Zubaida Bibi wet 7 497 
93 | Kishori Lal v. Kuber Singh 7 5031 196 | Returaji Dubain v. Pahlwan Bhagat | 7 689 
(B).—8 ALLAHABAD LAW JOURNAL, Frou January to Maron, 1911. 
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ah ESSA] Sd BE Se 
S :6 
Pa | Q i. fhe 
|y. P, | Ly. P. 
1 | Jatindra Nath Chowdhri v, Prasanna : 13 | Makhan Lal v, Gayan Singh i 9 199 
Kumar Banerji 8 842 1° Chuttan Lal v. Jai Ram ' 8 719 
10 | Bhadi Lal v, Muhammad Ishag Khan | 9 198 Mahant Ram Choudhri v. Joti Prasad | 8 808 
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Area a {B),—8 ALLAHABAD. LAW JOURNAL, 1911—congld. ` 
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JA e ee a SUBSET Ae o. Aes pote Se mu 
Ed EP SS) b ' E 
= 8 
my 2 ya A b’ 
; ve BL. - V. P. 
23 | Chephur v, Abdul Hakim 9 28) 175 | Dirga Prasad az Jai Narain 9 265 
27 | Umda Begam v, Muhammadi Begam 9 200 |. 179 ,Lachmina Kuar, v. Rudra, Deo Nardi 
32 | Ram Wikun v. Baij Nath . 9°25] “| “Singh” 9 207 
34 | Chater Bhuj v. Chhaterjit „| 8 8321 182 Bradehaw a: King-Emperor 9 278 
~* 36 | Maharaja of Bonares v. Baldeo : 184 | Sarju Prasad v. Bindeshri Baksh Pal | 9 “298 
i : Prasad a | 8 817 | 187 | Rup Kishan v. Sobhi „|9 b37 
40 ' Saraj Din v. Mahabir Prasad 8 743 | 190 | Ramdial v. Narpat Singh 9 -93L 
1465 | Chandan d. Kalu, - r . | 9 274 | 192 | Ahmad Husain v: ‘Gobind Krishna | -7 - 
47 | Ram Sahai J. Ahmadi Begam 9 53 Narain 9. 982 
= 51 | Lakhan Singh v. Bishen Nath Q 49.1 195.| Ghulam Hazrat v. Gobardhan Das... | 9. 933 
= 54 | Zia-ud-din v. Muhammad Umar 9 275} 199 | Kantee Chandra Mukerji v. Ali Nabi | 9 935 
_.. 57 | Gajadhar Pande v. Parbati.... - ... 9 50] 2C6 | Mubarak-un-Nissa —v: “Muhammad | ~~ 
7.6L p Muhammad Usman v. Babu «| 9 3144 | Mansub Hasan Khan gad IO 727 
; 66 | Ram, Kumar Singh v. , Jagmohan Pe oes 216 | Kehri Singh'v. Chinn Lal” wae | > 476 
Singh 5- ` ws | 9 -80 | 220 | Durga Dativ. Gita © ~ vy | 9 498 
319 + .Ghafur Klilan v. Kalahdari Begam v | 9 127] 227 | Chuni Lal v, Sikishan Singh” Tan | 10 729 
+88 | King-Emperor », Kadir Rakhstr 8 - 87 | 230 | Mahdi Husain v. Sikh Chand ` ` >: | 10730 
, 92 Bishamber Nath v Gaddar’ n | 9 817 | 283 | Mahabir Prasad t. Durbijai | Rai“... | 9 “482 
, 96 }-Chandra: Kishore , Roy w. Prasanna |.” 237 | Ram/Nihore Umar v. King-Emperor | 10 740 
bs Kumari Dasi- - .. | 9 122 | 240 | Kamta Prasad v. King-Emperor.. | 9 #97 
‘105 | Baéhi_v. Bikhekand J TRE 9 393] 244 | Tirbeni Sahai v. Gokul Prasad | 9 475 
109 “Bank, of Bengal, Cawnpore v. Kalka : 247 | Zahuran v. Rahim “PLO 742 
ae Das Q 422] 256 |.Kighen Parshad v. Har Narain ‘Singh 9 739 
112 |,Rehim-un-nissa y. -Badri Das . 9 205} 266 | Pirthi Singh v: Mara Singh" 9 574 
„Iip aei tay of State for India v, Bishun : 270 Muhammad Abdul Rahman ian 2. X i 
A 9 423 ; Muhammad Khan '_ ' r 10 770 
11 | onhsts Lal v:Shvopal Singh |. | 9 217 | 272 | Ram Bukhsh v: Chanda» 3"... ("2° 806 
119 | Ghulam Nabi Khan 7. Niaz-un-nissa |'Q 140 | 275 | Nasirul Haq v. Fyazul Rahman ` z. | 9 . 530 
128 | Bur Singh v, Uttam: Singh 9 -33 | 280 | Sukhdai.v Kedar Nath :: i u O 628 
182 | Muhammad. Bakar v. “Muhammad 286 | Rajbans Bharthi.v. Karya Bhatthi... n | IO 824 
: Bakar Ali Khan . > 9 391] 302 | Ramlal Balaram v. King-Emperor... | 10 832 
“140 | Mahindra Chandra: Nandi v. Secre- | 806 | Sumer’Singh v. Liladhar : 9 624 
_ . h _ tary of State for India .. | Q 3111 309 | Bhagwan Sahai v. Haréhain 10 848 
147 | J.S. B. Birch v. King-Emperor ..; | 9 581 | 812 | Naubat Singh-v. Baldeo Singh’ `... | 9 666 
151 |. Afzal Beg». Jyotis Sarup m 9 130] 315 | Shib, Charan Das v. Ram Chandar : 
‘155 | Philmani Chaudhrain v.. Nageshar 1 Sarup a . 9 . 827 
_ Prasad: °.. > 9 670| 318 | John Henry Rhine v. Mabel Rhine... |'Q “996 
“158 | Ganga Ram v. Kirtarth Rai | 9 319 | 324 | Jagdip Narain Singh v. Bilar Singh | 9 572. 
162 Mazhar Husain Khan v. Abdul Hadi 329 | Kura Singh v, Chhaliu . | IO 845 
Khan a0 . | 9 753 | 332 Ashfaq Husajn v, Gauri Sahai ~n |9 975 
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32 
| BOMBAY HIGH ‘COURT. . g 
: (A). 85 LL. R., BOMBAY Serres, ron January To Marcum, 1911. a 
w s bo A é Pod to È í 
SA sae SE ASS 
of , Za, RA ao 
Pod _, Names of Parties. gas ira. Names of Parties, |. 
sial EEEH pang 
Pas BES Alms Be os 
Ae je ira 4 (S) Oo, ` : n Q : 
` vV. P JTV, P. 
Rj Garpatino Balkrishna Bhide ` HA “His 72 | Talukdari Settlement Officer, Gujarat i 
Highness the Maharaja, Madhayrao : v. Umiashankar Narsiram Pandya | 8 165 
: ' Sinde Sarkar 2 7 972| 75 | Govind Pandurang Kamat, In re 8 632 
, 12 | Chunilal v. Seerefary of State 7 $68} 79| Vasudev Atmaram Joshi v. Eknath ! 
' 24| Josè Antonio Baretio v. Francisco Balkrishna Thite ws | 8 639 
, -| Antonio ‘Rodriques , os 17 950 93 | Dagdu v. Nana 18 644 
+- 99 | Rustoniji Ardeshir Irani v. Vinayai 97-| The Talukdari Settlement Officer v. n 
. Gangadhar Bhat -7 955 Chhaganlal Dwarkadas 8 624 
35 | Wana v. Natu 7 99214 108 | Jeewandas Dhanji v. Ranchoddas 
38. | Trawa v. Satyappa 7 967 Chaturbhuj ; 18 168 
42 | Chhaganlal Kishoredas v. The Col- À 410 | Treacher & Co., Ld. v. Mahomedally 
lector of Kaira .7 993] ©- ‘| Adamji Peerbhoy 7 669 
47 | Meghraj Gangabux, in the matter of 7 448 | 130 | Purshotumdas Ramgopal v. Ramgopal 
49 | Mojilal Premanand v. Gavrishankar | Hiralal . | 8 171 
Kushalji B 635 | 187 | Emperor v. Fulji Ditya - 8 623 


55 | Emperor v, Shankar : Shtikrishna Dev 7. 937. 139 | Chanmalapa Chenbasa_ vw. Abdul 








63 | Emperor v. “Mulshankar Harinand YVahab NB 645 
Bhat | .. 1.7 963 | 146 | Laddha Ebrahim & Co. v. Assistant 
aah Corte s vo. |. toa fe es |© Oolléctor, Poona ` ah e 166 
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= sao Ia, ` 5 AOs 
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gae ASEA Sa & BE SS 
ot |. o a: 
x : o fat . 9 
- 7 boo 
x V. P VEP 
xr E) ‘ 
: 4 : say ee ng 
lih “Roy Jatindra Nath Chowdhri v. Pra- 56 | Bachi v. Bikhchand . ~a ' 9 398 
: sanna Kuthar Bannerji we | B 842 59 | Bur Singh v. Uttam Singh we | 9 -33 
*-9 | J. 8B. Birch «e Emperor“ ae | 9 581 67 | Kumar Chandra v. Prasanna Kumari ý 
13 | Rassul Haji Cassum, In re 9 344 Dasi 9 122 
19 | Aryodaya Spinning and Wearing “ 45 | Muhammad Bakar. v. Muhammad u 
a Oo. Ld. v. Siva Virchand sn | Q 348 Bakar Ali Khan 19 301 
22 | Salekhan v; Vishvanath a | 9 349 82 | Maharaja Manindra Chandra v. Sec 
27 | Anùpram, In re sa | O 350 retary of State we 9 871 
30 | Radhabai v. Ramchandra we 9 351 90 | Someshwar v. Naranbhai 9 765 
38 | Digambar v. Narayan ws 9 354 92 | Ranchhodla! v. Secretary of State.. 9 765 
49 | Jafarkhan v. Daudshah =- | 9 858] 101 | Dassa Ramchandra v. Narsimha ... | 9 768° 
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(B).—18 BOMBAY LAW REPORTER, 1911—concld. 
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109 | Narsangji v. Ranchhodbhai p» | 9 929) 203 | Emperor v. Amir Bala saa | 10803 
` 113 | Somana v. Gadigeya «| 9 941| 207 | Somchand v. Chhaganlal cen | IO 803 
118 | Gambirsingji v. Agarsing . | 9 943| 209 | Emperor v. Noor Mahomed 10 804 
123 | Shrigopal v. Dhanalal 9 944 212 | The West End Watch Co. v. The ° 
126 | Jehangir D. Davar, In ve Q 945 Berna Watch Co. 10 805 
131 | Laxman, In re 9 947) 230 | Balkrishna v. Shiva Chima 10 811 
188 | Dwarkaprasad v. Jamnadas Q 948| 233 | Manilal v. Motibhai 10 812 
141 | Jehangir v. Kaikhushra 9 951| 237 | Eknath Ranoji v. Ranoji Bowaji ... | 10 813 
154 | Balambhat v. Vinayak 10 746| 240 | Gurunath v. Yamanava 10 814 
158 | Pherozshaw v. Waghji 10 746] 242 | Kashinath v. Vinayak 10 814° 
161 | Madhoprasad v. Ajudyaprasad . | 10 748] 245 | Bai Ganga v. Rajaram w | 10 815 
162 | Hope Mills Ltd. v Sir Cowasji J. 251 | Bai Machhbai v. Bai Hirbai a | 10 816 
. Readymoney ws | 10748] 256 | Vyankappacharya v. Yamnasani 10 817 
200 | Emperor v. Mahomed Isaf Habib ... | IO 769] 259 | Collector of Ahmedabad v. Lavji ... | 10 818 
201 | Emperor v. Suleman Ibrahim _ 10 s02 i 
4 BURMA (LOWER) CHIEF COURT. 
(A).—4 BURMA LAW TIMES, rros January to Marcu, 1911. 
oe ma oom = = = =<. oc: 
te [pee [se FEE 
© ri aO = to AO M 
>i f as mb : av. 8 
“ Names of Partios, SRT o, Names of Parties, gay 
O pm > mr OO gr He 
BS Row Oleh Lowe 
ban [Em Ss 3] bon Bes 
A iS À 6 
Van P. vy. P. 

1 | U Shwe Gon v. Ma Hnin Bwin 9 442| 21 Irrawaddy Flotilla & Co, Ltd. v. 

4 | Maung Tet Tun v. Ma Shwe Chein... | 8 978 Nachiappa Chetty 9 465 

9 Ebrahim v. King-Emperor 19 449 23 | Maung Ba Kyaw v. Ma Saw 9 467 

10,, U Aung Min v. Lutchumanan Chetty $ 9 450 24 | King-Emperor v. Lansha 9 468 
11 | King-Emperor v. Po Yin 9 450 24; Venkatachellan Chetty v. Maung 
12 | Maung Po Kyin v. Anamalay Chetty 9 452 Kyauk Lon 9 469 
18 | Maurg Ba Shwe v. Ma Nyun oe | 9 457 26 | Commissioners for the Port of 
14 | Nga Myav. King-Emperor 9 458 Rangoon v. Moolla Dawood Sons 
16 | Maung Kauk Sit v, Muthuveorappa & Co. 9 470 
Chetty 9 460 28 | Maung Po Thet v. Anamalay Chetty 9 472 
16 | Findlay & son v. Nursee Tejsee 9 460 30 | J. M. v. King-Emperor 8 469 
17 | Arunachelam Chetty v. Maung Po 33 | Birch v. Emperor wa | O 581 
Thin o | 9 461 85 | Bur Singh v. Uttam Singh 9 33 
18 | Subbiah Pillai v. Abdul Rashid ...)| Q 462] 40 | Maung Pya v. Maung O Za | 9 770 
* 19 | Ma Sein v. Chidambaram Chetty ... | Q 463 41 | Ma Thaw v. Ma Sein we | 3 716 
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(A).—4 BURMA LAW TIMES, 1911—coneld. 
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. ri = r . = n spy rio ra Ms pay oot 
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` f vy. P V. P. 
43 | Chenniah Chetty v. Ma Mi .|9 77| 70| Maung Ba Chit v. King-Emperor ... | 10 774 
44 | Abdul Majid v. Abdul Majid „| 9 774 71 | Lu Gale v. King- Emperor 10 775 
45 | Venkatachellum Chetty v. Nagappa 71 | Ana Pena Nater Sha v. Anamalay = 
Chetty 9 773 Chetty 10 776 
46 | Maung Fo On v. Maung Tun U . F9 774) 74 | Ma Hnin Gaing v. Ma Tha Li 10 778 
- 47 | Pallaneappa Chetty v. Ma Shwe Me |Q 774) 74 | Maung Bya v. Maung San Thu 10 779 
48 | Madanjit v. King-Emperor 9 77 76 | Maung Aung Myat v. Ma Ywet 10 780 
50 | Nga Po Chit v. King-Emperor we | OD 778| BL Subramoniam Chetty v. Pichai Bow 
58 | Po Thoung'v. King-Emperor « | IO 705 ther 10 786 
65 | Kumar Chandra Kishore Roy ~v. 83 | Mahomed Jewa Motalle v Wilson .. 10 787 
Prasanna Kumari Dasi Q 72 84 | U Dhammaloka v. King- Bapo n. | FO 789 
67 | Palaneappa (hetty v, Muthu Chetty 10 770] 87 | Charles Stevens; In the matter of , 10 792 
67 | King-Emperor v. Nga Lu Nyun IO 771| 87 | Chari v. King-Emperor 10 792 
68 | Ma Kywe v. King-Emperor . | 10-772] 89 | Somasundaram Chetty v. Muthu 
68 | Nga Po Hnyin v. King-Emperor ... | 10 772 Veerappa Chetty ww. | 1O 794 
69 | King-Emperor v. Mya Din «| IO 773| 91, | King-Emperor v. Kan Haw 10 796 
69 | Nga Po Tok v. King-Emperor . | IO 773| 95 | Maung Kyauk Gyi v. Mhung Lu Nyo 10 801 
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(B).—5 LOWER BURMA CHIEF COURT RULINGS, rrom OCTOBER ro Decrsper, 1910, 
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, 219 | Aung Ban v. Nan Ko | 8 961] 241 | J. Reid v. So Hlaing 8 952 
-221 | Po Thaung v. King-Emperor . |.LO 7035) 251 | Venkatachellan Chetty v. Kyauk Lon 9 469 
231 | Shwe Gon v: Hnin Bwin . | 9 442 
(B).—6 LOWER BURMA CHIEF COURT RULINGS, rrom January To Marcu, 1911. 
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1 | George Gillespie & Co., Ltd. v, Maung} 4 | Po Chit v. King-Emperor 9 778 
Maung nea 449 
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CALCUTTA HIGH COURT. 


(A).—38 I. L. R., CALOUTTA SERIES, PROM Janvary:Fisevany, 1911, 
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1 | Suchand Ghosal v. Balaram és | 6 810 96 | Emperor v. Chaturbhuj-Sahu - -;... 18 “119 
13 | Asad Ali Mollah v. Haidar Ali 6 826] 106 | Shashi Bhushan Seal.v. Emperor ...-|-7 817 
ı 24 | Harendra Kumar v. Girish Chandra | 7 798 | 110 | British American Tobacco Co., Lå. v. | . 
28 | British and Foreign Marine Insur- Mahbub Buksh we | 7 279 
; ance Co., Ld. v. India General Na- 125_| Sagar Chandra Mandalw. Digambar JIO 858 
~ :vigation and Railway Co., Ld. 9 364] 127 | Anglo-Indian . Jute ae Co wt > 
60 | British and Foreign Marine Insur- Omademu!ll . wa 10 859 
ance Co,, Ld. r. India General Steam 148 | Ramdhari v, Ram Charitter - sa | 7 ` 833 
” Navigation and Railway Co. Ld.... | 9 960] 153 | Durga Prasad Singh v. Ram Doyal 10. 955 
53 | Grey v. Charusila Dasi «| Z 247) 156 | Kali Prasanna Bose v. Emperor +. | 9 916 
- 60 | Gobind Pershad v. Harihar Charan | 7 32 169 | Emperor-v. Abani Bhushan ‘8 770 
; 68 | Hari Charan v, Girish Chandra ... | Z 747 | 180 | Parmeswar Singh v. Emperor wep Z -812 
. 76 | Surendra Nath v. Emperor .. | 7 629] 182 |.Gur.Pershad Singh v. Dhani Rai ...:| 7 806 
.(B).—13 CALCUTTA LAW JOURNAL, rros January To Maron, 1911. 
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= e -=| V. P. Ain op, E EE eg RNN D. 
1 Ekabbar Sheikh v, Hara Bewah ... | 8 660 63 | Muhammad Bakar v. Nawab Mirza 
3 | Husainara Begum v. Rahamannessa Muhammad Bakar Ali Khan 9 391 
Begum wu. | 8 837 69 | Bachi v. Bikhchand Jiomal we | Q 393 
13 | Tara-Prosad v.-Kristo Prosad we | 7473 12 | Bur Singh’. Uttam Singh w | 9:33 
16 | Nityamoni Dasi v. Gokul Chandra : 178 | Budhan Sha v. Sitanath Sha KT 578 
Sen 9 210 85 | Nafar Chandra v. Ratnamala Debi... | 7 921 
18 | Basir Gazi v. Grija Nath Roy | 9 211 90 | Secretary of State v. British India 
21 | Gobind Prasad v, Teknarain Mahton | 7 330 Steam Navigation Company ... | 9 183 
26 | Mochai Mandal v. Meseruddin Mollah| 9 213 |. 102 | Hareck Chand v. Charu Chandra Sinha 8 “766 
30 | Barada Prosad Roy v. Annoda Mohan 109 | Rakhaldas Mukerji ~v. Madhab 
Roy 6 359 Chandra Singha 8 828 
34 Teges dra Lal v. Atindra Lal .. | 2 638 | 115 | Sarip Jan Bibi v. Aftabuddin Miah... | 8 30 
38 | Hara Chandra Bairagi v,~ Bepin 119 | Purna Chandra v. Rasik Chandra ... | 9 568 
Behari Das 6 860] 124 | Manindra Chandra Nandi v. Secretary 
43 | Hari Charan Gorai v, Srish Chunder of State ` a | 9 311 
Sadhukhan 7 1411) 129 | Birch v. King-Emperor 9 581 
47 | Bhuban Mohini Debi v, Kiran Bala 132 | Bhupendra Kumar v. Purna Chandra | 8 ‘34 
Debi 9 215] 189 | Hingu Miah v. Heramba Chandra... | 8 _81_ 
51 | Jatindra Nath r. Prasanna Kumar... | 8 842| 148 Bepin Behary” Mitter v. Prokash 
58 | Kumar Chandra Kishore v. Prasanna à Chandra Sarkar 7 160 
Kumari Dasi ice 122 | 150 | Hari Lal y. Bengal Nagpur ed ‘ 
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158 | Braja Sunder .Roy Chowdhury v. 255 | Golam Mowla v, Abdool Sowar | 
“nt Mati Lal Mozumdar 5 493 Mondul n Q 922 
*157 | Upendra Nath Nag Chowdhry 2 2. 257 : Joytara v. Prankrishna Seal we, 7 709 
Bhupendra Nath Nag Chowdhry... | 9 -582 | 262 | Jogendra Chandra Mitter v. Rajondr a, 

158 | Tarakant Ghose v. Rai Kishore Ghose| 6 361 | Nath Mitter 9 923 
-159 | Bejoy Chand Mahatap Bahadur v, 267 | Rammoyi Dasi v. Rupai Pramanick ‘9 sol 
P. K, Mozumdar 9 5821 271 , Bipin Behary Mitra v. Tincowri | 
162 | Lakshmi Charan Sen r. Sris Chandra i Pathak .19 374 
Roy 9 584] 277 Sham Chandra Dafadar v. Gadadhar 
“165 Prasonta Kumar Mookerjee v. Burn | Mandal 9 377 

and Co. 7 2701 284 ! Sarat Chandra Sinha v. Nritya Gopal 8 47 
183 | Radha Prosad Mullick v. Ranimoni 289 | Dhanpat Singh Kulari v. Juarmul 
` Dasi 81061 Tushimul .7 161 
-192 | Basanta Kumari Guha v. Ramkanai 293 | Maizuddi Biswas v. Ishan Chandra , 
Sen Poddar .» | 9 698 ' Das Sirear . 7 89 
+2083 | Guru Prosad Singh v. Dhari Rai |. | 7 806] 800, Champak Latika Mitra v. Nafar | 
206 | Basin Khan v. Abdul Waheb Sikdar | 6 138 Chandra Pal :B 44 
212 | Krishna Chandra Basu v.Mohendra | 9 704} 305 | Bhuiya Sarat Kumar Das Mahapatra | 
“216 Joy Narain Jana v. Upendra Narain 1 y, Akshoy Narayan Das 9 961 
Ray 19 706| 312 Nanda Kumar Saha v. Gobinda ; 

217 | Aroj Ali Mandal v. King-Emperor ... | 9 707 Mohan Das .: 6 135 
219 | Harimati Dasi v~. Corporation of 316 | Meser Mullick v. Hafiznddi Mullick | 9 965 
Calcutta 8 891] 318 | Jagadish Chunder Sanyal v. Lal 

221 | Kumud Nath Roy v. Rai J atindra | Mohan Poddar 7 8647 
o Nath Chowdhury 9 189| 322 | Debendra Nath Bhattacharjeo a “I 
"228 | Surendra Nath Roy v. Krisbnasakhi Haridas Bhatiacharjec be ABG 
(ont Dasi 9 110] 327 | Gobinda Chandra Addy v. Corpora- 
284 | Baikunt Nath Chakrabarti v. Hara tion of Calcutta 8 706 
° Lal Pal Chowdhur y 9 116] 829 | Lal Mohan Mandalv. Kali Kishore : 
239 | Faiz Ali Khan v; Sitara Begum... | 7 704 Bhuymali 9 965 
243 | Sasirama Kumari v. Meherban Khan | 9 918 | 331 | Lal Behary Singh t. King-Emperor ! 9 361 
250 | Khetra Nath Ghatak v. Piru Bamri | 9 478| 333| Ramanath Pandit v. King-Emperor : 9 360 
335 | Edward Thornton v. King-Emperor | Q 480 
i || 
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121 | Kumar Chandra Kishore Roy 4. 158 | Nepen Bala Debi v. Siti Kanta | 
: Prasanna Kumari Dasi 9 122 Banerjee I8 u 
126 | Madhub Chandra Bera v. Srimati 163 | Shyama Charan Ray t. Surya Kanta i 
: Rani Sarat Kumari Debi .|6 26 Acharya : 6 836 
141 | Monmohan Ghosh v. King- Emperor 8 531 | 169 | Rakhal Chandra Shaha v. Damodur ; A 
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177 | Bur Singh v. Uttam Singh 9 83] 316 | Khagendra Nath Mitter v. Piapenidra ` 
185 | Sakina Bibee v Mahomed Ishak 8 655 Nath Dutt 8 53Q 
188 | Srimati Brahmomoyi Chowdhurani 319 | Mahendra Prosad v. King- Emperor. 9 698 
v. Gopi Mohan Roy Ghowdhnri .. 7 124| 321 | Kishen Parshad v. Har Narain Singh 9 739 
191 | Kasi Kinkar Sen v. Satyendra Nath 328 | Jabedanessa Bibi x Nazibal Islam 
Bhadra 7 840 Molla : 8 38 
195 | Hari Lal Sinha v. Bengal Ni vepar i 332 | Jinnat Ali v. Fateh Ali Matbar -9 219 
Railway Co. 9 831 835 | Ekabbar Sheikh v. Hara Bewa ... | 8 660 
198 | Asfar Sheikh v, King-Emperor 8 52] 337 | Madhab Moni Dasi v. Pamela Lambert) 6 537 
201 | Maharaja Manindra Chandra Nandi 343 | Bajrangi Gope v, King-Emperor 9 64 
v. Secretary of State for India .. | 9 3111 345 | Damodar Narayan Chowdhri v. 
: 205 Goring Rani Dasi v. Radha Ballabh s Dalgliesh 9 913 
7 1181 350 Makhan Lall Chatterjee, In the goods 
213 uiy Chand Maiti v. Ram Kumar of 9 916 
Khara 7 394| 350 | Munshi Md. Ali Meah 1. Kibria 
218 | Midnapur Zemindary Co., Ld. v. Sham Khatun „9 66 
. Lal Mitter ` 6 362} 353| Amjad Ali v. Ali Hussain Johar ... | 6 574 
221 | Nanda Lal Sirkar v. Benode Behary 357 | Abiruddin Ahmed, In re ` 8 1108 
Roy 9 3138} 366 | Kali Prasanna Basu Roy v. Emperor 9 916 
224 | Parmeshur Singh v. King- Emperor. 7 812) 370 | Haji Ashfaq Husain v, Lala Gauri 
226 | British and Foreign Marine Insur- Sahai 9 975 
ance Co. v. India General Naviga- 875 | Upendra Nath Banerjee v. Umosh i 
tion and Railway Co., Ld. 9 364 Chandra Banerjee 6 346 
239 | Surendra Nath Roy v. Krishna Sakhi 383 | Debi Prasanna Roy «t. Harendra 5 
Dasi 9 110 Nath Ghosh oe | & 534 
244 | Sheikh Samiruddin v. Srimati Kada- 887 | Khettra Nath Gkattak «v. Peru 
moyi Dasi | 7 691 Bauri 9 478 
249 | Afar v. Surja Kumar Ghose «. | 7 842 f 390 | Edward Thornton v. King-Emperor | 9 480 
258 | Lalji Sahai Sing v. Abdul Gani . | 7 765 | 393 | Bhagabati Barmanya t. Kali Charan 
259 | Ghasiram Mandal v. Asirbad Mahto | 9 69 Singh 10 641 
261 | Taro Prosad Mondal v. Krista Prosad 399 Kumud Nath Roy v. Rai Jatindra 
Panda 7 478 Nath 9 189 
268 | Ramdayal Giri v. Midnapnr Zomin- 404 | Ramjiban Bhadra v. Tazuddin Kazi. 9 489 
dary Co., Ld. 7 785 | 408-| Nathu Khan t. Sewak Koeri ua | BD 16L 
266 | Dwarka Nath Bidy adhur v. Dumbura. 409 | Ishan Chandra Bhat, In the matter of | ' 
dhur Mohapatra a | 9 394 v. Emperor 9 664 
269 | Bajrangi Sahai, In the matter of 9 225 | 412 | Gobinda Chandra Addy v. Corpora- 
271 | Kalananda Singh v. Rameshwar Singh| 8 892 tion of Caleutta 8 706 
273 | Muhammad Bakar v. Nawab Mirza 414 | Radha Madhab Paikra v. King-Em- 
` Muhammad Bakar Ali Khan . | 9 391 peror 9 46 
280 | British American Tobacco Oo., Ltd., 417 | Sri Sri Ishwar Shyam Chand Jiu v. 
N v. Mahboob Buksh | Z 2794 - Ram Kanai Ghose 10 683 
294 | Nobin Das v. Kailash Chandra Dey 7 924] 420 Nobin Chandra Sah Pramanik `: v. i 
296 | Shaikh Abdul Rahaman %. King- Sm. Krishna Baroni Dassi 9 525 
Emperor 9 587 | 426 | Syed Abdul Latif Miah v. Amanuddi 
297 | Musanunat Bachi v. Bikhchand Jiomal| 9 393 Patwari 9 539 . 
300 | Sri Raja Kirtibash Bhupati Hari | 428 | Namuna Bibi r. Roshan Mea 9 558 
Chandan Mahapatra v. Secretary 432 | Ram Nath Singh v. Kamleshwar 
of State for India 9 688 : Prosad Singh 9 323 
312 | Ram Saran Singh v. Khakhan Singh | 8 657 | 454 | Rashidazzman v. King- -Emperor 10 6384 
4 440 | Akhil Nath Dit v. King- -Emperor ... | 10 688 
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1 | Santhalva v. Manjunra Shetty T 154 82 | Secretary of State for India, Muthu- 
7 | Ranee Annapurni Nachiar v. Swami- veerama Reddy 6 731 
natha Chettiar 6 439 88 | Chaturvedula Suryanarayana v. 
12 | Muthukane Ana Ramanadham Chet- | Chaturvedula Ramamma . | 6 400 
tiar v, Vada Levvai Marakayar ... |6 1 90 | Venkatasami Chetti v. Suppa Pillai | 6 382 
21 | Secretary of State for India v, Swami 92 | Public Prosecutor v, Sunku Seethia | 6 774 
Naratheeswarar 6 199 94 | Kanaga Sabai v. Emperor 5 468 
25 | Arunachellam Chettiar v. Haji Sheek 97 | Naganada Aiyar v. Krishnamurti 
Meera Rowther 7. 856 Aiyar 6 233 
29 | Second-grade Pleaders, In the matter 108 | Pemmarazu Venkiah v. Secretary of |- 
of 6 313 State for India 6 727 
47 | Manickam Pillai v. Audinarayana 112 | Thirnvengada Mudaliar v. Sadagopa 
: Pillai | 5 917 Mudaliar we 7 Sl 
öl | Mahadeva Aiyar v, Gopala Aiyar .., | 8 390| 115 | Ponnammal v. Kalithitha Mudali ... | 6 764 
53 | Ramasami Pillai v, Muthu Chetti .. | 5 834] 119 | Govindasami Tevan v. Dorasami 
55 | Aiyavu Muppan v. Vellaya Nadan.., | 6 15 Pillai 6 781 
58 | Gorijala Pitchi Naidu v. Vallur 5 8531 121 | Official Assignee of Madras v. Lup- 
61 | Kozhikot Pudiya Kovilagath Sree- prian 6 387 
mana Vikraman ~v. Chundayil 125 ! Official Assignee of Madras v. 
Modathil Ananta Patter . | 6 887 Melapparangavur Sarvajana Sahaya 
64 | Mangalaswami v. Subbia Pillai 6 504 Nidhi 6 427 
68 | Subramania Mudaly v. Velu 5 9194 128 | Official Assignee of Madras v. Krishna, 
72) Latchumammalv,Gangammal ... | 7 858 Bhata 213 
74 | Syed Noordeen Sahib ~v, Syed 139 | Veeraraghavulu v. President of the 
Ibrahim Sahib 6 579 Corporation of Madras 143 
76 | Josiam Tiruvengadachariar v. Sawmi “| 138 | Panaganti Parthasarathy Nayanim l 
Iyengar 5 987 Garu v. Pallikapn Venkatasami | 
80 | Arakal Joseph Gabriel v. Domingo Reddy 16 398 
Inas 6 7] 139 | Palaniappa Asary v, Emperor | 6 682 
141 | Bogra v. Emperor 7 414 
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1} Tuljaram Row v. Alagappa Chettiar | 8 340 81 | Kanakayya v. Janardhana Padhi ... | 8 736 
21 | Rangiah Chetty ~v. Subramania 44 | Narayana Chetty v. Muthiah Seryai | B 520 
7 Chetty w | 8 512 1° 
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56 | Kunhambu v. Kerala Varma Valia 152 | Silamban Chetty v. Ramanadham f < 
Rajah 6 307 Chetty 4 301 
57 | Valeswara Iyer v. Muthukrishaa 153 ! Gopala Iyer v. Ramaswami Sastrial 6 290: 
Aiyar ~- 9 686] 154 | Venkatanarasimha Appa Row v. 5 
41 | King-Emperor v. Sunka Seethaiah,.. 6 774 Narasimha Charyalu a .. | 6 287 
“18 | Ayirantha Chetty v. Aramanathochi 6 533 | 156 | Mallikarjuna Prasada v. Venkata z 
76 | Vakil, In the matter of 8 574 Vasudeva Row 9 169 
78 Ranganatha Rao v. Ananda Ohariar 7 801} 459 ! Subbu Shethethi v. Krishnacharya... IIE 23 
~ gy | Venkatadri v. Lakshminarasimha Hen) 8 383] 161 | Sellamuthn v. Karuppan 9 152 

82 | Bapineedu v. Venkayya | 7 195 | 166 | Linga Reddi v. Venkata Krishna Row 9 141 

85 | Adivaramina v. Ramachandra Reddy 16 309 169 | Tirumal Raju v. Muthial Naida ... | 9 289 

87 | Rama Kurup v. Shekara Kurup | G 268 | 175 | Kesavan Nambudri v. Abhikesaya 

_89 | Eachi v. Bikhchand Jiomal 9 393 Vathiar | “1855 
“92 | Rai Jatindra Nath Chowdhri v. Pra- 178 | Abhikesava Vathiar -v. Kesavan A 
sanna Kumar Bannerji - we | 8 842 Nambudri «| QO 156 
100 | Bur Singh v. Uttam Singh «| 9 83] 180 | Kalagayya v. Yannadamma t9 139 
109 | Muhammad Bakar v. ` Nawab Mirza 182 | Krishna Jute Mills Coy. v. Innes .,. 9 104 
i Muhammad Bakar Ali Khan 9 391 į 195 Muthuswami Sastri v. Naraynna ; 
116 | Kumar Chandra Kishore Roy 2. - b z Sastri 8 393 
Prasanna Kumari Dasi 9 122 | 202 | Ajam Sahib v. Madura Sreè Meenatchi o 
125 Srinivasaiengar v, Sirasubramania Sundareswarar Devastanam ....] 8 668 
Pillai . {FO 664) 213 | Mulla Vittil Seethi v.Achuthan Nair] 9 613 
127 | The Official Assignee of Madras v. 236 | Muthu Chetty v. Karuppan Chetti... | 10 662 
Krishna, Bhatta . | 6 218] 240 | Thandayuthapani Kangiar v. Ragu- 
129 | Nataraja Desikar v. Kurutha Ravu- Le natha Kangiar 10660 
than 19 1501 246 Ramachandram Pillai v. Kalimuthu 
132 | Subramania Pillai v. Sceretary of Chetti 9 596 
State «|9 9] 263 | Surya iban ai Raov,Sarabhaiah |9 173 
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j “Roy Jatindra Nath Chowdhri v. 20 | Giles Seddon v. Loane 8 

| Prasanna Kumar Banerji 8 842. 26 | Kameswara Sastry v. Veeracharlu .. 8. 
3 | Rangiah Chetty v. Subramania Chetty 8 512 35 | Ramasami Reddiv. Authi Lakshmi a 
9 Venkata Varahia Dikshitar v. Subba- Ammal 8 
roya Pillai 8 502 36 | Kunjunni Nair v. Kunjunni Nair ... | 8 
10 | Damodaran Nambudiri v, Gopalan 39 | Kottayya v. Mallayya 8 
© 1i Nair 8 504 42 | Maina Servai v. Emperor 8 
12 | Kuohimmacha v. Sheik Pathuma Bi | 8 506 43 | Arone v. Kali 8 
-16 | Balakrishnaya Naidu v. Rajamma .. 8 301 44 | Vibudapriya Thirthaswami v, Esoof ` 
17 | Anglo-Indian Trading Company: 4 v. Sahib 1/8 
Brierly 8 302 3 ` 
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47 | Secretary of State for India v. Am- 111 | Chidambara Thevan v. Arunachela |” 
~ balavana Pandara Samadhi ... | 8 357 | _ Thevan 8 663 
a 53 | Anaikutti Udayan v. Solaimuthu 115 | Bur Singh v. Uttam Singh 9 33 
Udayan .. | 8 758 | 117 | Singani Mupan v. Krishna Char 8 436 
55 | Chinnarappa v. Timma Reddi ... | 8 677 | 118 | Thirnmaiaiswami Pillay v. Muniyan- 
57 | Peda Sundaram, In re 8 887 dia Pillay . | 8 849 
59 | Muthusawmy Naick v. Bangaramma! 8 332] 120 | Kuiti Ammu v. Purushotham Doss | 8 851 
64 | Kanakayya v. Janardana Padhi ... | 8 786] 121 | Arimuthu Chetty v. Vyapuri Panda- 
71 | Jamal Mahomed Rowther v. Moideen ` ram 8 852 
Sa Rowther 81103 | 123 | Venkata Simhadri Jagapatiraju ` v. : 
71 | Kumar Chandra Kishore Roy ` v, President, Taluq Board, Cocanada | 8 682 
Prasanna Kumari Dasi 9 122] 125 | William Dare v. Mrs. Belle Donna 
73 | Kamalathammal v. Krishna Pillai ... |‘ 998 Igdaliah Dare 8 634 
-15 | Chidambaram -Chetty v. Karuppan 128 | Rajagopala Reddy v. Govinda Reddy 9 342 
Chetty 8 5431) 181 | Krishnaswami Chettiar v. Rama- 
+ 76 | Aramugam Chetty v. Venkateswara sąwmi Chettiar 8 768 
Ettappa ` .. | 8 330] 182 | Official Assignee of Madras v. Mad- 
79 | Chenchuramayya v. Subbaramayya 9 208 ras Equitable Assurance Society... | 8 761 
81 | Balla v. District Magistrate of South 185 | Public Prosecutor v. Sarabu Chen- 
; Canara | 8 163 nayya 8 so 
82 | Singaram Pillay v. Syed Gulam 81091 | 136 | Neilson v. Sadananda Samiar . |8 805 
83 | Devasigamani Pandarasannadhi v. 186 | Vythinatha Aiyar v, Bheemachariar | 8 804 
- Palaniappa Chettiar a | 9 281 f 187 | Muthukumara Asari, In re 19 40 
87 | Veerammal v. Subbu Singh e | 8 745 | 137 | Chinnaswami Jyengar t, King- 
88 | Rajaram Rao v. District Board of Emperor . | 8 668 
: Tanjore 8 565] 138 | Sivasami Pillai v. Emperor <] 8 719 
89 | Venkata Narasimha Appa Rao v. 138 | Bastian Ansup v. Narayana Aiyar.... | 8 351 
Narasimbacharyulu 8 287 | 139 | Venkatachariar v. Sadagopa Chariar | 8 517 
90 | Arunachala Reddi v. Perumal Reddi 9 285 | 142 | Narayanan Chetty v. Muthiah Servai | 8 520 
91 Gangadharam ` Aiyar t, Sankarappa 147 | Official Assignee of Madras v, Abu 
a Naidu ` | 9 285 Bucker Rahim 8 1067 
, 91 | Narayanappa, In re 8 268] 148 | Pir Mahomad Rowther v. Mayandi 
92 | Raman v. Parwathi Kathilamma 8 367 Chettiar e. | 8 564 
93 | Paddaya, In re 9 253} 149 | Bee Jan Bee v. Fatima Beo Beo 8 431 
94 | Paramasivam Pillay v. Sankaraya .. 6 352] 152 | Narayana Iyengar t, Veerabhadra 
_ 95 | Mohideen Sahib'v. Narayana Aiyengar| 8 161 Pillai «e | 8 429 
96 | Murugaiya Mudaliar v. Ayyadora 155°) Maharaja of Bobbili v. Kaminayani 
š Mndaliar 9 286 Bangaru .. | 8 860 
97 | Kamma Narayanappa, In re 8 679} 158 | Chandu Kuth v. Ramuthi Nair 8 864 
98 | Murugappa Chetty v. Ranganayakulu 8 856] 159 | Nizam Mohaddin v. Mahammad Vufa 
99 | Muthu Naicken v. Srinivasa Aiyangar| 8 269 Sahib 8 745 
100 Aliyamma v. Kunhammed 81093 | 160 | Biram Bevi Ammal v. Syed Shums- 
102 | Velayuthan Chetti v. Pillaiyar Chettil 9 287 uddin .. | 8 860 
103 | Butari Chinna Vobiah, In re .; 9 288] 161 | Khatija Bi v.. Babu Sahib 8 859 
,, 103 | Arumuga Nadar, In re 8 757 | 162 | Abdul Aziz Sahib v. Emperor 8 721 
105 |. Govindaswami Pillai v. Dakshina- 162 | Ramanna v. Appal Naidu 8 805 
AS murthi Poosari . | 8 7604 163 | Badar Mal v. Gudu Miya Saheb 8 850 
106 | Podia v. Abdul Raiman Beari „| 8 525 | 163 | Malayandi Goundar v. Subbaraya 
107 | Antharyami Patnaik v. Haribandhu Vanavaraya Goundar | 8 854 
Sabuto 8 427] 165 | Nallamuthu Pillay v. Subba Pillai... | 8 855 
-108 | Ragavaraju v. Ramasawmy 8 435 | 166 | Karunakara Menon v. Secretary of 
< 168 Velayutha Chetty v. Govindasami ‘State for India a | 857 
Naicken & 364] 167 | Kesireddi Panasa Ramudu, Inre 8 380 
: 109 | Venkatramana Aithala v. Nagappaya 8 428 | 168 |! Parasurama Asari, In re 8 881 
111 | Govinda Poduval v, Damodaran . 8 


Moothu Poduval « | 8 435 


———————————————— ———————————— ee 





169 | 


Lodd Govind Das v. Munusawmi 
Pillai = 











xii) 


(C)—9 MADRAS LAW TIMES, 1911—conéd. 




















, 
> 





Page of Vol. 9 
M. L. T. 1911. 


233 


234 i 
235 
249 
250 
251 
251 
258 
259 





260 
261 

{ 
261 ' 


263 | 
264 


268 


268 | 
269 
270 
270 
271 | | 
272 | 





278 
274 
275 | 
275 1 
276 : 
281 ; 


282 
283 


286 


` 288 


291 ` 
292 | 
293 


294 | 


| ammal 


296 
300 





391 | 


| Appanda Mudally v. Ragamabhai 


, Muthappa Nadar v. Kula Sankara 








Mohamed Ali Sultan t. Hajee Abdul 
Khaelvi Rowther 

Manji v. Ravanayya Hebbora 

Veorabadra Aiyar ~v. Marudaga 
Nachiar 

Venkata Narasimma Row v. Venkanna 

Ramachandra Aiyar v. Primathi 
Ammal 

Senuga Pandia Thevan v. Veera- 
bhadra Moopan 

Suryanaraina Row v. Sarabaya 

Kalagayya v, Yanadamma 

Kalinga Hebbara 1. Narasimha 
Hebbara 

Nagiah v. Gopalakrishniah 


Ammani 
Pallitharavayal Kotalvalli v. Ablika- 
sava Vadhyar 
Sawmi Aiyangar v. Laxmi 
ee Chetti v. Ponna Paday: a- 
ohi eee 
Viziarama Jagapathi v. Suryanara- 
yana 
Rangaswami v. Srinivasa see 
Veukatachellaya v. Subiahmania ... 
Gopala Krishna v. Venkatasubba .., 
Zackaraya Sett v. Chunnu Pandaram’ 
Chinnathambi Rowthan, In re ia 
Deputy Collector, Calicut Division 
v. Ayyavu Pillai êh 
Nagaraja Pillai v. Vythinatha Iyer 
Chinnammal v. Devanasammal 


ane 


Nadar 
Peria Perumal Muthirian v. Pichan 
: Venkataratnam v. Ramanna i 
Chinnappa Pillai v. Muthuraman 
Chettiar 
Sannasi Kavundan v. Akkulammal... 
Sellamuthu Sarvaigaran v. Palla- 
muthukaruppan 
Tirumal Raju v. Muthial Naidu 
Valeswara Iyer v. Muthukrishna Iyer 
Lal Singh, In re u 
Venkatramayya v. Narasinga 
Subbaraya Reddi v. Thiagaraya 
Chetty 
Sulaiman Rowthen v. Pathma Bivi- 





Raghava Chetty v. Thoyammall 

Administrator-General of Madras v. 
Dasai Goundan 

Ghulam Ahmad v, Shah Mohammad 
Esuf 


Vol. and page, 
, Cas, 


of Ind. 


orresponding ' 
1910-11. 


A 
=| 


1100 











is y ay 2; rie rn p 
ac to bo d 
E gas | 
Peg r 3 om 
Ei Names of Parties. | Basa 

> ae [e] Oran 
ba E Poa 
lan aaa eee 
| vV. P. 
169 | Kothandarama Chetty v. British | 
India Steam Navigation Oo., ut | 8 882 
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171 | Ragunathachariar v, Tiruvengada 
Ramanujachariar .. | 8 883 
172 | Sanjeevi Reddy, In ve , 18 884 
173 | Krishnaswami Pathan, In re 8 885 
174 | Krishna Jute and Cotton Mills Co., i 
Ltd. v. Innes 9 104 
181 ' Subramania Pillai v. Secretary of 
| State for India 9 9 
191 ; Nagu Chetty v. Bhaskara Setupathi 9 4 
196 Maharaja Manindra Chandra Nandi 
Í v, Secretary of State for India ... | 9 311 
198 | Kelu v, Ammad Kully . | 8 362 
199 | Bachi v. Bikhchand Jiomal .; 9 393 
200 | Birch v. Emperor 9 581 
200 | Muhammad Bakar v., Nawab Mirza | 
Muhammad Bakar Ali Khan ... ; 9 391 
203 | Lakshmana Chetty v. Peria Karuppan, 8 867 
204 | Burathagunta Pentadee v. Rajamma g 8 868 
205 ! Aiyathurai Aiyar v. erga Iyer | 8 843 
05 | Rangasawmy Iyengar v rishna i 
5 Gevinden z] 8 844 
206 Ramasawmi Chettyar v. Krishna- | 
swami Chettyar we 8 845 
207 | Kunhimammun, In re i 8 846 
209 | Hindus of Kannampaliayam v. Kai- | 
kola Christians a | 8 848 
210 | Ammavasai Gounden, In re . | 8 845 
211 | Flora Cronan v. Official Assignee of | 
Madras | 81086 
212 | Chinna Ramayya v. Venkatappiah .. ' 81102 
213 | Venkata Subbaraya Sastri v. Krist- 
naiya 19 566 
914 | Ari Chettiar v. Rama Reddiar 3 | 9 667 
215 | Govardhana Doss v. Krishnaiya | 9 204 
215 | Rairu Nambiar v. Appa ‘ se 8 567 
216 | Kandappa Chetty v. Ohinnappia | 
Goundan ‘ a | 8 164 
216 | Penchul Reddi, In re aw 19 587 
216 Lakshminarasimham v. Bharata a 
Mahanty 8 349 
217 | Ramanv. Raman we 9 572 
217 | Periyanna Pillai v. Arasu Thevan . | 9 568 
218 | Shankaranaranappaiya 1T. Seoretary f 
of State for India n. | QO 329 
219 | Chandra Mauliah v. Emperor r | 9 329 
220 | Bappu Raju v. Kondu Raja 19 324 
994 | Linga Reddi v. Venkata Krishna 1 
Rao 19 141 
230 | Narasinga Row v. Kasthuri Ranga 
Iyengar 9 279 
931 | Venkata Narasimha Naidu t. Sa- 
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* 302 | Veerabadram v, Jagannadha 9 22) 317 | Vellayappa Chetty v. Nellaya pey 10 675 
802 | Narasanna v. Venkatrayadn 9 6061 318 | Krishnayya v. Subbraya .: FO 678 
303 | Venkubayamma v. Narasimha Row 9 163} 319 | Maryammal v. Kaliyammal ‘9 618° 
807 | Appajee Panthulu v. Ramacharlu ... | 10 676; 319 | Palaniappa Thevan v. Shadagopa | 
309 | Ramalinga Udayan v. Arukkani 9 167 Mudaliar 9 729 
810 | Narayanasawmi Naidu v. Tirapatira- 320 | Rangasami Iyengar v. District Board 
yudu sa | 10 67 of! Tanjore «'9 730 
311 | Olagayee v. Pitchammal Q 524) 321 , Pachadayan v. Emperor 9 730 
312 | Unni Koya v. Pathutti Ummah 9 786| 322 | Chode Balavi Ramasami, In re ‘9 340 
318 | Muthukrishnan Chetty v. Annapurne? 822 | Lawrance, In re 9 255 
thachi 9 803) 323 | Gurumurthi Chetty v. Archibald Read 9 251 
314 | Rodrigues v. Mathias 9 538) 324 | Narasimha Chariar v. Pillanna 9 289 
314 | Pitchayya v. Ramakrishnayya . | 10 674) 324 | Krishna Bai v. Collector and Gor- | 
315 | Narayanasawmi Naidu v. Venkata- ernment Agent, Tanjore 9 254 
subbarayadu wa | 9 642) 325 | Muthukumara Reddi, In re . 9 262 
316 | Kamakke, Irn re ` «. | 9 790} 326 | Surayya v. Venkamma .19 340 
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1 | Shiev Gowda v. O. S. Fernandez 8 141] 47 | Arimuthu Chetty v. Vyapuri Panda- | 

6 | Muthukomara Asari, In re 9 49 yam , 8 852 

6 | Nagu Chetty v. Bhaskara Setupathi 9 41 50 | Malayandi Goundar v. Subbaraya | 
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33 | Biram Beni Ammal v. Syed Shums- 14. Togaram Appadu v. Togaram Appala-| 
uddin a. | 8 860 swami 8 393 

34 | Muthu Pillai v. Emperor . | 8 493 75 | Depura Kalappa Reddi v. Umada 

26 | Mahadeva Tyer v. Gopala Iyer 8 390. Rajaha '8 392 

36 | Muthusami Sastriv. Narayana Sastri | 8 393 76 | Meyappa Chetty v. Periannan Chetty 7 217 

41 | Dwarkadoss v. Chivakala Krishnaiya | 9 204 18 | Chandra Mauliah v. Emperor 9 329 

44, | Hindus of Kannamapalaiyam Village 79 | Kunjunni Nair v. Kunjunni Nair ... | 8 510 

v. Kaikkolar Christians 8 848 82 | Muthu Naiken v, Srinivasa Iyengar 8 269 

45 | Thaith Ottathil Kutte Ammu v. Puru- 84 | Mahomed Meera Lavval Marakayar | 

shotam Doss 8 851 v. Ramalingam Pillay 8 158 
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86 | Bur Singh v. Uttam “Singh 9 33ļ| 145 | Muttevi Pattabhi Ramanujacharlu v. 
89 | Krishnaswami Chettyar v. Thippa Peddinti Alahasingaracharlu 
Ramaswami Chettyar 8 163 | 147 | Appanda Mudaly v.- Raguthamby 
91 | Shankaranaranappya v. Secretary of Ammani 
State for India 9 329 | 148 | Seshan Pattar v. Yakkanath Easwaran 
93 | Maddali’ Venkatarayadu vw. Movva 4 149 | Namana Bhima Narasamma v. Suri- 
Sankarayya 6 657 setti Peda Venkatarayuda 
95 | Venkata Varahia Dikshitar v. Subba- 149 | Sanjeevi Reddy, In re 
‘roya Pillai 8 502] 151 | Suryanaraina Row v, Sarabaya 
96 | Lod Giridhara Doss Govinda Doss a v 165 | Seethi Kutti v. Achuthan Nair 
Potti Naicken .. | 8 415 | 179 | Olagayeer v. Pichammal 
$7 | Me Grath v. C. Brachis 9 347 181 | Pattath Veeran Kutty v. Kuni Kandi 
98 | Lank Ramaswami v. Lank Lanksh- Shazhath Veethil Appu 
mana 9 435 | 182 | Kota Subbayya- Gupta Garu v. Sec- 
99 | Ragunathachariar v. Thiruyengada ; retary of State 
i Ramanujachariar .. | 8 883 | 186 | Sankara Bhatta v. Subraya Bhatta... 
100 | Kamma. Narayanappa v. Emperor... | 8 679 | 187 | Thuchakovil Unni Koya v. Arapayil 
101 Maharaja of Bobbili v. Raja Kamina- Pathutti Umma 
yini Bangaru 8 860 |. 188 | Vasudeva Mallaya v. Thathadi Nara- 
105 | Burathaguntha Pentadee v. Kurlapati nappaya 
Rajamma 8 8681 189 | Maryammal v. Kaliyammal ies 
‘106 | Lakshmana Chetty v. Keelan Peria 190 | Palavesa Tevan v, Emperor . 
Karuppan 8 867} 192 | Kandalam Venkuboyamma v. Nara- 
107 |. Willidm Dare v. Belle Donna Tgdaliab simha Rao 
Dare 8 684] 197 | Balasubramania v. Ramasami Chettiar 
111 | Kunmetta Chinnarappa v. Kona 198 | Baghavatulu Suryanarayana v. Yeles- 
Timma Reddi 8 677 varapu Venkata Subarayadu ... 
113 | Tirumal Raju Bahadur Varu v. Pand- 199 | Kuppelan v. Kunjuvalli ER 
la Muthial Naidu 9 289] 199| Kamakka v. Emperor 
117 | Raman Chetty v. Alagappa Chetty... 8 321 | 200 | Subramania Iyer v. Muthammal 
119 | Ambalavana Pandarasannidhi v. The ae, t 201 | Parthasarathi Naikan v. Lakshmana 
. Secretary of State 8 357 Naiken 
125 | Narayanasawmi Chetty v. Vadivelu : 207 | Puthia Valapil Ayissa 1. Lakshmana 
Chetty 9 726 Prabhu 
127 | Muhammed Bakar v. Nawab Mirza š 208 | Sreenivasa Varadachary v. Narasinga 
Muhammad Bakar Ali Khan 9 391 Pillai 
180 | Ranga Koravan v. Emperor .. | 9 727 | 209 | Ramasami Chetti v. Ponna Padayachi 
181 | Kunapareddi Venkamma v. Kunapa- . 213 | Murti Sankaran v. Manavikraman . 
Ramayya 9 727 | 220 | Ramaswamy Chettiar v. Hari Krish- 
183 | Palaniappa Tevan v. Shanagopa na Chettiar ase 
Mudaliar : 9 729] 228 | Thandayuthapani v. Ragunatha 
134 | Salem Town Bank, Ltd. v. Venkata- 226 | Narasinga Row v, Kasturirana Iyen- 
. char 9 197 ar ase 
135 | Rangasami Iyengar v. District Board 228 | Muthia Chetty 1. Sinna Velliam 
of! Tanjore 9 730 Chetty 
186 | Gurumurthi Ghetti v. Archibald Read 9 251] 231 | Public Prosecutor v. Kuppa Kavun- 
137 | Venkataramayya Pantulu v. Nara- dan 
singa Row «. | 9 309 | 233 | Narayanaswami Naidu v. Venkata 
188 | Pachudayan v. Emperor 9 730 Subharayuda 
139 | Venkata Narasimha Naidu v, saja 233 | Ganapathi Bhatta v. Anantha Bhatta 
| Satiaya 9 738 | 235 | Chinnathambi Rowthan v, pepon 
141 | Velu Pillai v. Appasami Pandaram.. 9 197 | 237 | Rodrigens v. Matthias 
142 | Kaja Bhoy v. Shah Mohamad Usuf | 9 168 1 238 Chinnu Pillai v. Kalimuthu Chetti.. 
143 | Aiyathurai Aiyar v. Dharmasiva Iyer | 8 843 | 249 D’Contha v. Assan Kunhu 3 
143 | Kalinga Hébbara v. Narasima 251 | Ramanjulu Naidu v. Aparanji Ammal 
Hebbara 9 937 
è 


7 


( 


ZY 


) 


Table 6 


NAGPUR JUDICIAL COMMISSIONER’S COURT. 


Y NAGPUR LAW REPORTS, Janvary TO Marcom, 1911. 

































































; a D = D, 
2a p23 PE EEE 
om 5 BRO sa LE ES 
P al ; Bea | Pa ; ree 
eal Names of Parties. ines tee. Names of Parties. aa. 
Sa Pis Si | Etis 
Epe BESS) ba | Ega 

iv. P. | iv. P. 

1 | Appaji v. Khushal 10 689} 26 | Tukaram v. Sonaji 10 7o 

* 2 | Deorao v. Banai 10 689) #2! Manakji v. Surajmal 10 705 
‘8 | Sunder v. Sitaram 10 692) 33 | Durgagir v. Kollu „FO 731 
11 | Shankarlal v. Mulchand 10 694) 36 | Atmaram v, Lala 10 733 
14 | Pyarelal v, Ramratan . {10 695! 39 | Shaikh Imam v. Ishak Ali NO 734 
17 , Bhikaji v. Tukaram . JIO 697 A Dadnoo v. Somnath » IEO 736 
19 | Jamnadas v. Vinayak . (10 698 | Bansidhar v. Raghubir a IO 7837 
. 20; Gangadhar Rao v. Laxman Rao... , 10 698 Sampat v. Chango s 10 788 
23 | Sakharam v. Shriram we {LO 700 Ki | 
OUDH JUDICIAL COMMISSIONER’S COURT. 
14 OUDH CASES, rros January TO Marcu, 1911. 
= CAER ay 
sä sto |z EEN 
Ea X ; EZ gd} es : Reed 
aoe ames of Parties. EEEn KA Names of Parties. SEED 
a” 1m a Ho > ‘ 2 am 2 
aS BESS go ES SS 
i) - Z Ay D 
EE ELERE EA a SS E ae PE ee E 
| Vv. P Vv. P 
1 | Murlidhar v. Kalka Singh 9 333 49 ; Muhammad Adil Khan v. Batul Bibi Q 748 
6 | Rameshar Bakhsh Singh v. Dhanpal 63 | Chunni Lal v. Gulab Chand 8 7h 
Das 9 335 58 | Gajraj Singh v, Bhagwan Din wet 9 750 
10 | Jageshar Singh v. Raja Bhagwan 60 | Fateh Mohammad v. Bhawani Bhikh Q 751 
Bakhsh Singh :9 337 62 , Sheo Din v. Bhawani Bakhsh . Q9 732 
14 | Deputy Commissioner of Lucknow | 65 | Imami v. Mohammad Yusuf 10 712 
v. Estate of Kali Charan «| 8 695 68 Sampab ao. Gauri Shanker 10 713 
33 | Debi Prasad v. Muhammad Unis 70 : Maharaj Singh v. Jagan Nath 10 714 
Arabi 9 745 74° Jot Singh v. Asnad Ali Khan . 10716 
36 | Dip Chand v. Shaikh Naushad Ali a T7 Sheo Gopal v. Sheo Ghulam 10 717 
Khan 1 9 746 80 | Munni v. Shyam Bihari 10 718 
38 | Indar Parshad v. Fateh Chand 9 747 82 | Murray & Co., Ld. r. Prins, E. G. A. 10719 
40 | Fateh Singh v. Ramma Singh - | 9 748 85 | Latif-un-nisa v Achambhit Lal... ' 10 721 
41 | Ram Autar v. Drigpal . | B 725 |® 89 Chandi Dayal v. Ratan Lal 10 722 
45 | Hans Singh v. Chet Singh IB 416 ' ' 
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1 | Narpat Rai v. Devi Das 9 385] 28| Nathu v. Komesar, .. | 9 957 

2 | Bhup Singh v. Jiwan Singh w | 9 883 39 | Bhana v. Crown .. | 8 1160 

3 | Ali Mardan v. Muhammad Hassan... | 9 388 40 | Dhian Das v. Jagat Ram .. | 8 1160 

4 | Narpat Rai v. Devi Das «. | 9 888 41 | Ali Bakhsh v. Chuhar Singh a | & 1157 

5 | Ato v. Miro 8 499 42 | Roshan Din v. Khuda Bakhsh | 8 1155 

6 | Asa Singh v. Buta . | 9 396 43 | Musadi Lal v. Badhawa we | 8 1156 

7 | Lachhman Singh v. King- Emperor... 9 400 44 | Rajji Bai v. Jesa Ram «| 8 1187 

8 | Tirkha v. Rizak Ram 8 811| 45 | Arur Singh v. Bua Ditta wi | 9 674 

9 | Manohar Lal v. Dhanpat Rai 9 402 46 | Nihali v. Lehna a] 9 675 

10 | Muhammad Munir Khan v. Crown... | 9 389 47 | Ganeshi Lal v. Beni Pershad «| 9 673 

11 | Nehal Devi v. Kishore Chand 8 999 48 | Banwari Das v. Nathu Shah 9 676 

12 | Fazal Mohammad v, Fazal Muham- 49 | Fakira # Mehr Shah 9 680 

mad : 8 814 50 | Miran Bakhsh v. Sher Muhammad. 9 195 

18 | Karam Singh v, Dhan Kaur » | QO 37 61 | Indar Narain v. Nanak Chand „| 9 267 

14 | Ram Saran Das v. Muhammad Nawaz 52 | Nikka v. Gurdai 19 292 

Khan we |G 38 53-| Ishar v. Basanti «| 9 310 

15 | Nawab Khan v. Yatam 9 36 54 | Hayat Bakhsh v. Gauhar we 19 339 

16 | Sohna Mal v. Nanak Chand 9 36 55 | Fauja Singh v. King-Emperor a | LO 6438 

17 | Saidan v. Crown a 168 815 56 | Ganesh Das v. Crown w 19 511 

18 | Zahid Hussain t. Karam Ali on | 8 667 57 | Crown v. Bishen Das a | B 1161 

19 | Hira v, Crown „19 39 58 | Chhangu v. Muhammad Bakhsh ...| 8_ 666 

20 | Manla Dad v. Ghulam » | 8 674 59 | Chiman Lal v. Ghulam Mohy-ud-din | 10 646 

21 | Bur Singh v. Uttam Singh 9 33 60 | Rahim Bakhsh v. Natha 9 453 

22 | Muhammad v. Charag | 8 812 61 | Ashiq Hussain v. Ali Bakbsh a 19 38L 

23 | Sohandan v. Aurang Khan 9 540 62 | Chambeli v. National Bank cf India | 10 647 

24 | Lok Nath v. Amar Nath | 9 541 63 | Emperor v. Mahna Singh .| 9 486 

25 | Budh Singh v. Bir Bal 9 544 64 | Bua Ditti v. Wariam Singh 10 819 

26 | Sunder Singh v. Nihala 9 545 65 | Ghurkn Mal ¢. Durga Devi 10 820 

27 | Bhagan v. Allah Ditta 9 t47 | 66 | Nizam Din v. Nathu Ram 9 237 

238 | Alem Khatun v. Mubarak Khan 9 548 67 | Jiwan Mal v. Jamna Das 10 822 

29 | Mansa v, Nathu 8 485 68 | Ghulam Mustafa v. Crown. 10 833 

30 | Moti Ram v. Harbhagwan Das 9 549] 69 | Jahangir v. Ganda Shah . | 10 838 

81 | Makhan Singh v, Nanda Singh 8 733 40 | Zaib-ul-nisa r. Ghulam Fatima ... | 10 828 

32 | Lala v. Crown 9 731 71 | Taja Khan v. Muhammad Khan... | 10 839 

e 38 | Kalu v. Pir Bakhsh 9 735 72, | Rattan Singh v. Crown » | 10 840 

34 | Sundar v. Salig Ram 9 300 73 | Gokal Chand v. Raji . | LO 841 

35 | Udhe Singh v. Bishen Singh 9 736 74, | Karam Ilahi v. Hira « | TO 842 

36 | Fatta v. Jiwan 81153 75 | Bhola v. Razzaq Shah . |9 682 

37 | Buta v. Bishen Das 9 956 g i 
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Banwari Das v. Nathu Shah .19 676 
Fakira v. Mehr Shah .. 9 650 
Bhola v. Razzag Shah «| 9 682 
Allan Khan v. Dost Muhammad 
Khan .. ¿9 680 
Ali Mardan v. Muhammad Hassan... | 9 388 
Kanwal v. Sri wt QD 685 
Devi Singh v. Premi uw. | 9 683 
Asa Singh v. Buta wa | 9 896 
Karm Din v. Jio | 1O 834 
| Mir Haidar v. Muhammad Ali i | 10 865 
Moti Ram v. Harbhagwan Das 19 549 
Harnam Singh v. Lachman Singh .., | 10 857 
Miran Bakhsh v. Sher Muhammad... | 9 195 
Bhanjan Ram v. Sohaura 9 238; 
Ishar v. Basanti ,9 310 
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Bur Singh v, Uttam Singh 9 33 
Nawab Khan v. Yatam 9 3 
Bishen Singh v. Jawala Singh 8 776 
Sohna Mal v. Nanak Chand 9 36 
Karam Singh v. Dhan Kaur 9 37 
Abdulla Shah v. Dayala Mal . | 8 233 
Ram Saran Das v. Muhammad Nawaz f 
Khan ~ {9 38 
Masum Begam v. Madan Mohan Lal | 9.222 
Ram Saran Das w Collector of Lahore 9 228 
Fazal Dad Khan v. Waris Khan 9 230 
Hardit Singh v. Gopal Singh 8 869 
Nurpat Rai v. Devi Das 9 385 
Narpat Rai v. Devi Das 9 388 
Sham Lal r. Sohnu Shah 9 742 
Prem Kaur v. Jagat Singh 9 742 
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20 | Arur Singh v. Dayal Singh 9 579 
21 | Bur Singh v. Uttam Singh 9 33 
22 | Kirpa Singh v. Maya Ram 10 843 
28 | Rahim Bakhsh v. Natha 9 453 
24 | Bawa Singh v. Lachhman Singh 10 850 
25 | Udhe Singh v. Bishen Singh .| 9 736 
Criminal. 
1 | Crown v, Gobinda 9 677 
2 | Bostan v. Crown 9 682 
3 | Masti v. Crown 10 852 
4 | Dhanpat Mal v. Crown 10 682 
5 | Ataya v, Crown 10 857 
Revenue. 
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18 į Faqiria v. Sobha we | 9 925 
19 | Tika Ram v. Wasandi Bai xs | 9 923 
20 | Fateh Singh v. Nanak Chand .' 9 927 
£1 | Ato v. Miro : 8 499 
22 | Ganeshi Lal v. Beni Pershad | 9 673 
23 | Asa Singh v. Buta ,, 9 6 
24 | Mansa v. Nathu » |B 485 
25 | Durga Das v. Amir Chand . ‘10 679 
26 | Arur Singh v. Bua Ditta . | Q 674 
27 | Nihali v. Lehna . 9 675 
23 | Bhup Singh v. Jiwan Singh 9 385 
29 | Fajje v. Sher Mohammad 10 681 
30 | ‘Ali Mardan v. Mohammad Hassan... Q 333 
81: Kanhaya Lal v. National Bank of | 
India uw. 6 592 
32 | Kanhaya Lalt. National Bank of 
India .. | Q 266 
33 | Sundar v, Salig Ram 9 300 
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CALCUTTA HIGH COURT. 

Seconp Civit Appran No. 584 or 1909, 

December 15, 1910. ` 
Present:—Mr. Justice Caspersz. 
ARJUN RAM PAL AND OTHERS— 
PLAINTIFES—ÅPPELLANTS 
versus 
SADANANDA SARMA AND ANOTHER— 
DEFENDANTS— RESPONDENTS.. 

Hut—Immovable properiy—Second appeal—Civil 
Procedure Code (Act V of 1908), s. 102—Hindu Law— 
. Dayabhaga—Father and son—Son’s self-acquired pro- 
perty—Father maintained by son—Father’s title 
to property. 

A hut is immovable property; and a suit for 
a declaration in respect of a hut is not cognizable 
by the Small Cause Court, and, therefore, section 102 
of the Civil Procedure Code does not apply anda 
second appeal lies in such a suit. 

Where a Hindu son governed by the Dayabhaga 
School maintains his father without any intention to 
create any title to any self-acquired property in his 
father, the latter does not get any present right to 
such property. < 


Lala Muddun Gopa? v.Khikhinda Koen, 18 I. A. 9; 


18 C. 341, referred to. 

Dharma Das Kundu v. Amulya Dhone Kundu, 10 ©, 
W. N. 765 ; 33 C. 1119, distinguished. 

Appeal from the decree of the Sub-Judge 
of Sylhet, dated December 16, 1903, affirming 
that of the Munsif of Sylhet, dated May 22, 
1908. 

Babu Brojendra Nath Chatterjee, for the 
Appellants. i 

Babu Brojo Lal Chakravarti, for the 
spondents, 

Judgment.—tThis isan appealin a 
suit to obtain a declaration that a certain 
hut (together with doors, door frames ete.), is 
liable for the dues on account of a decree 
which the plaintiffs had recovered against the 
defendant No. 1, who is the father of defend- 
ant No. 2. Both ike lower Courts have 
found that the hut is the property of defend- 
ant No. 2, and this fact cannot be assailed 


Re- 


in second appeal. But itis urged on behalf 
of the plaintiffs-appellants, first, that the de- 
fendant No. 1 is entitled under the Hindu 
Law toa half share of the self-acquired pro- 
perty of his son the defendant No. 2, and, 
secondly, that the hut, being the joint family 
property of boih the defendants, the father ia 
the owner of half of it which can be sold in 
execution of the decree. 

A preliminary objection that no appeal lies 
has been abandoned by the learned Vakil for 
the defendants-respondents. The suit was 
not one of the nature cognizable by Courts 
of Small Causesand a hut is immovable pro- 
perty. Thus section 102, Civil Procedure Code, 
has no application to the facts of this case, and 
a second appeal lies. 

The second contention is concluded by 
the finding that the hut was never treated 
as joint family property by the defendant 
No. 2; it was, and remains, his self-acquired 
property. It was not erected out of any joint 
funds. 

In support of his substantial contention, 
the learned Vakil for the plaintiffs-appellants 
has cited the following authorities:—Daya- 
bhaga, Chapter 2, sections 65—71; Dayatatwa 
of Raghunandan, Chapter 5, sections 8—9; 
Sastri’s Hindu Law, 38rd Edition, page 282, and 
the case of Dharmadas Kundu v. Amulya 
Dhone Kundu (1). 

The short answer tothe argument advanc-* 
ed for the plaintiffs is that the authorities re- 
lied upon contemplate partition which is not 
the case here. The title of the father, the 
defendant No. 1, cannot arise except upon gift 
or succession, and neither contingency is here 
presented for consideration. The son is main- 
taining his father but without any intention, 
expressed or implied, to create any title to 


e (1) 100, W. N. 765 ; 33 O, 1119, 
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the property in suib in his father. The'kind- 
ness and affection shown by the defendant 
No. 2 towards his father does not confer any 
present right on the defendant No.1; see 
‘Lala Muddun Gopal Lal v. Khukhinda Koer (2), 
where the facts were stronger than in the 
case under appeal. The son may outlive his 
father, and if so, no question will ever arise 
as to the latter’s rights on succession. 

In Dharma Das Kundu v. Amulya Dhone 
Kundu (1), where ‘the subject is discussed, 
the facts were very different, because, 
there; the son had made additions and im- 
-provements to the family dwelling-house. 
It was held that the father had absolute con- 
trol of the family property and that his dis- 
obedient son could be restrained from en- 
tering the house. An injunction, therefore, 
was directed to issue, but this order was with- 
ont prejudice to any decree that the son might 
obtain. 

The contention is overruled and this appeal 
ig dismissed with costs. | 
`. Appeal dismissed. 

(2) 18 I. A, 9; 18 ©., 341. 
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CALCUTTA HIGH COURT. 

Ssconp Cryn, Appear No. 404 or 1909. 
November 30, 1910. 

Present :—Mr. Justice Caspersz. 

DINA NATH DAS AND OTHERS—PLAINTIFFS 
—APPELUANTS 
versus 
GANESH CHANDRA SAHA AND oTHRR3— 
DEFENDANTS— RESPONDENTS. — 

Burden oj proof—Landlord and. tenant— Question 
ivhetner particular plot is included in tenancy—Res 
judicata. , 

When the relation of landlord and tenant is 
admitted or proved, any further questions as to the 
jama and area held by the tenants under 
the landlords do not refer to the status of ten- 
ancy, but rather to the contract between landlord 
and tenant. h 

Where, therefore, itis found that the. tenant is, 
in possession of a certain plot and willing to pay 
-ront for the same, it lies upon the plaintiff landlord 
fo ‘show that the land is not rayati but khas 

atit. ` 

i Rajendra Kumar Bose v. Mohim Chandra, 3 0. W. N, 
763, relied upon. 
. Appeal from the decree of the Sub-Judge of 
Tipperah, dated December 4, 1908, reversing 
that of the Second Munsif of Bramhanberiah, 
dated July 5, 1907. 

Babu Harendra Narayan Mitra, for the 


Appellants, e 
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Babus Tara Kishore Chowdhury and” Gopal 
Chandra Das, for the Respondents. 

Judgment.—the land involved in, 
this litigation isa doba or ditch covered by 
dag 707. The plaintiffs sought to recover 
possession of the doba on the allegation that 
it was their khas patit land. The defendant, 
on the other hand, set up agote right in res- 
pect of that plot, and asserted that they held 
their tenancy under the plaintiffs for which 
they. paid rent, at first, Rs. 4-2 which was 
sabsequéntly increased to Rs. 4-8, the 6 
annas representing the rent of the plot added 
tothe original area of the holding. There 
was a previous rent suit between the parties 
in which the plaintiffs sought to recover rent 
at the original jama of ‘Rs. 4-2, and that suit 
was decreed at that rate, but there is a 
concluding observation in the judgment of 
the appellate Court that the question of 
land appertaining to the holding will be 
left open. 

The principal piece of, evidence on the 
side of the defendants, then, as now, is Jix- 
hibit B, a dakhila (rent receipt) purporting 
to have been granted by the plaintiff's son in 
which plot No. 7 was specified among other 
plots. The first Court thought the dakhila 
to be not genuine and refrained from deciding 
the further question, namely, whether the 
dakhila is binding on the plaintiff. The 
Munsif decreed the plaintiff’s suit, but the 
Subordinate Judge has reversed that decision. 

In second appeal, the contentions are three 
in number, first, that the Subordinate Judge 
has wrongly thrown the onus on the plaintiff, 
and that he is in error in saying that there 
was no evidence on the plaintiff's side on the 
question of parcel or no parcel; secondly, that 
the previous decision tnter partes is, virtually, 
res huticata in the questions whether the plot 
No. 707 formed part of the defendants’ ten- 
ancy; and, thirdly, that the Subordinate Judge 
has not decided whether the receipt, if gena- 
ine, was binding on the plaintiffs. 

With regard to the first contention, ib is 
argued that the facts of this casedifferentiate 
it from Rajendra Kumar Bose v. Mohun 
Ohandra Ghosh (L) and my attention has 
been called to the decision in Nanda Lal 
Goswami y. Jajneswar Buldar (2), which dis- 
tinguishes the decision first cited. Reference 


has also been made to the case of Narsing 
. (1) 3.0. W. N. 763. - 
- (2) 6 ©. W. N. 105, 
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DINA NATH V, GANESH CHANDRA, 
Narain Singh v. Dharam Thakur (3). These ment ofthe appellate Court. That is the 


eases were considered by this Court in a deci- 
ston to which I was a party— Barack Kamat 
Sahi v. Lalhu Christian (4)—and in the cir- 
cumstances of that case, it was held that the 
onus lay on the defendants to prove their 
occupancy right. J think that when the re- 
lation of landlord and tenant is admitted, and 
has been proved between the parties to the 
present litigation, any further questions as to 
the jama and area held by the defendants 
under the landlords do not refer to the status 
of tenancy but rather to the contract between 
landlord and tenant. The relation of land- 
lord and tenaut exists, whatever may be the 
precise aren of land in respect of which it is 
continned—whether it be more land at one 
period of time or, at another, less land. That 
does not affect ihe relationship existing which 
involves the obligation to pay rent. The 
further question, therefore, as to whether 
plot No. 707 is part of the defendants’ ten- 
ancy ought to be decided on the general prin- 
ciples laid down in Rajendra Kumar Bose v. 
Mohun Chandra Ghosh (1). The ordinary 
rule is that the plaintiff must establish his 
own case and make it strong in order to dis- 
turb possession of a long duration. It has 
been found in the present case that the de- 
fendants are in possession of this plot. They 
are willing to pay rent for the same, and it 
Kies on the plaintiffs to shew that the land is 
not raiyati but khas palit. Iam not quite 
sure what the Subordinate Judge‘-meant by 
saying that there is no evidence on the- plain- 
tiffs’ side; but I apprehend his remark was on 
the question of parcel or no parcel. The 
evidence wis in favour of the defendant’s 
case: and ‘the principal item of evidence, 
which I have already mentioned, was the 


rent receipt (Exhibit B), and that, of course, 


was produced by the defendants. I according- 
ly overrule the first contention raised on be- 
half of the plaintiffs. appellants. 

On the second, contention of res gudicrta, I 


observe thatit ig put sorne what differently ° 


inthe grounds of appeal, but, taking it to be 
thatthe present snit is concluded by the find- 
ing in the plaintiffs’ rent suit, 1 do not think 
that ny, effec’ can be giver to such a con- 
tention.“ I have already said that the ques- 


tion asto the land of plot No: 707 being part: 


of defendants’ jote was left open in the joda: 


(3) 9 0. W. Nolde =o o> SDS 
(4) 8.0. D. J. 170, | 


ae 


precise point which has now come up for 
final adjudication. As was observed in the 
case of Dwarka Nath Roy v. Ram Chandra 
Aich (5), by Sir’ Francis Maclean, Chief 
Justice: “The issue determined in the previous 
suit (a rent suit) was, whether the relation 
of landlord and tenant existed at the time 
when that snit was instituted between the 
present plaintiff and the then defendant, and 
whether the then defendant was liable for the 
amount then claimed as rent....Thabissne was 
decided against the present plaintiff,...... and 
that question must be treated as res judicata as 
against the plaintiff and in the defendants’ 
favour. But the relief songht in the present 
suit is absolutely different from the relief 
sought i in the previous suit. The present 
issue is whether the land’ in dispute belongs 
to the plaintiff.’ I have already explained 
that the question, as to the inclusi nor other- 
wise of plot No. 707 within the holding, is 
not one affecting the relation of landlord and 
tenant. The decision of the Pull Bench IL 
have quoted is opposed to the contention of 
res judicata now raised and I follow it in the 
preseat case. The second contention is accord- 
ingly negatived. 

With regard to the third and last conten- 
tion, that the Subordinate Judge did not go 
into the question whether Exhibit Bis bind- 
ing, having been given by the son of plaintiff 
No. 1, I have carefully considered w hether it 
is necessary to send back this case for the 
lower appellate Court to record a finding on 
that point. But on consideration, I think 
it is not necessary. It has been common 
ground between the parties to this litigation 
that the plaintiffs son collected rent and 
granted receipts. Ib has been found by the 
Subordinate Judge, on examination of the re- 
ceipts, and on the evidence of a certain 
doctor, that Exhibit B is perfectly gennine, 
and inasmuch as plot No.707 is included 
within that dakhila, I think the plain- 
tiffs must be deemed to have failed to make 
ont any exclusive title to that plot as form- 
ing ‘part of their khas patit land. 

In these circumstances, this appeal fails 
and is dismissed with costs. 


Appeal dismissed. 
(5) 26 C. 428; 3 C. W. N. 266. 
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ALTAP ALI V. SREIKE MOHATAP. 


CALCUTTA HIGH COURT. 
Ssconp Civit Arrear No, 460 or 1909. 
December 7, 1910. 
Present:—Mr. Justice Caspersz. 
ALTAP ALI—Dsrenpant—APPELLANT 
versus 
SHEIKH MOHATAP—Pratntirr— 


RESPONDENT. 

Civil Procedure Code (Act XIV of 1882), s. 373— 
Fresh suit—Same matter—Bengal Tenancy Act (VIII of 
1685), s. 106 —Su:t in regular Court. 

Section 373 of the old Civil Procedure Code of 
1882 provides that if a plaintiff withdraws from his 
suit without the permission of the Court, he shall 
be precluded from bringing afresh suit for the same 
matter." Tho meaning of that section is that the 
plaintiff shall be precluded from bringing a fresh 
suit in that or any Court of similar or co-ordi- 
nate jurisdiction. It is not the meaning of that 
section that a plaintiff, when defeated in a suit 
under section 106 of the Rent Law, will be preclud- 
ed from bringing his ordinary action in the regular 
Civil Courts. 

Mukti Nath Thakur v. Rameshwar Singh, 7 Ind. Cas. 
340; 15 C. W. N. 57, referred to. 


Appeal from the decreeofthe District Judge 
of Comilla, dated December 15, 1908, confirm- 
ing that of the First Munsif of Comilla, dated 
August 12, 1907. 

Babu Shashadhur Roy, for the Appellant. 

Dr. Sarat Chandra Basak, for the Respond- 
ent. 

Judgment.—In its original form the 
plaintiff’s suit included a prayer for amend- 
ment of the settlement khattan in which was 
recorded the defendant’s name as to > 
share of the tank in suit. But, subsequently, 
in the first Court, that prayer was withdrawn, 
and the decree passed by the Munsif, in 
favour of the plaintiff, was one declaring his 
exclusive right to thedisputed tank and con- 
firming his possession in the same. In appeal 
the District Judge of Tippera has affirmed 
that decree. 

In second appeal, the contentions submit- 
ted on behalf of the defendant-appellant are 
these: first, that, inasmuch as the plaintiff's 
suit under section 106 of the Bengal Tenancy 
Act was withdrawn, no further suit will now 
lie; secondly, that the defendant’s name being 
entered as to ird share (in the khatian), 
the presumption isin his favour, and that 
ib was incumbent onthe plaintiff to rebut 
it; thirdly, that the lower Courts have erred 
in having regard to the qabulzat, Exhibit 1, 
executed by the plaintiff in favour of his 
landlord, because the original was not called 
for and it would, in any case, be irrelevagt 
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against the defendant, and, fourthly, that a 
suit like this is not maintainable in the Civil 
Court. è 

On the last contention, the weight of 
authority is undoubtedly opposed to the view 
that such a suit as this is not_ maintainable 
in the Civil Court. Among the cases, I 
may mention that of Mukti Nath Thakur v. 
How ble Moharaja Rameshwar Singh Bahadur 
(1) (Woodroffe and Teunon, JJ.). This con- 
tention is, to some extent, connected with the 
first argument of the learned Vakil. The 
pleadings show that the defendant asserted 
that the plaintiff’s suit was obnoxious to the 
plea which is called inthe vernacular dobara 
dosh, literally, ‘double fault’. On this plea 
the parties went to trialin the first Court 
as raising the plea of res judicata, It was 
never pleaded that the plaintiff’s suit under 
section 106 was withdrawn without leave to 
bring a fresh suit. The learned Vakil 
relies on section 378 of the old Code of Civil 
Procedure which provided that ifa plaintiff 
withdraws from his suit, without the permis- 
sion of the Court, he shall be precluded from 
bringing a fresh suit for the same matter. 
The meaning of that section is that the plain- 
tiff shall be precluded from bringing a fresh 
suit in that, or any, Court of similar or co- 
ordinate jurisdiction, It is moh, in my opi- 
nion, the meaning of that section that a 
plaintiff, when defeated in a suit under sec- 
tion 105 of the Rent Law, will be precluded 
from bringing his ordinary action in the re- 
gular Civil Courts. I think, therefore, there 
is no substance in the first and fourth argu- 
ments of the learned Vakil. | 4 

The second contention, as to the onus being 
on the plaintiff, admits of no doubt. The 
District Judge observed that the defendant 
had preduced no proof whatever to show 
that he really had any claim whatever to it, 
that is, the tank. I donot think that, on 
that solitary statement, it can be justly urged 
that the District Judge threwthe onus on the 
other side. He considered all the evidence 
in the case, including the gabuleat; and what 
weighed most withthe District Judge was 
the fact that the plaintiff’s name was entered 
in the Jandlord’s sherista. In a matter of 
weight of evidence, the judgment of the lower 
appellate Court cannot be disturbed in second 
appeal. 


(1) 15 ©. W. N. 57; 7 Ind. Cas. 340, 
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Then, with regard to the third contention, 
the facts appear to be that the plaintiff, who 
was an illiterate tenant, swore to the terms 
of the contract embodied in Exhibit 1, the 
gabuliat which he executed in favour of his 
landlord. The objection taken in the first 
Court was that the witness, being illiterate 
could not prove sucha document. That, of 
course, is beside the question. Illiterate 
witnesses are often called upon to produce 
and prove rent receipts. The main argument, 
however, is that it was a self-serving admis- 
sion on the part of the plaintiff and cannot, 
therefore, benefit him, more specially, as 
there is no evidence that the plaintiffs 
landlord accepted the gabuldat. But the 
document, in my opinion, cannot be regarded 
as an admission of the plaintiff; it is, rather, 
a corroboration of his assertion that he was 
holding the entire tank under a certain per- 
son, and soit was not necessary to adduce 
evidence that the landlord had accepted 
the document. It was, nevertheless an im- 
portant piece of evidence which the 
Courts below have regarded in arriving at 
the conclusion that the plaintiff alone was en- 
titled to the entire 16 annas of the tank in 
dispute. 

I see no reason to differ from the conclu- 
sion arrived at by the District Judge. This 
appeal, therefore, fails and is dismissed with 
costs. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
Second Civiu Appears Nos. 2440 AND 8042 ro 
3048 ox 1909. 

December 9, 1910. 
Present:—Mr. Justice Caspersz. 
LALIT KOER AND OTHER3I— DEFENDANTS — 
APPELLANTS 
Versus 


Babu HIT NARAIN SINGH—Ptarstirs— 


RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), ss. 30, 314— 
Enhancement of rent—Prevailing rate—Adoption of 
lowest rate. 

In a suit for enhancement of rent, if it is 
found that the majority of thetenants holding similar 
lands do not pay one uniform rate, the lowest rate 
may be adopted as the prevailing rate, and the rent 
may be enhanced up to that limit. 

Alep Khan v. Raghunath Prasad, 1 C. W.N. 810, 
followed. 


INDIAN OASES. ; 5 


Appeals from the decrees of the District 
Judgeof Mozaffarpore, dated June 30, 1909, 
modifying that of the Second Sub-Judge of 
Mozaffarpore, dated March 31, 1908. 

Babus Jogesh Chandra Roy and Akhoy 
Kumar Banerjee, for the Appellants. 

Mr. Sinha, Counsel, and Babu Raghu Nath 
Singh, for the Respondent. 


Judgment.—tThe plaintiff brought 
the suits, out of which these second appeals 
have arisen, for the purpose of enhancing the 
rents of his tenants under the provisions of 
the Bengal Tenancy Act. A Commission was 
issued in the first Court to a Sub-Depuly 
Collector for the purpose of making a local 
enquiry as provided by section 31 (b) of the 
Act. The instructions given to him were to 
ascertain the prevailing rate of rent paid 
by the tenants aud to report whether the de- 
fendant’s lands were of a similar description 
with similar advantages with reference to 
the prevailing rate paid. The Sab-Deputy 
Collector’s report, and this finding is not 
challenged before me, is as follows:—He 
finds the rates of rent, payable for first class 
lands, to vary from Rs. 9 to Rs. 10, those for 
second class lands from Rs. 7 to Rs. 8, those 
for the 3rd class of lands from Rs. 5 to Rs. 6 
aud those for Jands of the fourth class from 
Rs. 3 to Rs. 4 per bigha. The Sub-Deputy 
Collector then proceeded, as appears from his 
report and the judgment of the lower ap- 
pellate Court, to apply the provisions of sec- 
tion 31 (A) and in the concluding part of his 
report, he classified the disputed lands of the 
defendants, plot by plot, grouping them into 
the different classes already mentioned. 


The Court of first instance adopted the 
report of the Commissioner, and allowed the 
plaintiff the rates per bigha of Rs. 3, 5, 7 and 
10. It was brought to the notice of the 
Subordinate Judge, for the first time, during 
the hearing of the argument, after both 
parties had closed their evidence, that sec- 
tion 31 (A) had not been extended to the 
District of Mozafferpore where this liti- 
gation was being carried on. The District 
Judge, on appeal, has slightly modified the 
rates arrived at in the first Court by 
reducing the highest rate from Rs. 10 to 
Rs. 9. In other respects, he has taken the 
prevailing rates of the foar classes of lands 
atethe lowest rates reported by the Sub- 
Deputy Collector. 
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RAM SARAN Uv, RAGHU NANDAN GIR, 


Before me the argument of the Jearned 
Vakil for the defendants-appellants is a very 
simple one. He has urged that there should 
be a remand in order that the matter may 
be properly gone into after excludjng the 
teport of the Commissioner which, he says, 
is vitiated. by the serious error into which 
he has fallen in that he applied the provisions 
of a section which was not in force in the 
District. I have been unable to appreciate 
the argument of the learned Vakil in one 
respect, and that is that he has been unable 
to state what would. be the prevailing rates 
for the four clagses of ‘lands in suit if the 
rates awarded:by the lower appellate Court 
were set aside, It is difficult to understand 
what possible answer there could be to that 
question, because the rates adopted are the 
lowest rates applicable with respect to these 
four classes, I understand the argument of 
the learned Vakil is this that, unless the Court 
finds the majority of tanants prying one 
uniform rate, ib cannot ascertain any pre- 
vailing rate. I do not seo that thisis a 
proposition which résults naturally from the 
‘sections of the Bengal Tenancy Act. Saction 
31 (a) lays down that in determining what is 
the prevailing rate the Court shall have re- 
gard to the rates generally paid by the ten- 
ants. Section 81 (b) provides for a local 
enquiry 'to be held under“the Code of Civil 
‘Procedure. Section 31’A introduces a for- 
mula, or rule, for facilitating the elucidation 
of that vexed expression “prevailing rate”. 
The report of the Revenue Officer, so far as it 
deals with facts, is not one which need be in- 
terfered with. In the subsequent part of 
his report, if he has gone astray, and adopted 
a rule which he ought not to have adopted, 
that part of his reasoning may be discarded 
without affecting the merits of the decision. 


I do not think there is anything in the 
reported cases, to which my attention has 
been called, from which the argument of the 
learned Vakil for the defendants-appellants 
can derive any support. He has cited the 
case of Nabin Chandra Saha v. Kula Chandra 
Dhur (1). But in the present case, the in- 
structions tothe Revenue Officer were adequate 
and it was on his own responsibility that he 
proceeded to discuss the rule laid down in 
section 81A. The adoption of the lowest 
rates, as being the prevailing rates, has been 
sanctioned in the case of Alep Khan v. Ra- 


(1) 6 Ind. Cas. 506; 14 C. W. N. 914; 870. 742. 


[1913 


ghunath Prosid Tewari (2), as a way out of 
the difficulty which, if the landlord does not 
object, cannot be challenged by the tenants. 
It is auseful rule, and in the circumstances of. 
the present litigation, I think it cannot be 
said that eitherof the lower Courts,. or the 
Commissioner, has fallen into error in mis- 
taking an average rate for the prevailing 
rate. No average has been struck, and, as L 
have already mentioned, the lowest rate ap- 
plicable to each class of land has been assess- 
ed on the tenants. That being so, I think 
there is no reason- to remand this case for 
any further investigation to be made, the 
facts being beyond all doubt. ; 

Under these circumstances, I dismiss this 
appeal No. 2449 with costs. 

This decision will govern the analogous 
Appeals Nos. 3042 to 3048 of 1909. 


Appeals dismissed. 
(2) 1 €. W. N. 310. 


CALCUITA HIGH COURT. 
Criac Rute No 1419 or 1910. 
December 16, 1910. 

Present: —Mr. Justice Holmwood and 
Mr. Justice Sharf-ud-Din. 

RAM SARAN PATTAK—Finsr parry — 
PETITIONER 

versus | f 
RAGHU NANDAN GIR—Szconp PARTY — 
: Ovvosite Party. - aes 

Criminal Procedure Code (Act V of 1893), s. 145 — 
Pujari’s right to worship—Oferings given by 
worshippers to deity, whether profits arising out of 
building. , 

The offerings given by the worshipperg for the 
worship of any deity, ave not profits arising out of a 
building, for they arise out of the deity irrespective 
of the building, or the land upon which he may hap- 
pen to dwell. ; 

Therefore, a declaration made by a Magistrato 
under section 145 of the Criminal Procedure Code 
to the effect that a certain person is in possession 
of such offerings, is an ordor made without 
jurisdiction. 

} Gui Ram Ghoshal v. Lat Behari Das, 12 0. L, J. 22; 
14 C. W. N. 611; 37 C. 578; 6 Ind. Cas. 182, relied 
upon, | : 
Rule against the order of the Deputy Magis- 
trate of Gaya, dated September 23, 1910, 
declaring possession for the second party ina 
proceeding under section 145 ofthe Criminal 
Procedure Code. 
Facts.-—The first party complained be- 
fore the Magistrate of Gaya, that he was 
interfered with in his puja of Pitamaheshwar 
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Sivaji, whose hereditary pijart he was, by 
the second party who also obstructed him in 
the realisation of offerings to the deity volun- 
tarily given by the pilgrims; that the puja 
upkeep and maintenance of the idol was 
performed from time immemorial by the peti- 
tioner’s forefathers and afler them by the 
petitioner, from the said voluntary offerings; 
and that in lieu of his services the petitioner 
according to the custom of the temple had 
been appropriating one-fourth share of the 
offerings for his personal use ‘and main- 
tenance’ and the remaining three-fourth 
- Share used: to be kept in the custody 
of one Chaman Lal as a trustee for the 
due performance of the sheba, upkeep of the 
temple etc. 

“A proceeding under section 145 of the 
Criminal Procedure . Code was instituted by 
the Magistrate. The case of the second 


party was that Chaman Lal was the 
sole proprietor of the temple and the 
deity, and the second party was the 


vendee of Chaman Lal's grandson and, 
therefore, entitled to the sole and exslusive 
possession of the temple with the deity-and 
the offerings. 

The Court-declared possession for the second 
party. The- first party obtained this rule. 


_ Mr. K. N. Chowdhury, Counsel, with Babus 
Hart Bhushan Mukherji and Prokash Chandra 
Sarkar, for the Petitioner. 

Mr. Hyam, Counsel, with Babus Manmatha 
Nath Mukherji, for the O pposite Party. 


Judgment.—this was a rule calling 
upon the District Magistrate of Gya to show 
. cause why the proceedings against the peti- 

tioner under section 145, Criminal Procedure 
Code, should not be quashed on the ground 
that they are without jurisdiction and in 
_ direct contravention of the ruling [Qui Ram 
Ghoshal v. Lal Behary Das (1)?. It has been 
pointed ont to us by the learned Vakil who 
appears to show cause and very properly 
pointed out that so far asthe declaration of 
possession of the templé and the land on 
which it stands in favour of Raghunandan 
Gir goes, that declaration has- been made 
with full jurisdiction, and is notin contra- 
vention of any ruling of this Court. 

The only objection which.arises in this 
case is, whether the declaration that Raghu- 


(1) 12 0, L J. 22; 6 Ind, Cas, 182; 14 C. W. N. 611; 
87 C. 578, i : 
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nondan Gir is in possession of the offerings is 
an order made with jurisdiction or not, 

Ib is contended that the offerings made in 
a temple are of the same nature as the rents 
and profits arising out of land. 

Now section 145, clause 2, says: “For the 
purpose of this section the expression land 
includes buildings, markets, fisheries, crops 
or other produce of land and the rents or 
profits of any such property.” It appears 
clear to us that the offerings given by the 
worshippers for the worship of any deity 
are not profits arising out of a building. If 
the deity be in a cave or undera trée, as it 
originally was in years gone by, thé offerings 
would acerie in exactly the’ same manner. 
The offerings arise out of the deity irrespec- 
tive of the building or thé Jand upon which 
he may happen to dwell. To hold otherwise 
would be to allow the Criminal Courts to 
interfere with the customary laws of this 
country. There are certain rules differing in 
various sects and in various districts as to 
the apportionment of the offerings between 
the ground landlord, the actual holder of the 
temple, the middleman and the pujart, and 
the sums which are devoted to the upkeep of 
the temple. Now itis quite impossible for 
the Criminal Courts to go into these matters, 
and it is quite impossible to say that the 
whole of these offerings belongs to the ground 
landlord, middleman, pujari or to the en- 
dowment, This . matter, which depends 
entirely upon custom and sometimes upon 
an ancient grant or other documents, can only 
be adjudicated upon by a competent Civil 
Court. And that wasthe view which ap- 
pears to have guided the Judges who decided 
the case of Gui Ram Ghoshal v. Lal Behary 
Das(1). They say that “considering also the 
scope of section 145, Criminal Procedure 
Code, we think that the present dispute 
(which was the right to perform the duties 
of a pujarz) is certainly not one which was 
intended that the section should cover”. $ 

The argument that this case was under sec- 
tion 147, Criminal Procedure Code, and, there- 
fore, does not affect the present case which is 
one under section 145, Criminal Procedure 
Code, does not help the petitioner. Because a 
case under section 147, Criminal Procedure 
Code, is to be decided by the same procedure 
and on the same principles asa case under 
section 145, Criminal Procedure Code. And 


* as the Judges say: “It may be that itis idt 
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possible to perform the duties of a pujart 
without entering upon the land on which the 
temple is built.” But when it comes to the 
question of the offerings being disputed and 
not the house or the land, it is clear that the 
dispute is about movable property and it is 
now settled law that section 145, Criminal 
Procedure Code, has no concern with mov- 
able property. 

We, therefore, consider that the order so 
far as it affects the offerings of the temple was 
made without jurisdiction and that portion 
of the order of the lower Court must be 
discharged, the rule being made absolute to 
that extent and to that extent only. 

Rule partly made absolute. 





MADRAS HIGH COURT. 

Civ, Reviston Permios No. 483 or 1910. 
November 7, 1910. 
Present:-——Mr. Justice Abdur Rahim. 
SAMI AIYANGAR alias SRINIVASA 
VARATHA CHARIAR—PETITIONER 
versus 
LAXMI alias ECHAMMAL—Responpent. 

Limitation Act (XV of 1877), s. 20—Payment of 
interest by principal, whether saves limitation against 
surety. 

Payment of interest by the principal debtor to the 
creditor, will not save limitation as against the 
surety and cause limitation to run from the date 
of such payment. 

Gopal Daji v. Gopal bin Sonu, 28 B. 248; 6 Bom. 
L. R. 1020, followed. 

Petition under section 25 of Act 1X of 1887, 
praying the High Court to revise the decree, 
dated 23rd April 1909. of the Court of 
District Munsif of Srirangam, in Small Cause 
Suit No. 177 of 1909. 

Facts.—tThe facts of the case are suffi- 
ciently clear from the following judgment of 
the Munsif:— 


Suit to recover with costs Rs. 199-0-0 
being the amount dae on two pro-notes res- 
pectively, dated 24th October 1904 and 12th 
February 1905, and executed by second de- 
fendant in favour of the plaintiff for Rs. 50 
and Rs. 100. 

As the Ist defendant took the money from 
the plaintiff promising to re-pay the same, 
and afterwards undertook responsibility for 
the same, he is also impleaded. 


2. The secoud defendant ex parte. The first 
defendant filed a written statement. 


` ant’s 
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3. Issues:—~Whether the Rs. 50 and 
Rs. 100 of the suit pro-notes (Exhibits A and 
B) were left by the plaintiff with the lst de-. 
fendant: were by him lent tothe 2nd defendant 
without the plaintiff’s previous knowledge and 
consent and on his own responsibility, and 
whether the first defendant also undertook 
responsibility for the same? 

JI. Whether the amounts of Rs. 8 
and Rs. 12 endorsed on the pro-notes 
were received by the first defend- 
ant P 

Whether the suit is bad for 
misjoinder of parties and canses 
of action? 

Whether the first defendant's res- 
ponsibility ceased because the 
plaintiff herself obtained from the 
second defendant a Rs. 4 pay- 
ment endorsed on the Rs. 100 pro- 
g note. 

4. Findings :—The plaintiff is a woman 
and a widow, who, according to ihe first de- 
fendant himself, sometimes lived in his house 
and sometimes in the house of another rela- 
tive, Chinnasami Iyengar; and she used to 
keep her box and things inthe Ist defend- 
ant’s house. The plaintiff swears that the 
first defendant is her cousin’s son; the first 
defendant in the written statement contended 
that the plaintiff was no more than a fellow 
caste woman; but in bis deposition he could 
not deny the relationship specified by the plain- 
tiff. The first defendant contended that the 
plaintiff has lent monies to the extent of 
Rs. 2,000; but in his deposition he could not 
state any other transaction of hers except her 
lending some Rs. 200 to her another relative, ` 
Chinnasami Tyengar. 

The second defendant, who executed the 
suit pro-notes, lives in Palghat; there was 
no oceasion for the plaintiff knowing him 
sufficiently well to lend him monies 
directly. The first defendant and the second 
defendant had jointly with some others pur- 
chased a village; it was in the first defend. 
management and the circumstances 
and the evidence of the plaintiff and the 
2nd defendant point to the probability of 
the first defendant having lent the plain- 
tiff's monies to the second defendant and 
of the first defendant having undertaken 
to repay them. The plaintiff deposed in 
a straightforward andconvincing manner, and 


dil. 


® was in material particulars corroborated by 
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the second defendant. In these circumstances, 
I find that first issue for the plaintiff is in 
the affirmative. 

Issue 11 is also found for the plaintiff. 

Issue III is found in the negative; and 

Issue IV also in the negative. 

5. Judgment for the plaintiff with costs 
against both the defendants with fee Rs. 5. 

Judgment.—tii is admitted by the 
pleader for -the plaintiff respondent that 
there is no evidence to show that the lst 
defendant made any payment of which limit- 
ation would be saved so far as the claim 
against him is concerned. But it is argued 
that no issue was framed on this point and 
it is alleged in paragraph 6 of the plaint that 
two sums of twelve rupses and nine rupees 
were paid in 1906. But paragraph 5 of the 
Ist defendant’s written statement traverses 
that statement as false. The two bonds were 
executed on the 24th October 1904 and the 
12th February 1905 respectively and it is for 
the plaintiff to make out that her claim 
under these bonds was subsisting against the 
lst defendant on the date of her suit which 
was instituted in 1909, and, as she failed to 
do so, the Subordinate Jadg2 ought to have 
dismissed the suit, 

Ibis conceded by the plaintiff's pleader 
that the position of the Ist defendant was that 
ofa surety. That being so, payment of 
interest by the 2nd defendant, his principal 
debtor, would not save limitation against the 
Ist defendant, see Gopal Daji v. Gopal bin 
Sonu (1) and the respoudent’s pleader has 
not attempted to argue that the exposition of 
law in that case is not correct. 

The petition must be allowed and the plain- 
tiff’s suit dismissed against the Ist defend- 
ant with costs here and in the Court below. 


i Decree reversed. 
(1) 28 B, 248; 5 Bom, L. R. 1020. 


MADRAS HIGH COURT, 
First Civit Appears Nos. 146 anp 153 
or 1906. 
November 18, 1910. 
Present:—Sir Arnold White, Kr., Chief 
Justice, and Mr. Jastice Ayling. 
SUBRAMANIA PILLAI AND ANOTHER— 
APPELLANTS 
VETSUS 
SECRETARY or STATE ror INDIA In 
COUNCIL, REPRESENTED BY THE COLLECTOR OF 
TINNEVELLY—Responpent., 


Adverse possession—Title set wp against Crown— 
Exclusive possession within the statutory period—lcts 
done on particular tracts of land, when evidence of 
enjoyment of the whole—Madras Forest Act (V of 
1882), s. 25—Hfect of forest reservation. 


Whether enjoyment is set up as the basis of a title 
by prescription, or as evidence on which a lost grant 
should be presumod, the same characteristics are 
necessary. 


Acts done on partsof a tract of land will only bo 
evidence of possession of tho whole where the said 
tract of land possesso3 a defined boundary. 


Sivasubramanya v. Sesretary of State for India, 9 
M. 285 at pp. 304 and 305, referred to, 

The intention of section 25 of the Madras Forest 
Act is to placa all forests reserved by executive order 
prior to the introduction of the Act, on precisely the 
same footing as reserves subsequently constituted in 
accordance with the provisions of the same. A 
Notification under section 25 of the Act should 
operate in exactly the same manner as one under 
section 16, to which section 17 is a mere corollary. 

The issue of a final Notification or order under 
Para. 17 of G. O. No. 1612, dated August 2nd 1879, 
is discretionary with Government. Its omission to issue 
the additional order does not nullify the finality of 
the order issued under section 25. 


The proviso to section 25 should not be construed 
as giving a party a mode of redress by way of further 
enquiry since it is left to the discretion of Govern- 
ment to say whether there shall bea further enquiry 
or not. The object of section 25 is to give legislative 
sanction to any forest reservation made by Govern- 
ment before the Act, in all cases in which Govern- 
ment thought fit to exercise the powers given by 
section 25, and by so doing to prevent the question 
of the legality of any reservation, which purported 
to have been made under the executive powers pi 
Government or under any prior legislative enactment, 


. from being raised. 


Ramachandra v. Secretary of State for India, .12 M. 
105; Balwant Ramchandra Natu v. Secretary of State for 
India, 29 B. 430; 7 Bom. L. R. 497, distinguished. 

Metropolitan Asylum District v. Frederick Hill,6 A. 
C, 193; 50 L. J. Q. B. 353; 44 L. T. 658; 29 W. R. 617; 
45 J. P. 664, referred to, 


Appeals against the decree of the Sub» 
ordinate Judge’s Court of Tinnevelly, dated 
the 17th March, 1906, in Original Suit No. 52 
of 1902, 


10 
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sudgment.—The plaintiffs in the 
suit out of which these appeals arise are the 
trustees of the Kuthalanadaswami temple 
of Courtallam, defendant being the Secretary 
of State for India. Plaintiffs sue to establish 
their title to about threo acres of land 
lying immediately to the south of what are 
admittedly the temple premises, demarcated 
as S. No. 482 of Courtallam village. The 
land sued for is valueless for cultivation 
purposes but its importance lieg in the fact 
that it contains the famous Courtallam water- 
fall and bathing pool, and sundry manda- 
pams.and sacred sites adjacent thereto. 
Plaintiffs claim the site in virtueof im- 

‘ memorial possession as part of the temple 
precincts and also by adverse possession for 
more than the statutory period. Defendant 

_ denies that there ‘has been any exclusive or 
adverse possession of any portion of the dis- 
puted site on. the part. of plaintiffs : „and 
further pleads that’ by virtue of its inclusion 
in Block 1IE of the Tenkasi Reserved Forest 
in 1883 all pre-existing rights which may 
have existed have become extinguished. 

The learned Subordinate Judge has found 
that only à portion’ of the disputed site, falls 
Within the: reserved: forest. .The excluded 
portion contains the bathing pool, the lower 
portion-of the hill-side immediately above it 
aud the various mandapams ; and in his decree, 
he recagąjsos the Temple’s file to the follow- 


. The whole of the site below the 
pool including the Sandhyavandana 
Mandapam and the 








K. 


Wa 1 food in 1891 (Nos. 5 and 4 on the 









i 
4 
~ 


5 plan, Exhibit P). 
2i The, Tirtavari Mandapam and its 
j verandahs on the eastern side (Nos. 
OS 
£j The site of the foot of the water“ 
O fall. 
f. The: rock above the falls on which 
the Sivalingams are cut. 


5 f The bridge (No, 10). 
6 and 7). 
e. The pool itself (No. 2), 
He also recognises its rights to carry on 


the customary puja atthe falls and at the. 


Tirtavari Mandapam and. the necessary. right 
of. way from the, bridge to the foot. of-the falls 
and to the pool called Pongumakadal half way 
up the hill. The rest of plaintiffs’ claim is 
dismissed: and the decree further declares 


e 


site of the 
oy Kasilingaswami shrine destroyed by. 


that the water-fall stall, the remainder of the 
hill-stopes, and the river-bed belong to Gov- 
ernment subject to the bathing rights of the 
European .community and high-caste public 
conformably to the rights of the temple to 
carry on customary worship. 

Against this decree both parties appeal. 

It is convenient first to consider the question 
of the rights of parties without reference 
to the reservation under the Forest Act: and 
then to determine the manner and extent to 
which they are affected by the Act. This is 
also the procedure followed by the learned 
Subordinate Judge. 

In connection with the first question, some 
preliminary remarks are necessary. ‘he 
learned Vakil for plaintiffs has argued with 
considerable force that his clients’ claim Should 
be considered not so much as” an “attempt . to 
prove a title as against Government. by, 60 
years’ adverse possession, as to establish ex- 
clusive possession as owner for a sufficiently 
long period to give rise to the presumption of 

‘lost grant.” As far as the. decision of 
this’ case goes, however, this is a distinction 
without a difference. The Subordinate Judge 
has not rejected “any portion of plaintiffs’ 
claim on the ground thaé the period of their 
proved enjoyment, was deficient ; nor ‘do we 
see any reason to` do so. The’ vital point is 
as to the nature of the enjoyment. Whether 
enjoyment is set up as the basis of a title by ~ 
prescription, or as evidence on which a lost 
grant should be presumed, the same charac- 
teristics will be necessary. The plaintiffs 
relied upon the decisions of the House of 
Lords in Lord Advocate v. Lord Blantyre (1), 
‘and Lord Advocate v. Youtig (2), but we do 
not think the evidence in the present case.. 
brings it within the principle of these de, 
cisions. 

“ In the second place, it must be observed 
that it is impossible to treat the area covered 
by the plaint claim as a single unit, Plain- 
tiffs’ claim must be separately considered with 
reference to each portion of the property sued 
for. As explained in Svvasburamanya v. - 
Secretary of State for India (8), acts done as 
parts of a tract of Jand will only be evidence 
of possession of the whole where the said 
tract of land possesses a defined boundary. 
That is not the case here, unless we accept 

(1) 4 A. 0. 770. 

(2) 12 A. C. 544. 

@ (8) 9 M. 285 at pp. 304, 305, 3 
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plaint land might be regarded as enclosed) 
tween the Revenue Survey line on the north, 
and the Reserved Forest boundary on the 
south. But for reasons which will appear 
later, we find the Reserved Forest boundary 
to be conterminous with the Revenne Survey 
line, in the locality in question: and in con- 
sequence ib is impossible to treat the plaint 
land as possessed of a defined boundary to 
the south or to deal with it as a unit. 

Before dealing with the evidence of 
enjoyment of thé different items of suit pro- 
perty, reference may be made to such old 
official records as are forthcoming. These 
are extremely meagre. Plaintiffs produce an 
extract from a Hinduvi Inam Chitta pre- 
pared in 1844 (Exhibit C): while on defend- 
ant’s side we have an extract from the 
Paimash Olugu Chitta (Exhibit X) 8 years 
earlier in date, and the Revenue Survey plan 
and Settlement Register (xhibits VIII and 
Villa) prepared in 1863 and 1574 res- 
pectively. The boundaries given in Exhibits 
C and X are, as might be expected, very 
loosely expressed. Exhibit C describes the 
temple boundaries thus: “west of the 
Adivettiparai bridge, north of Aruvi Karai 
Malai, east of Sitharuvi Malai and south of 
Kuthala Nangai Amman temple.” Both the 
northern and eastern boundaries, it will be 
noted, are points and not lines. Accepting 
the southern boundary (Aruvi Karai Malai) 
literally, it would give the temple the pool, 
bridge and mandapams (Items Nos. 2, 10, 4, 
5 and 6 as marked in Exhibit P), with the 
intermediate spaces: but not the slopes of the 
hill, or the Ponguma Kadal or the land lying 
above the head of the waterfall. Mxhibit X 
gives these boundaries: “ north of the river, 
east of the western slope, south of the Padinet- 
tampadi tower gute, and west of the river.” 
These would give the temple the Sandya- 
vandana Mandapam (No. 5) and the ruined 
site No. 4) with the surrounding rock, and 
absolutely nothing else. 

These old records are not devoid of value, 
but itis impossible to place much reliance on 
them in determining boundaries to a matter 
of a few yards. The remarks of the Sub- 
ordinate Judge in this connection in para- 
graph 12 of his judgment possess consider- 
able force. No attempt appears to have been 


a 


made at the time of preparaticn of th&e 
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boundaries stated by 
a7, : and when a proper snr- 
= effected in 1863 very considerable 
modifications were made. From Exhibits 
VIII and VIIIa, it appears that the bulk of 
the temple premises (27°67 acres) were 
surveyed as S. No. 482 (Pagoda Poramboke). 
A smaller plot (2°02 acres) was marked as 
S. No. 483 (flower garden poramboke) and a 
small tope (1'48 acre) as assessed Govern- 
ment dry land (S. No. 481). In so doing. 
the demarcation stones, while extending 
the eastern boundary of S. No. 482 esn- 
siderably beyond the Adivettiparai bridge, 
were'so fixed as to exclude the whole of the 
site now in dispute: and so far as appears no 
objection whatever was raised to this de- 
marcation. This is a point of the utmost 

importance. : 

If the plaintiffs then set up litle to the site 
in dispute, it is impossible to understand why 
no objection was raised to a demarcation 
which visibly excluded the site from the 
temple premises, 

We shall now proceed to deal with the ovi- 
dence of possession by: plaintiffs of the various 
items of suit property, 

(A) The Subordinate Judge finds that all 
the disputed sites lying to the west of the 
river bed (Nos, 4 and 5) belong to the temple, 
which has acquired aright of absolute owner- 
ship to them by immemorial user: and in 
this, we have no hesitation in concurring, In 
fact the Government Pleader has pragtically 
nothing to say against it. The evidence fully 
warrants the conclusion that the Mand- 
yavandana Mandapam with thé court- 
yard, in which it stands, was originally 
constructed by the temple authorities, 
and that from time immemorial it has 
been used by them as part of the temple 
premises for Brahmins to recite the Sani- 
yavandanam prayer after bathing. ltom 
No. 4 was formerly oceupied by the 
Kasilingaswami shrine which was a? ap- 
purtenance of the main temple and under 
control of the trustees. It existed from time 
immemorial till it was washed away with the 
idol in the great flood of 1891. The materials 
of the shrine were subsequently used by tho 
temple authorities for constructing a pavo- 
ment on the open space adjoining the 
Sandyavandana Mandapam and for othere 
purposes. This portion of the plaint pro- 
wjisunited by the river aud 
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the foot of the hill, and the Subordinate 
Judge’s inclusion of the whole site west of the 


river-bed in his award to the temple is’ 


justified. 

(C) The case of the Tirtavari Mandapam 
(No. 6) is very similar to that of the 
Sandyavandana Mandapam (No. 5). The 
only difference is that there is the evidence 
ofthe Reverend Thomas Kimber to show 
that it was at one time used by European 
bathers as a dressing shed. This practice was 


"discontinued more than 30 years ago, when 


separate bathing sheds were constructed, 
and, in our opinion, must be regarded as hav- 
ing been merely permissive. There is no 
reason to disturb the Subordinate Judge’s 
findisg regarding this Mandapam. 

(E) The next item for consideration is 
the pool itself (Item No. 2). This is situat- 
ed at the very foot of the falls, and has been 
hollowed out of the natural rocky bed of the 
river partly by the action of the water, and 
partly by blasting (Vide Exhibit XVIIIe). 
Forming, as it does, a portion of the bed of 
the river, particularly strong evidence should 
be required to establish either a grant by 
the zemindar, or the acquisition of a title 
on the part of the Temple authorities by ad- 
verse possession : and such evidence is, in our 
opinion, not forthcoming. Great reliance is 
placed by plaintiffs on certain extracts 
from old Temple accounis, produced to 
show that the Temple authorities were in 
the habit of annually leasing out the right to 
collect ‘funds in the pool,” that is, any 
articles of value which may have been dropp- 
ed or thrown into it by the numerous bathers. 
The Subordinate Judge has accepted these 
accounts (Exhibit A series) as genuine, in 
which he is, no doubt, correct; bub it is ex- 
tremely difficult to say what the entries refer 
to. They relate to 5 faslis, between 1809 
and 1840, and merely record leases of the 
“pool” or the “aruvi (falls) pool” for 
various sums. Thereappearsto be no evi- 
dence to explain what they mean, or whether 
the explanation offered to the Subordinate 
Judge is correct. So far as appears, no such 
Jeases of “funds ” have been held for the last 
60 years. Apart from these accounts, there 
is absolutely nothing to support the temple 
claim beyond the fact that the Idol has been 
daily taken to the pooland solemnly bathed 
there: but itis impossible to treat this as evi- 
dence of possession, or of any form of title, 

e 


Against it we have the admitted fact that as 
far back as can be traced Europeans and also 
respectable Muhammadans have been in the 
habit of bathing in the pool while low-caste 
Hindus have been excluded by magisterial 
orders of the District Magistrate (Exhibits O 
and O1) issued at the request of the Temple 
authorities. The European residents of the 
District, as well as visitors, have not only 
bathed in the pool, but have annually formed 
a bathing committeé and have collected and 
expended money on cleaning, deepening, 
and improving ithe pool, and in erect- 
ing bathing sheds near it. Similar im- 
provements, such as the erection of iron 
hand-rails, have been carried out by the 
temple: but it is as difficult to reconcile the 
long acquiescence of the temple trustees in 
the aboveact with the present theory of a 
lost grant ofthe pool, as itis to treat their 
possession as exclusive. It isin evidence 
that arrangements were made and adhered to 
in a friendly spirit for the convenience of all 
parties: the Europeans having the exclusive 
use of the pool for two hours every morning, 
fixed so as not to clash with temple 
worship, while on specially sacred days, 
they refrained from bathing ab all. But 
such a sensible arrangement is no evidence of 
exclusive possession or recognition of title of 
either party. Special reference may be made 
to one incident in 1873 evidenced by Exhibit 
XVIIIc. In that year, by the Collector’s 
orders Rs. 100 were spent ont of the 
“waterfall fund”, which was raised by sub- 
scription among bathers, on enlarging the 
bed of the pool by blasting during the dry 
season. We think it may be safely held that 
the acquiescence of the temple trustees in 
such a proceeding, shows that any enjoy- 
ment of the pool exercised by them at the 
time was not exercised with any consciousness 
of ownership, or intention of asserting 
ownership. Theissue of the orders above 
referred to, Exhibits O and Ol, in no way 
supports the plaintiffs’ case. Such orders 
must have been issued in the interests of the 
public peace and tranquillity, rather than for 
the protection of proprietary claims, which 
could have been otherwise enforced. In fact 
although theclaims of different classes to 
bathe in the pool appear to have given rise 
to friction on several occasions, we can find 
ne record of any assertion of ownership on 
the part of the temple trustees up to 
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the time of institution of the present 
suit. We are of opinion that the 
plaintiffs’ claim to ownership of the pool has 
vot been established. A reference to Exhibit 
02 will indicate the spirit in which the aid 
of Government officers was invoked in the 
matter: the petitions giving rise to that 
order having apparently emanated not from 
the temple trustees alone, but from them 
togéther with “other ryots.” 

(D) The same decision must be arrived at 
in the case of what the Subordinate Judge 
describes as the site of the foot of the 
waterfall. 

(F) The lower portion of the steep rocky 
side of the hill, over which the waterfalls, 
has been decorated at some unknown time 
with “Sivalingams” carved in relief, which 
are now deemed sacred, and are the object of 
worship by the votaries of the temple: but 
itis impossible to treat this by itself as 
evidence of ownership on the part of the 
temple. h 

(B) There remains only the bridge which 
crosses the river, and forms the most con- 
venient access to the falls. The present 
bridge was constructed in 1832, re-placing a 
former structure which was partially 
destroyed in the same flood which washed 
away the Kaslingaswami and its shrine. 
Exhibit G1 shows that it was constructed 
by the Local Fund Engineer under orders of 
the Shermadevi Talug Board, which allotted 
Rs. 340 for the purpose from its reserve 
fund. At the same time the temple author- 
ities were asked “to contribute a share if 
possible” a very natural course to adopt 
considering how keenly interested the 
Temple was in the speedy repair of the 
bridge. This request gave rise to an interest- 
ing correspondence between the Temple 
Trustees and the Siva Temple Committee for 
the Tinnevelly District. (Vide Exhibits G 
and G2). On receipt of copy of the Talug 
Board resolution, the Trustees addressed 
Exhibit G to the Committee. In this they 
stated that as the said bridge (meaning the 
former bridge) had always been under the 
control of the Temple and chiefly useful to 
the Temple, they had submitted an estimate 
for reconstructing it from Temple funds, 
(Exhibit F2), but had not obtained sanction. 
Meantime the Talug Board had set the 
work in hand. They, therefore, recommen 
that the Talug Board’s request for a con- 





tribution should be complied with and one- 
third of the cost allotted. The letter proceeds 
thus :— 

“Further, as the said bridge has always 
been in the private control chiefly of the people 
and the temple, there would be ground for 
the temple to have a greater right than the one 
which it naturally. has, if a third portion 
WEPO “PAID E ESA 7 

The District Committee replied taking a 
much stronger line and enquired: “While 
this bridge and those places belong absolutely 
to the temple and while it is proper that 
that bridge should be constructed out of the 
temple funds, what was the reason for 
allowing it to be built from Local Funds?” 
To this in Exhibit G2, the trustees replied, 
as might be expected, acquiescing in the 
view of the District Committee: and it was 
then resolved that “the full amount should 
be paid.” This wason 8rd July 1898. No 
further correspondence is exhibited, from 
which it may be fairly inferred either that 
no further steps were taken to pay the 
amount, or that the offer was rejected by the 
Talug Board. It seems quite certain that no 
actual payment was made from Temple 
funds: and as it is presumably in the power 
of the Temple Committee to praduce the 
subsequent correspondence if there were any, 
it may be assumed that their failure to do so 
is due to the fact that it would not support 
their case. Altogether the correspondence 
and the course of events while indicative of a 
desire on the parbi of both the Trustees and 
the Committee to assert ownership to the 
bridge in no way tends to support their 
claim: while the artless admissions of the 
Trustees in Exhibit G above quoted go 
strongly agains it. 

As to the repair and maintenance of the 
previous bridge or bridges, the evidence is 
conflicting. Probably both the Temple and 
the Waterfall Committee incurred expgn- 
ditura on the bridge from time to time. 
Exhibit B series shows that on several 
occasions between 1834 and 1840, when the 
temple was under the management of the 
Revenue Authorities, the bridge was 
repaired at the cost of Temple Funds: and it 
seems probable that in later times also the 
temple, being keenly interested, contributed 
to similar works. On the other hand 
Exhibits XVIII and XVIa show clearly 


that repairs to the bridge were conducted 
e 
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from the waterfall fund under the Collector’s 
orders in 1870 and 1873. Viewing the 
whole of the evidence, we have no hesitation 
jn finding that the plaintiffs’ claim to the 
present bridge, which was admittedly 
constructed from Local Funds, has not been 
established. 

Plaintiffs’ claim of ownership of the 
remaining portions of the plaint property 
was rejected by the Subordinate Judge and, 
in our opinion, quite rightly. It rests on 
nothing better than a certain amount of oral 
evidence to the effect that the Temple 
servants and the pilgrims used to collect 
firewood on theslopes of the hills, This is 
very unsatisfactory ; ard Exhibit XY II shows, 
that in 1897 the Temple. Trustees petitioned 
the Collector simply to allow them a right 
éf way up the hill through this very land, 
without any suggestion of ownership. 

“ From the above it will be seen that, in our 
opinion, spart from ail questions of forest 
reservation, plaintiffs have established their 
| ownership only of the portion of the site west 
of the river-bed (A), and the Tirtavari 
Mandapam and ils verandahs (©) and (Nos. 
Gand 7) and uot to the remainder of the 
plaint property. The right of carrying on 
daily puja at the falls and Tirtavari Manda- 
pam and the right of way irom the bridge 
to the falls and the Ponguma Kadal are 
established-and were rightly allowed in the 
decree. 

. We have now to determine to what extent, 
jf any, the above rights have been affected 
by the process of forest reservation. 

According to defendant, the whole of the 
disputed site is included in the reserved 
forest, Tenkasi Block No. III, which was 
originally ordered to be reserved (prior to 
the introduction of the Forest Act) by 
Government Order No. 257. Revenue, 
dated llth February 1881 and notified 
under section 25 of the Forest Act by 
Government Order No. 1611, Revenue, 
(Forest No, 142), dated 20th December 1883, 
These orders are Exhibits IV and V: and 
it is argued that the effect of the latter was 
finally to extinguish all pre-existing rights 
in the reserved forest, which had nob been 
admitted by Government prior to reserva- 
tion. Admittedly no part of the present 
(suit) claim had been admitted, or even set 
up at the time of reservation. 

, Plaintiffs contend (X) that the plaint 


property falls outside the boundaries of the 
reserved forest (B), that even if it be included 
therein, the notification under section 25 hag’ 
no effect on pre-existing rights. 5 


The block of reserved forest in which the 
plaint land is said to fall was originally 
selected by a Forest Committee appointed by 
Government: their report, dated 28th Septem- 
ber 1880, forms part of Exhibit No, IT. 
Their proposals were supported by the 
Board of Revenue and eventually accepted 
by Government in an order dated llth 
February 1881 marked as Exhibit IV. The 
order runs :—‘Their selection is accordingly ` 
approved, and the general limits of the 
reserved forest being thus approved, demarca- 
tion and survey will follow in due" course 
under the instrnctions conveyed in paragraph 
17 of Government Order No. 1612, dated 
2nd August 1879.” Neither of the above 
papers contains in itself any detailed state- 
ment of the boundary of the proposed reserve 
in the locality with which we are concerned. 
In the absence of demarcation it would be 
extremely difficult to give any verbal descrip- 
tion, and the Forest Committee’ make no 
attempt to do so. A map Exhibit No. Ila 
was submitted with the report on which the 


boundaries of the proposed reserve are 
marked. As the Committee says: ‘These 
separate pieces are clearly shown on the 


map, although it is not easy to specify their 
boundaries clearly and briefly in writing,” It 
is, therefore, to the map, Exhibit Ifa, that we 
must turn primarily for information on 
this point, although the report contains 
certain explanatory remarks of considerable 
importance. 


Subsequent to the issue of Exhibit IV, 
demarcation of the reserve boundaries by 
cairns was completed and in Exhibit VII, 
we have a Gazette notification by the Dis- 
trict Forest Officer which, quoting Exhibit 
IV as authority, prohibits free grazing out- 
side a line of specified cairns, which obvious- 
ly forms the boundary of the recently con- 
stituted reserve. The final Notification under 
section 25 of the Forest Act is contained in 
Exhibit VI, and describes the boundary as 
“the line of cairns marked by the Forest Com- 
mittee in 1880 running near the base of 
the hills up to the Five-falls river.” These 
g2irns are, undoubtedly, those referred to in 
Exhibit Y M. - - < 
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“Now the list of cairns in Exhibit VIE runs 
thus— = 4 
MA og. “g $ o% 

9 Vayathu Parai. 

10. Pallar Madam boundary stone. 
`~ ll. Tannirkal Madai, Chittaravikal, 
`~ F2. Pirinthu par than Parai. 

w * = * 

These are the cairns in the neighbourhood 

of the disputed land. There is no dispute 
as to the position of Nos. 9 and 12: but the 
parties profess to locate Nos. 10 and 11, which 
have disappeared or been destroyed in differ- 
ent spots: the difference and its effect being 
clearly shown ina plan marked in the present 
suit as Exhibit T. 
“ Defendant locates both cairns on the Re- 
venue Survey boundary line, and contends 
that between the two a distance of about 
a mile the Reserve boundary is con- 
terminons “with: the Revenue Survey line. 
This includes the whole of the plaint site in 
the Reserve. Plaintiffs, on the other hand, 
‘seek to locate the Pallar Madam cairn (No. 
10) at the top of the hill about two furlongs 
south of the Revenue Survey line, while 
the Tannirkal Madai Cairn No. 11, is placed 
about half a mile above the head of the falls 
to the south. The result as shown in Ex- 
hibit T (plaintiffs’ own plan) is to form two 
long narrow projections from the Reserve, 
which, it is difficult to believe, any Forest 
Department would have approved ‘of. If 
it had been determined to exclude so much 
of the northern slopé of the hills as this line 
would indicate, convenience would obviously 
suggest’ the excision of these salient angles 
as is commonly done in similar cases to 
save unprofitable tronble and expense in de- 
limitation. 

As stated already, there was originally a 
contest as to the site of both Cairns (Nos. 
10 and 11) butitis now narrowed down 
to that of No. 11. The Subordinate Judge 
found the Pallar Madam Cairn (No. 10) 
to be on the site indicated by defendants 
and the learned Vakil for plaintiffs states 
that he does not dispute this. Everything, 
therefore, turns on the correct location of 
Cairn No. 11. $ 

As shown in Exhibit T, it makes very little 
immediate difference at which spot Cairn No. 
10 is held to have stood. 

It is extremely difficult, if not impos- 
sible, to reconcile different portions of’ the 








Subordinate Judge’s judgment dealing with 
the position of the Reserve boundary line. 
In paragraph 46, he appears to arrive at 
the definite conclusion that the Tannirkal 
Madai Cairn originally stood at the place 
shown by plaintiffs, that is, at the southern 
end otthe Spice garden. The effect of this 
would be, even placing the Pallar Madam 
Cairn on the Revenue Survey line, to ex- 
clude practically the whole of the plaint 
area from the Reserve. But further on in 
his judgment for quite independent reasons, 
and apparently without any reference to the 
finding in paragraph 46, he arrives at the 
conclusion (paragraph 53) “that the plain 
portion of the disputed sites including the 
foot of the falls is not included in the Forest 
Reserve, but that the portion of the plaint 
site, which consists of the slope of the hill 
and the stream of waterfall situated above 
the foot of the hill, is included in the 
Forest Reserve.” It is in accordance with 
this view that he has framed the decretal 
portion of his judgment: bnt it isa view 
utterly at variance with the evidence on 
both sides, as to the correct location of the 
Reserve boundary and is one which it is, in 
our opinion, impossible to uphold. There is 
hot a particle of evidence to indicate that the 
line of the reserve boundary as demarcated, 
ever followed the line indicated by the Snb- 
ordinate Judge.” 

The Subordinate Judge’s decision in the 
earlier part of his judgment regarding the 
location of Cairn No. 11 is based, mainly on 
a comparison of the oral evidence on ‘the 
point, and consideration of what he deems 
to be an inconsistency necessarily following 
on its location at defendant’s spot. As re- 
gards the former it is not necessary to say 
much. Oral evidence on such a point mnst 
be accepted with caution. Ifthe case had 
to proceed on oral evidence alone, it might 
be difficult to say the Subordinate Judge’s 
finding was wrong, though he certainly has 
unduly disparaged defendant’s wituesses, and 
particularly defendant’s witness No. 5, a retir- 
ed Ranger, who stated in evidence that he 
actually raised the disputed Cairn in the 
course of demarcating the boundary. We 
certainly cannot follow the Subordinate Judge 
when he says that the evidence of this man 
is not very definite or reliable. It is as de- 
finite as it could possibly be, and it is hard to 
see why the evidence of such an officer, who, 
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having retired, has nothing to gain or lose, 
should be viewed with distrust. 

The supposed inconsistency referred to 
above lies in the fact that if a straight line 
be drawn between Cairns Nos. 10 and 11, as 
located by defendant, a certain portion of S. 
No. 482 and other private land will be includ- 
ed within the Reserve, which admittedly was 
never intended. ‘The answer of the Govern- 
ment pleader to this is that both Cairns being 
situated on the Revenue Survey line, the 
Forest boundary between the two was in- 
tended to follow the said Revenue Survey 
line. There is nothing improbable or un- 
reasonable in this. The learned Vakil 
for plaintiffs argues that if it were so 
intended, if would have been definitely 
stated in Exhibit VII as it is, in describ- 
ing the boundary west of the Five-falls river. 
The argument is a legitimate one, but 
it overlooks the fact that the boundary 
from the Five-falls river to the Travancore 
frontier is very much longer than the small 
stretch now under consideration: while as 
appears from Exhibit I, there is anothershort 
stretch of about equal length midway ba- 
tween the disputed site and the Five-falls in 
which the survey line appears again to have 
been resorted to, without specific mention in 
Exhibit VI. 

A careful consideration of the documentary 
evidence leads irresistibly to the conclusion 
that the location of the Tannirkal Madai 
Cairn and the boundary is as indicated by 
defendant. That it was not where plaintiffs 
put it may be inferred from one circumstance 
alone.. If it were, the spice garden would 
be outside the Reserve. Now if anything is 
certain in connection with the case, it is that 
the spice garden lies inside the Reserve.. It 
is distinctly so stated in Exhibits IL and 
VI and special provision is made for aright 
of way toreach it. In fact plaintiffs’ Vakil 
can put forward no better reply than the 
stggestion that some other spice garden was 
referred to: a suggestion which there is not 
a particle of evidence to support, which is 
now put forward for the first time and which 
may be dismissed without hesitation. If 
plaintiffs’ location of Cairn No. 11 throws 
the spice garden out of the Reserve, as it 
does, it is safe to say that, whatever may be 
right, that location is wrong. This argument 
indeed is used by the Subordinate Judge to 


judgment (vide paragraph 51) though, curi- 
ously enough, he seems to have altogether 
lost sight of it, in coming to the decision re~ 
corded in paragraph 46. 

Defendant’s theory, on the other, hand ras 
ceives strong support from all the records con- 
nected with reservation and subsequent there- 
to. The Forest Committee in their report, 
Exhibit II, distinctly state in reference to 
the disputed locality that they propose to` 
include “the whole valley down to the 
boundary of cultivation in the plains,” with- 
in the proposed Reserve, proceeding to justify 
their action on “purely aesthetic” as well 
as utilitarian grounds. The term “boundary 
of cultivation’ can only mean the Revenue 
Survey Line—the extreme limit to which the 
Revenue Survey Department, whose duty it 
was to survey cultivable lands, extended 
their operations. Exhibit Ila is a small 
scale map and for that reason not very 
safe to rely on where a very small area 
is concerned: but it certainly seems to 
show the proposed reserve boundary at this 
part as conterminous with what it calls 
the “Surveyed limit of cultivation”, that 
is, the Revenue Survey Line. No alternative 
meaning for the phrase “boundary of cul- 
tivation” has been eyer suggested on plain- 
tiffs’ side. We think itis abundantly clear 
that in this locality, the Forest Committee 
determined to include all available land as 
far down as they could go: and there is 
nothing to indicate that the Board of Revenue 
or Government dissented from their proposal 
or that any subsequent modification was made. 
Exhibit I is another map of the same Reserve ` 
prepared in 1891 by the Government of India 
Survey Party, the carefulness and excellence 
of whose work is beyond question, In 
surveying the boundary of an existing 
Reserve, reference must have been made to 
the cairns and boundary marks found on the 
ground. This map, which is on a seale of 4 
inches to the mile, entirely supports defend. 
ant’s case and shows the Reserve boundary 
as identical with the boundary of the Revenue 
village of Courtallam in the locality in ques- 
tion. A comparison of Exhibit I and 
Exhibit VIII, the Revenue Survey map of 
Courtallam, shows that they entirely tally. 

Practically the only point that plaintiffs 
havo been able to make against this evidence 
is in connection with Exhibit Ila, and 


support his reasoning in the latter part of his@ almost certainly arises from carelessness on 


Vol. IR] 


SUBRAMANIA PILLAI V, SECRETARY OF STATH. 


the part of the draftsman. Itdoes not appear 
to have been taken in the lower Court. This 

. map, as already explained, ison a very small 
scale: (something like 4 miles to the inch) and 
the cairns are roughly indicated by numbered 
circles. Theseare not placed on the boundary 
at all but adjacent to it. Plaintiffs point out 
that the circle bearing the number 11, which 
ought to correspond with No. ll in Exhibit 
VII, is placed, not on the Revenue Survey 
line but very far south of it—far, indeed, 
south-west of the position indicated by plain- 
tiffs themselves. The position thus shown is 
as incompatible with plaintiffs’ line as with 
defendant’s; andthe numbering of the circles 
is equally inconsistent with the green line 
which marks the. Reserve boundary on the 
plan. Close to the spot where the Tannirkal 
Madai should stand, according to defendant’s 
theory, is a similar circle with no number at 
all. From a careful consideration of Exhibit 
Ila, we think there cannot be the slightest 
doubt that the inconsistency arises solely 
from wrong numbering of the circles, due to 
the carelessness of the draftsman who prepared 
Exhibit Ila. 

It may be added that the erection of a 
fence east of the river near the falls in 1896, 
and the issue of the order Exhibit W in 1898 
are unmistakeable assertions of the claim now 
put forward by Government, madelong prior 
to suit and to the fnll knowledge of plaintiffs. 
The fence certainly shut plaintiffs out from 
a portion of the area now claimed by them in 
proprietary right: but they appear to have 
been perfectly content at being allowed a 
right of way to the upper falls and to have 
claimed nothing more. (Vide Exhibit XVII 
and the evidence of plaintiff’s witnesses Nos. 
12 and 35). 

For the above reasons, we are satisfied that 
the boundary of the Reserved Forest runs as 
stated by defendant, and that the whole of the 
disputed site is included within it. 

It remains to determine the effect of the 
reservation on the right which the plaintiffs 
possessed in the property in dispute, at the 
time when the reservation was notified under 
section 25 of the Act. 

The learned Vakil for plaintiffs argues 
that extinction of private rights in a Reserved 
Forest is only effected by the operation of sec- 
tion 17 of the Forest Act; which in its turn 
only takes effect when the procedure laid 
down in section 6 and following sections for 
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inviting and enquiring into claims has been 
followed. We cannot accept this contention. 
Section 25 of the Actis, no doubt, a very 
drastic provision of law: bué its intention, in 
our opinion, is to place all forests reserved 
by executive order prior to the introduction 
of the Act on precisely the same footing as 
Reserves subsequently constituted in accord- 
ance with the provisionsof the same. The 
provision in paragraph 1 of the section that a 
forest which has been reserved before the Act 
shall be a reserved forest uniter the Act, and 
the last paragraph of the section. in our opi- 
uion, show that the intention was that the 
notification under section 25 should operate 
in exactly the same manner as one under 
section 15, to which section 17 is a mere 
corollary. As pointed out by the Govern- 
ment pleader, the continued existence in a 
Reserved Forest of rights which have not been 
admitted and registered after enquiry is in- 
compatible with the intention and general 
scope of the Act. 

No doubt, provision is made in section 25 
for further enquiry being held into private 
rights, where Government deems it desirable: 
bat the wording of the proviso unmistakeably 
indicates that this is purely discretionary 
with Government; and the undoubted fact 
that in this case Government did not order 
further enquiry must be taken to show that 
Government did not regard the previous 
enquiry as insufficient, 

Ié might be suggested, though the point 
was not taken by plaintiffs’ Vakil, that the 
order dated 11th February 1881 (Exhibit IV) 
does not amount to a final order of reservation. 
We have carefully considered this point 
admitting as additional Exhibits, for the 
purpose, the two Government orders re- 
ferred to at the commencement of the 
Forest Committee’s report and have decided 
that the argument is not really maintainable. 
Paragraph 17 of Government Order No.. 
1612, dated 2nd August 1879, certainly 
seems to imply that Government at the 
time of its issue contemplated that, in 
future cases, a final notification should issue 
after survey and demarcation. But the 
issue of such an additional order would seem 
to have been in the discretion of Government. 
There does not appear to have been any legal 
obligation on Government to issue a further 
gpotification, and the fact that no further 
notification was issued does nob, in our 
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opinion, prevent the Government Order of 
11th February 1881 from operating as a re- 
servation for the parposes of section 23 of the 
Act; and Exhibit II merely directs demarca- 
tion and survey in accordance with the 
earlier Government order, without adding a 
word regarding the issue of any further 
notification. When issuing the order under 
section 25, (Exhibit V), Government certain- 
ly treated G. O. No. 257, dated llth Feb: 

- ruary 1881, as if it were a final order of 
reservation; and there seems to be no reason 
to hold that it was not so intended at the 
time of its issue. 

One further point remains for consideration 
and it is a point of great importance and one 
which is not free from difficulty. 

Under section 3 of the Act, the Governor 
in Council may constitute any land at the 
disposal of Government a reserved forest 
and by section 2 of the Act, land at the 
disposal of Government is defined as includ- 
ing “all unoccupied land whether assessed or 
“unassessed..””’ 

The Government pleader conceded, as we 
understood him, that, when the reservation 
was made, or, at any rate, when the suit was 
brought, the plaintiffs had exclusive posses- 
sion of the site marked 5, the site marked 4 
and the pavement between sites 5 and 8 in 
the plan P. The question, therefore, arises, 
were those sites unoccupied land within the 
meaning of the Act when the reservation was 
made, and if they were not, is it open to the 
plaintiffs in this suit to set up a title 
to the land in question? The Subordinate 
Judge deals with this question in paragraphs 
56 and 58 of his judgment (although, in the 
view he took on the question of the extent of 
the land reserved, it was not necessary for 
him to consider it). The learned Judge was 
of opinion that the question was governed 
by the principle of law which was the ground 

sof the decision in Ramachandra v. The 
Secretary of State for India (4). [See too 
subrahmanian Asari v. The Secretary of State 
for India (5).] We doubt if this is so. In Rama- 
chandra v. The Secretary of State for India 
(4), the reservation was made under sec- 
tion 16 of the Act, and the Act itself provides 
the mode of redress given to a party who 
deems himself to be injured. The proviso to 


section 25 can scarcely be said to gire to 
(4) 12 M. 105. . 
(5) 17 M. L. J. 557, 


a party a mode of redress by way of further 
inquiry since itis left entirely to the discere- 
tion of Government to say whether there shall 
be a further inquiry or not. But, as we have 
pointed out,section25 isa very drastic enact- 
ment. Its object would seem to have been to 
give legislative sanction to any forest reserva- 
tion made by Government before the Act in all 
cases in which Government thought fit to exer- 
cise the powers given by section 25, and by so 
doing, to prevent the question of the legality 
of any forest reservation, which purported to 
have been made under the executive powers 
of Government, or under any prior legislative 
enactment, from being raised. An enactment 
of this sort must, of course, be construed strict- 
ly fsee,for example the judgment of Lord 
Blackburn in Metropolitan Asylum District 
v. Frederick Hill (6)], but the words of the 
enactment in question seem clear. We 
do not think it necessary to discuss the 
case of Balvant Ramachandra Natu v. The 
Secretary of State for India (7). In that 
case the reservation had been made under 
the Act, and further, as the Judges point 
out on page 508 of the report, tke deci. 
sion was under the Indian Forest Act, which 
was earlier in date to the Madras Act, and 
it is only reasonable to assume that all 
departures in the Local Act from the language 
of the earlier enactment were advitedly made 
ani! indicate some material difference in 
the intention of the local legislature that 
made them. 

It is not necessary for us to decide whether 
a notification under section 25 is in all cases 
conclusive on the question whether lands 
comprised in the reservation made before 
the Act came into force were lands at the 
disposal of Government at the time the. 
original reservation was made. The Sub- 
ordinate Judge finds in paragraph 57 of his 
judgment that, on the grounds given in para- 
graph 56, the Forest Committee, though not 
trammelled by the provisions of the Act, was 
bound to carry on its duty in accordance with 
the requirements of justice and fairness, and 
has done so. We see no reason to differ from 
this conclusion. This being so, we are of 
opinion that the fact, which we have held 
to be established, ihat the whole of the lard 
in question was included in the reservation 

(6) 6 A. C. 198; 50 L. J. Q. B. êt8; 44 L. T. 688; 2 
W. R. 617; 45 J. P. 664, 

(7) 29 B. 480; 7 Bom. L. B. 497. 
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came into force is a good defence to the plain- 
tfs’ claim. 

W a are, therefore, constrained to hold that 
the rights, if any, which plaintiffs possessed 
in the plaint property at the time of the re- 
servation in 1881 were extinguished by the’ 
Notification, Exhibit VI, published in 
January 1884. We do so with reluctance, 
as ib seems probable that the omission of the 
Temple trustees to come forward at the’ 
time of the enquiry by the Forest Committee: 
in 1881 was due to ignorance of the extent to 
which their rights would be affected. If 
they had represented their claims to the 
mandapums ‘and to the right of access to 
the Falls for purposes of bathing and 
worship, it may well be that they would 
have been admitted. Even in contesting the 
present suit, Government has declared its 
willingness to safe-guard any customary 
right not only of the Temple, bat of the 
public as well; and we do not imagine . that 
Government will consider it’ its duty to 
adopt a different attitude in the future from 
what it has maintained inthe past. Plain- 
tiffs seem to have embarked on the present 
suit without making any attempt, beyond 
the notice prescribed by law, to secure re- 
cognition of the rights they claimed by repre-~ 
sentations to Government or its responsible 
officers. ` Such, at least, is the statement 
of the Government pleader which is not. 
contradicted on the other side. 

Plaintiffs’ suit must, therefore, be dismissed 
with costs in both Courts; the appeal preferred 
by. Government (Appeal Suit No. 152 of 
1906) being allowed with costs. 

Sut dismissed. 





CALCUTTA HIGH COURT. 
Seconp Orvis Appear No. 2541 or 1908. 
December 15, 1910. 
Present:—Mr. Justice Caspersz and 
Mr. Justice Chatterjee. 

Sheikh MOZAFFAR ALI AND orners— 
PLAINTIFFS—A PPELLANTS 
versus 

DAROGHA GOPE AND ANOTHEB— 


_ —Derenpants—Responpents. 
Landlord and tenant—Hjectment—Pleading—Finding 
that defendant is tenant—Notice to quit. 
If neither party in an ejectment suit admits or sets 
up a tenancy, then notice -to quit would not be re- 
quired. But where the plaintiff alleged that the 


subsequently gave up the land, and it is found that’ 
the defendant has been in continuous possession of 
the land and paying rent to the plaintiff, the plaintiff 
cannot get khas possession without determining the, 
tenancy of the defendant by a notice to quit. a 

Sujjad Ahmad Chowdhry v. Ganga Charan, 9 ©. W- 
N. 460; 1 C. L. J. 116, distinguished. 

Appeal from the decree of the Sub-Judge. 
of Bhagalpore, dated August 20, 1908, revers-’ 
ing. that of the Munsif of Bhagalpore, dated 
August 28, 1907. p 

Maulvis Mahummad Mustafa Khan and 


‘Syed Mahammad Tuhir, for the Appellants. 


Babu Joy Gopal Ghosha, for the Respond- 
ents, i ; 
Judgment.—tThe substantial point 
for our determination in this appeal is 
whether, on the facts of the case, the pro- 
position laid down in Sujiad Ahamel Chow- 
dhury v. Ganga Oharan Ghose (1) is or is not 
applicable. : ; 


The plaintiffs appellants alleged that the 
principal.. defendant, whom they sought ta 
eject from the land in suit, was their batatdar, 
for three years, in or about the year 1900, 
but that the defendant having given up the 
land -which had been settled with him in 
darjote, the plaintiffs came into possession 
The plaintiff further stated that, in spite of 
this, the principal defendant secured an order, 
under section 107, Criminal Procedure Code, 
in the year 1906, declaring his possession ag 
darjotedar. The defendant raised another 
sort of defence, but he admitted some in- 
termediary title uf the plaintiffs in that he 
said that he-paid rent (Rs. 15) to the 
zamindars through plaintiff No. 1. His story. 
that the jote had been held furzi (benami) by 
the plaintiff No. 1, though it really belonged 
to the defendant's father, has been disbelieved 
by both the Courts. 


In this state of the pleadings, and on the 
judgment of the first Court, it was argued; 
in the lower appellate Court, that the defend- 
ant had been holding as an under-ravyat under 
the plaintiff for at least 9 years.. The Subs 
ordinate Judge went into- this question;-and 
has found it established, by the evidence -on 
the record, that the defendant had been 
holding the entire disputed land, under -the 
plaintiffs, as an under-razyat, since at least 
8 or 9 years, and, ‘as such, isin conbintous 
pogsession of the same by paying rent to the 
plaintiffs either in money or in kind. In 

(1) 90. W. N. 460; 10. L. J. 116, 
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that view, he held that the plaintiffs could 
not get khas possession of the disputed land 
without determining the sub-tenancy of 
defendant No. 1, as ander-raiyat, by service 
of notice to quit as required by law. 

In second appeal, the learned Vakil for the 
plaintiffs has argued, substantially, that the 
decision has gone against his clients on 2 
new case inconsistent with the pleadings, and 
that no novice to quit was necessary. Now 
the general proposition, which cannot be 
denied, is that an under-razyat is entitled to 
notice to quit [see section 4) (b) Bengal 
Tenancy Act]. The case already alluded 
to in Sujjad Ahmad Chowdhury v. Ganga 
Charan Ghose (1), was a case where 
the plaintiff had sought to eject the defend- 


‘ant as having obtained a temporary tjara 


settlement fromthe previous zemindar, the 
term of the újara having expired; the defend- 
ant, however, set up a putini lease from the 
former zemindar. The Suburdinate Judge 
had found that, ‘the defendant was a party to 
a gigantic fraud in setting up that he was 
the putniday’ The District Judge took the 
same view, and held that the defendant had 
not proved his pung title, but he treated 
him asa tenant holding over, It was pointed 
out in the judgment of this Court that 
the case which the District Judge finally 
made for the defendants was never the 
defendant's case, though, no doubt, there 
was an issue as to notice, which. having 
regard to the real case of both parties, ap- 
peared to be rather out of place. The ratio 
decidendi adopted by the learned Judges of 
this Court was this, that the defendant was 
no sort of tenant. In the previously decided 
cases, the decision went on the question 
whether some sort of tenancy was admitted 
between the parties. If neither party admits 
or sets up a tenancy, then, obviously, notice to 
quit would not be required. The case of 
Sujad Ahmad Chowdhary v. Gangacharan 
Ghose (1), as we have already said, in- 
volved a consideration of the right of an 
tjaradar who claimed a putni interest. The 
defendant in the present action has been 
found to be a tenant. He was acknowledged 
to be a davjotedar, and, on the finding arrived 
at, it appears that he never ceased to occupy 
thaġ position. Jf the question were one of 
exieting an ijaradar, it might be pointed out 
that no notice to quit is required, under ‘he 
Bengal Tenancy Act, to eject a person who 


is described by section 22 of the Rent Law 
asa mere furmer of rents. The defendant, 
having been found to be an under-ratyat, has 
been rightly held entitled to be served with 
notice to quit. In the circumstances of this 
case, and on the pleadings, there is a strong 
indication that the parties, from the first, 
accepted a relationship, the legal meaning of 
which cannot be otherwise than that the 
defendant wasa tenant entitled to notice 
before the plaintiffs could succeed in an 
action of ejectment. 

We think, therefore, that the decision of: 
the Subordinate Judge is correct and this 
appeal must be dismissed with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Szconp Civit APPrAL No. 1199 or 1909. 
December 22, 1¢10. 
Present:—Mr. Justice Chatterjee. 
SHASHI MOHAN SUTRADHAR 
AND ANOTHER—Derenpants Nos. 2 anb 4— 
APPELLANTS 


versus 
BIPIN BEHARY KARMOKAR AND OTHERS 


——Praintirrs—R ESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), s. 87— Whether 
applicable to land partly horticultural and partly 
homestead—Hjectment—Transferee of non-transferable 
holding. 

Section 870f the Bengal Tenancy Act contem- 
plates cases in which there is cultivation of thg 
holding by the tenant; and consequently a holding, 
consisting of land partly horticultural and partly 
homestead, does not strictly come within the pur- 
view of that section. 

When the tenant of a non-transferable holding 
executes a usufructuary mortgage of it, places 
the mortgagee in possession, abandons the hold- 
ing and leaves the village, the landlord is entitl- 
ed to treatthe mortgagee as a trespasser and to 
ask for ejectment, although the case docs not come 
within the purview of section 87 of the Bengal Ten- 
ancy Act. 

Krishna Chandra v. Khiran Bajania, 10 ©. W. 
N. 499; 30. L. J. 222; Rasik Lall Dutt v. Bidhu Mukhi 
Dasi, 10 ©. W. N.719;4 O. L. J. 306; 33 ©. 1094 
and Rajendra Kishore v. Chandra Nath, 10 O.W.N. 878, 
followed. 

Appeal from the decree of the District 
Judge of Dacca, dated April 30, 1909, 
reversing that of the Third Munsif of Munshi- 
gunge, dated June 15, 1908. 

Babu Gopal Chandra Das, for the Appel 
lants. $ 

Babu Jogendra Ohandra Ghose, for the Re- 


spondents, 


~ 
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u Judgment.—this appeal arises out 
of an action brought by the plaintiffs for 
„ejecting the “defendants from the land in 
suit on the allegations that defendants Nos. 1 
and 2 had resided upon the said land and 
enjoyed the fruits of the trees thereon, that 
they had no transferable interest in the land, 
that the said defendants since 1304 had been 
residing in a different village abandoning the 
land in suit and ceased to pay rent; and 
that the defendant No. 4, who was in pos- 
session of the land as transferee of the 
defendants Nos. 1 and 2, had no right to 
occupy it. 

The defence of the defendants Nos. 2 and 
4 was to the effect that there was no 
abandonment and that they never ceased to 
pay rent. 

The land is partly horticultural and partly 
homestead. 

The Court of first instance found that 
although the tenant defendants had left the 
village and had not paid rent since 1307 B.S., 
there was no disclaimer of the interest on their 
part so as to entitle the plaintiff to recover 
khas possession of the land and accordingly 
dismissed the suit, 

On appeal, the learned District Judge has 
held that the tenant defendants paid no rent 
for five or six years before the institution of 
the suit and that they had no intention of re- 
deeming their mortgage. He further held 
that in ihe present case although there was 

. no express abandonment, abandonment on 
the part of the tenant defendants had suffi- 
ciently been shown by their conduct. Ac- 
cordingly he reversed the decree of the Court 
of first instanca and decreed the plaintiff’s 
suit. 

In second appeal it iscontended on behalf 
of defendants Nos. 2 and 4 that there was no 
abandonment as contemplated by section 87 
of the Bengal Tenaney Act. Section 87 of 
the Bengal Tenancy Act runs as follows; — “Tf 
a raiyat voluntarily abandons his residence 
without notice to his landlord and without 
arranging for payment of his rent as it falls due 
and ceases to cultivate his holding either by 
himself or by some other person, the landlord 
may * * * * * * enteron the hold- 
ing.” It is argued that as this land is not 
a culturable land no question of the tenant's 
ceasing to cultivate the holding either by him- 
self or by some other person can arise and that 
the mortgagee was, in fact, holding the land in 


thesame manner as the tenant defendants 
had been holding prior to the usufructuary 
mortgage. 

I think that the case does not come strictly 
within the purview of section 87 of the Ben- 
gal Tenancy Act, as the section contemplates 
cases in which there is cultivation of the hold- 
ing by the tenant. In cases where the land 
is partly homestead and partly horticultural, 
the question of ceasing to cultivate the hold- 
ing does not properly arise. But I think 
that apart from section 87 of the Act, the 
landlord is entitled to khas possession upon 
the findings arrived at by the lower appellate 
Court that the tenant defendants executed a 
usufructuary mortgage, placed the mort- 
gagee in possession, and left the village with- 
out making any arrangement for the payment 
of rent. : 

It has been held in several cases [see the 
eases of Krishna Chandra Datta Chowdhry v. 
Khiran Bajania (1); Rasik Lall Dutt v, Bidhu 
Mukhi Dasi (2) and Rajendra Kishore 
Adhikari v. Chandra Nath Dutta (3)] that 
when the tenant of a non-transferable hold- 
ing executes a usufructuary mortgage of it, 
places the mortgagee in possession, abandons 
the holding and leaves the village, the land- 
lord is entitled to treat the mortgagee as a 
trespasser and to ask for ejectment. It has, 
however, been contended on behalf of the ap- 
pellants that those cases are distinguishable 
from the facts of the present case. The 
facts of some of the cases may be somewhat 
different from those of the present case, 
But the principle which underlies these 
cases is applicable to the presentcase. As 
already stated, in the present case the learn- 
ed District Judge has found that the ten- 
ant defendants had no intention to redeem 
the mortgage and that they had abandon- 
ed the holding. Under the circumstances, 
I think, the judgment of the learned District 
Judge is correct, The appeal is dismissed 
with costs. . 


Appeal dismissed, 


(1) 10 0. W. N. 499; 3 C. L. J. 222. 
(2) 10 C. W. N. 719; 46. L. J. 306; 33 0. 1034, 
(3) 10 C. W. N. 878 


VINUKONDA VEERABADRAM 0. KONATALAPALLT, 


' . MADRAS HIGH COURT. . 
“SECOND Crvm APPRALB Nos. 1594, 1595 AND 
1596 or 1908. 

October 20, 1910. h 
Present:—-Mr, Justice Munro and 
+ = Mr. Justice Sankaran Nair. 
In No. 1594 
1 VINUKONDA VEERABADRAM AND 
~ OTHERS—ÅPPELLANTS 
VETSUS 
KONATALAPALLI JAGANNADHA ROW 
JAND OTHERS— RESPONDENTS. 
In No. 1595 
KANA ISETTI CHALAMMA AND ANOTHER— 
APPELLANTS 
VETSUS 
| FKONATAL APALLI JAGANNADHA 
4 ROW AND OTHERS— RESPONDENTS, 
In No. 1596 : 
. FKITIPALLEE KAMALANAYAM- AND 
; OTHERS—APPELLANTS 
versus 
KONATALAPPLLI JAGANNADHA 


- ROW AND OTHERS— RESPONDENTS. 

Hindu Law—Joint family—Sale or mortyage by 
father-—Liability of son for father's debt—Antecedent 
debt ‘of father, whether necessary to create liability 
of son, . 

A sale or mortgage by a Hindu father will bind 
his son’s share even in the absence of an antecedent 
debt if there was a justifying necessity for it. 

Venkatramanaya v. Vencatramana Dass, 29 M. 200; 
UM. L; T. 28 (T. B.); 16 M. L. J. 69, distinguished. 


‘ Second appeal against the decrees of the 
Subordinate Judge’s Court of Masulipatam, 
in Appeal Suits Nos. 758 and 757 of 1907 and 
20 of 1908, presented against the decree of the 
Court of the District Munsif of Bezvada, in 
Original Suit No 473 of 1905. 

- Judgment.—The Subordinate Judge 
is in error in thinking that a sale or mort- 
gage by a father cannot bind the son’s share 
in the absence “of -an antecedent debt. ‘ The 
ruling in Venkataramanaya v. Venkataramana 
Dass (4) must be’ read with reference to the 
facts of that case. 

* Tf there is justifying necessity for the sale 
or mortgage, the son’s share would, undoubt- 
edly, be bound and this is not disputed before 
us. Theerroneous view of the law taken 
by: the Subordinate Judge has aed his 
judgment. 

We, therefore, set aside his deires and 

remand the appeals for disposal according 
to law. 


(1) 29 M. 200; 1 M, L. T, 28; 16 M. L. J. 69, e 
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Costs will abide the result.. 
Appeal allowed. 


CALCUTTA HIGH COURT. 
Civiu Rute No. 3041 or 1910. 
December 20, 1910. 
Present :—Mr. Justice Woodroffe and 
Mr. Justice Carnduff. ~ 
WAH SHAHA—DEFENDANT— 
PETITIONER 
: versus - 
MAHOMED AMAR SIRKAR DENG 


OPPOSITE PARTY. 

Waiver. instanoe bond—Acceptance of part of over- 
due instalment, whether waiver—Question of fact—Limi- 
tation Act (X of 1908), Sch. T, art. 78. 

It cannot be laid down as a general rule'`that 
where .an instalment -bond gives the creditor the 
right to sue for the whole amount on default of pay- 
ment of a single instalment, there is uo waiver of that 
right by acceptance of part ofan overdue instalment 
or by receipt of interest. 

The ruling in Mohesh Chandra Banerji v. Prosanna 
Lal Singh, 31 C. 88 is an obiter dictum, 

- The question of waiver is a question of fact to 
be determined according to the circumstances of each 
particular case. 


Rule against the decree of the Small 
Cause Court Judge of Rajshahye, dated June 
18, 1910. 

Babu Jatindra Nath Inhtri, for the Peti- 
tioner. 

Babu Mohini Mohan Chakravar ti, for the 
Opposite Party. 

Judgment. 

` Woodroffe, J—This is a Rale calling 
upon the opposite party to show cause why 
the judgment and decree of the Subordinate 
Judge of Rajshahye, passed in the exercise 
of his powers of a Court of Small Causes 

should not be set aside; and the ground stat- 
ed in the petition is this, that the learned 
Small Cause Court Judge ought to have held 
that, under the circumstances of the case, 

there was no waiver on the part of the plain- 

tiff and hence the suit was barred by limi- 

tation. 

_ The learned pleader who appears in sup.. 
port cf the decree has endeavoured to 
uphold the judgmenton the ground that the 
case is not one within the purview of article 75 
of the first Schedule of the Limitation Act, 
and that the provisions of the bond which re- 
late to default have effect merely as regards 
the payment of interest and are not a condij- 
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tion that if there be default in the pay- 
ment of one instalment, then the whole 
amount -should become due and payable, so 
as to bring the matter within the scope of 
article 75. 

I think, on a consideration of the bond, 
which has been translated to us, that that 
argument does not hold good, and that the 
case is governed by article 75. The question 
then resolves itself into .this, whether there 
has or has not been a waiver? It has been 
contended that there is no waiver, on the 
strength of the decision in the case of 
Mohesh Chandra Banerji v. Prosanna Lal 
Singh (1), which, it has been contended, lays 
down the- general rule that where an in- 
stalment bond gives the creditor the right 
to sne for the whole amount due under 
the bond, on default of payment of a single 
instalment, there is no waiver of that right 


by acceptance of part of an overdue instal. 


ment, or by receipt of interest. And it 
has been said in this case that all 
that was done by the creditor was to re- 
ceive part-payment of an overdue instalment, 
That portion of the judgment on which re- 
liance has been placed appears to be obiter 
dicta: for the learned Judges _ after 
discussing the case at some length proceed to 
say this,— “We, therefore, consider that there 
was no waiver on the plaintiff's part and we 
also agree to the further contention of the 
plaintiff's pleader that if there was any 
waiver, there wasa fresh default made in 
1305,. which was not waived, and which 
entitles the plaintiffs to bring this suit.” 
Tf, therefore, there was, as thejudgment states, 
any fresh default made in 1305, as io which 
there was no payment in part or in whole, the 
previous observations in the judgment are 
obiter dicta. ; 

In my opinion the question of waiver is 
a question of fact to be determined accord- 
ing to the circumstances of each parti- 
cular case. Ifit be a question of fact, then 
it is not one upon which we cın interfer 
in revision. But I should wish to point 
outthat in the present case there seems no 
ground for supposing that, dealing with the 
matter asa question of fact, the Small Cause 
Judge has come to a wrong conclusion. For we 
find this, that in three suceessive years there 
was default in payment of the whole sum 


due; that in each of these three years part- 
(1) 81 C. 83, . 


INDIAN CASES, 


23 


pay ment of the amount due was accepted, that 
in óne of such cases, ab least, the payment 
was made before the kist was aciuaily due; 
nextly, that five years are then allowed to 
elapse before suit without. any action being 
taken by the creditor in whom the right of 
immediate suit is said to have existed; and, 
lastly, when the creditor himself does sue 
after along lapse and after receipt of part- 
payment of instalments, he himself says that 
he had waived his right to sue under the 
document. 

Under these circumstances, I think that the 
decision of the lower Court is correct and 
that the Rule must be discharged with costs, 
two gold mohurs. 

Carnduff, J—I agree, It seems to me 
that the only construction possible of the 
bond is that placed upon it by the petitioner, 
by the lower Court, and by the opposite 
party in his plaint. The case, therefore, 
clearly falls under article 75 of the first 
Schedule tothe Limitation Act of 1908. 

As regards waiver I have nothing to add 
to what my learned brother has said. 

Rule discharged, 


mene 


ALLAHABAD HIGH COURT. 
First Civiu Arrear No. 372 or 1909. 
November 40, 1910. 
Present:—Sir john Stanley, Krt., Chief 
Justice, and Mr. Justice Banerji. 
CHIPHUR AND OTAERS— DErKENDANTS— 
APPELLANTS 
Tersus 
ABDUL HAKIM AND otHers—PrLatntirrs 


— RESPONDENTS. 
Pre-emption— Wajib-ul-arz — Construction —“Hissadar 
Sharik Monza” meaning of—Partition. 

The Wajid-ul-arz of a village contained the follow- 
ing provisions as to pre- emption: 

“The custom of pre-emption prevails. Tn case ono 
co-sharer sells his share (Hagiat), another co-sharer 
in the village (Hissadar Sharik Mouza) can claim 
pre-emption. If he offers a smaller price the seller 
can sell it to a stranger.” 

Subsequent to the , preparation of the Wajib-ul- ave, 
the village was partitioned into three mahal», but for 
each of the three mthals the pre-emptive clause was 
retained practically the same as it stood before: 

Held, that under the Wajib-ul-arz, a co-sharer in the 
village, although he was not a co-sharer in the mahal, 
hada right to pre-empt. 

Janki v. Ram Partap Singh, 28 A. 286; 2 A. L. J. 
833; A. W. N. (1996) 2, followed. 

First appeal from the decision of the 
Subordinate Judge of Cawnpore, dated the 


© Sth of September 1909, 
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Mr. Govind Prashad, for the Appellants. 

Mr. B. E. O'Conor (with him Mr. M. D. 
Agarwala), for the Respondents. 

Judgment.—This appeal arises out 
of a suit for pre-emption of a share in the 
village of Mendhapati in the district of 
Fatehpur. The vendee is a stranger to the 
village; while the pre-emptor is a share-holder 
in a Mahal of the village, but not in the 
Mahal in which the property which bas been 
sold is situate. A partition of the village 
was effected in the year 1888, but prior to 
that partition the Wajib. ul-arz of the village 
had a provision in regard to pre-emption. 
The Chapter in it dealing with pre-emption 
is headed “Rigkis of co-sharers as among 
themselves on the hasis of custom or of 
agreement” andthe custom isset forth as 
follows: — The custom of pre-emption obtains, 
In case of sale of property by a co-sharer, 
another co-sharer in the Mauza can bring a 
suit for pre-emption. If he offers a low 
price, then the vendor can sell the property 
to a stranger”. Upon partition of the village, 
three Mahals were formed and in one of these 
Mahals the plaintiff is a co-sharer. This 
Mahal, however, is not, as we have said, the 
Mahal in which the property sold is situate. 
Upon partition a new Wajtb-ul-arz was 
framed and it is largely upon the language 
of this Wajib-ul-arzthat the arguments before 
us have been based. It is practically in 
identical terms with the older Wajib-ul-urz of 
1876, so far as regards the custom set forth 
therein as to the right of pre-emption. The 
Chapter is headed “Rights of co-sharers 
inter se based on custom or agreement,” and 
the material portion of the paragraph dealing 
with pre-emption runs as follows: — “The 
custom of pre-emption prevails. In case one 
co-sharer sells his share (Hagiat), another 
co-sharer in the village. (Aissadar shark 
mauza)—can claim pre-emption. If he offers 
g smaller (sic) price, the seller can sell it to a 
stranger”. Now it has been repeatedly held 
that the determination of an alleged right of 
pre-emption must depend upon the particular 
circumstances of each case and the evidence 
adduced in support of the pre-emptive right. 
We apply that rule to the case before us. It 
is clear that under the older Wajib-ul-arz of 
1876 upon the sale of a share in the village, 
any co-sharer in the village hada right to 
pre-empt. There was, as it has been said, noe 
gradation of parties to exercise the right. In 
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the later Wajib-ul-arz of 1838, the same right 
is maintained by the co-sharersin the Mahal 
in respect of which the Wajib-ul-arz was 
prepared. The language of the Wajib-ul-arz 
is clear and explicit. It gives the right of 


: pre-emption in case of a sale to a stranger to 


a sharer who is a sharer in the village, and 
tono other party. From its language we 
gather that it was the intention of the parties 
that the rule of pre-emption as it had existed 
should continue to prevail. In the column 
for observations are to be found the words 
“as before” which indicate that the old cus- 
tom was to prevail. It has been stated by 
the learned counsel for the respondents and 
not contradicted that the co-sharers in the 
village in 1876 were Muhammadans belonging 
to the same family, and that in 1888 the 
representatives of the same family were the 
sole proprietors of the village. If this be the 
case, then it seems to us to throw some light 
upon the Wajib-ul-arz which is before us. As 
the entire body of co-sharers in the village 
were Muhammadans of the samestock and 
continued so up tothe time of partition, it 
seems very probable that their intention in 
adopting the custom to be found in the earlier 
Wajtb-ul-arz was to exclude strangers, and to 
confine the right of pre-emption to the sharers 
in the village whether they belonged to the 
same Mahal or not. In view of the language 
of the Wajib-ul-arz and of the circumstances, 
we think that the Court below rightly inter- 
preted it. 

It is very difficult to distinguish the case 
from that of Janki v. Ram Partap Singh (1). 
In that casein a village which consisted of 
two patitis or Mahals, the Wajzb-ul-arz recorded 
a custom of pre-emption to the effect that 
in the case of a sale or mortgage by a share- 
holder, a claim for pre-emption might be 
brought by persons mentioned in several 
categories and ultimately by share-holders in 
the village. The village was subsequently 
divided into more Mahals but no new Wajib- 
ul-arz was framed. It was held, by one of us 
and by Richards, J., that aco-sharer in the 
village had a right of pre-emption as against 
a stranger, even though he did not own a 
share in the Mahal in which the property sold 
was situate. 

For the foregoing reasons, we hold that 
there is no force in the appeal and we dismiss 


(L) 28 A. 286; 2 A. L. J. 883; A. W. N. (1906) 2. 
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it with costs including fees in this [Court on 
the higher scale. 
Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Civit Revision No. 50 or 1910. 
December 8, 1910. 
Present:—-Mr. Justice Griffin. 
Dalla JUGGILAL—PLAINTIFE— 
APPLICANT 
VETEUS 
HUKUM CHAND AGARWAL— 


DEFENDANT-—RESPONDENT. 

Auction-purchaser—Rent for the period between the 
dates of sale and its confirmation. 

An auction-purchaser is not entitled to the rent 
accruing due between the auction sale and the con- 
firmation of that sale. 

Amir Kazim v. Durbari Mal, 24 A. 475; A. N. W. 
(1902) 145; Shiam Lal v. Nathe Lal, 7 Ind. Cas. 65, 
followed. 

Adhur Chander Banerjee v. Aghore Nath Aroo, 260, 
W. N. 589, referred to. - 


Civil revision against the decision of the 
Small Cause Court Judge of Cawnpore, dated 
the 1st of July 1909. 

Mr. Rama Kant Malaviya, for the Appli- 
cant. 

Mr. Gulzart Lal, for the Respondent. 

Judgment.—tThis is an application 
for revision of the order of the learned Judge 
of the Court of Small Causes at Cawnpore 
dismissing the plaintiff's suit under the 
following circumstances. The plaintiff at an 
auction sale bought a house the rent of which 
is a matter now in dispute. The date of the 
auction sale is the 29th June 1907. The sale 
was not confirmed until the 22nd August 
1908. The suit relates to the rent which 
accrued due between these two dates. The 
Court below dismissed the suit holding that 
the plaintiff is not entitled to the rent 
accruing due before the 22nd August 1908, 
the date of the confirmation of the sale. On 
behalf of the applicant, I have been referred 
to the case of Adhur Chander Banerjee v. 
Aghore Nath Aroo (1). There are several 
authorities of this Court against the plea 
urged on behalf of applicant. Ineed only refer 
to the case of Amir Kazim v. Darbari Mal (2). 
In a later case decided by a Bench of this 
Court [Shiam Lal v. Nathe Lal (3)] the same 
question arose. In that case certain shops 
and premises were sold in execution of a 

(1) 20. W. N. 589. 

(2) 24 A. 475; A. W. N. (1902) 145. 

(3) 7 Ind. Cas. 65. 
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decree on the 29th of June 1907 and pur- 
chased by Juggi Lal (who jis plaintiff 
in the present case). Thesale was not con- 
firmed until the 22nd of August 1908. The 
rents accruing due prior tothe 22nd of August 
1908 were attached in execution of a decree 
and were sold and purchased by the plaintiff 
in that suit. The defence set up in that suit 
was that the person who was entitled to the 
rents for the period between the 29th June 
1907 and 22nd August 1908 was Lala Juggi 
Lal. This Court held that the plaintiff, that 
is the purchaser of the rents, was entitled to 
the rent accruing due between 29th June 1997 
and 22nd August 1908 and not Lala Juggi 
Lal. The present case cannot be dis- 
tinguished from the case to which I have 
referred and following the decision in that 
vase, I must dismiss this application with 
costs. 
Application dismisse:l. 





ALLAHABAD HIGH COURT, 
Civin Revisron No. 93 or 1910, 
December 7, 1910, 
Present:—-Mr. Justice Griffin. 
RAM KISHEN-—-—PGAINTIFE — APPELLANT 
versus 
Pundit BAIJ NATH AND ANOTHER— 
DeFENDANTS— RESPONDENTS. 

Companies Act (VI of 1882), s. 4—Association 
of more than 20 persons not registered— Rights of 
members inter se—Right to swe. 

Where an association is compulsorily registr- 
able under section 4 of the Indian Companies Act, 
but is not registered, one member of the associa- 
tion cannot maintain a suit against another member 
in respect of any matter connected with the as- 
sociation. 

Neelamega Sastri v. Apprab Sastri, 29 M. 477; 1 
M. L. T. 237; 16 M. L. J. 385, referred to. 

Civil revision against the decision of the 
Judge of Small Cause Court, Allahabad, dated 
the 31st of May 1910. 6 

Mr, Balram Chandra Mukerji, for the Ap- 
plicant. 


Mr. M. L. Agarwala (with him Mr. 


` Damodar Das), for the Respondents. 


Judgment.—tThis is an application 
for revision of the order of the learned Judge 
of the Court of Small Causes of Allahabad, 
dismissing the plaintiff’s suit for recovery of 
the sum of Rs. 87-8.0. The plaintiff alleged 


s that he and some two hundredotnersecombined 


together and contributed money in shares of r 


26 
RAMBARAN RAI V. BANSU RAT. 


Bs. 20 each for the purchase and sale of 
Railway sleepers and wire, the agreement 
being that the share-holders were to share in 
the profits or loss of fhe business. The 
management of the business was in the hands 
of the defendants, They announced to the 
share-holders that the business had resulted 
inaloss. They paid off certain share-holders 
the sum of Rs. 13-12-0 per share deducting 
Rs. 6-4-0 per share for loss. The plaintiff, 
however, was not paid anything and he sued 
to recover the sum of Rs. 87-8-0 which 
includes the sum of Rs. 5 as interest. The 
lower Court has held that the association of 
which the plaintiff was a member was oné the 
registration of which was obligatory under 
the provisions of section 4 of the Indian Com- 
panies Act and that as the company was 
not registered, the plaintiff could not succeed. 
On behalf of the applicant, I have been re- 
ferred to a Huh Bench ruling of the Madras 
High Court reported in Neelamega Sastri v. 
Apprab Sastri (1), where it was held— To 
constitute an association within the meaning 
of section 4 of the Indian Companies Act, the 
existence of the legal relation between more 
than twenty persons giving rise to joint 
rights or obligations or mutual rights and 
duties is absolutely necessary.” To apply 
this test to the present case, it is desirable to 
ascertain as far as possible the exact terms of 
theassociation of which plaintiff was a member, 
The plaintiff was examined i in the Court below 
and he then stated: — “There were 250 or 200 
or more share-holders. Hach share-holder 
paid Rs. 20. It was entered into with the 
object of purchasing Railway sleepers and 
wires and two persons out of {he share-holders 
were appointed managing members to pur- 


chase and sell and to divide the loss or profits, 


among the share-holders.”’ I presume that the 
two persons mentioned in the deposition were 
the two defendants in this case. It appears to 
me on the plaintiff's own showing that he was 
a member of, an association of more than 
twenty persons which was formed for the pur- 
pose of carrying on a, business and had for its 
object the acquisition of gain for the associa- 
tion. Applying the test laid down in the de- 
cision of the Madras High Court quoted 
above, it would appear that the agreement 
between the members of that association gave 
rise to the right of each share-holder to share 


` (1) 29 M. 477 ; L M. L. T, 287; 16 M. D. J. 385. 
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in the profits and to the obligation of bearing 
loss according to the result of the business. 
I think the decision of the Court below is 
right. I dismiss the application with costs. 


Application dismi ssed. 





ALLAHABAD HIGH COURT. 
Second Civin Appear, No. 1047 or 1909. 
December 3, 1910. 
Present:—Mr. Justice Karamat Husain. 
RAMBARAN RAI—PLAINTIFEF— APPELLANT 

versus ` 
BAUSU RAI AND OTAERS— DEFENDANTS — 


RESPONDENTS. 

Hindu Law—Widow—Compr omise with reversioners 
—Relinquishment—Construction—Partition of property 
in the hands of widow, effect of—Acceleration—Agree- 
ment, 

A Hindu widow enteredinto a compromise with 
the presumptive heirs of her husband, wheres 
by she gave the zamindari portion of the pro- 
perty to them and retained the sir for herself, 
The agreement laid .down’ that she was to keep 
possession of the sir like her husband withont pay- 
ment ofrent and her name was to appear in the 
revenue papers as its owner. It further provided 
that she would have no right to transfer or encum- 
ber the property_ and that the heirs would take 
possession of it on her death. After the com. 
promise, but during the life-time of the widow, the 
presumptive heirs ‘divided the sir amongst them- 
selves. -On her death the next reversioner, then liv. 
ing, claimcd the entire sir for himself: 

Held, that while by the compromise the widow rein. 
quished her entire estate as a Hindu widow in the 
zamindari of her husband but nob in the sir and the 
presumptive reversioners became its absolute owners, 
she remained in possession of the sir asa Hindu 
widow, and on her death it devolved on the next 
reversioner. 

Behari Lal v. Madho Tal Ahir Agarwal, 29 C, 236; 
Hem Chander Sanyal v. Sarnomai Debi, 22 C. 355; 
Raj Kishore v. Durga Charan Lal, A. W. N. (1908) 
272; 3 A. L. J. 755, referred to. 

Held, further, that the partition.of the sir dur- 
ing the life-time of the widow had no, binding 
effect. 

` Sham Sunder ‘Lal v. Achan Kunwar, 25 I. A. 188; 
21 A. 71; Fayazal Rahman: v. Muhammad Taman; 2 
Ind Cas. 865, followed. 


Second appeal from the decision of the 
District Judge of Azamgarh, dated the 10th 
of June 1909. 

Mr. Abdul Raoof, fo? the Appellant. 

Mr. Surendro Nath Sen, for the Respond- 


ents. 
Judgment.—tThe following pedigree 
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will show the relationskip of the members 
of the family: - 





Bhagwan Rai Ram Niranjan Rai 


Ramesar Rai= BN | 
Musammat Batasi ( 
(died issueless). | 
| 





Rambaran Thakur 


| | 
Daulat 
(plaintiff) | | 
: Mangla Rai= 
Musammat Jamna Kunar 
(defendant IV) 


Ram Sewak 





Har Prasad 
Har wg 





Santu Rai Gajadhar Rai 


Suraj Deo Rai Rajma Rai. 

The facts of the case are as follows:—On 
the death of Ramesar Rai, his widow 
Musammat Batasi applied for mutation of 
names in her favour in respect of the 
zamindary and sir. The application was 
resisted by the sons of Ram Niranjan Rai. 
Musammat Batasi and the sons of Ram 
Niranjan Rai entered into a comptomise 
which is dated the 21st August 1876, whereby 
the zamindary property was put into the 
possession of the objectors and the sir 
comprising 24 bighas, 8 biswas and 9 dhurs 
with some other property and dues was 
retained by Musammat Batasi. Musammat 
Batasi was to hold possession of the said sir 
like her husband free of rent and her name 
was to appear in the revenue papers as an 
owner. The agreement further provided 
that Musammat Batasi would have no right 
to transfer the property or to raise a debt 
on it and that the objectors after the death 
of Musammat Batasi and Musammat Ureha 
would take possession of the said str. After 
the above compromise, a partition took place 
amongst the objectors on the 17th of May 
1900 and out of the above sir 10 bigkas 
were allotted to Daulat and Ram Baran and 
the remainder to the other members of the 
family. The finding of the lower appellate 
Court is that Musammat Batasi was alive on 
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the 17th May 1900 and that she died in 

1902. ; 

After the death of Musammat Batasi, 
Musammat Jamna, daughter-in-law of Daulat, 
took possession of the {wo plots in suit, that 
is, Nos. 9&9/1 and 989/3 and gave a lease of 
those plots to the defendants Bansu, Mahadeo 
and Dwarka. 

The plaintiff Ram Baran Rai, who is 
admittedly the actual reversioner of Ramesar, 
the husband of Musammat Batasi, instituted 
the suit for the possession of those two plots 
on the allegation that the defendants had 
taken possession of those plots unlawfully. 
The suit was resisted by the defendants 
on the ground that those two fields were 
leased to them by Musammat Jamna who got 
them under the compromise of the 2lst 
August 1876 and the partition of the 17th 
May 1900. The Court of first instance 
dismissed the claim and ifs decree was 
affirmed by the lower appellate Court. The 
lower appellate Court in its judgment held 
the compromise of 1876 to be a valid 
compromise. It said: In the compromise 
of 1876, it was distinctly agreed upon that 
the widow should not have the power of 
transfer and that her husband’s cousins 
would resume the grant on her death. This 
was a valid agreement. It was within the 
widow’s power to accelerate the succession 
of her nearest reversioners and she did so. 
Of course, she remained in possession of 24 
bighas included in the zamindar, she trans- 
ferred but it was not as a proprietor but 
as the holder of a maintenance grant. This 
land also passed to Jamna Kuar’s father- 
in-law but possession of it was deferred 
according tothe terms of the compromise 
until the death of the widow. That Ram 
Baran and his brothers had entered into 
such a contract is evidenced by their conduct 
in partitioning the land at a perfect parti- 
tion in 1960. Then, too, plaintiff and his 
nephews filed a compromise repeating the 
contract of 1876. At the partition, 10 béghas 
were allotted to plaintiff and his nephew 
Jamna’s husband and 14 bighas to the sons 
of his other two brothers. Itis too late for 
the plaintiff to urge that Musammat Batasi 
was in possession of the 24 bighas in succcs- 
sion to her husband. She relingnished her 
life-interest in favour of her  husband’s 
reversioners, who divided the property 
#amongst themselves and gave a maintenance 


RAMASAWMI CRETTI V. PONNA PADAYACHI. 


grant to the widow out of it. That grant 
has reverted to all the grantors and plain- 
tiff alone has no title to the same.” The 
plaintiff has preferred a second appeal to 
this Court and the following pleas are 
taken :—(1) That the possession of Musammat 
Batasi was that of a Hindu widow. (2) That 
the terms of the compromise dated the 21st 
August 1876 and the partition dated the 
17th May 1900 cannot alter the character of 
the widow’s estate in the sir held by her. 
(3) That the plaintiff as the actnal rever- 
sioner is entitled to recover the two plois 
in possession of the defendants. (4) That 
in any case a decree for joint possession 
should be given to the plaintiff. 

The decision of this zase, in my opinion, 
turns upon the construction to be put on the 
compromise, dated the 2Ist August 1876 
and upon the effect of it on the nature of 
Musammat Batasi’s rights in 24 bzghas of the 
sir. The widow by that compromise, as I 
read it, relinquished, her entire estate asa 
Hindu widow in the zamindary of her 
husband in favour of his presumptive 
reversioners but reserved to herself the sir 
which belonged to her husband. There is 
nothing within the four corners of that 
compromise to show that the widow relin- 
quished any portion of her rights in the sir 
which she received as a Hindu widow’s 
estate from her husband, in favour of those 
presumptive reversioners. This being the 
interpretation which I place on the com- 
promise, if follows that the presumptive 
reversioners by virtue of the widow's 
relinquishment became the absolute owners 
of the zamindary {See Behari Lal v. Madho 
Lal Ahir Agarwal (1); Hem Chander Sanyal 
v, Sarnomat Debi (2); Raj Kishore v. Durga 
Charan Lal (3)]. Musammat Batasi, however, 
did not relinquish ‘her interests in the sir 
and she must, therefore, be deemed to have 
held possession of it as the widow of Ramesar 
and not as a grantee from the reversioners. 

The sir in question was, therefore, in the 
possession of Musammat Batasi as a Hindu 
widow and must devolve after her death 
on the actual reversioner of her husband. 
The plaintiff is admittedly the actual 
reversioner of Batasi’s husband and is 
undoubtedly entitled to the plots in dispute. 

It is, however, contended that the agree- 


ment entered into by the sons of Ram 
(1) 29 O. 286 at p. 241. (2) 22.6. 355. @ 
(3) A. W.N, (1906) 272; 3 A. L, J. 755, 
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Niranjan in the compromise of the 2lsi of 
August 1876 to divide the sir on Batasi’s 
death in certain shares and the actual 
partition thereof in 1900 are binding on him 
and that he could not claim more than what 
he got under the partition. There is no 
substance in this contention. Musummaé 
Batasi, who was in possession of the sir as a 
Hindu widow,w as alive when the partition 
of the sir took place in 1900 and the plain- 
tiff had no vested interest in it, All that he 
had was a naked possibility which, as laid 
down by the Lords of the Judicial Committee 
in Sham Sundar Lal v. Achhan Kunwar (4) 
and followed by me in Fayazul Rahman v. 
Muhammad Usman (5) he could not bind. 
That being the case the agreement and the 
partition cannot estop the plaintiff, The 
result is that I allow the appeal, seb aside 
the decrees of the Courts below and give the 
plaintiff a decree for the exclusive possession 
of the two plots claimed with costs which in 
this Court willinclude fees on the higherscale, 
Appeal allowed. 


(4) 25 I. A. 183 at p. 189; 21 A. 71, 
(5) 2 Ind, Cas. 865. 





MADRAS HIGH COURT. 
Seconn Civic Aepnat No. 1629 or 1999, 
November 22, 1910. 

Present: —Mr, Justice Abdur Rahim and 
Mr. Justice Ayling. 
RAMASAWMI CHETTI—APPELLANT 
versus 
PONNA PADAYACHE AND OTHERS — 


RESPONDENTS. 

Mortgage —Extinguishment of mortgagor’s right by 
adverse possession of a stranger—Position of mort. 
gagee—Whether title by adverse possession subject 
to mortgagee’s claim to enforce sale. 

The acquisition of title to land by prescription is 
not affected by the existence of a mortgage at the 
commencement of the adverse possession. 

Though there may be cases in which a person 
claiming to have acquired a title by prescription 
would acquire ib subject to an existing mortgage, 
yet where the mortgagor is dispéssessed and hig 
title disputed and another person obtains posses. 
sion of the estate, the possession of the new holder 
becomes adverse to both the mortgagor and the 
mortgagee and the mortgagee’s cause of action 
arises against the new holder on the date on which 
the latter obtains such adverse possession of the mort- 
gaged estate. 

Aimadar Mandal v. Makhan Lal Dey, 38 C. 1015; 10 
C. W. N. 904, and Venkatachela Asari v. Subramania 
Chetty, 8 Ind. Cas. 264, 1 M. W. N. 633; 8 M. L. T. 
377, dissented from, 
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Heath v. Pugh, 6 Q. B. D. 345; 7 A. U. 235, dis- 
tinguished. f 

Ammu y. Rum Krishna Sastri, 2 M. 226 at p. 229; 
Ram Coomir Sen v. Prosunno Coomar Sein, 1864, W. 
R. 375; Prannith Roy Chowdhry v. Rookea Begam, 7 M. 
I. A. 323, at p. 355; 4 W. R. 37; Sheowmber Bahoo v. 
Bhadaneedeen Kulwar, 2 N. W. P. T. ©. R. 223; Karan 
Singh v. Bakar Alikhan, 5 A. 1; 9 I. A. 93, relied upon. 


Second appeal against the decres of the 
District Court of South Arcot, in Appeal Suit 
No. 29 of 1909; presented against the decree 
of the District Munsif of Panruti, in O. S. 
No. 134 of 1908, 

Mr. T, Rangachariar, for the Appellant. 


Judgment. 

“Abdur Rahim, J.—This appeal is by the 
12th defendant in a suit, the object of which 
was to have it declared that certain lands 
(marked Nos. 3 and 4 onthe plan) belong to the 
plaintiffs and were not liable to be sold in 
execution of a decree obtained by the 12th de- 
fendant against the Ist defendant in Original, 
Suit No, 232 of 1898 ona simple mortgage 
bond executed by the latterin favour of the 
former in 1890. The Munsif found, on the 
question of the plaintiff's title, that the lands, 
which were originally the joint property of 
the lst and 8th defendants and their two 
brothers, Chinonathambi and Mauthukannn, 
fell “to the share of the two latter at a parti- 
tion effected between them about 24 years 
before the institution of the suit and long 
prior to the mortgage by the lst defendant 
to the 12th defendant. The District Judge’s 
finding on this, point, such as it is, cannot be 
said to bo satisfactory, but he has dismissed 
the appeal preferred by the 12th defendant 
against the decree of ‘the Munsif, which was 
in favour of the plaintiffs, holding, in effect, 
that the 1st and 18th defendants (the 13th 
defendant had also joined in the execution of 
the mortgage) nob having been in possession. 
of the land as the evidence showed since 1894 
for a period of more than 12 years before the 
attempt of the 12th defendant to bring the 
property to sale in execution of his mortgage 
decree andthe plaintiffs’ predecessors-in- 
title and the plaintiffs having been all this 
. time in adverse possession of the property, 
the rights of the lst defendant and 13th de- 
fendant in the property, if they had any, be- 
came extinguished, and the property could 
not, therefore, be sold in execution of the 
mortgage decree obtained against them by 
the 12ch defendant. If this view of thg 
learned Judge be correct, there would be no 
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necessity to remit the case to him for a pro- 
per determination of the question relating to 
partition. Mr. T. Rangachariar, who appear- 
ed before us for the appellant (12th defend- 
ant), has nob disputed the finding of the 
District Judge as to the duration and cha- 
racter of possession of the plaintiffs and their 
predecessors-in-title; aud, in answer to a ques- 
tion which I put to him in the course of 
the argument, Mr. Rangachariar stated that 
he would accept the finding on the point to 
mean that the plaintiffs’ predecessors-in-title 
and the plaintiffs intended to prescribe for 
an absolute title and not merely for a title 
subject to the rights of the 12th defendant 
as mortgagee. His contention is that, though 
the rights of the mortgagor in the mortgaged 
property may be extinguished by adverse 
possession by a person for 12 years after 
the execution of the mortgage, yet, in no 
case, would the mortgagee’s remedy against 
the mortgaged property be lost, if his 
right to enforce the Snortgage against the 
mortgagor is not barred, for instance, when 
it has been kept alive by payment of 
interest or acknowledgment. He relies 
for authority on Aimadir Mandal v. Makhan 
Lal Dey (1), which has been followed by 
Munro and Krishnaswami Iyer, JJ., in 
Venkatachela Asari v. Subramania Chetty 
(2) without, as far as it appears, any fur- 
ther discussion of the question; and, if these 
decisions are right, Mr. Rangachariar’s 
contention must prevail. I am, however, 
unable to take the view of the law ex- 
pressed in those cases. Maclean, C. J., 
who delivered the judgment of the Court 
in the Calcutta case, thinks that the 
proposition which he lays down. namely, that it 
is only when a mortgagee buys the mortgaged 
property on its being sold under the decree 
that time begins to run against hin— 
because, prior to that, he had no title to the 
property and the decree and sale gave him 
a new right, is supported by Heath v. Pugh 
(3). But, with all respect to the learned 
Judge, Ido not find anything in that case, 
in the judgment of the Court of 
Appeal delivered by Lord Selborne, L. C., or 
in the judgment delivered in the House of 
Lords, from which, snch a proposition can 


be deduced as being applicable to a case in 
(1) 33 O. 1015; 10 C. W. N. 904. 
(2) 8 Ind. Cas, 264; 1 M. W. N. 633; 8 M. L. T. 877, 
(3) 6 Q. B. D. 345; 7 A, C. 235. 
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which the person sought to- be ejected does 
not hold the property under a title derived 
from the mortgagor. Heath v. Pugh (3) 
was not a case of adverse possession at all; 
there the mortgagee, whe had the legal estate 
in the mortgaged property vested in him, 
brought a suit for foreclosure impleading in 
thgt suit the defendant who had purchased 
the equity of redemption from the mort gagors 
(who held the property in trust), or from 
one of them, subsequent to the mortgage 
and obtained a decree within the time allow- 
ed by the statute but when he instituted a 
suit to, recover possession, 12 years had 
elapsed from the date of the mortgage and 
he was met by the plea that the suit was 
barred under 3 and 4 William IV Cap. 27. 
The Court of Appeal held that ihe decree 
for foreclosure gave the morbgagee a new 
right -against the defendant, who, ib is 
to be observed, was a party to the suit 
for foreclosure and that time would count 
only from the date pf the decree. The 
defendant in that case derived his title 
from the mortgagor who was in posses- 
sion and not by adverse possession and 
the decision preceded on the reasoning 
that until foreclosure the morigage was 
merely-a security for the debt, that al- 
though the legal estate had been convey- 
ed to the mortgagee (which, it may be 


noted, is not the case here), the interest 
in the land itself remained in the mortgagor, 
the equity of redemption being au estate., 
in the land, that the order of foreclosure 
vested the ownership for the first time in the 


mortgagee as if by a new purchase and that, 


though the mortgagee might have claimed. 


possession by virtue of the legal estate convey- 
ed to him under the mortgage, yet ‘there can 
be no two things more distinct or opposite 
than possession as mortgagee and possession 
as owner ‘of the estate’, The entire argu- 
ment treats the position of the defendant as 
in no way distinct from that of the mortgagor 
and it could not be contended in that case 
that it would be otherwise. In Prannath 
Roy Ohowdhiry v. Rookea Regum (4), it is laid 
down: “Where a mortgage is subject by law 
to be foreclosed the title to foreclose, is in the 
nature of a limit to the title to redeem. It by 
no means follows, as a consequence, that the 
mortgagee- foreclosing willbe able in a suib 


for possession to make good against all 
(4) 7 M. L A. 823 at p. 355; 4 W, R. 37, 


‘subject to the rights of the 


“figio 


occupants a title to possession”, It is clear 
that a mortgagee who has obtained a decree: 
for sale will not be in a better position than a. 
mortgagee foreclosing. 

. Now, if we were to apply the arguments of 
Lord Selborne in Heath v. Pugh (8) to a case 
like this and the one reported Az¢madar Mandal 
v. Makhan Lal Dey (1), it seems to me that 
the conclusion in a case where the mortgaged. 
property has been in peaceable possession of 
a stranger for more than the statutory period 
must be the opposite of that reached in Heath- 
v. Pugh(3). A person, who is in adverse posses- 
sion of land for 12 years, acquires a title to the 
land, the rights of the owner of the Jand being 
extinguished, and, since a mortgage is merely 
a security for the debt and the interest in the 
land remained in the mortgagor, it is 
difficult to see how the existence of the mort- 
gage at the time adverse possession commenc- 
ed can prevent the person in such possession: 
acquiring the ownership of the land. It is 
conceded that the interest of the mortgagor 
in the land would be extinguished but it is cən- 
tended that the title by prescription must be 
subject to the liability of ‘the land being sold 
for payment of the anterior mortgage debt. 
The mortgagee’s right is to sell’ the interest’ 
of the mortgagor in the land and the mort- 
gage decree, |. under. which the ‘land is- 
attempted to ve sold, cannot bind persons who’ 
do not derive their title from the mortgagor, 
and were nob parties to the suit in ‘which 
the mortgage decree was passed but claim a 
statutory title adversely to the mortgagor. 
There may be cases in which á person, 
claiming to have acquired a title by prescrip- 
tion, would acquire it, subject to the exist- 
ing mortgage but that would depend upon. 
whether the person in possession intendéd ‘to 
acquire an absolute title or only a title: 
mortgagee, 
This is laid down in clear language by 
Turner, C. J., and Muthusami Iyer, J., in 
Ammar, Ramakrishna Sastaré(5), where they 
observe at page 229:— ; 

“But there are other cases in which the 
rights and interests of the mortgagor and 
mortgagee are equally invaded, e.g., when 
under a sale for arrearsof Revenue, a purchaser 
acquires possession. and thenceforward. 
holds adversely both to the mortgagor 
and mortgagee or when the- mortgagor 


gas remained in possession anid a. stranger 
(5) 2 M. 226, 
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ousis him from the lands”. The latter por- 
tionof the passage applies to the present 
case. In the case of Ammu v. Ramakrishna 
Sastra (4), the suit was brought for redemp- 
tion andit was held that the claim against 
the defendant who was in possession but did 
not claim under the mortgagee was barred 
under article 145 and article 148 had 
no application to the case. The decision 
reported in Ram Coomar Sein v. Prosunno 
Coomar Sein (6) went even further, so 
far as the position uf a person who has 
dispossessed the mortgagor is concerned. 
There it was held, ‘relying on Pran- 
nath Roy Chowdhry v. Rookea Begum (4), that, 
though there may be cases in which the 
possession of a person who does not derive his 


title from the mortgagor may be adverse to . 


the mortgagor but still nob adverse to the 
mortgagee, yet where the mortgagor is 
dispossessed, and his title disputed and 
another person obtains possession of the es- 
tate, the possession of the new holder be- 
comes adverse to both the mortgagor 
and the mortgagee, and the mortgagee’s 
cause of action arises against the new holder 
on’ the date on which the latter obtained such 
adverse possession of the mortgaged estate. 
To the same effect was the law laid down in 
Sheoumber Sahoo v. Bhadaneedeen Kulwar 
(7), namely, that a motgagee is bound to come 
in within 12 years to vindicate his title to 
the land against a third party in adverse 
possession who does not claim under the mort: 
gagor. Here I would observe that these two 
cases make it clear that the mortgageeis not 
without remedy against a trespasser taking 
possession of the mortgaged land, although it 
may be that he is not entitled to possession 
under his mortgage, and I myself do not see 
any valid reason why the mortgagee should 
notbe able under such circumstances to protect 
his interests by proper proceedings. On the 


other hand, no authority has been cited to us 


in support of the proposition to the contrary, 
on which is based: one of the grounds for 
the decision in Aimadar Mandal v. Makhan 
Lal Dey (1). 

I am furtherof opinion although thelearned 
Judges who decided the Calcutta case thought 
otherwise, that the point is really covered 
by whatis laid down by the Privy Council 
in Karan Singh v. Bakar Alikhan (8). The 


(6) (1864) W. R. 375. 
(7) 2 N. W. P. H.O. R. 223, (8) 5 A.1; 97. A, 99. 
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facts of the Privy Council case arə sub- 
stantially the same so far as they affect 
the question now raised, as those of the 
present case. There the suit was instituted 
by the holders of certain mortgage bonds to 
recover the sum due and the plaintiff further 
claimed to enforce payment of the sum due 
under the bonds by sale of the mortgaged 
property. Their Lordships were of opinion 
that the claim to sell the property would have 
been barred under article 145 of the 
Limitation Act of 187l—article 144 of 
the Limitation Act of 1877 by which the 
caseis governed isto the same effect—if it 
were proved that the defendant who set up 
a title distinct from that of the mortgagors 
had been in adverse possession for more 
than 12 years before the institution of the 
suit. Their Lordships treated the suit as one 
for possession of immovable property or an 
interest in immovable property. [ may also 
observe that, if the argument of appellant were 
to prevail, the result wold be that when a 
property is under mortgage and the mort- 
gagor or his successor-in-interest goes on pay. 
ing interest on the debt or otherwise ac- 
knowledges his liability, parsons in peaceable 
and unchanged possession and enjoyment of 
Such property in assertion of their own 
rigkts, whatever the length of the time dur- 
ing which their possession and enjoymeut 
might have lasted, would not be secured in 
their title. lam of opinion that the weight 
of authority as well as reason is against the 
contention of the appellant and the appeal 
must be dismissed with costs. 


Ayling, J.—I agree. 
Appeal dismissed, 





ALLAHABAD HIGH COURT. 
Civin Revision No. 7L or 1910, 4 
December 8, 1910. 
Preseni:—Sir George Knox, Kr., Judge, 
and Mr. Justice Karamat Husain. 
Musammat DALLO—Peritioner— 
APPLICANT 
versus 
Musammat SIBTA KUAR—Opposits 
PARTY. 
Civil Procedure Code (Act V of 1908), 0. IX, R. 13 — 


@ Ex parte decree, application to set aside—Duty of Court 
before issuing notice to the opposite side. 
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When an application is made to set aside an 
ex parte decree, the Court, before issuing notice 
to the other side, must ascertain whether or not 
the summons had been duly served and whether 
or not the applicant had been prevented by sufficient 
cause from appearing when his case was called on for 
hearing. 

Revision against the decision of the Dis- 
trict Judge of Aligarh, dated the 6th of May 
1910, 

Mr. Govind Pershad, for the Applicant. 

The Hon’ble Mr. Moti Lal Nehru, for the 
Opposite Party. 

Judgment,.—In a case in which 
Musammat Dallo the applicant was the de- 
fendant; a decree ex parte was passed against 
her on the 14th of May 1909. On the 
19th of December 1909, Musammat Dallo 
applied to the Court which passed that 
decree to set it aside. Upon this applica- 
tion notice was sent to the opposite side. 
This was the first error committed by 
that Court. The Court should not have 
served notice upon the opposite side until 
it had itself been satisfied that the summons 
was not duly served or sufficient cause shown 
for the appearance not having been made. On 
the 12th of February, 1910, the opposite party 
appeared in Court andit would appear from 
the record that the applicant was so far pre- 
sent that her pleader was in Court and pre- 
pared to go on with the case. The Court 
passed an order that no further action could 
be taken until the applicant had filed a copy 
of the ex parte decree. It was represented to 
the Court by the pleader for Musammat Dallo 
that he had no copy of the decree and needed 
time within which to get it, but he pressed 
upon the Court that his witnesses were pre- 
sent and that they should be examined. The 
Court, without examining the witnesses, refus- 
ed to adjourn the case until damages to the 
opposite party were paid. As the pleader for 
Musammat l)allo didnot produce a copy of 
the decree and was unwilling to pay the 
* damages, the Court then and there dismissed 
the application to set aside the ex parte de- 
cree. There too the Court wasin error. It 
was the duty of the Court (wide Order IX 
Rule 13), when the application was made 
before it, to ascertain whether or not the 
summons had been duly served and whether 
or not the applicant was prevented by 
sufficient cause fiom appearing when the 
case was called on for hearing, Until this 
stage had been reached, notice should not 
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have been sent to the opposite party. Had 
the Court acted in accordance with law, it 
would not have gotitself into the tangle into 
which it did. We set aside the order of dis- 
missal and send the case back to the Court 
of first instance through the lower appellate 
Court, with a view to take the action required 
by law under Order IX, Rule 13. Musammat 
Dallo will have ker costs throughout. Costs 
will include this Court's fees on the higher 
scale. 
Case sent down. 





MADRAS HIGH COURT. 
Civit Reyisioy Perrrion No. 111 or 1910. 
October 17, 1910. 
Present: —Mr. Justice Abdur Rahim, 

SRI MIRZA PASUPATI VIZIARAMA 
JAGAPATHI RAJAMAHARAJU MAYA 

SULTAN BAHADUR VARU, MAHA-- 

RAJAU or VIZIANAGARAM ruHrovcH 

G. APPIAH MUKTAR—Pratstirr—} 
PETITIONER 
versus 
MEDURI SURYANARAYANA 

AND ANOTHER—DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 115—Suit 
on pro-note—Failure of consideration—Discrepancies 
between the terms of the pro-notes and their description 
in the plaint—Dismissal of suit on the ground of dis- 
crepancies—Material irregularity—Failure to emercise 
jurisdiction—Revision. i 

Where in an action on pro-notes, the Court dis- 
missed plaintiff’s suit simply on the ground of certain 
discrepancies between the terms of the pro-notes 
and the description of them in the plaint: 

Held, that the Court acted with material 
irregularity and failed to exercise a jurisdiction 
vested in it by law, and thatthe High Court was 
empowered to deal with the matter in revision under 
section 115, Civil Procedure Code, 1908. 

Petition, under section 115 of Act V of 1908, 
praying the High Court to revise the order 
of the Tempcrary Subordinate Judge’s Court 
of Vizagapatam of llth August 1909, in A. 
S. No. 376 of 1908, (Original Suit No. 21 of 
1907 on the file of the District Munsif’s Court 
of Razam). 

Judgment.—lI think the Subordinate 
Court’s judgment in appeal ought to be set 
aside. He has not disposed of the case on 
the evidence and does not say thathe dis- 
agrees with the findings of the Munsif on 
the issues raised inthe case. He would have 
been quite within his rights if he has con- 
sidered whatever discrepancies there were 
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between the descriptions of the pro-notes in 
the plaint and the. terms ofthe pro-notes 
themselves as circumstances in dealing with 
the question whether the pro-notes were given 
and executed for consideration. But he has 
dismissed the plaintiff's suit simply on the 
ground of such discrepancies. It is urged by 
Mr. Ramesan that even if the Judge is wrorg 
in the way he has disposed of the appeal, the 
error is not one relating to jurisdiction. But 
I cannot accept his contention. To my mind 
the method adopted by the Subordinate Judge 
in dealing with the case amounts to a failure 
to exercise jurisdiction and at least is a very 
material irregularity in the exercise of such 
jurisdiction within the meaning of section 115 
of the Code of Civil Procedure. The Subor- 
dinate Judge . was not competent to reverse 
the judgment of the Munsif without coming 
to a conclusion on the questions raised by the 
issues and decided by the Munsif in favour 
of the plaintiff. 

The judgment of the Subordinate Judge is 
set aside and he must be asked to dispose of 
the appeal according to law. Costs will abide 
the result, 

Order set aside. 





ALLAHABAD HIGH COURT. 
Crvit Revision No. 97 or 1910. 
December 7, 1910. 
Present:—Mr, Justice Griffin. 
MATHURA PRASHAD AND ANOTHER— 
‘ JODGMENT-DEBTORS—-APPLICANTS `` 


versus 
RAM LAL AND axoruer—DEecrus-HOLDERS 
— RESPONDENTS. 


Limitation Act (IX of 1908), Sch. I, art. 166—Auction- 
sale—Deposit of money by judgment-debtor within 
thirty days—Application to set aside sale beyond time— 
Civil Procedure Code (Act V of 1908), O. XXT, R. 89. 

A jadgment-debtor, whose property had been 
sold at auction, deposited the money required 
under Order XXI, Rule 89 of the Civil Procedure 
Code, 1908, within 80 days of the sale, but did 
nct make the application to set aside the sale within 
that time: 

Held, that the deposit of money could not be 
treated as an application to set aside the sale, and 
that, as the application to set aside the sale had been 
made beyond thirty days, it was barred by 
limitation. 

Revisicn against the decision of the Dis- 
trict Judge of Aligarh, dated the 18th of July 
1910. : 

Mr. Guilzart Lal, for the Applicants. 

Mr. Govind Frashad, for the Opposite 
Party. i 
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Judgment. —Thisis an application for 
revision of the order of the learned Distriot 
Judge of Aligarh, dismissing the petitioners’ 
appealunder the following circumstances. The 
sale of the judgment-debtors’ property took 
place on the Sth of April 1910. On the 
2lst April, the judgment-debtors deposited 
the amount required under Order XXI, Rule 
89, but did not make the application to have 
the sale set aside until the 12th of May. 
It was contended before the Court below 
and is again contended here that the applica- 
tion to deposit the money was a sufficient 
application and that no further application 
was necessary. The learned District Judge 
observes:— In the application to deposit the 
money there is no prayer to have the sale 
set aside. No application to have the sale 
seb aside was made until the 12th of May 
and that application is clearly barred by 
time.” It is urged on behalf of the applicant 
‘that as the deposit was made within ‘thirty 
days as required by Rule 92, the applicant had 
done all that was absolutely necessary. How- 
ever, article 166 of the first Schedule of the 
„Limitation Act (IN of 1908) lays down a period 
of thirty days’ limitation for an application 
under the Code of Civil Procedure to set aside 
a sale in execution ofa decree. There was no 
application before the Court to have the sale 


. set aside made within thirty days from the 


date of the sale. The case is, undoubtedly, a 
hard one, but the applicant has only to 
thank himself for the result. The application 
is dismissed with costs. 

Application dismissed. 





(s.c.1 P. W. R. 1911; 15 C. W. N. 177). 
PRIVY COUNCIL., 
Civit APPRAL No. 70 or 1909. 
ÅPPEAL FROM THE CHIEF COURT or THE PUNJAB. 
December 2, 1910. 

Present :—Liord Macnaghten, Lord Mersey, 
Lord Robson, Sir Arthur Wilson and 
Mr. Ameer Ali. 

BUR SINGH AND OTURRS—DEFENDANTS— 
APPELLANTS 
VveTSUs 
UTTAM SINGH AND OTHERS—-PLAINTIFFS— 


RESPONDEN1S. 

Will—Illness of testator—Undue influence—Unsound 
mind—Burden of proof—Suspicious circumstances— 
Scrutiny of evidncee, 

The onus of proving the testamentary capacity 
Pos a testator lies on those by whom the Will is 
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propounded but this onus is sufficiently discharged 
if they can show by prima facie reliable evidence 

that the testator, though ill, was sober and of 8 
sound disposing mind when he was transacting the 
business of the Will. 

The bare fact that the beneficiaries under the 
Will were the relatives of the testator and ac- 
companied him during his illness to another place 
for his medical treatment and at that place the tes- 
tator- made the Will in their favour tothe exclu- 
sion of other relatives of equal or nearer degree, 
does not prove that any undue influence was in 
fact -exercised by them on the testator. But cir- 
cumstances of that character may sometimes sug- 
gest suspicion and would certainly lead the Court 
to scrtinise with special care the evidence of those 
propounding the Will. 

That there was motive and opportunity for 
the exercise of undue influence over a testator, or 
that he was seriously ill and woak, is not suffi- 
cient to justify the setting aside of his Will. In 
order to set it aside, there must be clear evidence 
that the undue influence was in fact exercised 
or that the illness of the testator so 
his mental faculties as to make them unequal to the 
task of disposing of his property. 

Appeal from the order of the Chief Court 
of the Punjab in Appeal, decided by Mr. 
Justice Rattigan and Mr. Justice Lal Chand 
on 17th June, 1907, 

Mr. L. DeGruyther, K. O., (with him Mr. 
Bhageanint Dube), for the Respondents. 

J udgment . 

t «Lord Robson, —The main question in this 
appeal is as to the validity of the Will of one 
Shib Singh, who was a Hinda Jat, residing 
at Garhdiwala.in the district of Hoshiarpur 
in the Panjab. 

- There is a further point as to whether a 
portion ofthe land comprised in the Will is 
ancestral property or not. That question is 
substantially one of fact. Both the Courts 
below are agreed in finding that the property 
in dispute was acquired, and no reason has 
been shown to their Lordships which would 
justify them in coming to a different con- 
clusion. 

Shib Singh fell seriously ill in May 1898. 
The Will in dispute was made by bim on the 
llth Jone 1898 and he died on the 23rd of 
the same-month. It is alleged by the respond- 
ents in their plaint that the Will was exe- 
cuted when “he was seriously ill, weak— 
really at death’s door—and not in possession 
of his right senses and intelluctual powers, 
and was under the undue influence of Jawala 
Singh, father of the defendant, Harbans Singh 
and Bur Singh.” 

None of the Judges had the advantage of 
seeing the witnesses as the evidence was 
taken wholly on deposition before the trial, 
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There was very little conflict of evidence 
on the particular facts alleged, so far as 
those facts were material to the making 
of the Will or the condition of the testator, 
and the only question for the Courts was 
whether, on such facts, the charges of testa- 
mentary incapacity and undue influence had 
been established. 

Shib Singh was brought from Garbdiwala. 
to Hoshiarpur for medical treatment on the 
advice of Mr. Chatterji, a mission teacher 
with whom he was acquainted, and - was 
placed under the care of two doctors. He 
was accompanied by his relative the defend- 
ant Bur Singh and his brother-in-law Jawala 
Singh. His physical condition became, no 
doubt, rapidly worse, and he, or someone 
about him, sent for his lawyer, Pandit Jagan 
Nath, in order to take instructions for his 
Will. This gentleman gave evidence for the 
appellants. He was an old friend and school- 
fellow of the testator, and had been his coun- 
sel in practically all his litigation. He took 
his instructions from Shib Singh himself, and 
visited him for that purpose on several occa- 
sions before the day on which the Will was 
executed. It cannot be said that, so far as 
the relationship of the beneficiaries to the 
testator is concerned, there was anything un- 
natural or unusual in the Will. ‘An allow- 
ance for maintenance was made to the wife; 
certain property was.left to the defendants 
Bur Singh and Tara Singh, who were rela- 
tives, and whose grandfather is stated to 
have had care of Shib Singh when the latter 
was a boy and to have rendered him import- 
ant services. The remainder of the pro- 
perty went to his nephew, Harbans 
Singh, who had been born in Shib Singh’s 
house and brought up by him, he himself be- 
ing childless. 

The Will was dictated by the Pandit Jagan 
Nath (in the presence of Shib Singh) toa 
petition writer, Madho Ram, who knew Shib 
Singh. Dr. Datta and several zemindars were 
also present. While the dictation was going 
on Shib Singh made various observations on 
the clauses, and some alterations were made 
at his suggestion in the draft; for instance, he 
increased the provisionfor his wife. Dr. Datta 
afterwards read the completed document over 
to him and satisfied himself by questions that 
he understood it, and. it was duly signed. 
Jagan Nath had previously sent for the Re- 
gistrar to have the Will registered, bus the 
Sub-Registrar had come and gone before the 


Vol. 1X] 
BUR SINGH Y. ULLAM SINGH, 


Will was signed, and in the course of con- 
versation on this subject Shib Singh said he 
was under the treatmentof doctors and he 
would have it signed by them. On the fol- 
lowing day, therefore, both doctors signed it, 
and, according to the custom of their pro- 
fession in India in such cases, they added a 
statement of their opinion that the testator, 
though ill, was in his senses. Dr. 
Datta gave evidence at the trial in favour 
of the Will, but Dr. Dani Chand had in the 
meantime died. 

It would be difficult to have a stronger 
prima facie case in favour of the Will, and it 
was fully accepted by the District Judge. 
The Chief Court also say that they “see no 
reason to doubt the evidence of the Rev. Mr. 
Chatterji and Dr. Datta that on the day when 
the testator signed the Will he was in his 


senses, or in other words, that he was not un-, 


conscious or wandering in his mind,” but 


they are of opinion that he was “in a condis, 


tion which rendered him powerless to with- 
stand the influence of (the defendants) Bur 
Singh and Jawala Singh,” who were in close 
attendance upon him, and in whose hands, 
the Chief Court think that “he was merely 
a tool.” They add that, in their opinion, those 
defendants “took advantage of the testator’s 
helplessness to force or induce him to execute 
it for their benefit.” Their Lordships are unable 
_to find any evidence on the Record which 
would justify this conclusion. 

The testator had been aman of intemper- 
ate habits, and was within 12 days of his 
death when the Will was made; but there is 
no evidence to indicate that he was not sober, 
or not of asound disposing mind when he was 
transacting the business of his Will on the 
llth June. Nor is there any evidence what- 
ever that the defendants Bur Singh and 
Jawala Singh used the undue influence which 
is alleged, beyond thebare fact that they were 
the relatives who accompanied Shib Singh to 
Hoshiarpur, and were selecte 1 by him for bə- 
nefits under the Will. 

lt is stated that up to 1896 Bur Singh and 
Shib Singh were at enmity, and that there 
were open quarrels and litigation between 
them. That does not appear, however, to 
have prevented the testator from afterwards 
employing Bur Singh in the management of 
his lands, or from sharing his table with him. 
The District Judge finds that Bur Singh’s 
services to the testator are proved both 
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from documents and from the oral evidence of 
very respectable witnesses. These old family 
quarrels do not, therefore, of themselves, show 
that Bur Singh could not have been a person 
whom the testator desired to benefit. 

It was alleged on the part of the defendants 
that Harbans Singh had been duly adopted by 
Shib Singh as his son, and the District Judge 
found this adoption proved. The Chief Court 
differed from him on this point, and drew 
some inferences unfavourable to the defendants’ 
case generally from the fact that the allegation 
had been put forward. Itis unnecessary for 
their Lordships to decide the question of adop- 
tion, but they are of opinion that the evidence 
given in relation to that question gives rise 
to no material reflection on the evidence of 
the independent witnesses in support of the 
Will. The Chief Court treat the evidence of 
Jagan Nath as not quite “beyond criticism,” 
because, in their opinion, he acted in the 
matter of the Will as though he were igno- 
rant of facts disclosed in previous proceedings 
relating to the position of Harbans Singh 
and Bur Singh which it was thought probable 
he would remember, but they do not goso 
far as to reject or discredit his testimony. 
Indeed Jagan Nath was not cross-examined on 
these points, and there is really nothing in 
them which is not susceptible of explanation 
without reflecting in any way on his inde- 
pendence and good faith as a witness. 

With regard to the Rev. Mr. Chatterji it 
was suggested apparently as a circumstance 
of suspicion against him that he had at one 
time bought a piece of land for his mission 
from Shib Singh; bat there is nothing to show 
that the transaction was not a normal and per- 
fectly proper matter of business. 

No suggestion is made against the good 
faith of the doctors or of Madho Ram. 

The onus of proving the testamentary 
capacity of Shib Singh, of course, lies on 
those by whom the Willis propounded and 
in their Lordships’ opinion they have dis- 
charged that obligation by the evidence ine 
dicated above. Such evidence is not dis- 
placed by mere proof of serious illness and 
of general intemperance, and yet that is as 
far as the evidence of the respondents can 
fairly be said to go. So far as the charge 
of undue influence is concerned, all that is 
shown onthe part of those attacking the 
Will is that there was motive and op- 
portunity for the exercise of such influence 
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by the defendants and that some of them in 
fuct benefited by the Will to the exclusion 
of other relatives of equal or nearer degree. 
Circumstances of that character may some- 
times suggest suspicion and would certainly 
lead the Court in the present vase to scruti- 
nise with special care the evidence of those 
who propound the Will; but in order to set it 
aside there must be clear evidence that the 
undue influence was in fact exercised, or that 
the iliness of the testator so affected his men- 
tal faculties as to make them unequal to the 
task of disposing of his property. 

Such evidence is not only lacking in this 
case, but, in the opinion of their Lordships, 
the circumstances attending the making and 
execution of the Will are not reasonably con- 
sistent with it, 

Their Lordships will, therefore, humbly 
advise His Majesty that this appeal 
should be allowed with costs, and the judg- 
ment of the Chief Court set aside and that 
of the District Court restored with costs in 
both Courts. 

Appeal allowed. 

Solicitors for the Appellants: Mr. E. Dal- 
gado. 

Solicitors for the Respondents: Messrs. T. 
L. Wilson $ Co. 





(s. c. 2 P. W. R. 1911.) 
PUNJAB CHIEF COURT. 

Seconp Civi Appzat No. 351 or 1910. 
November 9, 1910. 
Present:—Sir Arthur Reid, Kr., Chief Judge. 
NAWAB KHAN—Ptarmtirs—APPELLANT 


VETSUS 
YATAM AND ANOTHER— DEFENDANTS— 
RESPONDENTS, 


Pleadings—TInconsistent positions, 

A litigant cannot be allowed to play fast and loose 
with the Courts and must be confined to the position 
adopted by him in the lower appellate Court. So 
where a plaintiff pre-emptor pressed his claim ex- 
clusively on the town basis in the lower appellate 
Court, he was not allowed to support it again on the 
village basis before the Chief Court. 

. 


Second appeal from the order of the 
Divisional Judge, Jhelum Division, dated 
the 2th October, 1909, confirming that of the 
Munsif, 2nd Class, Pind Dadan Khan, dated 
the 2lst April, 1969, dismissing the plaintiff's 
claim. 

Khwaja Zia-ud-Din, for the Appellant. 

Mr. Nand Lal, for the Respondents, 

Judgment.—tThe appellant cannot 
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now be allowed to plead that Saidpur, in 
which the property in suit is situate, is a 
village. In the lower appellate Court he 
abandoned the first ground taken in appeal 
and argued his appeal exclusively on the 
basis of Saidpur being a town. His pleader 
now admits that on the lower appellate 
Court’s findings of fact he cannot succeed 
on the town basis and prays to be allowed to 
argue on the village basis. 

The result would be that the whole of the 
time spent by the lower appellate Court 
would be wasted and that the appellant 
could ignore the decree of that Court. 

A litigant cannot be allowed to play fast 
and loose with the Courts in this way and 
must be confined to the position adopted 
by him in the lower appellate Court, the 
claim being for possession by pre-emption 
only. 

The appeal fails and is dismissed with 
costs. 
5 Appeal dismissed. 





(s. c. 4 P. W. R. 1911.) 
PUNJAB CHIEF COURT, 
Seconp Crvis Appaas No. 117 or 1908. 
June 2, 1910, 

Present: —Mr, Justice Scott-Smith and 

Mr. Justice Ryves. 
SOHNA MAUL—Derenpant—APPELLaNt 
versus 
NANAK CHAND—Ptarntrvr—Resronpenr. 
` Hindu Law Adoption—Custom—Adoption of sister's 
son among Hindu Khatri non-agriculturists—Burden of 
proof. 

Non-agriculturist Windu Khatris of a village do not 
follow strict Hindu Law in matters of adoption; there- 
forc, among them the adoption of a sister’s son is 
generally allowed and the onus of proving that such 
adoption is invalid lies upon those who contest it. 

Chuttan v. Ram Chand, 86 P. R. 1904; Sohnun 
v. Ram Dyal, 79 P. R. 1901; 107 P. L. R. 1901 and 
Harnaman v, Atma Ram, 24 P. R. 1909; P. L. R. 1900, 
p. 437, referred to. 

Second appeal from the order of the 
Additional Divisional Judge, Sialkot Division, 
dated the 26th October, 1907, confirming 
that of Rai Sahib Karm Chand, District 
Judge, Gujranwala, dated the 6th December, 
1906, decreeing the claim in part. 

Rai Sahib Lala Sukh Dial, for the Respond- 
ent. 

Judgment.—tThis appeal arises out 
of a suit brought by Nanak Chand for 
possession of land which belonged to one 
Ganga Ram, and which on Ganga Ram’s 
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death was mutated in the name of Mangal 
Singh, his brother. 

Nanak Chand alleged that he had been 
adopted by Ganga Ram. Nanak Chand was 
the son of Musammat Mula Devi, the sister 
of Ganga Ram. 

The main question, and in fact, the only 
one that now remains to be decided is 
whether in this case the adoption by Ganga 
Ram of his sister’s son was legal. 

Mangal Singh died during the pendency 
of the suit and his daughter Musammat 
Shiv Devi was brought on to the record as 
his representative. 

Now Musammat Shiv Devi is herself 
dead—she died more than six months ago, 
and her husband Sohna Mal has petitioned 
to be brought on to the record as her 
representative. 

On behalf of the respondents, while it is 
not admitted that Sohna Mal is entitled in 
any way to be brought on to the record, still 
the application is not opposed and, therefore, 
without deciding what rights, if any, Sohna 
Mal has to represent Musammat Shiv Devi, 
we formally allowed his name to be entered 
in her place in order that we may be able to 
dispose of the appeal. 

The parties to the suit are Khatris and it 
is common ground that they are Hindu 
non-agriculturists and that strict Hindu Law 
does not apply to them. 

Both Courts have held that the onus of 
proving that the adoptionis invalid lay on the 
defendant and that he failed to discharge it. 

There are many rulings of this Court 
which support the decision of the lower 
appellate Court. We will refer to Chuttan 
v. Ram Chand (1) which followed Sohnun v. 
Ram Dyal (2). A very similar case among 
Khatris is Harnaman v. Atma Ram (8). 

We accordingly dismiss the appeal and 
direct that the appellant will pay Rs. 32 as 
respondent’s pleader's fee. 


Appeal dismissed. 
(1) 86 P. R. 1904. 
(2) 79 P. R. 1901; 107 P. L. R. 1901. 
(3) 24P. R. 1900; P. L. R, 1900, p. 437. 
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(s. c. 5 P. W. R. 1911.) 

PUNJAB CHIEF COURT. 
Seconp Civin Appsat No. 1007 or 1998. 
July 12, 1910. 

Present—Mr. Justice Shah Din and 
Mr. Justice Chevis. 

KARAM SINGH AND OTHERS— PLAINTIFF3— 
APPELLANTS 
versus 
Musammat DHAN KUAR—Derenpant— 
RESPONDENT. 

Custom—Succession of a Jat widow of a pre-deceased 
son—Acquiescence—Subsequent unchastity—Non-for fei. 
ture of her rights. 

An exchange of plots of land by collaterals with 
a widow in possession of her husband’s property, who 
pre-deceased his father, is sufficient to establish 
acquiescence on their part in her succession, 

When such a widow succeeds by custom or by ac- 
quiescence to her husband’s property, either in lieu of 
maintenance or otherwise, she is entitled to continuo 
in possession until her death or re-marriage. She does 
not forfeit her right of possession merely by her 
becoming afterwards unchaste, unless such a custom 
is pleaded and proved by her husband's reversioners, 

Second appeal from the order of the Divi- 
sional Judge, Jullundur Division, dated the 
20th June 1908, confirming that of the Sub- 
Judge, lst Class, Jullundur, dated the 29th 
February, 1908, dismissing plaintiffs’ claim. 

Mirza Jalal-ud-Din, for the Appellants. 

Mr. Vaughan, for the Respondent. 

Judgment.—The dispute is about the 
land left by Nihal Singh. On his death the 
land was mutated in favour of his widow 
Musammat Attar Kaur, and his daughter-in- 
law, Musammat Dhan Kaur, in equal shares, 
andonthe death of Musammat Attar Kaur 
in 1900, Musammat Dhan Kaur took the 
whole estate. The plaintiffs, collaterals of 
Nihal Singh, now sue for the land. Both 


the lower Courts have dismissed the claim. 


The plaintiffs appeal, and the first ground of 
appeal is that Musammat Dhan Kaur has no 
right of succession, her husband having died 
in his father’s life-time, and itis urged that 
the onus of proving her right to succeed 
by custom to her father-in-law’s estate 
lies on her and that, she has failed to 
prove such a custom as she alleges. But we 
have the significant fact that ever since 1900 
she has been in undisturbed possession—this 
suit was lodged in 1907 and further, nearly 
all the plaintiffs have at different times ex- 
changed plots of lands with her. So it seems 
guwe clecr that they acquiesced in her succes- 
sion. Then itis said that the land was only 
given to her for maintenance. But when land 
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is given to a widow for maintenance, there 
“appears no reason why she should not hold it 
as long asa widow who succeeds by custom 
to the estate of her husband till death or re- 
marriage, or, in cases where unchastity 
forfeits the rights of a widow, till she becomes 
unchaste. Then it is urged that inthe pre- 
sent case the land was only given to her for 
maintenance for so long as she should remain 
chaste, but no proof has been given of an 
agreement modifying the usual customary 
conditions of tenure, and no such special 
agreement was alleged in the lower Courts. 
We must, therefore, hold that, whether she 
succeeds by custom or by acquiescance her 
right to hold the laud continues until her 
death'or re-marriage. That she has re-matried 
is no longer urged by the plaintiff. That 
she has had an illegitimate child is admitted 
by her, but plaintiffs have failed to prove 
that by custom of the tribe her unchastity 
forfeits her right to hold the land. 

We uphold the decision of the lower Courts 
dismissing the suit and dismiss the appeal 
with costs. f è : 


Appeal dismissed. 





(s. GC. TP. W. R. 1911.) 
PUNJAB CHIEF COURT. 
Civit, Revision No. 1949 or 1907. 
April 13, 1910. 
Present: —Mr. Justice Chevis and 
Mr. Justice Williams. 
Mahant RAM SARAN DAS —Derenpant—~ 
PETITIONER 
versus 
Sardar MUHAMMAD NAWAZ KHAN— 
Puatntrer—Reseonvent, 

Civil Procedure Code (Ast XIV of 1882), ss. 523, 526 
—Arbitration—Decree based on award—Finality— 
Appeal—Revision. 

A decree bisel on an award filed under section 525, 


Civil Procedure Code, is not open to appoal’ or 
revision. i 


Ghulam Jilani v. Muhammad Hassan, 25 P. R. 
1602, (P. -0.);6 C. W. N. 226; 4 Bom. L. R. 161; 12 M. 
L. J. 77; 29 CO. 167; 29 I. A. 61; Shankar Mal v Nathu 
Mal, 1 P. R. 1908, 58 P. W. R. 1907 (F. B.), followed. 

Panna Lal v. Soman, 8) P. R. 1992, (P. B.); 
120 P. L. R. 1902, distinguished. 

Petition, under section 70 (a) of Act XVIII 
of 1884 as amended by Act XXY of 1899, 
for revision of the order of the Divisional 
Judge, Rawalpindi Division, dated the 6th 
February, 1907, affirming that of Sard®e Ali 
Hussain Khan, District Judge, Attock, dated 
the 13th March, 1906, decreeing the claim. 
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Rai Sahib Lala Sukh Dral, for the Peti- 
tioner. 

Khwaja Kamal-ul-Din, for the Respondent. 

Judgment,—tThe dispute between 
the parties to this case was referred to- 
arbitration without the intervention of a 
Court of Justice, andanaward thereon was 
made. Application under section 525 of the’ 
Civil Procedure Code of 1882 was then made 
for the award to be filed in Court. - The 
award has been filed anda decree passed in 
accordance with the award. The Divisional 
Judge has dismissed the appeal of the defend- 
ant, holding that no appeal lies. Defendant 
now applies to this Court. The first ground 
of the application is that an appeal to the 
Divisional Court does lie, but, the Full Bench 
ruling Shankar Mal v. Nathu Mal (1) having 
since appeared, this ground has been given 
up. 
The next question is whether the matter 
isone subject to revision. It isurged that 
there was no valid reference or award and 
that the District Judge has not properly 
disposed of the objections to the award and 
that these are irregularities which should be 
corrected on revision. 

The cases in which a decision is made by. 
an arbitrator’s award are divided into three 
classes in the Privy Council ruling published 
as Ghulam Jilani v. Muhammad Hassan (2). 
The present case is one under section 525, 
the agreement of reference having been made 
and the arbitration taking place without the 
intervention of the Court, and so in this case 
we have nobto deal with the question as to 
whether in the other two classesof casesa 
decree is open to revision. The simple ques- 
tion is whether a decree passed in accordance 
with the awardis open to revision when an 
applicationto Court has been made under 
section 525. Itis not suggested that the 
decree inthis caseis in excess of, or not in 
accordancs with, the award; ifthe decree 
were faulty in these respects, then, of course, 
it would be open to appeal, and the question 
of revision would not arise at all. 

It seems to us that the question before us 
has been authoritatively decided by the Full 
Bench ruling Shankar Mal v. Nathu Mal (1), 
Counsel for defendant argues that that case 
does not upset the former Fall, Bench case 

(1) 1 P. R. 1903; 58 P. W. R. 1907 (F. B.) 

(2) 25 P. R..1902 (P. O.); 6 C. W. N. 226; 4 Bom, 
L. R. 161; 12 M. I. J. 77; 29 C. 167; 29 I, A, 91. 
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Panna Dal v. Soman (8). But Panna Lal v. 
Soman (2) was apparently not a case to 


which sections 525 and 526 applied, whereas. 


Shankar Mal v. 
was such a case. 

Iln Shankar Mal v. Nathu Mal (1) the 
learned Chief Judge holds that “such an 
order is not open to revision on the points on 
which no appeal lies. This seems to be the 
inevitable consequence of the Privy Council 
ruling.” [The Privy Council ruling referred to 
is Ghulam Jilani v. Muhammad Hassan (2).] 
Kensington, J. coveurred, giving reasons 
for holding that there should be no inter- 
ference with a” decree passed in accordance 
with an award after an application under 
section 525 (see the first three paragraphs on 
page 9) though adding a paragraph in which 
the learned Judge distinguishes Panna Lal v. 
Soman (3). Johnstone, J. also concurred, 
though adding no particular remarks as to 
the decree being open to revision. 

Counsel for defendant argues that there is 
nothing in the Code nor in any of the rulings 
to indicate that any distinction should be 
made between the different classes of cases, 
and that ifa decree in one class of cases is 
open to revision a decree in another class of 
cases should be equally open to revision. 
This may or may not be correct, but the fact 
remains that we have in the present case to 
deal-only with the one class of cases, and 
with regard to that one class we have a clear 
authority in Shankar Mal v. Nathu Mal (1), 
which we have no hesitation in following. 
We hold that the present case is one in which 
this Court is incompetent to exercise its 
revisional powers and we dismiss- the applica- 
tion with costs. 


Nathu Mal (1) certainly 


‘Application dismissed. 
(3) 89 P. R. 1902 (F. B.); 120 P. L. R. 1902. 





(s. c. 1 P. W, R. Cr. 1911) 
PUNJAB CHIEF GOURT. 
CRIMINAL APPEAL No. 298 or 1910. 
May 25, 1910. 
` Present:—Sir Arthur Reid, Kr., Chief Judge, 

: and Mr. Justice Ryves. 

. HIRA AND ANOTRER— OONVICTS— 
APPELLANTS 
versus 


EMPEROR—Prosecurorn—ResPonDENt. 
Accomplice —Corroboration—Evidence 


1872), s. H4 (b), 


Act (T of @& 
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Ib is not safo to convict an accused person on the 
uncorroborated testimony of an accomplice even if 
the former is the father or brother of the latter. 


Appeal from the order of the Sessions 
Judge, Jullundur Division, dated the 19th 
April, 1910, convicting the appellants. 

Lala Hukm Chand, for the Appellants. 

Rai Sahib Pandit Sheo Narain, for the Re- 
spondent. | 

Judgment.—This isan appeal on be- 
half of Hira and his son Aja, who were con- 
victed of murder and sentenced to death by 
the learned Sessions Judge of Jullundur. The 
record is also before us for confirmation of the 
capital sentence. 

Four persons were put on “trial on the 
charge: of having jointly murdered one 
Banda during the nightof the 13th Feb- 


-ruary last. 


Bandu resided at the village of Anibar. 
He is alleged to have been murdered in 


‘ the village of Mutfallu, where all four ac- 


cused persons resided, about one-mile distant 
from Anibar.. 

It is alleged that Surjan and Amru, the 
two persons who have been acquitted in this 
case, came to Bandu’s house after night fall 


“and invited him: to meet Hira and Mutfallu 


in order to settle about Bandu’s appointment 
as chaukidar of the crops of Mutfallu. Short- 
ly after these two persons had gone away, 
Bandu left his house and never returned. 
As he had not come back by midnight his 
wife got alarmed and told the chaukidar 
Misri. Both together went to look for Bandu, 
but strangely enough did not go to 
Mutfallu. Next morning on search being 
made Bandu’s corpse was found lying ina 
field. That Bandu was murdered there 
can be no doubt. Theevidence as to the 
complicity of the accused in the murder falls 
into three classes:. 


(1) That of Kharaiti, son of Hira, who 
was tendered a pardon and who deposed be. 
fore the committing Magistrate that he and 
all four of the accused committed the murder. 
In the Court of Session Kharaiti re- 
siled from his previous deposition, which, 
however, was brought on to the Sessions 
record in accordance with the provisions 
of section 2&8 of the Criminal Procedure 
Code. 

(2) There is some evidence as to the exist- 
ce of enmity between the accused and the 
deceased. 
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(8) Then there is what the learned Ses- 
sions Judge calls ‘Takkar’ evidence, by which 
we presume the learned Sessions Judge 
means, ‘circumstantial.’ We think that the 
learned Sessions Judge should use English 
terms in his judgment. 

(4) A blood-stained turban is said 
to have been found in Hira’s house and 
a hatchet was produced from that of Amru 
and Surjan. 

The learned Sessions Judge has rightly 
held that Kharaiti’s deposition before the 
Magistrate might legally, under the provi- 
sions of section 288, be considered as evidence 
against the-accused. He has also rightly 
held that it would be unsafe to act on that 
evidence unless it was corroborated by other 
reliable evidence. He has discarded the so- 
called circumstantial evidence as untrust- 
worthy and the learned Government Pleader 
has very frankly and properly admitted that 
he cannot rely on that evidence. 

The learned Sessions Judge has come 
to the conclusion that it would not be safe 
to convict Surjan and Amru on the uncor- 
roborated evidence of Kharaiti, bat on the 
other hand, he has convicted the two appel- 
lants and sentenced them to death. He says 
that heis able, while rejecting Kharaiti’s 
evidence against Surjan and Amra, to accept 
it against Hira and Aja, and the grounds on 
which he is able to doa so would appear to be 
the following. 

Hira is his father and Aja his brother. 
He thinks it would be dificult not to be- 
lieve what Kharaiti deposed agaiast them. 
He finds corroboration as regards Hira and 
Aja in the existence of previous enmity and 
the discovery of the blood-stained axe in 
Hira’s house. 

We may at once say that there is no evi- 
dence of the finding of a blood-stained axe in 
any one’s house. Theonly article found which 

*might be described as blood-stained, was a 
turban, which was found in Hira’s house. 
This turban was sent to the Chemical Exa- 
miner and he reported that colouring matter 
of blood was detected on it. Itis not, there- 
fore, proved that the turban bore marks of 
mammalian blood, and even if it did, that 
fact would, in no way, tell against Aja. The 
evidence of the enmity also is not very con- 
vincing, and in any case is not, inour opinion, 
sufficient corroboration upon which to bas® 
onviction. If the enmity was so acute as to 


-afterwards. 


(1911 


make it likely that Hira and his family would 
desire to kill Bandu, it is extremely improb- 
able that Bando would leave his house at 
night alone and go to his enemy’s housein an- 
other village. The learned Government Plea- 
der admits that he cannot put thecaseagainst 
the appellants any higher than the learned 
Sessions Judge. 

In our opinion, it would be as unsafe to 
rely on Kharaiti’s evidence against the 
present appellants as against the other ac- 
cused. We, therefore, allow the appeal, 
acquit Hira and Aja of the charges on which 
they have been tried and direct that they be 
immediately released. S 

We cannot confirm the capital sentence. 

Appeal accepted. 





(s. c. 2 M. W. N. 5.) 
MADRAS HIGH COURT. 

Civit Revistox No. 471 or 1910. 
November 23, 1910. 
Present:—Mr. Justice Krishnaswami Aiyar. 
Inve MUTHUKUMARA ASARI— 


PETITIONER-ASSIGNEE— PETITIONER. 
Benamidar’s right to sue or ew2zute a dzcree. 
A benamidar is not entitled to sue, nor can he apply 
to execute a decree on the basis of an assignment in 
respect of which he is a benamidar for another person. 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
order of the District Court of Trichinopoly, 
in E. P. R. No. 94 of 1909 Cin E. P. No. 3 in 
S. C. No. 46 of 1905), dated the 7th day an 
March 1910, 

Mr. V. O. Seshachart, for the Petitioner. 

Judgment.—(0On admission) I don't 
see any reason to admit this revision petition. 
The petitioner applied to execute a decree 
as the assignee. The District Judge holds 
that the petitioner was only a benumidar for 
one Numberumal Chetti. Mr. Seshachariar 
has read to me the evidence of the petitioner 
and of Numberumal Chetti. I think the 
Judge is supported by that evidence in 
coming to the conclusion that the petitioner 
was only a benamtdar. No money was paid 
for the assignment at the time. According 
to the petitioner he paid it six months 
According tc Numberamal 
Chetti it was received by him within 6 
months of his deposition thatis more than 
six months after the date assigned by the 
petitioner himself for payment. It seems, 
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therefore, perfectly plain that the petitioner 
is only a benamidar. The law is now well- 
settled that a benamidar is not entitled to sue; 
and I think it is equally clear that he cannot 
apply to execnte a decree on the basis of an 


assignment in respect of which he is a 
benamidar tor another person. I dismiss the: 
petition. 


Petition dismissed. 


(s. c. 2 M. W. N. 6.). 
MADRAS HIGH COURT. 
Second Crvin Arrears Nos. 617, 618, 619 
AND 620 or 1902. 

April 28, 1905. 
Present-—Mr. Justice Boddam and 
Mr. Justice Sankaran Nair. 

M. NAGU CHETTY AND OTHER3— 

Derenpants—APPELLANTS 
versus 
M. BHASKARA SETHUPATHI 
AVERGAL AND oraers—Praintirrs— 


RESPONDENTS. 

Landlord and tenant—Madras Rent Recovery Act 
(VILI of 18654, s. 11—Implied contract—Question of 
fact or law-—Terms of pattahs—Paddy crops raised 
on punja land—Position of Collector in management 
of estate. 

A provision in a pattah that the ryot must pay the 
melwaram or tirwa, if through his fault the lands 
are not cultivated, is reasonable and calculated 
to protect the just interests of the zamindar. A 
condition that the ryot should not alter, without 
permission, the form of the land is vague and 
indefinite and ought not to be inserted. 

A. clause that the ryot may relinquish atthe end 
of the Revenue year, according to the provisions of 
the Rent Recovery Act, the lands not required by 
him, is proper. ‘ 

Where it appeared that money rent ata fixed rate 
was substituted by the Collector in 18196 for waram 
in respect of punja lands and rent at the same money 
rate had been paid up to the present time: Held, that 
the Court was bound to imply a contract in law to 
pay rent atthe same rate for future years. 

Aryotcan cultivate paddy crops on punja lands 
without any additional payment, if he does not use 
the zamindar’s water, under the pattah held by him. 

It cannot be laid down as a broad proposition 
that the question of implied contract is one of fact, 
In the Act the term “implied contract” is used in the 
sense in which itis used in English law. It may be 
an inference of fact when we use the term as involv- 
ing an agreement based on offer and acceptance. Tt 
may be a question of law when the question depends 
upon inferences to be drawn from admitted facts ora 
number of documents. 


The term also includes cases where the law itself 
implies a contract or rather imposes one upon the 
parties. 
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Lachmeswar Singh v. Monowar Hossein, 19 O. 253 
at p. 254; 19 I. A. 48, Chokkalingam Pillai v. Mayandi 
Chettiar, 19 M. 485, relied on. 

Sriparapu Ramanna v. Mullikarjuna Prasada Naidu 
and Bhupathi v. Raja Rangayya, 17 M. 43 atp. 54; Ven- 
katanarasımha v. Ramasami, 18 M. 216 at p. 223 and 
Lodali Brahmanna v. Rajah Rangayya Appa Row, 2 
M. L. J. 292, referred to. 

Where, in the case of any ryot, his relation to tho 
zamindar is the offspring of contract between the 
parties, the terms of the contract govern such relation; 
where it is not, the law would imply a contract in 
favour of the continuance of the status guo unless 
the plaintiffs are able to show to the contrary. 

Where an arrangement has been in force for moro 
than 80 years and accepted by previous zamindars, it 
is not open to the plaintiffs to question it. 

The position of Collectors in the management of 
estates is not similar to the case of trustees granting 
leases on low and favourable rates, 


Second appeals against the decrees of the 
District Court of Madura, in A. S. Nos. 187, 
129, 125 and 127 of 1901, presented respec- 
tively against the decrees of the District 
Munsif’s Court of Paramakudi, in O. S. Nos. 
930, 903, 902 and 901 of 1899, 

Judgment. 

Sankaran Nair, J.—These are appeals 
against the decrees of the District Judge 
of Madura reversing the decrees of the 
District Munsif of Paramakudi. 

The appellants are ryots in the village of 
Tirupullani in the Ramnad zemindart. The 
respondents are the Ramnad zemindar, the 
trustee of the Tirupullari temple, and one 
Arunachellam Chettiar, the lessee under 
the semindar of this .and certain other 
villages belonging to the temple. The 
questions for decision refer. to the terms of 
certain patitas tendered to the appellants 
under the Rent Recovery Act. That the 
lands belong to the temple makes nodifference. 
They are held on the same tenure as the 
ordinary zemin lands. The temple derived 
its title to the same by gitt from the 
` zemindar. 

In the early part of the century there 
were lands in the village under wet 
cultivation which depended upon a tank 
for their irrigation. That tank has now 
disappeared. Whether there were any 
dry or punja lands then under cultivation 
is one of the points now in dispute between 
the parties. According to the plaintiffs there 
were punja lands under cultivation paying 
their share of the produce to the zemindar, 
However that may be, it is admitted that 

about 1815 the Collector who was in manage- 
ment of the Ramnad estate put anend toe 
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the sharing system so far at ary rate as the 
gunja lands were concerned and directed 
that thence forward rent should be received 
only in money, not in kind ; and the ordinary 
money rent payable for the cultivated nunja 


-lands was fixed and paid from that date at _ 


54 fanams per kurukam. By putting up 
ridges on all sides to retain rain-water and 
removing the surface soil, the ryofs are now 
raising paddy crops. According to the 
plaintiffs they have been doing so only for the 
last seven years while, according to the 
defendants this sort of wet cultivation has 
been carried on for the last forty or fifty 
years. But whatever the period of time, it is 
conceded that the ryots have been paying 
only at the rate of 54 fanams per kurukam, 
the rate settled in the beginning of the 
century. In 1892 Arunachellam Chetti’s 
father obtained bis lease and he tendered 
“to the ryots the patta for fasli 1303 which 
the ryots have now reftised to accept on 
account of some of the terms contained there- 
in. The ryots object to any condition that 
they must pay varam or any share of the 
produce if they raise paddy which is a wet 
crop on these punja lands with the water 
retained by putting up ridges or by any 
other means. No objection is raised to the 
payment of varam if the zemindar’s water is 
used. 

Objection is also taken to the 5th clause in 
-the patta that the tenant should not alter the 
formation of land, which, it is said, is intend- 
-ed to prevent the ryots from putting up ridges 
also to the condition thatthe ryot must give 
up possession of the land which he may not 
be willing to cultivate. 

The Munsif held that ever since these lands 
-were brought under the cultivation, t.e., for 
the last forty or fifty years they were paying 
only a money rent of 53 fanams per kurukam, 
the rate fixed by the Collector in 1815 and 
fever varam; and that, therefore, there was 
an implied contract under section 11 of the 
Rent Recovery Act. He also held that as- 
suming that these and other lands in the 
village were under cultivation before 1815, 
when the Oollector made his arrangement, 
there was nothing to show that the arrange- 
ments were prejudicial; and seeing that all 
the predecessors of the plaintiffs had accepted 
the same, it was not open to the plaintiffs to 
revert to any varam system that may haves 
existed before. He further held that it was 
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unreasonable that the zemindar should now 
demand varam on account of improvements 
that were due tothe skill and capital of the 
ryot who actually derives only very little 
profit. With reference to the second objec- 
tion as to relinquishing the lands within the 
holding of the ryot which he does not culti- 
vate during any year the District Munsif 
found that there is a good deal of evidence in 
the case to show that td:wa is paid only for the 
land under cultivation, and that the zemindar 
has not suggested any good reasons for the 
alteration. On appeal the District Judge has 
reversed the District Munsif’s judgment. 
He held that no contract as to payment of 
rent has been proved in the case mainly for 
the reasons that there is a different and 
higher rate of rent when vanpaytr crops are 
raised, and that the paddy cultivation in this 
village commenced only about seven years 
ago. He was also of opinion that in the 
absence of any contract, the plaintiffs are en- 
titled under clause (3) to section 11 to’ claim 
varam rent and that the evidence proved the 
landlord’s share of the produce of dry crops 
to be one-third. In.this view, it wgs un- 
necessary for him to consider the question of 
the validity of the Collector’s arrangement of 
1815, though he also found that the lands were 
paying varam before 1815. As to the alleged 
improvements made by the defendants he held, 
that paddy can be grown without ridges 
which were only useful to keep away root 
worms and that ridges are formed even if 
there is no paddy. J 


On the second question he found that if the 
ryot has not the means to cultivate all the 
Jands in his holding he should relinquish 
them tothe landlord and that the terms 
objected to were reasonable. 

In second appeal the same questions _as 
were raised in the Courts below have been 
argued and we have to determine the pro- 
prietary of clauses Nos. 3 and 5 of the patia 
which is Exhibit (O) in the case. 

As to clause (5):—The provision that the 
ryo must pay the melvaram or tirva, if 
through his fault the lands are not cultivated, 
seems reasonable and calculated to protect 
the just interests of the zemindar, 


The condition that the ryoé should not alter 
without permission the form of the land 
seems vague ard indefinite and must be 
omitted. 
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The last part of the clausa that the ryot 
shall relinquish in the beginning of the fasli, 
the lands not required by him, it is explain- 
ed to us, only repeats section 12 of the Rent 
“Recovery Act. It may, therefore, as suggest- 
ed in the course of the argument, be made 

clear thus: “you may relinquish at the end 
of the Revenue year, according to the pro- 
visions of the Rent Recovery Act, the lands 
not required by you.” As to clause (3):— 
The question for decision is whether the 
semindar is entitled to demand varam when 
punja lands are cultivated with paddy 
without the help of his water, of whether he 
is bound to receive only the fixed money rent 
hitherto paid. To decide the question we 
have to see whether there was any contract, 
express or implied, between the parties. z 

The Judge has found thatin 1815 there 
were punia lands in the village under cultiva~ 
tion. This finding has been attacked in 
second appeal. After a careful consideration 
of the documentary evidence on that point 
to’ which our attention has been drawn, I am 
unable to say that the Judge is. wrong. 

However in 1815, the Collector who was 
in management of the estate discontinued so 

‘far as the punja lands were concerned the 
receipt of the rent in varam and substituted 
money rent at a, fixed rate and it is not dis- 
puted that from that date to the present 

“time rent at the above fixed money rate, 7: e., 
54/11 as fanams per kurukam alone has been 

“received (9-10th acre.) 

On these facts we are bound to imply a 
contract in law to pay rent at the same rate 
for future years: But the lower Court, how- 
ever, finds that the rates of rent vary with 
the crop and “the implied contract, therefore, 
is not that for dry lands rent at 55 fanams 
. per kurukam shall be paid but that the rent 
shall depend upon the crop.’ I now 
proceed to consider ` the reasons adduced in 
favour of this conclusion with reference to 
the pattahs which contain those stipulations 
not objected to by the defendants, leading to 

‘that inference. 

No agreements or accounts of a date, prior 
to 1876, have been produced to show the 
nature or extent of the cultivation of dry 
lands, but in 1876 the estate appears to have 
been again under the management of the 
Collector and we have in evidence copies,of 
some of the patiahs granted on behalf of wo 
zemindar, The earliest of them (Exhibit X-d) 
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resites the rent payable for punja ab ð} 
fanams per kurukam, the rate established by 
the Collector in 1815. It also provides for 
the payment of tirva according to custom for 
second crop. This appears in Exhibit O also, 
the putiah now in dispute, and no objection 
is taken to it by the defendants. The second 
crop assessment stated to be payable by 
custom must have basen, therefore, either 
expressly settled by the Collector in 1815 or 
if no special reference is made by him, it 
must have been for the reason that custom 
has fixed it in relation to the first crop 
assessment. No inference that the money 
rent was not fixed on the land but may vary 
with the crop can, therefore, ba raised. 
Second crop assessment is levied by Govern- 
ment on ryofwart lands and I do not see how 
the case before us stands on a different foot- 
ing. Both Exhibit X-d and Exhibit O make 
provision for the payment of a higher rate 
for vanpaytr and this also is not objected to 
by the defendants. The District Judge 
relies upon this circumstance very strongly 
for his conclusion that the rate of 54 fanany 
could not have béen intended as the rent 
without reference to the crops cultivated buat 
should be treated as the rate only when the 
ordinary dry crops are raised. This argu- 
ment would be weighty if the #irwa on 


‘vanpayir were fixed only after 1815 as it 


would then rebut the presumption otherwise 
raised by the settlement of the money rent in 
1815, but as #irva was levied for vanpayir 
crops before 1815 it has little bearing on the 
scope of the subsequent arrangement to pay 
53 fanams which was clearly subject to the 
prior ¿irva agreement for those special crops. 
The two stipulations must be treated as the 
entire contract for payment of rent. It was 
also agreed by Exhibit X-d that ifthe ryot 
sinks a well or a tank for irrigating his punia 
the assessment is not to be increased but if 
he uses zemindur’s tank water for påddy 
cultivation on punjaz lands he must pay 
waram. Seeing that the pattah was appa- 
rently intended to be exhaustive in its terms 
it may be inferred from this last provision 
that if paddy crop is raised on punjat lands 
otherwise than by using the zemindar’s tank 
water the ryot is nob to pay waram aud that 
ib is so is tomy mind placed beyond doubt 
by the prior provision that any increase 
of produce due to improvement as a tank or 
well made by a ryof is not to be a reason for 
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any increase of assessment, That the punjat 
lands were not as found in this case cultivat- 
ed with paddy crop in that year is immaterial. 
The ryot can cultivate them under the pattah 
without any additional payment if he does 
nob use the cemindar’s water. 

L cannot, therefore, agree with the District 
Judge in his view that a contract ought not 
to be implied in the absence of any evidence 
of paddy cultivation during those years. 

The pattahs in the succeeding years are to 
the same effect and when the punjat lands 
were cultivated with paddy crops only money 
rent was received though the attention of the 
lessee was drawn to the fact by his local 
officials. The conduct of the parties con- 
firms, therefore, this view. The arrangement 
of 1815 explained by the pattahs, and con- 
firmed by the admitted conduct of the parties 
in recent years shows, in my opinion, that 
there is clearly acontract for rent between the 
parties which must be enforced. 

Tt has been strongly pressed upon us that 
the question of implied contract is one of fact 
and that it is not, therefore, competent to the 
High Court to interfere with the finding of 
the District Judge in Second Appeal and the 
cases of Sriparapu Romanna v. Mallikarjuna 
Prasada Naidu and Bhupathi v. Raja Rangayya 
Appa Row (1); Venkatanarasimha Naidu v. 
Ramasamt, (2) and Lodalt Brahmanna v. 
Rajah Rangayya Appa Row Bahadur (3), have 
been referred to. In my „opinion no such 
broad proposition can be laid down. In the 
‘Act the term ‘Implied contract” is used in 
the sense in which it is used in English Law. 
It may be an inference of fact when we use 
the term as involving an agreement based on 
offer and acceptance. It may also be a ques- 
tion of law as it is the case here when the 
question depends upon inferences to be drawn 
from admitted facts or 2 number of docu- 
ments, and comes within the rule laid down 
py the Privy Council in Lachmeswar Singh v. 
Monawar Hossein (4). See also Chockalingam 
Pillai v. Mayandi Chettiar: (5). The term 
also includes those cases where from the 
facts and circumstances the law itself implies 
a contract or rather imposes one upon the 
parties. Here the agreement is only a fiction 
of law and is devoid of any elements of re- 

(1) 17 M. 48 at p. 54. 

(2) 18 M. 216 at p. 223. 

(8) 2M. L. J. 292. 
(4) 19 O. 253 at p. 254; 19 T A. 48, 
(5) 19 M, 485. 
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quest or assent. The liability is imposed by 
law or custom. In such cases the question of 
implied contract is a question of law. 

In the case of this Ramnad zenindary 
where the first plaintiff's ancestors were 
practically rulers and the ryoés men of his 
own or allied castes, where the intrusion of 
the Muhammadan Government from 1773 to 
1780 was far tooshort a period to effect 
any lasting changes, we may safely assume 
that the parties did not oceupy the posi- 
tion of landlord and tenant or owner and 
occupier, wherein the case of any ryot, his 
relation to the zemindar is the offspring of 
contract between the parties the terms 
of the contract govern such relation; where 
it is not assuming that to be the case here, 
the law would imply a contract in favour 
of the continuance of the status quo or the 
existing state of things unless the plaintiffs 
are able to show (and they have failed in 
showing) that the payment ofa fixed money 
rent was only a temporary arrangement or 
that the Collector in 1815 reserved to tbe 
zemindar aright to vary therent in any 
contingency or that the customary incidents 
of the tenure entitled him to levy varam. 

On the other hand, the fixed policy of the 
British Land Revenue administration to com- 
mute varam into money rent and the fact 
that the substitution of a definite rent for the 
share of the produce is essential to improve- 
ment in agriculture suggest an intention on 
the part of the Collector to discontinue, if pos- 
sible, varam absolutelyland for ever. 

I am, therefore, of opinion that there is 
an implied contract to pay at 54 fanams per 
kurukam even in the case of paddy cultiva- 
tion. It was then argued that the Collector 
as trustee was not entitled to give up the 
varam system. I.do not attach any weight to 
this contention as the arrangement has been 
in force for more than 80 years and accented 
by the previous zemindars, It is not similar 
to the case of trustees granting leases on low 
and favourable rates. I would accordingly 
restore the Munsif’s decree so far as it relates 
to clause (8). 

Boddam, J.—I agree. ` 

The decree of the District Judge will be 
reversed and the decree of the District Munsif 
restored as modified above with costs in this 
and in the lower appellate Court. 


Decree reversed, 
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ALLAHABAD HIGH COURT. 
Seconp Civiu Arrau No, 1122 or 1910. 
December 6, 1910, 
Present:—Mr. Justice Karamat Husain. 
NIADAR AND ANOTHER —PLAINTIFFS— 
APPELLANTS 
versus 
TIKA AND orgers—Derenpants-— 


RESPONDENTS. 

Muhammadan Law—Saying of prayers on the land of 
another—Custom—Illegal. 

One of the settled rules of the Muhammadan 
Law is that a Muhammadan cannot say his prayers 
on the property belonging to another without an 
express or implied permission of the owner of the 
property. Therefore, a Muhammadan cannot ac- 
quire by custom any right to say prayers on the land 
of any other person. 


Second appeal from the decision of the Ad- 
ditional Subordinate Judge of Saharanpur, 
dated the 17th of May, 1910. 

Mr. Shafiuzaman, for the Appellants. 


Judgment.—tThis was a suit by cer- 
tain dhobis for a declaration that they and 
other Muhammadans of the village have a 
right to say their prayers on Id days on 
the land in dispute. The Court of tirst in- 
stánce dismissed the claim and the decree of 
that Court was affirmed by the lower appel- 
late Court. That Court towards the end of 
its judgment remarks: “No custom has been 
proved and there is no sufficient evidence on 
(the) record to prove that the plaintiffs have 
been reading their namaz on the land.” The 
plaintiffs have preferred a second appeal to 
this Court. The memorandum of appeal con- 
tains three pleas. The first is that there 
is overwhelming evidence to prove that the 
plaintiffs acquired by custom the right to say 
Id and Bakrid prayers on the land in question. 
The second is that the existence of shade 
| trees over the land in question is a piece of 
evidence in favour of the appellants. The 
third is that there is no evidence to support 
the finding of the lower appellate Court that 
no custom has been proved. One of the well- 
settled rules of the Muhammadan Law is 
that a Muhammadan cannot say his prayers 
onthe property belonging to another with- 
out an express or implied permission of 
the owner of the property. That being so, 
a Mubammadan cannot acquire any right 
to say prayers on the land of any other per- 
son by custom. The appeal, therefore, fails 
and is dismissed. 


Appeal dismissed, 
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CALCUTTA HIGH COURT. 
CRIMINAL Reverence No. 265 or 1910, 
December 8, 1910. 
Present:—Mr. Justice Chitty and 

Mr. Justice Carnduff. 
HARU TANTI—COMPLAINANT 
versus 
SATISH ROY AND ANOTHER— ACOUSED, 

Criminal Procedure Code (Act F of 1898), s. 250 — 
Frivolous accusation —Award of compensation to accused, 
when to be made. 

When a Magistrate, on finding a complaint to be 
frivolous, thinks it right to award compensation to 
the acoused, he must do so by his order of dischargo 
or acquittal. An order for compensation mado 
in a separate proceeding, after the accused hag 
been discharged, is without jurisdiction. 


Safdar Husain, In re, 25 A. 315, followed. 
A Magistrate shall hear the complainant, before 
making an order for compensation against him, on 


that aspect of the case, and unless he does this, tho 
whole proceeding as to compensation is bad. 


Reference under section 438 of the Crimi- 
nal Procedure Code from the Sessions Judge 
of Burdwan, recommending that the order 
of the Sub-Divisional Magistrate of Asansole, 
dated September 6, 1910, directing the 
complainant under section 250, Criminal 
Procedure Code, to pay Rs. 19 to each of the 
accused be set aside. 


Facts.—tThe case was referred to the 
High Court with the following’ report made 
by the Sessions Judge. 

(1) Haru Tanti instituted a case under 
section 448, Indian Penal Code, against 
Satis Roy and Syed Sekh. It was tried by 
the Sub-Divisional Magistrate of Asansole, 
who, on 3rd September 1910, discharged the 
accused and called on Haru Tanti to show 
cause why he should not pay Rs. 2) to each 
of the accused under section 250, Criminal 
Pracedure Code. 

(2) On 6th September 1910, the Magistrate 
ordered Haru Tanti under section 250 to pay 
Rs. 10 to each of the accused. 

(3) This order of the 6th September is, in? 
my opinion, bad in law. : 

(4) It was not in accordance with section 
250 (1) (b) of the Code of Criminal Proce- 
dure, since it was made after the accused had 
been discharged. The course adopted has 
been declared to be illegal in the case of 
Safdar Hossain, In re (1). 

Judgment.—For the reason given by 
the learned Sessions Judge and following the 


€ (1) 25 A. 315. 


46 
RADHA MADHAB PAKRA V. EMPEROR, 


decision of Banerji, J., in Jn the matter of the 
complaint of Safdar Husain (1) we set aside, 
as having been made without jurisdiction, the 
order awarding compensation in this case. 
The course taken by the Sub-Divisional 
Magistrate in including in his order for the 
discharge of the two accused an order calling 
on their accuser to show cause why he should 
riot pay them compensation aud subsequently, 
after hearing the accuser, making the award, 
may seem to be perfectly fair and reasonable; 
but it does not fulfil the requirements of 
section 250 of the Criminal Procedure Code. 
What that section evidently contemplates and, 
if carefully read, will be found expressly to 
require, is that, before a Magistrate makes it 
the ground, or a ground for discharging a 
person complained against that the complaint 
was frivolous or vexatious, he shall hear the 
complainant on that aspect of the case and 
unless he does this, the whole proceeding as 


to compensation is bad. 
`- Order set aside, 


— CALCUTTA HIGH COURT. 

~~ ORIMINAL Revision No. 1868 or 1910, 

is December 15, 1910. 

Present: Mr. Justice’ Holmwood and 
Mr. Justice Sharf-ud-Din. i 
RADHA MADHAB PAKRA AND ANOTAER— 
PETITIONERS 
versus 
EM PEROR—Opprosite Parry. 

- Local investigation—Ewxaivining prosecution wit- 
ness after defence closed—Criminal Procedure Code 
(Act V of 1898), s. 540—Thefl—Servant—Act com- 
mitted at master’s order—QGuilty knowledge, proof of— 
Liability of servant. : 

The practice of examining witnesses for the pro- 
seeution after the defence is closed, to bolster up the 
prosecution if it appeared that the evidence was pre- 
judicial, deprecated. hy a 

Where a Sub-Deputy Magistrate was’ sent out 
to hold a local investigation after the defence was 
closed: Held, that it at most amounted to an irregu- 
larity and that it was in no sense an illegality and the 
conviction was not bad where it was not shown that 
the defence had been’ prejudiced. . 

A servant should not be held guilty of theft whero 
heacted under the orders of his master, unless’ he 
“ knew of his master’s dishonest intention, There must 
be some evidence from which the Court can infer such 
knowledge, and no presumption should be made against’ 
the servant in that respect. > 

Hari Bhuimali v. Emperor, 9 C. W. N. 974: 2 Cr, 
LJ. 836, relied upon. on 

Rule against the order of the Sub-Divi- 
gional Magistrate of Jajpur, dated July 4, 
1910, convicting the petitioners under sece 
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tion 379 of the Indian Penal Code and sen- 
tencing accused No. L to a fine of Rs, 109, 
No. 2 toa fine of Rs. 20, which order was 
on revision affirmed by the Sessions Judge of 
Cuttack, on September 4, 1910. 

Babus Dasarathi Sanyal and Debendra Narain 
Bhattacharya, for the Petitioners. 

Mr. Orr, for the Crown. SS a 

Judgment.—tThis was a Rule calling 
upon the District Magistrate of Cuttack to 
show cause why the conviction of and sen- 
tences passed on the petitioner should not be 
set aside on the grounds, first, that the questions 
arising in the case are of civil rights and, 
secondly, that there was no jurisdiction to de- 
pute the Sab-Deputy Magistrate to hold the, 
local investigation and to give his evidence 
in the course of the trial, and, thirdly, that as 
regards the second petitioner there is no find-. 
ing as to his having taken any intentional part 
in the proceedings. 

As regards the first two points, we think 
that the findings of the lower Cours are con- 
Glusive that there is no question of civil 
right. The finding is clear thatit was plot 
No. 138 from which the bamboos were cat, 
that ib was in the possession of the complain- 
ant that the bamboos had been planted by 
his father and that he had the sole right. 
to these bamboos. We need not enter into 
the rather inconsistent second defence that 
bamboos are trees and, therefore, cannot ke. 
cut except by the permission of the zemindar, 
Bamboos may stand on the kashé land of the 
zemindar' and though they may in some cases 
be similar to trees, yet in most cases, as in 
this case, they can bə and are grown by the 
tenants as a paying crop; and this was 
clearly laud laid out in 10 clumps. for the 
express purpose of growing bamboos for the 
profit of the tenants. That being the find- 
ing and it being also held that the claim 
of right was a mere pretext anda sham, 
the dishonest intention to dispossess the 
complainant is apparent. 7 
` As regards the sending out .of the Sab-' 
Deputy Magistrate to hold a local investiga- 
tion, it at most may amount to an irregu- 
larity, and we should have to consider, if the 
question arises, whether the defence had been 
prejudiced thereby. It isin no sense an il. 
legality inasmuch as any person who has seen 
a place may give evidence in respect of it 
and inasmuch as the Court has the power 
under the Code of Criminal Procedure to 
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summon any witnesses at any time before 
“jadgment. But we could not support the 
practice of examining witnesses after the de- 
fence is closed to bolster up the prosecation if 
it appeared that the evidence was prejudicial. 
But so far from that being the case, we find 
that the Magistrate has held that, apart from 
the evidence. of the Sub- Deputy Collector, there 


is ample. evidence on the qnestion of posses- 


sion and before us the evidence of this Sub- 


Deputy has been relied upon by the de: 


fence for the fact. that certain bamboos 
had strayed over: the boundary into the 
defendants’ land. f 
in passing were only 7 bamboos and had 
nothing to do with: the 200 which were 
cut “away from the middle of the com- 


plainant’s land. But it isclear that the only” 
reason for which the Sub-Deputy was senbont 


was because the defence had deputed an 
Amin forthe purpose of going and holding 
a local investigation and he was called to 
give evidence which it was most important 
to have scientifically tested. If anything 
could justify a Magistrate having recourse 
to the powers which are given to him by 
section 540 of the Criminal Procedure Code, 
it would be ina matter of this kind where 


an expert, so to speak, is suddenly sprung 


upon the prosecution and they would have 
no opportunity of testing the expert’s evi- 
dence. Be that as it may, we find that 
there has been no prejudice, and the order so 
far as the conviction of the first petitioner is 
concerned is upheld and the Rule must be 
discharged. 

With regard to the second petitioner, we 
would draw attention tothe remarks of Mr. 
Justica Woodroffe in the case of Hart Bhui- 
mali v. Emperor (1). The petitioner No. 2 is 
the’ servant of petitioner No. 1 and he acted 
under the orders of his master and Woodroffe 
J., says:— In most instances, no doubt, ser- 
vants have full knowledge of the facts. But 
there must be. some evidence from which 
the Court can infer such knowledge.” (See 
page 982). 

Now in this case there is no finding of 
the lower Court that there was such know- 
ledge and as far as we have been able to 
see from the record of the summary pro- 
ceedings, there is no evidence to show when 
this accused entered into the service of the 
first petitioner, what position he held, how 

(1) 9 C. W. N. 974; 2 Or. L. J. 836. 


These we-may remark 
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long he had been employed and where and 
whether he had been employed under such 
conditions as to be aware of all that pre- 
ceded the occurrence as regards the dispute. 
For itis the case of the prosecution- that 
petitioner No. 1 committed this offence. as an 
act of revenge and because he wanted the 
complainant to give upthe land to him. 
Now, in order to convict the petitioner 
No. 2, it must be clearly shown that he 
knew this intention of his master. We do 
not think that any presumption can be made 
as has been sought : to be made by the lear rned. 
Judge in this case. 

We, therefore, ` make ‘the Rule absolute 
as regards petitioner, No. 2, set aside the con-, 
viction and sentence and direct that the fine, if 


< paid, be refunded to him. 


Rule made absolute. 


CALCUTTA HIGH COURT. 
Secoxp Civin Arrear No. 1536 or 1908. 
November 30, 1910. 
Present:—Mr. Justice Mookerjee and 

y Mr. Justice Coxe. 
Ruja RANJIT SINGH BAHADUR— 
PLAINTIPR— Å PPELLANT 
versus 


Moharaj BAHADUR SINGH AND OTILERA 


——Darendants—ResPoxDents, 
Abwab—Promise to supply wood—Not forming part 
of rent—Bengal Tenancy Act (VIII of 1885), s. 179— 

egulation (FII of 1819), s. 5. 

A patni lease executed before the Bengal Ten- 
ancy Act came into operation provided that the 
patnidar should supply wood for the cooking of tho 
bhog of certain idol. On his default, the zemindar sned 
him for the price of the article: 

Held, that as the value of the wood was not incor- 
porated with and did not form an integral component 
of the rent of the patni, it should be considered as an 
abwab and not recoverable, 

Narendra Kumar v. Gora Chand, 3C. L. J. 891; 33 
C. 683; Aparna Charan v. Kasam ‘Ali, 40. L.J. 527; 
10 C. W. N. 527; and Gayratullah v. Girish Chandra, 
12 ©. W. N. 175, "relied upon. 


Krishna Chandra v. Susila Soonduri Dassi, 3 0, 
W. N. 608; 26 ©. 611, distinguished. 


The original patnidar having died, his repre. 
sentatives, the present defendants, were called 
upon in 1903 by the zemindar to execute a security 
bond, and they complied with the requisition agree- 
ing to remain bound by the terms of the original 
patni lease: 


Held, that the execution of the security bond did 
not amount to a new lease and that, ther refore, sec- 
tion 179 of the Bengal Tenancy Aot was of no, assist- 
Mace to the plaintif, 


` 
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Appeal from the decree of the District Judge 
of Murshidabad, dated April 23, 1908, modi- 
fying the decree of the Munsif of Lalbagh, 
dated July 3, 1927. 

Babus Satish Chandra Ghosh and Priya San- 
kar Majumdar, for the Appellant. 

Babu Ram Chandra Majumdar, for the Re- 
spondent. 

dudgment.-—tThis is an appeal in an 
action for recovery of money claimed by 
the plaintiff-appellant under a putni lease, 
It appears that on the 2nd March 1855, 
Rani Phul Kumari, the predecessor-in-interest 
of the plaintiff, granted to one Krishna 
Chander Banerjee, now represented by the 
defendants, a paint lease of a considerable 
tract of land at a consolidated rent of 
Rs. 12,350. At the foot of the gabuliat exe- 
cuted by the lessee the following statement 
occurs: “Ishall manage for the daily cook- 
ing of the bhog of the above-mentioned 
Thakur with dry wood and wild trees of the 
said mahals in the same manner as they are 
being done from before; should any laches 
un my part in this respect be found by 
you, I shall pay from my own pocket the 
costs that will be incurred for wood etc., 
for the cooking of the bhog.” The defend- 
auts have failed to supply wood in the 
terms of this agreement, and the plaintiff 
now sues them for the price of the articles 


supplied‘ by himself for the worship 
of the idol. The defendants resisted the 
claim substantially on the ground that 


the sum claimed is in the nature of an 
abwab and not legally recoverable. The plain- 
tiff does not contest the position that, if the 
putni lease is taken by itself, the sum in 
question is inthe nature of an abwab, because 
obviously the value of the wood agreed to 
be supplied has not been incorporated with 
and does not form an integral component of 
the rent for which the putini was granted. 
Consequently, upon the authority of the deci- 
Sion of this Court in the cases of Narendra 
Kumar Ghose v. Gora Ohand Poddar (1); 
Aparna Oharan Ghose v. Kasam Ali (2) 
and Gayratullah v. Girish Chandra (8), tha 
money in question is an abwab and not 
legally recoverable. The case of Krishna 
Chandra v. Susila Soonduri Dassi (4) is dis- 

(1) 3 0. L. J. 891; 33 C. 683. 

(2) 40. L. 4. 527; 10 C. W. N. 527. 


(3) 12 0. W. N. 175. 
(4) 3 C. W. N. 608; 26 O. 611. 
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tinguishable, as there is nothing to show that 
the lease in that case was executed before the 
Bengal Tenancy Act came into force. It has 
been contended, however, on behalf of the 
plaintiff that the position of the parties had 
been altered by reason of a subsequent 
agreement between them, madzon the 12th 
March 1908. It appears that the present 
defendants, who are the representatives in 
interest of the original putnidar, applied for 
registration of their names in the books of 
the landlord. Under section 4 of Regulation 
VIIL of 1819, they were called upon to 
pay the necessary fees and to execute a se- 
curity bond. They complied with this re- 
quisition, and in the security-bond they 
agreed to remain bound by all the terms of 
the original gqabuliat. The learned Vakil 
for the plaintif has argued that as this 
security bond was executed after the Bengal 
Tenancy Act had come into force, the pro- 
visions of section 179 have become appli- 
cable to the initial contract which is the 
foundation of the tenancy. In our opinion, 
there is no force in this contention., Sec- 
tion 179 provides that nothing in the Act 
shall be deemed to prevent a proprietor or 
a holder of a permanent tenure in a per- 
manently settled area from granting a per- 
manent mokururt lease on any terms agreed 
on between him and his tenant. The sug- 
gestion is that the execution of the security 
bond under section & of the Putni Regulation 
amounted substantially to the grant 
of anew lease. This position is obviously 
untenable. The security bond is execated 
by the purchasers on the assumption 
that they have acquired a valid in- 
terest by reason of their purchase that is, 
because they have succeeded to the interest 
of the transferor. The position, that the 
transferee of a putni taluk, when he is recog- 
nised by the zemindar, becomes a new puint- 
dar cannot be supported upon any intelligent 
principle. Section5,which makes it obligatory 
upon the zemindar to register the name of 
the transferee, if certain conditions are ful- 
filled, is inconsistent with the theory that 
the execution of the security bond by the 
transferee and its acceptance by the zemin- 
dar is equivalent to the grant of anew 
puini lease. In this view, section 1179 is of 
no assistance to the appellant as the contract 
of 1855, unaffected by the transaction of 
1903, does not fall within the sphere of its 
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operation. The result is that the decree of the 
District ‘Judge i is affirmed, and this appeal dis 
missed with costs. 


Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Seconp Crvin Arrear No. 501 or 1910. 

December 2, 1910. 

Present: —Mr. Justice- Richards and 
Mr. Justice Tudball. 

LAKHAN SINGH AND ANOTHER— 

Derenpants—APPELLANTS 
versus 
BISHAN NATH—Pvarntirr—Regponvenr. ` 

Pre-emption—Wnajib-ul-arz—Construction — “Apna 
Shafi”, meaning of—Blood relationship—Prejerential 
right. 

A Wajib-ul-arz contained the following 
regarding pre-emption : 

“Tf any co-sharer of a patti in the khalisa wishes 
to sell his share, he will do so paying due respect 
to his own pre-emptor (apna shafi), and if the latter 
refuses and all the other pre-emptors of the village 
(aur sab shafian deh) refuse, then he may sell to a 
stranger.” 

Held, (1) that “apna shafi” did not mean pre-emptors 
who were blood relations. 

(2) that the pre-emptor who was a co-sharer in 
the same patti with the vendor had a preferential 
right over one who was a co-sharer in another 

tti, 

(3) that the original meaning of the word 
“shafi” never contemplated the blood relationship. 

Second appeal from the decision of the 
District Judge of Shahjahanpur, dated the 
llth of March, 1910. 

Mr. Sital Prashad Ghose, for the Appellants. 

Mr. Muhammad Ishaq, for the Respondent, 

Judgment.—tThis appeal arises out 
of a suit brought to enforce aright of pre- 
emption in respect to a share in palti Munna 
Lal, Mouzah Pingri Pingra, situated ir 
Shahjahanpur district. The vendor and 
pre-emptor were both co-sharers in the same 
patti. The vendee is a co-sharer in another 
patti, Bahadar Singh of the same Mahal. 
The sole question before us is whether ona 
true construction of the TWaj7b ul-arz, the 
plaintiff-respondent has or has nota prefer- 
ential right over the defendant-appellant. 
The Court of first instance held that as the 
vendor and the pre-emptor were co-sharers 
in the sama patti, the plaintiff had a right 
preferential to that of the defendant to 
purchase this property. On behalf of the 
vendee, it was contended that the co-sharers 


provision 
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in the village were divided into two classes, 
namely, those who were blood relations of the 
vendor, and those who were not, The 
Court of first instance, however, held that the 
words apna shafi which occur in the Wajib-ul- 
arz were equivalent to hissadar garibi and that 
the plaintiff was entitled to pre-empt. The 
point was raised in the lower appellate 
Court in grounds Nos. 3 and 4 of the 
memorandum of appeal. Butas there is no 
mention whatsoever of the point in the 
lower Court's judgment, it appears that it was 
not pressed to any extent in that Court. The 
Wajib-ul-arz runs as follows:—‘If any co- 
sharer of a “patti” in the khalisa wishes to sell 
his share, he will do so paying due respect to 
his own pre-emptor (apna shafi), ànd if the 
latter refuse and all the other pre-emptors 
of the village (aur sab shafian deh) refuse, 
then he may sell to a stranger.” The only 
other evidence in respect to the right of 
pre-emption is the judgment i in a suit which 
was decided in 1902 which is of no use to us 
in construing the Wojzb-ul-arz as the point 
was not raised therein. On behalf of the 
appellant it is urged that it is for the 
plaintiff to clearly establish the custom upon 
which he relies, that thé Wajtb-ul-arz now 
before the Court is ambiguous in its meaning 
and that itis impossible to say whether it 
gives preferential right to one who is nearer 
in blood or to one who is nearer in space, 
and that the plaintiff has, therefore, failed to 
establish any custom under which he has a 
preferential right, and that, therefore, the 
suit should be dismissed. In so far as the 
original meaning of the word shaft is 
concerned, if is quite clear that it never 
contemplated the question of blood relation- 
ship. It means a conjunction, and under the 
Muhammadan Law there are three classes of 
pre-emptors, co-sharers in the subject-matter 
of sale, co-sharers in its appurtenances, and ° 
contiguous neighbours. If the original 
meaning be applied to the word shafi in the 
present case, it is clear that the interpreta- 
tion placed by the Court of first instance upon 
this document is a correct one. It is true 
that there are instances in these provinces of 
blood relations having 4 prior right of 
pre-emption. under customs existing in 
certain villages. Bat these instances are 
mparatively rare as compared to those in 
Kn the prior right of pre-emption depends 


upon nearness of space, It seems to us that 
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the interpretation placed by the Court below 
is justified. In addition to this, it seems to 
us that the wording of this Wajib- ul-arz, 
wherein it speaks of a co-sharer ofa patti 
in the khalisa selling his right, indicated 
that his co-sharers in that same ati: would 
be his pre-emptors (apia shafi). We see no 
reason to differ from. the interpretation 
placed by the Conrt below. The appeal, 
therefore, fails and is dismissed with costs. 

' Appeal dismissed. 





7 ALLAHABAD HIGH COURT. 
‘First Civiu Appear No. 279 pr 1908. 
' December 15, 1910. 
Present:—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. 
GAJADHAR PANDE AND OTHERS— 
PLAINTIFFS— APPELLANTS 
versus 
Musammat PARBATI—Davenpant— . 
RESPONDENT. 

Hindu Law-—Possession of daughter-in- law without 
permission—Adverse ‘possession.—Reversioner—Limita- 
tion Act (KV of 1877), Sch. II, art,141—Time runs from 

eath of widow, 

A Hindu died leaving two widows and a daughter- 
in-law. Tho two widows came into possession of 
his property. After the death of the widows, the 
daughter-in-law got possession of the property. 
After the death of the daughter-in-law, the re- 
versioners instituted a suit for possesssion of the 
property: 

Held, that the period of 12 years must be taken 
to run as against the reversioners from the death 
of the last “surviving widow and not from that of 
the daughter-in-law, unless they could show that 
the daaghter-in-law was in permissive possession of 
the property. 

. Sham Kuar v. Dalkuar, 291. A. 132; 6 O. W. N. 657; 
4 Bom. L. R. 547 ; 29 ©. 664, followed. 


First appeal from the decision of the 

Subordinate Judge of Azamgarh, dated 31st 
*of August 1908. 

. Mr. Ryves (with him Messrs Govind Prashad 
and Surendronath S.A), for the Appellants. 
|. Mr. B. E. O'Conor (with him Mr. Muham- 
mad Ishaq), for the Respondents. 

Judgment.—tin the suit out of which 
this appeal has arisen the plaintiffs claimed 
possession of shares in two villages as rever- 
sionary heirs of one Mulai Pande. They also 
claimed mesne profits. The property in 
dispute with other property belonged ig 
one Ajudhia deceased. He left three song, 


to establish their title. 
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Pargash, Mulai and Hardayal. Before his 
death he divided his property between these 
three sons and it is a matter not now in con- 
troversy that the three sons were separated 
Hindus. Mulai accordingly at the time of his 
death was entitled as a separated Hindu to 
his share. He hada son named Janki who 
predeceased him leaving a widow Musammat 
Katwari Kunwar. He also left two widows, 
namely, Musammat Hansrani and Musammat 
Sitla Kunwar. The last of these widows 
died in 1889. A plea of limitation was 
set up by the defendants, and this plea was 
decided in their favour by the learned Sub- 
ordinate Judge upon the ground that 12 years 
had elapsed before the institution of the 
suit from the death. of Musammat Katwari. 
It appears to us that in the circumstances 
of the case, the time of the death of Musammat 
Katwari is immaterial inasmuch as her hus- 
band predeceased his father and she, therefore, 
acquired no interest in the estate of Mulai. 
The learned Subordinate Judge failed to ap- 
preciate the true rule of limitation governing 
claims by reversioners to possession of immov- 
able property on the death of a Hindu female. 
The rale is to be found in article 141 of 
Schedule Il of the Limitation Act of 1877. 
Thatarticle provides a period of 12 years’ limita- 
tion in a suit by a Hindu or a Muhammadan 
entitled to possession of immovable property 
onthe death of a Hinduor Muhammadan female 
from the time when the female dies, In this 
case on the death of the survivor of Hansrani 
and Sitla, the widows of Mulai, the right of 
the reversioners to possession of the pro- 
perty of Mulai accrued. As we have said, 
Musammat Katwari was not entitled to the 
estate of Mulai and consequently, however 


“she enjoyed possession of his property, it was 


not by right of inheritance as a Hindu 
widow. 

It appears that upon the death of the 
survivor of Hansrani and Sitla, an application 
for mutation of names was made to the 
Revenue Court and on that occasion Kali 
Charan and Debi, the fathers of the present 
plaintiffs, objected to the name of Katwari 
being retained upon the record. They were 
referred to the Civil Court but failed to 
institute any proceeding in -the Civil Court 


mat Katwari accordingly remained upon the 
recordas owner of the property of Mulai. 
The learned counsel for the appellants hag 


The name of Musam- ` 
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failed to point out any evidence whatever 
which would go to establish that Musammat 
Katwari was permitted to enjoy the posses- 
sion of the property by the reversioners. So 
far from her possession being with their 
consent, it appears from the documents on the 
record that they objected to her possession and 
to the receipt of rent by her from the tenants. 
In the absence, therefore, of any such agree- 
ment between Musammat Katwari and the 
< reversioners, it seems to us clear that her pos- 
session must be regarded as adverse to them. 
If that possession was adverse to them, then 
the accrual of the cause of action of the plain- 
tiffs commenced from the death of the 
survivor of Musammat Hunsrani and Sitla and 
not from the death of Musammat Katwari. 
It is unnecessary, therefore, for us to determine 
precise date of the death of Musammat 
Katwari. 

It appears to us that inasmuch as admit- 
tedly Musammat Hansrani and Musammat 
Sitla died prior to or in the year 1389, 
limitation began to run against the rever- 
sioners, the present plaintiffs, in that year 
aud consequently the present claim is barred 
by limitation. 

The case of Sham Koer v. Dal Koer (1) 
is very similar to the case before us. In that 
case the owner of property, Bhan Nath Singh, 
died in November 1862 possessed of con- 
siderable property leaving no issue at his 
death but leaving a widow and a daughter-in- 
law, the widow of his only son, who had died 
in his life time. Immediately before or on his 
death, these two widows obtained possession of 
the property in dispute. Sohawan Koer, the 
widow of Bhan Nath Singh, died in 1879 and 
after her death Dal Koer remained in sole 
possession. In a suit by the reversioner it 
was held that possession as of right by the 
widow and daughter-in-law of Bhan Nath 
Singh for 12 years barred the heirs of the 
deceased unless they could show that the pos- 
session was permissive. In that case the 
learned counsel for the appellants relied very 
strongly on what he suggested were the pro- 
babilities of the case, namely, that there was 
some arrangement between the reversionary 
heirs and widows that they should take a life- 
interest in some villages in lieu of maintenance. 
Their Lordships of the Privy Council re- 
pelled this contention observing as follows:— 


- (1) 29 I. A. 182; 6 C. W. N. 657; 4 Bom, L. R. 547; 
£9 C. 664 (P.O). 
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“The learned counsel for the appellants 
relied very strongly on what he suggested 


were the probabilities of the case. He said 
that it was probable that there was some 
arrangement between the reversionary heirs 
and the two widows that they should take a 
life-interest in these villages in lieu of 
maintenance. If one were at liberty to 
guess, one might adopt that view. Bat 
their Lordships cannot say that there is any 
proof of any such arrangement and the fact 
that the reversionary heirs did not procure 
the execution of the ikrarnama (which was 
relied on by the appellants) by the two 
widows throws a certain amount of suspi- 
cion upon it”. Now herein the present case, 
so far from there being evidence of any 
arrangement between the reversionary heirs 
and Musammat Katwari ‘whereby she was 
allowed to remain in possession in lieu of 
maintenance, the evidence shows that the re- 
versioners objected to her possession and 
resisted the receipt of rent by her of the 
property. 

Under all the circumstances, we think that 
the suit fails by reason of limitation but as we 
have said the rule stated by the learned Sab- 
ordinate Judge is erroneous inasmuch as 
limitation in this case ran from the death of 
the survivor of the widows of Mulai and not 
from the date of the death of Katwari. We 
dismiss the appeal with costs including fees 
ia this Court on the higher seale. 

Appeal dismissed, 


ALLAHABAD HIGH COURT. 

Sevonn Civic Appear No. 295 or 1910, 
December 16, 1910. 

Present: —Mr, Justice Griffin. 
SHEOBARAN AND otanrs—Derendants — 
; APPELLANTS 

versus 

BINAIK DAT—Ptaintirs—Rerspovpent. 

N. W. P. Rent Act (XU of 1881), s. 9—Occupancy 
holding —Mortgage —Death of tenant without heir— 
Lapse of tenancy to the zvmindar—Itinguishment of 
tiile of mortgagee. 

Ifan occupancy tenant, who had usufructuarily 
mortgaged his holding while Act XTLof 1881 was in 
force, dies without an heir, his tenancy lapsos to the 
zamindar and with tho determination of the tenanoy, 
the mortgagee’s title under the mortgage is also ex- 
tinguished. 

halwan Singh v. Satrupa Kunwar, A. W. N. 
(1905) 178; 2 A. L. J. 471; Ram Lal v, Chunni Lal, 2 
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A. L. J. 69; 27 A. 372; Dalip, Rai v. Deoki Rai, 21 A. ` 


204, referred to. 

Second appeal from the decision of the 
District Judge of Allahabad, dated the 5th, 
March 1910. 

Mr. Purmeshwor Dayal, for the Appellants. 

Mr. Damodar Das, for the Respondent. 


Judgment.—tThis appeal arises out 
of a suit for recovery of possession of an oc- 
cupancy holding. The plaintiff bases his 
claim on a usufructuary mortgage which he 
obtained from Musammat Bahuta in 1871. 
Musammat Bahuta was then the occupancy 
tenant of the holding in suit and continued 
to be such until her death. Musammat Bahuta 
died somewhere about the year 1900. The 
plaintiff alleged that after-her death the de- 
fendants entered into possession of the hold- 
ing and contirued paying interest to the 
plaintiff up to three years before the suit 
when they stopped making any payment, 
The plaintiff, therefore, instituted the present 
suit for possession under his mortgage or in 
the alternative to recover the mortgage-money. 
The Court of first instance dismissed the suit 
holding that on the death of Musammat 
Bahuta, the last occupancy tenant, who died 
without leaving any heir, the occupancy 
tenancy lapsed to the zamindar and that the 
plaintiff's title as mortgagee from Musammat 
Bahuta determined therewith. Further on the 
death of Musammat Bahuta, the landlord had 
given the holding to the defendants and 
thereby created a new tenancy. The lower 
appellate Court reversed the decision of 
the Court of first instance. The learned 
District Judge did not decide whether the de- 
fendants entered into possession of the hold- 
ing from the plaintiff or from the zamdndar, 
but, being of opinion that the mortgage still 
subsisted, held that the plaintiff was entitled 
to succeed and, therefore, decreed the suit. 
The defendants appeal. The contention ad- 
vanced being that the view taken by the 
Court of first instance was correct. I have 
been referred to the cases of Pahalwan Singh 
v. Satrupa Kunwar (D, Rum Lalv. Ohunnt 
Tal (2) and Dalip Rai v. Deokt Rai (8). It 
would appear that on Musammat Bahuta’s 
death without heir, the tenancy in the natural 
course of things would lapse to the zamdindar. 
On bebalf of the respondents, I have not been 

(1) A. W. N. (1905) 178; 2 A. L. J. 471. 


(2) 2A. L. J. 60; 27 A. 372. ? 
(3) 21 A. 204, 


[1912 


referred to any authority in support of the 
proposition that the mortgage of an occupancy 
holding which, under Act XII of 1881, would 
be valid still subsisted after the occupancy 
tenancy had come to an end. The plaintiff 


_ chose to lend money on security which could 


only have any value as long as his mortgagor 
continued to be the occupancy tenant of the. 
holding. Ido not think it necessary for the’ 
decision of this appeal to have a finding on 
the question from whom the defendants 
obtained possession of the holding in suit. 
The plaintiff’s suit is based on a title as mort- 
gagee and, in my opinion, the Court of first 
instance rightly held that that title was ex- 
tinguished when on the death of the mort- 
gagor without heirs the occupancy tenancy 
came to an end. I allow the appeal, set aside 
the decree of the lower appellate Court and 
restore that of the Court of first instance. 
The appellants will have their costs in all 
Courts. 
Appeal allowed. 





ALLAHABAD HIGH COURT. 
Susonp Civiu Appzat No. 682 or 1910. 
December 19, 1910. 

Present: —Mr. Justice Banerji and 
Mr. Justice Griffin. 
SHEO KUMAR UPADBYA AND OTHERS — 
DEFENDANTS— À PPELLANTS E 
versus 


JITTU SINGH-—PLAINTIFF— RESPONDENT. 

Mortgage—Redemption —Clog—Covenant to redeem 
earlier and subsequent mortgages together— Mortgages 
executed by different persons—Hindu Law—Joint family 
—Right of after-born son to contest alienation. 

J, P and C were members of a joint Hindu “family, 
J and P executed a mortgage in 1871 in respect of 
certain joint property in favour of B. In 1877 J and 
C executed another mortgage in favour of the same 
mortgagee in respect of the same property. In the. 
mortgage of 1877 they entereda covenant that the 
earlier mortgage could not be redeemed unless the 
amount of the subsequent mortgage was also paid, 
The son of J, who was not born at the time of the 
execution of either of the mortgages, wanted to 
redeem the mortgage of 1871 only: 

Held, that in the face of the covenant contained in 
the subsequent mortgage, he could not redeem the 
earlier mortgage alone. 

Held, further, that the plaintiff, who was not in 
existence at the date of the mortgage of 1877 and 
had no interest in the property to which ib related, 
could not contest the validity of that mortgage. 


Second appeal from the decision of the Dis- 
trict Judge of Mirzapur, dated the llth April 
1920, 
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Mr. Gokul Prashad, for the Appellants. 

Mr. Muhammad Ishaq, for the Respondent. 

Judgment. —This appeal arises out of 
a suit brought by the plaintiff-respondent for 
the redemption of a mortgage, dated the 20th 
of May 1871, executed by Jokhan Singh, father 
of the plaintiff, and Prag Singh, one of his 
uncles. The defendanta are the representa- 
tives-in-interest of the original mortgagee. 
Another mortgage was executed on the 3rd 
of October 1877, which created a further 
charge on the property comprised ia the first 
mortgage and provided that the first mort- 
gage would not be redeemed without peryment 
of the amount of the second mortgage. The 
second mortgage was executed by the plaint- 
iff’s father, Jokhan Singh, and by another 
uncle of his, named Chandarbhan. The 
plaintif makes no mention of this mortgage 
in his plaint. In fact he denied that any 
such mortgage existed. It has, however, 
been found by both the Courts below that 
the mortgage of 3rd October 1877 was made 
by Jokhan Singh and Chandarbhan Singh. 
It is an admitted fact that the plain- 
tiff’s father and the plaintiff’s uncles formed 
a joint family, and that ihe plaintiff was not 


born when the mortgage of 1877 was execut-’- 


-ed. It has been found by the Court below, 
and this finding is not challenged in second 


appeal, that under the terms of the subsequent ’ 


mortgage the earlier mortgage cannot be 
redeemed unless the amount of the subsequent 
mortgage is also paid. We have, therefore, to 
consider whether the plaintiff can redeem’ 
‘the mortgage of 1871 without paying the 
amount of the subsequent mortgage. The 
Court of first instance held that he is 
bound to discharge the amount of the 
mortgage of 1877. The lower appel- 
late Court has dissented from this decision 
of the Court of first instance on the ground 
that Parag Singh, one of the uncles of the 
plaintiff, was not a party tothe mortgage of 
1877. The learned, Judge in his judgment 
says that “Jokhan Singh and Chandarbhan 
Singh are not proved to have been the manag- 
ing members, nor, is the consent of Parag 
Singh proved.” We take this last remark to 
mean that there is no direct evidence of Parag 
Singh having assented to the mortgage. The 
learned Judge is of opinion that as Parag 
Singh did not assent to the mortgage, ib was 
not binding upon the members of the 
family and that, therefore, the plaintiff is not 
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bound by it. The mere fact that there is no 
direct evidence of the assent of Parag Singh 
to the mortgage of 1877 is, in our opinion, not 
sufficient to justify usin holding that that 
mortgage was not made with his consent. 
The earlier mortgage of 1871 was executed 
by Jokhan Singh and Parag Singh. 
Chandarbhan, who was nota party to that 
mortgage, accepted it when he executed the 
second mortgage. The three brothers were 
members of a joint family, and the same 
property which was the property of the 
joint family was comprised in both the 
mortgages. For more than 18 years after 
the date of the mortgage of 1877, Parag 
Singh wasalive and he never contested its 
validity or repudiated it. The reasonable 
inference from his conduct is that both the 
mortgages were made with the consent of all 
the three brothers. That being so, the plain- 
tiff, who was notin existence at the date of 
the mortgage of 1877 and had no interest in 
the property to which it relates, cannot now 
contest the validity of the said mortgage. In 
this view the Court of first instance was 
right. We, accordingly, allow the appeal, set 
aside the decree of the lower appellate Court 
with costs in this Court and in the Court. 
below, and restore the decree of the Court of 
first instance. Wee extend the time for pay- 
ment of the mortgage-money for a period of 
four months from this date. 
Appeal allowed. 





‘ALLAHABAD HIGH COURT. 

Lerrses Pareyr Apprau No. 53 or 1910. 

December 2, 1910. 
Present:—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. 
RAM SAHAI— DerENDANT— APPELLANT 
versus 
Musammat AHMADI BEGAM ano orgers 
PANTI FFS— RESPONDENTS. 

Civil Procedure Code (Act FV of 1908). s. 11, O. II, 
R. 2—First redemption suit dismissed on the ground of 
mortgage being found of a different date—Second suit for 
redemption of mortgage of proper date— Res judicata. 

The plaintiff's predecessor-in-title sued in 1881 
for the redemption of an oral mortgage made at 
some time between 1859 and 1860. Tho suit was 
dismissed on the ground that no such mortgage 
existed. It was, however, found in that suit that 
the defendant held the property under a mort- 
gade of 1858. The plaintiffs sued afresh forthe re- 
demption of the mortgage of 1858; 
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RANGASWAMY AIYANGAR v. SRINIVASA AIYANGAR. 


Held, that the second suit was not barred. 

Rangasami Pillai v. Krishna Pillai, 22 M. 259, not 
followed. 

Thrikaikat Madathi Raman v. Thiruthiyil Krishnen 
Nair, 29 M. 153; 16 M. L. J. 48 (F. B), relied upon. 

Appeal from the decision of Mr. Justice 
Karamat Husain, dated the lith of April, 
1910, in Second Appeal No. 606 of 1909, 
under section 10 of the Letters Patent. 

Mr. Hamilton (with him Mr. Pzarey Lal 
Banerji), for the Appellant. 

Mr. Ghulam Mujtaba, for the Respondents. 

Judgment.—tThis is an appeal under 
the Letters Patent from an order of remand 
made by a learned Judge of this Court. The 
facts of the case are fully set forthin the 
judgment of our learned colleague. It is 
contended that the dismissal of the suit 
brought by the predecessor in title of the 
plaintiffs in 1881 is a bar to the present suit, 
which is one for the redemption of a mort- 
gage of 1858. The former suit was brought 
for the redemption of an oral mori gage alleged 
to have been made at some time between 1859 
and 1860. It was found in that suit that no 
such mortgage existed and the claim was 
accordingly dismissed. It was further found 
that the property in question was held by the 
defendant under a mortgage of 1858. It is this 
mortgage of 1858 which the plaintiffs now 
seek to redeem. We agree with our learned 
colleague that the second-suit is not barred 
by the provisions of sections 13 and 43 of 
Act XIV of 1882 or of section ll and Order 
II, Rule 2 of the present Code. The learned 
counsel for the appellant referred us to the 
case of Rangasamz Pillai v. Krishna Pillai (1). 
That case has been overruled by the later 
Full Bench ruling of the same Court in 
Thrikatkat Madathil Raman v, Thoruthiyil 
Krishnen Nair (2). This last ruling is 
clearly against the appellant and supports 
the view of our learned colleague. We dis- 
miss the appeal with costs. 


- Appeal dismissed. 
(1) 22 M. 259. 
(2) 29 M. 153; 16 M. L. J, 48 (F. R.). 


MADRAS HIGH COURT. 

Civit Reviston Petition No. 787 os 1609. 
November 10, 1910. 
Present:—Mr. Justice Krishnaswami Aiyar. 

R. RANGASWAMI AIYANGAR—~ 
PETITIONER ` 
versus 
©. R. SRINIVASA ATYANGAR— 


RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, art. 90—Agent 
failing to pay toa third person according to instructions 
of principal—Third person recovering from princi- 
pal by suit—Principal’s suit against Agent—Limitation. 

Plaintiff paid Rs. 50 to defendant to be paid to A. 
Defendant having defaulted to payas directed, A 
sued plaintiff for the amount and obtained a decree: 

Held, that plaintiff's suit against defendant was 
governed by article 90 of the Limitation Act and that 
time did not begin to run from date of payment by 
plaintiff to A. è 

C. R. P. No. 763 of 1908; and Ram Lal v. Gulam 
Husain, 29 A, 579; A. W. N. (1907) 181; 4 A. L. J. 548, 
referred to. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree, dated 10th August 1909 of the Sub- 
ordinate Judge’s Court, in Small Cause Suit 
No. 1711 of 1908, in so far as it relates to an 
item of Rs. 50. 


Judgment.-—I think the Subordinate 
Judge is wrong in his view regarding the 
claim with reference to the sum of Rs, 50 
asked to be paid to Abu Bakar Sahib. The 
facts are: —The plaintiff gave a certain sum 
of money tc the defendant and asked him to 
make a payment of Rs. 50 to one Abu Bakar 
to whom the plaintiff owed money. The 


-position of the defendant was that of an agent 


who defaulted to make the payment. Abu 
Bakar sued the plaintiff and obtained a de- 
cree. It is perfectly clear that on the date 
of the decree, at all events, the plaintiff knew 
that his agent, the defendant, was guilty of 
misconduct in not making the payment which 
he had required him to make. The Suab- 
ordinate Judge calculates the period of limita- . 
tion from the date of the payment by the 
plaintiff to Abu Bakar. I cannot see how 
that furnishes the starting point for limitation. 
The case appears to me to fall within article 
90 of the Limitation Act and this view is 
supported by the decision in Civil Revision 
Petition No, 763 of 1908 and also by the deci- 
sion of the Allahabad High Court in Ram Lal 
v. Gulam Hussain (1). I modify the decree of 
the Subordinate Judge as regards this sum 


(1) 29 A. 579; A. W. N. (1907) 181; 4 À. L. J. 548. 
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of Rs. 50 with interest and the costs incurred 
by the plaintiff in respect of his defence to 
Abu Bakar’s suit. I modify the decree with 
costs here. 
i Decree modified, 





MADRAS HIGH COURT. 

CIL APPEAL against Orper No. 264 or 1909. 
October 28, 1910, 
Present:—Mr. Justice Munro and 
Mr. Justice Sankaran Nair. 
VENKATACHELLAYA AND OTHERS— 
APIELLANTS 
VETSUS 
SUBRAHMANIA-AIYAR AND orusrs— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 104 (2)— 
Application to set aside an ex parte decree dismissed 
~-Order of dismissal reversed by appellate Court~— 

. Appeal to High Court. 

No appeal lies to the High Court against the order, 
of an appellate Court setting aside an order of the 
Court of first instance refusing to set aside an ex 
parte decree. 


Appeal against the order of the District 
Munsif’s Court of Mana Madura, dated 30th 
October 1909, presented against the order of 
the Court of the District Munsif of Mana 
Madura, in F. A. No. 289 of 1909, in O. S. 
No. 113 of 1906. 

Facts.—tThe facts are sufficiently clear 
from the following judgment of the lower 
appellate Court: 

The point of law raised by the District 
Munsif in his order has been fully con- 
sidered in the ruling in Khusalbhat 
v. Kabhat (1), where it is clearly pointed 
out that an amendment in the Limitation 
Act cannot take away the rights which were 
vested in parties to obtain certain reliefs in 
Court prior to the amendment. Under the 
old Limitation Act, the petitioners had a 
vested right to apply to the Court to set aside 
an ex parte order passed against them within 
the time specified in article 164, Schedule I of 
the old Act and section 7 of the old Act and 
that right they still have after the passing of 
the amendment of the Limitation Act. Other 
rulings bearing on the same point are to he 
found in the case of Haji Sajan Lalji v. N. C. 
Macleod (2) and Oficial Assignee of Madras v. 


Mary Dalgaims (3). 
(1) 6 B. 26. 
(2) 32 B. 321; 10 Bom. L. R. 178. 
(8) 26 M. 440 at p. 444, 
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2. I set aside the order of the lower 
Court dismissing the petition on the ground 
that itis barred by limitation and remand 
the case for disposal on its merits. The first 
point to be considered will be “whether the 
application is not time-barred under the pro- 
visions of the old Limitation Act?” Costs to 
follow the result. Pleader’s fee Rs. 10-0-0. 

3. An objection memo. has been put in by 
the respondents Nos. 9 and 11 but this refers 
not to the order now appealed against but to 
an order passed by the lower Court on F. A. 
No. 287 of 1909, appointing a new guardian for 
the petitioners. That orderis not appealable 
nor has it anything to do with the order now 
appealed against. The objection memo. is 
clearly inadmissible and is dismissed with 
costs, 

Judgment. —This appeal is ‘barred 
under section 104 (2) of the Code of Civil 


Procedure. There is no ground to interfere 
in revision. The appeal is dismissed with 
costs. 


Appeal dismissed. 





MADRAS HIGH COURT. 
Seconp Civin Apezat No 1511 os 1909. 
October 20, 1910. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Abdur Rahim. 

Hajee ZACKARAYA sETT— 
APPELLANT 

` tersus 
CHUNNU PANDARAM AND ANOTHER— 
RESPONDENTS. 

Registration Act (III ot 1877), as. 49, 50—Transfer 
of Property Act (IV of 1882), s. 54—L neegister ed deed 
of purchase—Subsequent purchase by another person 
with notice of prior unregistered pur ‘chase——Priority. 

An unregistered deed of sale in respect of immov- 
able property does not create any interest in the pur- 
chaser. 

Kani Veera Reddi v. Kani Bapireddi, 29 M. 336; 
16 M. L. J. 395; 1 M. L. T, 153 (F. B.), referred to. 

A subsequent purchaser by registered deed is on. 
titled to priority, even if he had notice of the abortive 


< purchase by unregistered deed. 


Second appeal against the decree of ‘the 
District Court of Coimbatore, in A. S. No. 45 
of 1908, presented against the decree of the 
District Munsif of Coimbatore, in O. 8. No. 
464 of 1905. 

Judgment.—tThe deed of sale in 
favour of the 2nd defendant not having been 
registered there was no interest created in 

® the 2nd defendant, [Kani Veera Reddi v. Kani 
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Bapiredli (1)], and, therefore, the plaintiff 
who bought the property sabsequently under 
a properly registerél deed of sale, though 
with notice of the 2ad defendant’s abortive 
purchase, is entitled to recover the property. 
The judgment of the learned District Judge 
is set aside and the decree of the Munsif re- 
stored with costs in this Court and the lower 
appellate Court. 
Appeal allowed. 


(17°29 M. 336; 16 M. D. J. 395; 1 M. D. T. 153 
(F. B.). 


OUDH JUDICIAL COMMISSIONER’ S 
COURT. 
First Oivin Avpgeat No. 41 ov 1910. 
October 26, 1910. 
Present: —Mr. Chamier, J. C., and 
Mr. Evans, A. J. O. 
“SHRI NARAIN SINGH—DereNDANT— 
ÀPPELLANT 
verses 
MAHABIR PRASAD— PLAINTIFF AND 
BISHESHAR SINGH AND ANOTRER— 
DEFENDANTS —RESPONDENTS. 

Guardian and ward —Mortgaje executed by guardian 
—Legal nacessity —Minor’s benefit—Rezitals in a deed, 
no evidence of contents—Estoppel—Admiission of mort- 
gage debt by minor after becoming major—Ratification 
— Whether decree canbe based on admissions. 

A mortgage deed was executed by one Bon his 
own behalf ‘and as guardian of a minor. There was 
no evidence beyond the recitals in the mortgage deed 
that it was executed for legal necessity. The mort- 
gagee also made no enquiry as tothe necessity of the 
Joan. The minor on attaining majority admitted in 
two subsequent documents that the debt due under 
the previous mortgage was due from him and that it 
had not been re-paid: - 

Held, that maro recitals in a dead were not sufficient 
proof of the facts contained therein. 

Held, also, that admissions contained in subsequent 
documents could not be treated as estoppel or as 
ratification of the transaction but that they could be 
treated as statements that the money had been legally 
borrowed for tho minor’s benefit and that he was 
leguly bound to re-priy it, and that on the basis of 
such an admission a decree could be passed against 
Wim. 

Appeal against the order of Babu Kali 
Charan Bose, Subordinate Judge, Rai Bareli, 
dated the 6th April 1910. 

Mirza Samiulla Beg, for the Appellant. 

Babas Basudeo Lal and Partab Narain, for 
the Respondents. 

Judgment. 

Evans, A. J, C.—This is an appeal against 

an order of the Subordinate Judge of Rai 
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for Rs. 9,028-8-0 against two brothers, 
Bisheshar Singh and Sheo Narain Sirgh, 
it being directed that in default of payment 
within six months the mortgaged property 
was to be sold. The present appeal bas 
been preferred by Sheo Narain Singh alone. 

The facts so far as they are material to 
this appeal are as below:— 

On the 18th April 1900, a mortgage deed 
was executed by Bisheshar Singh on his 
own behalf and as guardian of the appellant 
for Rs. 4 000 in favour of the respondent, the 
details of the consideration set forth in the 
deed being as below:— 

Rupees 3,700 were left with the respondent 
for payment to one Sardarni Mahtab Kunwar. 

Rupees 150 were left for payment to one 
Churwan and Rs. 150 were paid in cash. 

The mortgage deed recites that Rs. 3,700 
above-mentioned were due on account of 
payment of ancestral debts which formed a 
charge on the family property. 

The actual words used are “bar kifalat juz 
arazi mauza Uttarpara mazkur wa niz 
musallam mouzak Jog Magdipur mastur par 
babat karza zimmagi pidar mustahran.”’ The 
learned Snbordinate Judge found that the 
money was received by or on behalf of tbe 
mortgagors and be held that the appel- 
lant was liable, the money having been 
borrowed for his benefit. In appeal it is 
contended that there is no proof that the 
loan was contracted for any legal necessity 
or that the appellant in any way received 
any benefit and, therefore, Bisheshar 
Singh as the guardian of the appellant had 
no authority to mortgage the property which 
was joint and individual property of the two 
brothers. It is also urged that the respond- 
ent made no proper enquiries before he 
advanced the money upon a mortgage of the 
family property. Itis conceded on behalf 
of the respondent that he did not make any 
enquiries as to the necessity of the loan and 
it is also admitted that there is no direct 
affirmative proof that this money was 
borrowed for any legal necessity beyond the 
recitals contained in the documents to which 
I will refer later on. If the case depended 
solely upon the recitals contained in these 
documents, it is sufficient to say that mere 
recitals are not sufficient evidence of the facts 
contained therein. There are, however, upon 
the record two admissions made by the appel- 


Bareli, under which he granted a decree® lant after hecame of age which materially alter 
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the aspect of the case. The appellant Sheo 
Narain Singh came of age sometime between 
1900 and 1904. He was, therefore, probably 
not less than 16 years of age when the mort- 
gage deed in suit was executed. On the 
27th May 1904, four years after the execution 
of the deed in suit, a’ mortgage deed was exe- 
cuted by the appellant and his brother 
Bisheshar Singh in favour of Phul Kunwar, 
wife of the respondent, for Rs. 2,000 and in 
this deed it was recited that the appellant 
and his brothers had previously mortgaged 
their property to the respondent for Rs. 4,000 
and that this sum of money had not been 
re-paid. The respondent, who gave evidence, 
has deposed that the money was advanced 
by his wife but. he negotiated the transaction 
on her behalf. After this on the 21st May 
1907, the appellant and his brother made an 
application to the District Judge asking for a 
loan’ of Rs. 14,00) from an estate under his 
charge and together with this application a 
list of existing debts was put in. This list 
shows Rs. 6,000 as the principal money due to 
the respondent. This evidently refers to the 
mortgage-deed in suit and the subsequent 
deed of Rs. 2,000 executed in 1904. The ques- 
tion, therefore, arises whether the admissions 
of liability made by the appellant in these two 
documents are sufficient grounds, for main- 
taining the decree which has been passed 
against-him. Itis not pleaded that these 
admissions operate either as estoppel or as 
ratification by the appellant of the ‘transac- 
tions of his brother acting as his guardian dur- 
ing his minority, but there is no doubt that 
these admissions as they stand clearly amount 
to a statement by the appellant that his 
brother did legally borrow the money for 
his benefit and that he is under a legal 
-obligation to re-pay it. He did not go 
into the witness-box even though he was 
present in Court when the case was before 
the Subordinate Judge. It is, therefore, clear 
that he is either unwilling or auan- 
able to. give any explanation of the cir- 
cumstances in which these admissions were 
made. I take it that these admissions throw 
the. burden of proof on the appellant to 
show that the recitals contained in the docu- 
ments referred to later on ara incorrect and, 
in the absence of such proof the Court must 
hold that they are correct. It is now 
necessary to see what these recitals are. 
The recital in the deed in suit has been 
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set forth above. It is clearly to the effect 
that the bulk of the money was borrowed to 
pay off debts owing by the appellants’ father 
which formed a charge upon part of the fami- 
ly property. It appears that a sum of 
Rs. 3,600 (incorrectly entered as Rs. 3,700 


„in the mortgage deed in suit) which is almost 


the whole of the consideration of the 
deed in suit can be traced to two docaments 
(Exhibits Nos. 2&3). Exhibit No. 2 is mort- 
gage-deed dated the 6th August1897 exe- 
cuted by the appellant’s brother and his 
mother (acting as his guardian) for Rs. 2,409 
and as this money was borrowed very shortly 


. after the death of the appellant’s father, it is 


not unreasonable to conclude that it was 
borrowed to discharge some debts incurred by 
him during bis life-time. Exhibit No. 3 isa 
bond for Rs. 700, dated the 23rd June 1&98, 
executed by the appellant’s brother only and 
the recital shows that it was executed in lieu 
of a bond executed on the 38rd January 1898 
for the payment of Government revenue. The 
money due under that loan was Rs. 209-8 and 
at the same time Rs. 490-8 were borrowed in 
cash to discharge a decree obtained upon a 
bond executed by the appellant's father before 
his decease. The amount due upon these 
two Exhibits Nos. 2 and 3 comes to about 
Rs. 8,600. Exhibit 4, a receipt executed on 
the 19th April 1900, the day after the mort- 
gage-deed in suit, shows this. There re- 
mains a balance of Rs. 400. According to 
this receipt Rs. 250 were paid in cash and 
the amount paid in cash was described in 
the mortgage-deed as borrowed for the neces- 
sary expensesof the joint family. The bal- 
ance of Rs. 150 was paid to one Churaman on 
account of a rukka. There is nothing in 
the deed to show why this particular sum 
was borrowed but, as the appellant has ad- 
mitted his liability with respect to all the 
money borrowed under the mortgage-deed 
and the recitals show that the bulk of it, 
was borrowed for legal necessity, I hold 
that the liability of the appellant for this 
small sum also is proved according to hisown 
admissions which he did not attempt to ex- 
plain away. 


For the foregoing reasons, I would hold 
that the decree passed by the learned Sub- 
ordinate Judge is correct and that the interest 
¢ the appellant in the family property can 

e soldin order to discharge his liability 
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under the mortgage-deed in suit. I would 


dismiss the appeal with costs. 

The plaintiff-respondent has taken objec- 
tions that interest was not awarded to him 
after the date of the decree. I do not think 
it is advisable or necessary in this case to 
interfere with the discretion exercised by the 
learned Subordinate Judgein refusing to 
grant interest after the date of the decree. ~ I 
disallow the objections with costs. 

Chamier, J, C—I agree that the appeal and 
objections should be dismissed with costs. 
I attach no importance to the recitals in the 
various deeds, as, in my opinion, they are not 
evidence against the appellant but it was for 
the appellant to explain away or get rid 
of his own admissions which are important 
evidence against him. He hasnot attempted 
to do so. n 

Appeal dismissed. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 

First Civin Appeat No. 57 ov 1910. 
November 24, 1910. 
Present:—Mr. Evans, A. J. C., and 
Mr. Lindsay, O. A. J. C. 

JADU NATH SINGH—Ptarn‘riry— 
APPELLANT 

x versus 
B. GANGABAKHSH SINGH AND ANOTHER 
— DEFRNDANTS—RESPONDENTS. 

Pre-emption—Market-value, price paid much in 
ewcess of —Fabulows or excessive price —Pre-emptor must 
pay actual price paid—“Good faith”, meaning of—Oudh 
Taws Act (XVII of 1876), s. 18—Punjab Laws Act 
(XL of 1878), s. 16. 

Where a person has purchased a property fora 
price much above the market-value, the pre-emptor 
must pay the price so paid before he canbe allowed 
to pre-empt. The fact that an excessive or a fabulous 
price has been paid will not enable the pre-emptor to 
acquire the propertyat the market-value, even though 
such price may have been paid for the purpose of 
injuring or annoying the pre-emptor. 

Phumman Mal v. Keman, 75 P. R. 1901; 123 P, L. 

eB. 1901, followed. 

Appeal against the order of Babu Kali 
Charan Bose, Subordinate Judge of Rai 
Bareli, dated 23rd March 1910. 

Syed Zahur Ahmad, for the Appellant. 

Syed Nabi-i-ullah, for the Respondents. 

Judgment. 

Evens, A, J, C—This is an appeal by a 
pre-emptor who has obtained a decree on pay- 
ment of Rs. 41,861-5-3. 

The only point taken by him in appeal 
is that he should only be called on to pay 
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Rs. 25,000. The facts material to this ap- 
peal are to be found in the decision of 
the learned Subordinate Judge on issue No. 5. 
It appears that the vendor had exe- 
cuted a morigage-deed in favour of the vendee 
for Rs. 44,000 on the 13th March 1901 and 
the amount due under that deed came to 
Rs. 46,200-8-7 on the date when the pro- 
perty was sold to the vendee Ganga Bakhsh 
Singh. The consideration entered in the 
sale-deed dated thel0th July is Rs. 41,361-5-%. 
There, therefore, remained a comparatively 
small sum due to the vendee even after he had 
purchased the property. 

It has been found upon the evidénce on the 
record that the vendee had agreed to pay 
for the property at the rate of 32 times the 
annual profits. He made inquiry through 
his agents and was satisfied that at this 
rate the price paid was correct. Upon these 
facts, the learned Subordinate Judge found 
that the price paid was not a fictitious 
one and if the pre-emptor wished to 
take the place of the vendee, he would have 
to pay what the vendee paid. The conten- 
tion taken by the appellant is to my mind 
a very extraordinary one. He says that the 
market-value of the property was Rs. 25,000 
and, therefore, the enormous difference be- 
tween this and the amount :paid shows 
that the price was not fixed in good faith, 
and in any case there was bad faith on the 
part of the vendor because he deceived the 
vendee and led him to believe that the pro- 
fits of the property were much larger than 
they really were. It is conceded that the 
vendee made no complaint as to the price 
whichhe paid. He gave evidence and said: — 
“No part of the price entered in the sale- 
deed is fictitious. I gave a receipt for the 
money received. I inquired into the nikasi. 
of the village at the time of the purchase. 
The village papers were examined through 
my agents” He then added that after the 
execution of the sale-deed he found that 
his agent had not correctly examined the 
papers and for thisreason and for other fault 
he was dismissed. | 

The law upon the subject is contained in 
section 13 of the Oudh Laws Act, which 
provides that any person entitled to a right 
of pre-emption may bring a suit to enforce 
such right upon several grounds: the third 
ground being that inthe case of a sale the 
price stated in the notice was not fixed in 
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good faith. The contention of the appellant’s 
pleader amounts to this, that where the 
vendor has got the better of the vendes 
and induced him to pay a fancy price for 
the property, that price is not fixed in good 
faith. He concedes that he can produce no 
ruling in support of this contention. The 
provisions of the Oudh Laws Act are similar 
to those of the Punjab Laws Amendment Act, 
XIL of 1878, section 16. L can find no rual- 
ing of this Court upou the meaning of the 
words “good faith,’ but there is a string 


of cases by the Purjab Chief Court which. 


are referred to in pages 384-390 of 
Agarwala’s Law of Pre-emption, second edi- 
tion. All these rulings are against the ap- 
pellant. I may quote the following remarks 
in the case of Phumman Mal v. Keman (2); 


“We have said already that the law of pre-. 


emption, as ib stands at present, cannot be 
interpreted to deprive the owner of the right 
to make the most he can of his property. If 
this is conceded, it is nothing improper to 
demand orto pay a price much above the 
market-value. The vendee may have special 
reasons for desiring to acquire the property 
and théy are quite legitimate when they re- 
late to his own convenience or comfort, or 
to his enjoyment of its benefits. If it is 
a profitable investment or enables him to 
acquire other property, these grounds do 
not militate against his honesty. If the 
pre-emptors wish to keep him out, they 
must pay what he is willing to pay, but 
they are not in any case bound to press 
their claim. We are unable to see, there- 
fore, how the payment of a price above 
the market-value can be held to be a fraud 
upon the pre-emptor’s right, or to be an act 
of bad faith inany of the above circum- 
stances.” The only possible exception, which 
the learned Judges of the Punjab Chief Court 
considered, was a case where in order to 
gratify a pre-existing grudge against a 
possible pre-emptor, a vendee seeks to ac- 
quire property for the purpose of injuring 
or annoying the pre-emptor and agrees 
to pay an abnormally high prica with 
this object. It is mot pretended that the 
vendee in this case is actuated by any such 
motive and, therefore, this possible case need 
not be considered although, in my opinion, it 
forms no exception to the general rnle that 


the vendee is entitled to obtain the besi 
(1) 75 P. R. 1901; 123 P. L. R. 1901. 
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price possible which ho cau obtain for his 
property. In the present case the vendor 
was indebted to the vendee ina large sum 
and the sale was the only possible means 
by which the vendee could recover a grea{er 
portion of it. In such a case it is clear 
that the sale is made in good faith. There 
was no collusion between the vendor and 
the vendse by insarting asum in the sale- 
deed which had not been paid with the ob- 
ject of preventing the pre-emptor from ac- 
quiring the property. It is not suggested 
that there was any arrangement that any 
portion of the sale price should be kanded 
back to the vendor after the period for ins 
stitution of a suit for pre-emption has ex- 
pired. The learned pleader for the appel- 
lant has only urged that he can prove from 
the evidence on the record that the price 
paid was excessive, All I can say is that 
if the appellant wishes to purchase the pro- 
perty, he must purchase it subject to the 
payment of the price paid by the vendee, 
the right of pre-emption being not a right 
of re-purchase from the vendee but a right 
of substitution. This appeal, in my Opinion, 
has no force whatever and should be dismissed 
with costs. 

Lindsay, 0. A. J. C.—-I agree. 

By THe Coort.—In this appeal an objection’ 
was taken on behalf of the respondents 
similar to that taken in Appeals Nos, 12 
and 56 of 1910 but their counsel now says 
that he does not press it. It is, therefore, 
disallowed with costs. 

: Appeal dismissed. 


O 


OUDH JUDICIAL COMMISSIONER'S 
COURT, 
- Ssconp Civit Avpuan No. 379 or 1909, 
November 22, 1910. 

Present: —Mcr. Evans, A. J.C. 
Musammat Bibi AZIZ-UL-NISSA=-, 
PLAINTIFF—APPELLANT 
Versus 
Musammat RASUL BANDI AND ANOTHER— 


DEFENDANTS——RESPONDENTS. 

Jurisdiction of Civil Couwrt—Proprietary title—= 
Decision by the Revenue Court —United Provinses Land 
Revenue Act (III of 1901), s. 233 cl. (E). 

Where in a partition proceeding, a question 
of proprietary title was raised and decided 
against the appellant, the Civil Courts have no juris. 
diction to entertain a suit regarding the same 
question. 
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Muhammad Sadik v, Laute Ram, 28 A. 291; A. W. 
N. (1901) 86, referred to. 

Appeal against the order of the District 
Judge, Rai Bareli, dated 1st July 1909, uphold- 
ing the order of the Munsif, Rai Bareli, dated 
24th April 1909. 

Babu Basudeo Lal, for the Appellant. 

Mr. Humayun Mirza for Mirza Samiullah 
Beg, for the Respondents. 

Judgment.—tThis is an appeal against 
an order of the District Judge of Rai Bareli, 
upholding a decision of the Munsif of Rai 
Bareli. 

One Abdul Hakim was the owner of a 
mahal in the village of Rukupur and after 
his death, it was divided amongst three 
co-sharers, the present appellant four annas, 
and Mohanimad Said Khan eight annas. 
The share of Muhammad Said Khan was 
sold by auction and purchased by the 
predecessor of the respondents. On their 
application, a partition of the village was 
made and it is stated in paragraph 9 of the 
plaint that the appellant put in an applica- 
tion to the Officer making the partition to 
the effect that certain groves were exclusively 

‘owned and possessed by the appellant 
Muhammad Yusuf Khan, who was plaintiff 
in a similar case, and that these groves 
should, therefore, be excluded from the 
general partition. On the 9th August 1907, 
this application was rejected by the partition 
Officer and the appeals to the Deputy Com- 
“missioner and the Commissioner were 
‘unsuccessful, This sait was, therefore, 
instituted for a declaration that the respord- 
ents had no share in these groves, 

The Court below dismissed the claim 
holding that the decision of the partition 
Officer was final. In second appeal it is 
conceded that the application made by the 
appellant: was an application involving a 
question of proprietary title but it is con- 
tended that the proceedings of the Revenue 
Cotrt were not in accordance with the Code 
of Civil Procedure and, therefore, the decision 
was not final and the question of title can be 
re-opened before a Civil Court. 


In my opinion this contention has no force, 

Tf a question of title was, as a matter of fact, 
raised it was decided, rightly or wrongly 
and an appeal lay to the District Judge. No 
appeal was preferred to the Judge and there 

- remains a final decision on a question of title 
against the appellant. No authority has 
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been cited for the contention that an omission 
to conform strictly with the Code of Civil 
Procedure would render such “2 decision of a 
Revenue Officer under-section 111, Act III of 
1901, invalid and of no legal value. I hold 
that this is a case in which a question of 
proprietary title hasbeen raised and finally 
decided -against the appellant. In' Muhammad 
Sadik v. Laute Ram (1), the jurisdiction of 
Civil Courts was considered in a case of this 
kind. In that case the plaintiff wished to 
raise a question of title which he did not 
raise before the Revenue Court and “it was 
held that a subsequent suit raising such a 
question of title was barred by Section 241 
(f), Act XIX of 1873. wes 

This section corresponds tö section 233 (k), 
Act ILE of 1901. It is expressly provided 
that the jurisdiction of the-Civil Courts 
with reference to any question relating to the 
partition of mahals is barred except as 
provided in sections 111 and 112 of the Act. 
What the appellant now asks the Court to do 
is io alter the partition after it has been 
finally disposed of by the Revenue Courts. 
This is beyond the jurisdiction of a Civil 
Court. The appeal fails and. is dismissed 
with costs. = 


Appeal dismisse i. 
(1) 23 A. 291; A. W. N. (1901) 86. 





OUDH JUDICIAL COMMISSIONER'S 
` COURT, l 
Secoxp Crvin ArreaL No. 221 of 1910, 
November 24, 1910. 
Present: —Mr, Chamier, J. O., and 
Mr. Lindsay, O. A. J. Q. 
MANOHAR LAL AND anotarr—Deraypanrs 
APPELLANTS 
versus 

GOBARDHAN PRASAD—P atntirr— 
RESPONDENT. 

Compensation for improper injunction—Malice— 
Civil Procedure Code (Act V of 1908), ss. 94, 95. 

In a suit for compensation for loss resulting from 
an injunction wrongfully obtained, the plaintiff need 
not prove malice. If the injunction is applied for and. 
obtained without reasonable or probable cause, the, 
person who has been wronged by the issue of such 
injunction is entitled inlaw to claim damages, Where _ 
the goods of a shop have been seized by an Officer of 
the Court, it is his business to see that the rent of the 
shop is paid and a proper watch kept, or to remove 
the stock-in-trade to another place. 


e Appeal against the order of the District 
Judge, Lucknow, dated. 28th February 1910, 
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confirming the order of the Additional 
Munsif, Lucknow, dated 28th May 1909. 

Pandit Gokaran Nath Misra, for the Appel- 
lants. 

Mr. Farzand Ali, for the Respondent. 

Judgment, —This appeal arises out of 
a suit by the respondent for compensation for 
injury caused by an injunction urder section 
492 of the Code of Civil Procedure, 1882, 
wrongfully obtained by the appellants. 

The facts are as follows:—One Raj Kumar 

died in 1885, leaving movable and immov- 
able property including the stock-in-trade 
of acloth business carried on in a shop 
in Nazirabad. The appellants, who are 
brothers of Raj Kumar, sued his widow 
Musammat Kaunsilla for possession of the 
property, but their suit was dismissed and 
the widow remained in possession till her 
death in 1906. It appears that Raj Kumar's 
cloth shop was managed for the widow by her 
brother, the present respondent, till 1897, 
-when it was closed. In 1898, the respondent 
started another cloth business in Aminabad 
and was carrying it on when the widow died. 
In proceedings held on the widow’s death 
under Act XIX of 1841, the District Judge 
directed the Nazir of his Court to take an 
inventory of the conteuts of the shop, and 
ordered him to retain possession of the shop 
and its contents until the respondent gave 
security. The appellants then brought a 
suit for the property and obtained an order 
under section 492 of the Code of Civil Pro- 
cedure, 1882, that the shop and its contents 
should remain in possession of the Nazir 
pending the disposal of the suit. On the 
dismissal of that suit the property was made 
over to the respondent, who then brought 
the present suit for Rs, 1,000 damages. 
- There can be no question that the injunc- 
tion caused loss tothe respondent for it stop- 
ped bis business altogether for 16 months. 
The Courts below have awarded Rs. 897 as 
compensation to the respondent. They have 
allowed him Rs. 577 on account of loss of 
the profits which he would have made during 
the 16 months; Rs. 160 on account of the rent 
of the shop which was paid by the respond- 
ent; Rs. 128 on account of the pay of his 
munim and Rs. 32 on account of the pay of 
a choukiday engaged by tho respondent to 
look after the shop. 

The appellants pleaded that they were not ® 
responsible for any loss resulting from the 
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order of the Court. On this point the Munsif 
held that the appellants were liable for the 
natural consequences of their act in procur- 
ing the order under section 492 of the 
Code. On appeal the District Judge held 
that that section “should be applied to the 
suit for the purpose of weighing its merits,” 
and that the question for decision was whe- 
ther the appellants had applied for the order 
under section 492 on insufficient grounds. 
This question he answered in the affirmative 
for certain reasons, but he did not state what 
in his opinion were in law “insufficient 
grounds” for applying for an injanction. 

The grounds on which a suit may be 
maintained for compensation for Joss result- 
ing from proceedings taken and processes 
issued by Courts have been the subject of 
innumerable decisions. It has been observed 
that a person, against whom proceedings are 
initiated without reasonable and probable 
cause, is prima facie wronged and that it might 
well have been held that an action always 
lay for thus putting the law in motion; but it 
has long since been settled that the bringing 
of an ordinary civil suit does rot furnish 
ground for a suit for damages by the defend- 
ant although the suit may have been instituted 
maliciously and without reasonable and 
probable cause. In theoryat all events an 
ordinary civil suit does not necessarily 
involve.damage to the defendant for this 
reason that the only costs which the law re- 
cogniz2s and for which it will give compensa- 
tion are the costs incurred in the suit itself 
and for those the successful defendant will 
be compensated so far as the law chooses to 
compensate him. Ifthe defendant deserves 
to get costs, he will get them in the suit; if he 
does not deserve them, he ought not to get 
them by means of a subsequent suit. [See 
the judgment of Lord Bowen (then Lord 
Justice) in the Quartz Hill Gold Mining Co, 
v. Eyre (15) 

Bat some legal proceedings and some 
incidental proceedings in a civil suit 
necessarily involve damage to the reputation 
or person or property of the defendant, In 
the case of some proceedings, a snit may be 
maintained by the defendant without proof of 
either malice or want of reasonable and prob- 
able cause, for example, it has been held both 
in England and in India thata person whose 


(1) L. R. 11 Q. B. D. 674; 52 L. J. Q. B. 488; 49 L., 
T, 249; 31 W. R. 668. 
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property is wrongfully seized in execution of 
a decree passed against another person may 
maintain a suit for damages against the 
decree-holder, provided that he pointed out 
either in his application or at the scene of 
the attachment the property which was 
attached, and it has been held that in such 
a case the decree-holder is liable even though 
he acted without malice. It has been held 
repeatedly that a decree-holder should as- 
certain that the property belongs to his judg- 
ment-debtor before he asks the Court or its 
officer to attach it, and that if he does not 
do so he acts as his peril; see Jfusammat 
Subjan Bibi v. Sheikh Sariatulla (2); Syed 
Ruznudden Hossein v, Musammat Fuzalun(3); 
Kanat Prasad Bose v. Bira Chand Manu 
(4); Mr. J. J. Doyle, Manager on behalf of the 
Bengal Indigo Company v. Dwarka Nath Ohat- 
terjee (5); Dollar Chand Sahoov. Ram Sahay 
Bhuggat (6); Mudhun Mohan Dass v. Gokul 

_ Dass (7); Kalu bin Visa Ji v. Damodhar 
Govind (8); Vana Jaggaunathji v. Hata Dipaji 
ae and “Kishori Mohan Roy v. Harsukh Dass 
10). 

Those cases are clearly distinguishable 
from acase like the one now before us. In 
such cases as those the damage is the direct 
result of the wrongful act of the decree- 
holder whereas there is, in a case like the 
one before us, interposed between the act of 
the person applying for the injunction and 
the damage which results from the order, the 
judicial decision of the Court arrived at after 
hearing both parties. 

. Then there are other proceedings which 
necessarily involve damage to the defendant 
in regard to which itis clear that want of 
reasonable and probable cause is necessary to 
supporta suit for compensation, but there 
is some conflict of opinion whether malice 
also must be proved. In some of the older 
cases on torts, the words “malice” and 
“maliciously” are used as if malice was 
ordinarily of the essence of the cause of ac- 
tion in asuit founded on a tort but itis now 
recognized that the harm done without 


reasonable and probable cause cannot be made 
(2) 3 B. L. R. 418; 12 W. R. 329. 
(3) 3 W. R 120. 
(4) 5 B. L. R. 71; 14 W. R, 120. 
(5) 8 W. R. 88. 
(6) 24 W. R. 139. 


(7) 10 M. L A. 563; 5 W. R. 91. 
8) 9 B, H.C. R. 92 
(9) 11 B. H. C. R. 46 (10) 17 C. 436, 
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more wrongful by the addition of bad faith or 
personal ill-will and that save in exceptional 
cases, malice in the sense of improper motive 
is irrelevant in the law of torts [See Allen v. 
Flood (11) and Pollock on Torts p. 24]. 
Mr, Melville Bigelow in his work on the 
Law of Torts, after discussing the law 
regarding malicious prosecution, says that 
there is a group of kindred wrongs which 
deserves to be distinguished and explained 
í. e, wrongs of malicious arrest, malicious 
attachment or execution, malicious search 
and malicious abuse of process and so forth 
He expresses the opinion that in an action for 
damages for so called malicious arrest, it is 
enough that the arrest was without probable ` 
cause and that damage resulted, malice being 
only a fiction and not a distinct entity requir- 
ing proof. Similarly, with regard to an 
action for damages for so called malicious 
attachment or execution, he holds’ that 
malice is not a necessary part of the cause of 
action and that what must ba proved is want 
of reasonable and probable cause; and with 
regard to actions for damages for abuse of 
process, he says that malice as a distinct 
entity probably plays no part in the case, 
that perversion or abuse of the process gives 
the name “malicious” to the case, and the 
malice is fictitious or may be. Other authori- 
ties seem to think that malice must be 
proved in such cases [see the judgment of 
Lord Halsbury in Allen v. Flood (11) cited 
above and Salmond on Torts passim]. The 
Indian Law (see sections 94 and 95 of the 
Code of Civil Procedure, 1905) treats arrest 
and attachment before judgment as being 
on the same footing as an injunction. If the 
view, which we take of this case, is correct, it is 
probably not necessary to prove malice in 
suits arising out ofarrest orattachment before 
judgment. 

There are other legal proceedings in regard 
to which itis clear that a suit for compensa- 
tion will not lie unless both malice and want 
of reasonable and probable cause are estab- 
lished. Examples of this class are malicious 
criminal prosecutionsand malicious bankruptcy 
proceedings. The reason why the law 
requires proof of malice in such cases hag 
been explained to be that if suit for com- 
pensation were permitted without proof of 


malice, people might be too much deterred 
(1) (1898) L. R. A. C.1; 67 L. J. Q. B. 119; 77 L, 
@T, 717; 46 W. R. 258; 62 J, P. 595. 
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from enforcing the law and this would be 
disadvantageous to the public [see the judg- 
ment of Lord Herschell in Allen v. Flood 
(11) cited above]. Mr. Melville Bigelow 
in the Sth American Edition of his work on 
Torts ab page 28 says :—“ A man can have no 
legal right in the sense of full legal right to 
prosecute another without cause: but a man 
is permitted to do so, which is all there is 
of it. The person so prosecuting is merely 
exempt from liability that men may not be 
discouraged frum resorting to the Courts 
to settle their disputes.......... It is 
lawful, in the sense that it is permitted, to 
prosecute without cause; the permission is 
on the footing that prosecution shall be in 
good faith, proof of malice in fact (e. g., the 
existence of an evil motive) shows that the 
prosecution was not so begun.” 

That is to say, in certain cases the law 
accords a privilege upon the condition, 
express or implied, that it shall not be abused. 
So long as legal process is honestly used for 
its preper purpose, mere negligence or want 
of sound judgment in the use of it for some 
other than its legally appointed and appro- 
priate purpose (is not actionable). 


The question is in which category the pre- 
sent case falls. English cases with reference 
to loss caused by injunctions afford little assist- 
. ance because, for more than fifty years past, 
ib has been the practice of the Chancery 
Courts to refuse to issue interlocutory in- 
junctions at the instance of a party (the 
Crown excepted), saveon an undertaking as 
to damages being given, and in pursuance 
of that undertaking the applicant is held 
liable for injury resulting from the order 
whatever may have been the motives of the 
applicant or the circumstances attending 
the application; See Smith v. Day (12) and 
Griffith v. Blake (13). The few Indian cases 
that have been reported shew some conflict 
of judicial opinion. The earliest that I have 
been able to find is that of Edward Wilson 
v. Kanhya Sahoo (14),in which Kemp and 
Glovar, JJ., said: “It is urged that section 96 
of the Code of Civil Procedure provides a 
remedy for cases like the present and that 
in any case it must be shown by the 
party suing that the defendant who applied 

(12) D. R. 21 Ch. D. 421; 43 D. T. 54; 81 W. R. 197. 

(18) 27 Ch. D. 474; 58 L. J. Ch. 965; 51 L. T. 274; 
22 W. R. 833. 

(14) 11 W. R. 143, 
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for and obtained the injunction did so with- 
out any reasonable or probable cause. Ib 
appears to us quite clear that the action did 
lie. The section of Act VIII above quoted 
allows by implication the power of bringing 
a suit for damages, where it recites that no 
one who has already obtained an award of com- 
pensation under the section shall be entitled 
to sue separately for damages, thus clearly 
leaving that remedy to those who do not 
wish to take advantage of the remedy given 
them by the Act.” They do not appear to 
have drawn any distinclion between the 
grounds on which a Court could award com- 
pensation under section 96 of Code of Civil 
Procedure, 1859 (section 497 of the Code 
of 1882 and section 95 of the present Code) 
for ivjury resulting from an injunction 
and the grounds on which a separate snit 
for damages can be maintained. But in 
Goutiere v. Robert (15), Turner, ©. J., and 
Spankie, J., expressed the opinion that com- 
pensation could be awarded under section 
95 of the Code of 1859 on the ground of 
injury resulting from the careless or mis- 
taken action of a plaintiff in suing out 
mesne process, whereas damages could not 
be awarded in a separate suit except on proof 
of malice and want of reasonable and prob- 
able cause. They said that they believed 
that in the Courts in England proof of 
malice had been considered essential to sup- 
port a suit for damages for suing ont mesne 
process, but they referred to no authorities 
on the subject. 

Apart from authority, it would seem that 
to institute a suit without reasonable or prob- 
able cause and to apply for and obtain in 
that suit an injunction whereby a man’s 
shop is stopped or other loss caused to 
him is wrongful and should give rise toa 
cause of action. This seems to have been 
the view of the Indian Legislature when 
enacting the Codesof Civil Procedure of 1859,, 
1882 and 1908. All three Codes provide 
that compensation may be awarded for loss 
resulting from an injunction where the iun- 
junction was applied for on insufficient 
grounds or if the suit is dismissed where there 
was no reasonable or probable cause for in- 
stituting the suit, the reason for allowing com- 
pensation in the latter case being, apparently, 
that if the suit was instituted without reason- 


gble or probable cause, there can have been no 
(15) 2 N, W. P. H. 0. 353, 
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justification for applying for the injunction. 
Ib seems clear that in India at all events the 
law accords no privilege to a litigant in virtue 
of which he may apply for aninjunction sub- 
ject only to the condition that it is applied 
for honestly and for a proper purpose. If as 
is clear, the Code of Civil Procedure lays 
down that a wrong may have been committed 
for which compensation may be granted in 
special proceeding when an injunction is 
applied for and obtained without reasonable 
or probable cause, ib is difficult to see why 
the ‘person who has been wronged should be 
required to prove anything more if he elects 
to proceed by way of regular suit, Such a 
view seems to be negatived by the provision 
that compensation awarded in the special 
proceeding bars asuit for compensation. We 
are, therefore, of opinion that in a suit for 
compensation for loss resulting from an in- 
junction wrongfully obtained the plaintiff 
need not prove malice. . 

On the evidence we have no doubt that 
the appellants brought their suit against the 
respondent so far as the shop in question 
was concerned without reasonable or probable 
cause. The business carried on by Raj 
Kumar and after his death by Musammat 
Kaunsila in Nazirabad came to an end in 
1897. The respondent started a new busi- 
ness in Aminabad in 1898 with funds obtain- 
ed by means of a mortgage on his property 
and on his own credit. One of the appel- 
lants gave evidence but he made no attempt 
to refute the statements of the respondent 
regarding the shop inAminabad. We think, 
however, that the Courts below were wrong 
in allowing the respondent to pay off his 
munim and chowkidar and the rent of the 
shop during the time that the injunction was 
in force. The shop was in possession of the 
Officer of the Court and il was his business 
to see that the rent was paid and a proper 
watch kept or to have removed the stock- 
in-trade to another place. Nor can the 
appellants be held responsible for the pay 
of the munim who had no work todo while. 
the shop was in the hands of the Officer of the 
Court. 

We allow the appeal, set aside the decrees 
of the Courts below and in lieu thereof give 
the respondent a decree for Rs. 577 with 
costs on that amount in all three -Courts. 
We make no order as to the costs of the ap-¢ 
pellants because they have failed on the 
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main question and no extra costs seem to 

have been incurred by reason of the claim 

being for a larger sum than has been allowed. ` 
Appeal allowed, ` 





CALCUTTA HIGH COURT. 
Criminar Revision No. 1256 of 1910, 

December 8, 1910. . 
Present:—Mr. Justice Holmwood and 

Mr. Justice Sharf-ud-Din. 
BAJRANGI GOPE ano OTHERS— 
PETITIONERS 
versus 

EMPEROR—Opposire PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 94, 93, 
165 —Search by Police Officer—Search for stolen property ` 
without warrant, ty legal. 

Section 165 of the Criminal Procedure Code does 
not authorize a general search for stolen property, 
It speaks of a specific document or thing which may 
be the subject of summons or order under section 94, 
which does not refer to stolen articles or to any in- 
criminating document or thing in the possession of an 
accused person. 

Ishwar Chundra Ghoshal v. Emperor, 12C. W, 
N. 1016; 80. L, J. 320; 8 Cr. L. J. 224, relied on. 

Section 165, therefore, does not authorize a search 
for stolen property in the house of an absconding 
offender. Andif there is no search warrant under 
section 98, the ssarch is nota legal search and the 
occupiers of the house had a right of private defence 
in resisting it. ; 

Rule against the order of the Sub-Divi- 
sional Magistrate of Hajipur, dated August 3, 
1910, convicting the petitioners under. sec-. 
tions 147, 353, 323, Indian Penal Code, and 
sentencing them to various terms of imprison- 
ment as also binding them down under 
section 106, Criminal Prosedure Code, for two 
years, which order was on appeal modified 
by the Sessions Judge of Mozaffarpur, dated 
August 25, 1910, by reducing the sentence 
in each case and under each section. 

Maulvi Muhammad Enayet Karim, for the 
Petitioners. 

Mr. Orr, Deputy Legal Remembrancer, for 
the Crown. 


Judgment.—tThis was a rule calling 
on the District Magistrate of Mozaffarpur to 
show cause why the conviction of, and sen- 
tences passed on, the petitioners should not be 
set aside on the ground that the common 
object charged failed and . that the search for 
stolen property without a warrant was nota 
legal search and, therefore, the petitioner had 
a right of private defence. -We have heard 
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the learned Daputy Legal Remembrancer 
showing cause against the Rule, and we are 
clearly of opinion that section 165 of the 
Criminal Procedure Code does not authorize 
a general search for stolen property. Ib 
speaks of a specifice document: or thing which 
may bethe subject of sammona or order 
under section 94, and it is clear that section 
94 does not refer to stolen articles or to any 
incriminating document or thing in the 
possession of an accused person. The latter 
proposition has been laid downin the case 
of Ishwar Chandra Ghoshal vw. The Emperor 
(1). In this case, however, it is sufficient to 
hold that section 165 did not authorize a 
search for stolen property in the house of 
the absconding offender; and remarkable as 
it may appear, there is no other section, ad- 
mittedly, which would cover such a search. 
There was no such warrant under section 98 
in this case. The search was, therefore, not a 
legal search and two, ab any irate, of the 
. petitioners who were the part owners and 
occupiers of the house had a right of private 
defence. 

The common object of the riot, therefore, 
failed, and the conviction under section 147 
was also bad. But we see no reascn to 
disturb the conviction under section 323. 
There was no justification for calling in the 
neighbours to beat the Police after they had 
gone out of the hut, and we uphold that 
part of the conviction. But as the sentence 
passed under section 323 was only of three 
months’ rigorous imprisonment, and we under- 
stand thatthe petitioners have already been 
four months in jail, the result of our order 
would be that they would be discharged from 
custody unless they are liable to be detained 
in any other matter. The order under sec. 
tion'106, Criminai Procedure Code, will be 
maintained. 

This order only affects Bajrangi Gope, 
Nithu Gope, Sheolochun Gope, Mahadeo Gope 
and Raghunandu Gope. The other petition- 
ers having been acquitted on the only charges 

- against them, the orders on them under sec- 
tion 106 will, of course, go with the convic- 
tion. i 


Rule made partly absolute. 
(1) 12 ©. W. N. 1016; 8 C.L.J. 320; 8 Cr. L. J. 224. 
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CALCUTTA HIGH COURT. 
- Carutvat Revrsron No. 1355 ov 1910. 
December 15, 1910. 
Present: —Mr. Justice Holmwood and 
Mr. Justice Sharf-ud-Din. 
AMANAT SARDAR —Peritroner 
versus 


NAGENDRA BISWAS —Oprostre Party. 

Criminal Procedure Code (Act V of 1898), s. 421— 
Appeal—Summary dismissal —Hearing in support of 
appeal, whether includes right of reply—Practice. 

Sectién 421 of the Criminal Procedure Code lays 
down that the appellant in a criminal appeal or his 
pleader should have a reasonable opportunity of 
being heard in support of the appeal. This must be 
taken to include the possible right of reply if necos- 
sary. 

Promoda Bhusan Roy v. The Emperor, Or. Rev. 
No. 874 of 1906 (unreported), relied upon. 


Rule against the order of the Sessions 
Judge of Jessore on appzal, dated July 26, 
1910, affirming the conviction of the petitioner 
under section 497, Indian Penal Code, and 
sentenze of rigorous imprisonment for two 
years passed by the Deputy Magistrate of 
Narail, on June 10, 1910. i 

Babu Manmotho Nath Mukherjee, for the 
Petitioner. 

Mr. Orr, for the Crown. 

Judgment. —We are of opinion that 
this appeal should be re-heard on the three 
grounds on which- bhe rule was issued. The 
law under section 421 of the Criminal Proce- 
dure Code does not appear to be very precise; 
but it does lay down that the appellant or 
his pleader should Have a reasonable op- 
portunity of being heard in support of the 
appeal. Now, this must be taken to include 
the possible right of reply if necessary, for it 
is obvious that if the Crownin its reply 
raises any points or displaces in the opinion 
of the learned Judge the points which were 
raised in the opening, the appellant or his 
pleader will have no reasonable opportunity 
of supporting their case unless they me 
allowed to reply, and that this is so has been? 
laid down by a Bench of this Qourt in the 
case of Promoda Bhusan Roy v. The Emperor 
(1). 

As regards the other two points, the finding 
of the. learned Judge is vague as to the 
question whether Soshi and Afsar are or are 
not accomplices. A mere statement at the 
end of his judgment that some of the wib- 
nesses may be suspected of being accomplices 


1) Cr. Rev. No. 874 of 1906 (unreported), 
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is not sufficient, for it being affirmed by the 
defence that two important witnesses were, 
as a matter of fact, accomplices, he was bound 
to find either that they were or were not 
accomplices, and to have weighed their evi- 
dence accordingly. 

As regards the third point, the entry Ex- 
hibit No. 4 bas been explained in a ‘certain 
way by the Magistrate who tried the case 
but that explanation is disputed by the de- 
fence and the learned Judge’s judgment does 
not deal with the question. Therefore, it 
appears necessary for us to direct a re-hear- 
ing of the appeal and we accordingly do so. 

We leave the question as to the propriety 
of admitting the petitioner to bail to the 
learned Sessions Judge. 

: Retrial ordered. 


CALCUTTA HIGH COURT. 
Second Orvis Aprean No. 205 cr 199. 
January 6, 1£11. 
Present:—Myr. Justice Caspersz 
and Mr. Justice Chatterjee. 
Munshi MAHOMED ALL MIA—Derenpast 
No. I— APPFLLANT 
versus 
rimati KIBERIA KHATUN—PLANTIFE 
— RESPONDENT, . 
; ` Oivit Procedure Code (Act XIV of 1882), s. 308—Sale 
am ewecution—Defarlt in making deposit by purchaser. 
Whether irregularity or illegality. 
- A sale is no sale unless the price has been paid. 
The fact that ona sale of immovable property in 
execution, the deposit under section 306 of tho Civil 
Piocedure Codo, 1882, was not paid immediately, but 
was paid afterwar ds, may amount to.only an irregu- 
larity in conducting the sale, which can be enquire red 


: into only upon an application under sections 311 and 


244, But where the deposit was never paid at all, 
the sale was no sale under the Code, because the 
Court has no power to sell a property to a person who 
does nob pay for it. 
Ahmad Bakhsh v. Lalta, 28 A. 288; A. W. N. (1905) 
2263 and Bhim Singh v. Sarwan Singh, 16 C. 33%, dis- 
tinguished. 


Intizam Ali Khan v. Narain Singh, 5 A. 816 and 
‘Amir Begam v. Bank „of Upper India, €O ve 273; A. 
W. N. (1908) 107; 5 A. L. J. 386, relied upon. 

Appealfrom the decree of the Sub. Judge 
of Noakhali, dated November 7, 1908, confirm- 
ing thatof the Additional Munsif of Lakhipur, 
dated January £0, 1908. os 

Moulvi Syed Shamsul Huda, and Babu 
Shashadhar Roy, for the Appellant. 

Babu Remcsh Chandra Sen, for the Re- 
spondent. 
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Judgment.—The parties tothis appeal - 
may be described as Mahomed Ali Meah de- 
fendant-appellant and Kiberia Khatun the 
plaintiff-respondent. The suit was for estab- 
lishment of plaintiff’s taluka right on setting 
aside the sale held in execution of the decree 
in contribution Suit No. 31 of 1908, the de- 
fendant being ihe purchaser of the property 
in suit. The plaintiff is a subsequent pur- 
chaser of the same property. In another 
litigation (Suit No. 485 of 1906,) between the 
same parties, a solenama or compromise was 
filed on the 15th December 1406, wherein 
the ownership by purchase of the defendant 
was admitted by the plaintiff’s predecessor, 
Kala Meah. 

Both the lowcr Courts have given the 
plaintiff a decree declaring his title. In the 
turn that tbis case has taken, we are now 
concerned with one property only, namely 
property No. 29. 

On behalf of the defendant, it has Wade con- 
tended, first, that the lower appellate Court 
has misinterpreted the solenama, and, secondly, 
that the sale at which the defendant purchas- 
ed rot having been set aside, the plaintift’s 
present suit cannot be proceeded. 


The admission in the solenama is that the 
defendant by purchase at an auction sale is 
the owner of the shikmi taluk...... The plain- 
tiff or the substituted plaintiff or any other 
defendant never had any title to, or posses- 
This is not conclusive. No ad- 
mission was made as to tho legality of the 
sale or its final effect.” Be that as it may, 
the solenama was not,(as the Munsif finds) 
acted upon by the parties, and the defendant 
in his written statement does not even now 
rely upon the terms of the sulenama, The 
first contention,.therefore, fails. 


The second argument assumes that the sale 
was not a void sale. It appears that the 
defendant omitted to deposit the balance of 
the purchase money in Court. A small 
sum (one anra) was due from defendant No. 2, 
ihe owner of property No. 29 (which was 


. sold for Rs. 2) butthe balance was not put in 


owing to a mistake on the part of the execu- 
tion mohurir. This was contrary to the ex- 
press direction of section 306 of -the Code 
of Civil Procedure, 1882. Apart from the 
cases, to which we shall refer, it seems 
obvious that asale is no sale unless the price 
has been paid. 
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. There appears to: be some conflict of authd- 
rity upon the question whether non-compli- 
ance with the provisions of section 306 of 
the Civil Procedure Code, is a mere irregu- 
larity or vitiates the sale altogther. Inthe 
eases of Intizam Ali Khan v. Narain Singh 
(1) and Amir Begam v. The Bank of Upper 
India Limited (2), the sale was held to ba 
no sale at all, but in Ahmed Buksh v. Dalia 
(3), non-compliance with the provisions of 
_ section 306, Civil Procedure Code, was treated 
as a mere irregularity and Intizam Alis case 
(1) was declared to be no longer law. . 
ky In Bhim Singh v. Sarwan Singh (4), it 
was held that non-compliance with the pro- 
visions of section 305 constitutes such an 
irregularity in conducting the sale as must 
be inquired into upon an application under 
section 311, and that a separate suit on such 
a ground will not lie. 

In. the present case, the sale at which the 
defendant purchased took place in 1902, and 
if non-compliance with the provisions of sec- 

. tion 306 is a mere irregularity which is to 
be enquired into under sections 311 and 244, 
then the defendant acquired a good title when 
the judgment-debtor did not attack the sale 
on that ground and the sale was confirmed 
and the -defendant obtained the certificate of 
sale, Plaintiff's vendor purchased the pro- 
“perty in 1904, If non-compliance with the 


‘provisions of section 306 does not vitiate. the, 


sale, then the judgment-debtor had no sub- 


sisting right which could pass to plaintiff’s” 


vendor. He could acquire a right only if 
the previous sale was void. 

There is one ground, however, on which 
the cases of Ahmad Bakhsh v. Laléa (3) and 
Bhim Singh v. Sarwan Singh (4), can be dis- 
tinguished. In both the cases, the money 


was paid though there was delay in payment. 


and it was not paid immediately. The fact 
that the money was not paid immediately, but 
was paid afterwards, may amount to only an 
irregularity in conducting the sale which can 
be enquired into only upon an application 
under sections 311 and 244. But, in the 
present case, it has been found that the 
money was never paid atall. A Court can. 
have no power ‘to sell a property to a person 


who does not pay for the property and a sale. 


(1) 5 A. 316. 

(2) 30 A. 273; A. W. N. (1903) 107; 5 A. L. J. 386, 
(3) 28 A. 238; A. W. N. (1905) 263. 

(4) 16 0. 88, 
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so held may bs treated as no sale at all under 
the Code. 

We may add that the pointis a new one 
in this Court, and ib is possible that facts, 
which are not before us, might give a very 
different aspect to the defendant’s contention 
if he had raised it at an earlier stage of the 
litigation. : 

This appeal fails aud is dismissed with 
costs, 

Appeal dismissed. 


CALCUTTA HIGH. COURT. 
Seconp Crvi Appean No. 222C ov 1908, 
December 20, 1910. 
Present:—Mr. Justice Caspersz and 
Mr. Justice Chatterjee. 

BROJO NATH SAHA AND orners — 
PLAINTIFES-—ÅPPELLANTS 
versus 
DINESH CHANDRA NEOGI AND OTHERS — 
DEFENDANIS— RESPONDENTS. 

Sale of land by Hindu widow—Condition that 
vendee should pay amount of revenue to vendor 
for payment to Government—Non-registration of 
vendee’s name—Partition under Partition Act (B. 0. V 
of 1897)—Right of vendee to lands allotted to vendor. 

Defendant No. 4, a Hindu widow, sold certain 
specified khamar lands to: plaintiff, but there was 
a condition to the effect that the vendec should pay. 
the amount of revenue to the vendor for payment 
to Government. The result was that the plaintiff's 
name was not registered as a proprietor. There- 
after a partition was effected under the Partition 
Act B. O. V of 1897. ‘The plaintiff could not secure” 
the kobala lands, nor any land equivalent to 
them. He sned to obtain those identical lands or 
the lands which had been allotted to his vendor: 

Held, that the plaintiff is entitled to follow the lands 
allotted to his vendor, the widow, in lien of the lands 
conveyed tohim; and that if the widow had absolute 
interest, the plaintiff will get such interest, and if not, 
the conveyance to the plaintiff would not operate 
after her death. 

Baij Nath Lull v. Ramoodeen Chowdhry, 1 I, A. 108; 
21 W. R. 233; Joy Sankari Gupta v. Bharat Chandra 
Bardhan, 26 CO. 434; 3 C. W. N. 209, relied upon. 

Appeal from the decree of the Sub-Judge 
of Zilla Dacea, dated the 9th November 1908, 
reversing the decree of the Munsif of Manik- 
gunge, dated the24th January 1908. 

Babus Dwarka Nath Chakravarti and 
Ramani Mohan Chatterjee, for the Appel- 
lants. 

Febus Basanta Kumar Bose, Harendra 
Narain: Mitter and Umesh Chandra Ghose, for 


the Respondents. 
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Judgment.—the plaintiffs and de- 
fendants Nos. 1 to 4 are co-sharers in a certain 
revenue paying estate. On the 23rd Chaitra 
1292, Annada Sundari Dasya, the mother of 
defendant No, 4, executed what is headed as 
a “kotala of outand out sale of land” in favour 
of the plaintiffs. These lands were khamar 
lands, and they were specified by the vendor 
who described herself as owner in possession 
with power and right to make gift or sale of a 
certain fractional share in the mahal within 
which the khamar lands were included. To- 
wards the end of the conveyance, thereis a 
stipulation that the vendees would pay an- 
nually 54 annas as rajashy2, Government 
revenue, of the land conveyed into the vendor’s 
sarkar; in other words, the vendees would 
pay a certain sum of mcney which the vendor 
would be bound to remit to the Collector as 
revenue payable in respect of the land so 
conveyed. The plaintiffs were not registered 
as proprietors of the lands in question. 
Thereafter, a partition was effected under 
the provisions of Act V of 1897 (B.C.), the 
proceedings ending in the year 1901. The 
plaintiffs did not secure their kobala lands in 
those partition proceedings, nor any land 
equivalent to their kobala lands. In fact, 
they were allotted to the share of defendants 
Nos. 1,2 and 3, The plaintiffs brought their 
present suit to obtaineither those identical 
lands or, in lieu of them, the lands which had 
been allotted to defendant No. 4. 

The first Court decreed the snit giving 
the plaintiffs the Jands which had been given 
to defendant No. 4, in lieu of the kobalı 
lands. Various questions of fact were decided 
by the Munsif but, on appeal to the Subordi- 
nate Judge, the case turned on a simple 
issue, whether the kobala was or was net an 
out and out sale, and, in the opinion 
of the Subordinate Judge, the conveyance 
being of that description, the plaintiffs’ suit 
failed. 

In second appeal, the substantial argument 
of the learned Vakil on behalfof the plaintiffs 
is that, on general principles, the defendant 
No. 4 cannot be allowed to retain a two-fold 
benefit, and that, in any case, the Munsif's 
decision is one which is in accordance with 
justice, equity and good conscience. 

We have read the kobala of the 23rd Chaitra 
1292, and, in our opinion, though itis an Sat 
and out conveyance, it is impossible to ignore 
the peculiar condition for the payment of 
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Government revenue by the vendees to the 
vendor. Asa result of that stipulation, the 
plaintiffs (vendees) were unable to represent 
themselves as proprietors of the land pur- 
chased. They were proprietors, but they 
were not registered proprietors. That being 
so, the butwara authorities could not take 
notice of the interest they claimed in the 
land conveyed (section 4 of Act V of 
1897 B.C). Our attention has been called 
to section 99 of the Act. Itruns thus:— If 
any proprietor of an estate held in common 
tenancy and brought under partition in ac- 
cordance with this Act was given his share 
or a portion thereof in putni or other tenure 
or on lease, or has created any other encum- 
brance thereon, such tenure, lease or encum- 
brance shall hold good as regards the lands 
finally allotted to the share of such proprietor 
and only as to such lands.” It will be ob- 
served that the kobala of the 23rd Chaitra 
1292, was not a conveyance of a share. 
It was in respect of certain specified lands. 
But, in some respects, the burden imposed 
upon the share of the vendor was an en- 
cumbrance. It is not necessary to discuss 
the cases which have been decided on some 
cognate questions under section 37 of Act 
X[of 1859. We may, however, mention 
the case of Thausr Das Roy Chowdhry v. 
Nubeen Kishen Ghose (1). In Joy Kankari 
Gupta v. Bharat Chandra Bardhan (2), an ap- 
plication was made in accordance with the 
equitable principles originally recognized, 
and given effect to by the Privy Council in 
the case of Buy’ Nath Lall v. Ramoodcen 
Ohowdhry (3). We may usefully quote a 
passage in the judgment of the Judicial 
Sommittee where their Lordships said :— 
‘Tt is clear that the mortgagor had power to 
pledge his own undivided share in these 
villages; but it is also clear that he could 
not by so doing affect the interest of the 
other sharers in them and that the persons 
who took the security tookit subject to the 
right of those sharers to enforce a partition 
and thereby to convert what was an undivid- 
ed share of the whole into a defined portion 
held in severalty.” 

But, as we have already said, this case is 
not one of an encumbrance strictly so call- 
ed; it is, rather, a case of an anomalous burden 

(1) 15 W. R. 552. 

(2) 26 C. 434; 3 0. W. N. 209, 

(3) 1 L A. 106; 21 W. R. 233, 
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imposed by the widow on her share in there must bea distinct finding by the lower 


that she allotted cartain khkamar lands to 
the plaintiffs and pledged herself to pay 
Government revenue on receipt of a sum 
from the plaintiffs. For the purposes of the 
partition proceedings, the widow represented 
her vendees, and, although it might be difficult 
to describe her position as being that of a 
trustee for the vendees, that would be the 
practical result of the attitude adopted by her 
in consequence of the conveyance. 


Under these circumstances, we are un- 
able to agree with the Subordinate Judge 
in altogether dismissing the plaintiff’s action. 
We must apply those general principles of 
equity that always govern cases which are 
not precisely covered by a particular section 
of a particular statute. 


There remain, however, questions which 
must be goneinto by the lower appellate 
Court. The first of these is whether the 
interest of the widow, Annada Sundari, was 
an absolute interest, as she described it. The 
plaintiff's suit was based on the existence of 
such an absolute interest. If she had any 
absolute interest, we think the plaintiffs are 
entitled to follow the lands allotted to de- 
fendant No. 4 in lieu of, and corresponding to, 
the lands conveyed under the kobala of the 
23rd Chaitra 1292. If, however, Annada 
Sundari held a mere Hindu widow's estate, 
the question would arise as to whether there 
was any legal necessity for raising Rs. 300, 
the purchase money mentioned in the con- 
veyance. The first Court observed that no 
issue had been raised as to legal necessity 
in this case, and that the defendants did not 
say, in their defence, that there was no 
legal necessity for creating the kobala. But, 
on referenca to the written statement of 
defendant No.4 (para. 9), we find that 
various pleas were raised going to the root 
of the matter, and it was said that any act 
done by Annada Sundari without any 
authority is not binding upon the de- 
fendant No. 4. Ib will be necessary to frame 
an issue as to this. Of course, if Annada 
Sundari was under no legal necessity 
to raise the money, her conveyance to the 
plaintiffs would not operate after the death of 
the Hind widow. 


The only other question remaining in the 
case is as to the tenancy of defendant 
No. 11, Ram Chandra Bose. As to this, also, 


appellate Court. 

With these observations, we allow this ap- 
peal and directthat the case be sent down to 
the lower appellate Court for a decision of the 
points indicated by us. 

If the evidence, as recorded, is not sufi- 
cient to enable the lower appellate Court to 
arrive at findings on the further points in- 
dicated, it will beat liberty to require both 
parties to adduce additional evidence. Such 
evidence may be taken by the lower appellate 
Court or by the first Court. 

Costs will abide the result. 

The defendants Nos. 1 to 3, respondents, 
are entitled to their costs of this appeal. 

Appeal allowed and 
case remanded, 


CALCUTTA HIGH COURT. 
Seconp Civit Appeat No. 1097 or 1999, 
December 20, 1910. 
Present:—Mr. Justice Caspersz and 
Mr. Justice Chatterjee. 
GHASIRAM MONDAL—P atntirF— 
APPELLANT 
CeVSUS 
ASIRBAD MAHTO—Derenpant— 


RESPONDENT. 

Limitation Act (XV of 1877), s. 26—Easement— 
Right to use of water—Continuous user, if necessary— 
Enjoyment without interruption whenever occasion re- 
quived—Uncertainty in mode of wser-—Different open- 
ings made in embankment - Permissive user—Payment 
for repair of bundh. 

In a suit for declaration that the defendant 
had no right to use the water of the plaintiff's 
tank for irrigating his lands, it was found that the 
water had always been used for irrigating the defend- 
ant’s lands for more than 20 years, whenever it was 
necessary: 

Held, that it is not necessary to prove an annual or 
continuous user in an easement of this character. The 
statute only requires enjoyment and not actual user, 
and it is sufficient if it is proved that the right has 
been substantially enjoyed for the requisite periode 
whenever occasion required. 

Budhu Mandal v. Maliat Mandal, 30 C. 1677, relied 
upon. 

Hotlins v. Verney, L. R. 13 Q. B. D. 304; 68 
L. J. Q. B. 480; 51 L. T. 753; 83 W. R. 5; 48 J. P. 580, 
dissented from. 

It was found that the openings made in the 
embankment were different in different years ac- 
cording to the height of the water but the channels 
through which the water was taken were not 
different : , . 

Held, that there was no such uncertainty in the 
Mode of user as to make it indefinite and that there 
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was nothing to prevent the defendant from acquiring 
a prescriptive right. 

The defendant being interested in the repair of 
the bundh, as he had the right of irrigation, had 
paid a sam of money 50 years ago for the repair of the 
bundhh : ù 

Held, that the arrangement entered into at that 
time to use the water of the tank did not make the 
user permissive. 

Appeal from the decree of the Sub-Judge of 
Manbhoom, dated March 18, 1909, reversing 
that of the Munsif of Purulia, dated July 24, 
1908. 

Babu Dwarka Nath Mitter, for the Appel- 
lant. 

. Babus Lalit Mohan Banerjee and Smritish 
Chandra Qhose, for the Respondent. 

Judgment.--This appeal arises out 
of a suit fora declaration that the defend- 
ant-appellant has no right to use the water 
of the plaintiff’s tank for irrigating his lands, 
and fora perpetual injunction restraining 
him from taking the water of the tank. 
Fhe Court of first instance found that the 
defendant had no right to use the water of 
the tank by prescription under section 26 of 
the Limitation Act, The learned Subordi- 
nate Judge has reversed that decision and held 
that the defendant had proved a prescriptive 
right to the use of the waterof the tank for 
irrigating his lands. 

The plaintiff has appealed to this Court, 
and the first point raised in appeal is that 
the finding of the lower appellate Court, that 
defendant. had proved a prescriptive right, 
is erroneous as it has not displaced the 
finding of the first Court that there was 
no continuous user of the water of the 
tank, The appellant contends thatit is neces- 
sary to prove user in each year. In the pre- 
sent case the learned Subordinate Judge 
has found that the water of the disputed 
tank has always been used for irrigating the 
defendant’s land and that there was user 
whenever it was necessary. He has further 
found that the defendant’s land was irrigated 
with the water ofthe tank for more than 
20 years. We think itis not necessary to 
prove an annual user in an easement of this 
character. The statute only requires en- 
joyment without interruption for 20 years 
and not actual user and we think that it 
is sufficient if itis proved that the right 
has been substantially enjoyed for the re- 
quisite period. ` 

In Goddard on Easements (5th Hdition 
page 204), it is stated; “There are some ease- 


INDIAN OASES. 


{1911 


ments of an intermittent character, that- is 
easements which are used only at times and 
not continuously such as rights of way, 
rights to take water or a right to pour 
water down a drain—and the question ‘has 
arisen whether they can be acquired under 
the 2nd section of the Prescription Act if 
the user only takes place at long intervals.” 
The learned author then discusses. the case 
of Hollins v. Verney (1) and points out. that 
it is difficult to reconcile the decision in that 
case with that in Glover v. Coleman (2) or 
with that of Carr v. Foster (5). The question 
has also been raised in our Courts. It was 
held by the learned Judges, (Rampini and 
Pargiter, JJ.,), in Budhu Mandal v. Mallat 
Mandal (4), that it was immaterial whether 
the exercise of the right was continnous 
provided it has been exercised over a period 
of 20 years during seasons of drought when 
it cculd be taken advantage of; and refer- 
ring to the case of Hollins v. Verney (1), they 
observed that it seemed to be of doubtful 
authority, and that, “in any case, it was de- 
cided under the English Prescription Acts 
and have no direct application to the present 
case. Hollins v. Verney (1) was also dis. 
tinguished in Kristo Das Chowdhry v. Joy 
Narain Panja (5). 

It has been further contended that there 
is no express ‘finding by the Subordinate 
Judge as regards the intervals at which the 
right was exercised, but the effect of the judg- 
ment asa whole is that the right has been 
exercised, whenever occasion required for 
more than 20 years. 

Then, as to the second point, namely, that 
the prescriptive right could not ba acquired 
as the water was not taken through any de- 
fined channel, we think that the judgment 
of the lower appellate Court means, not that 


.the channels through which the water was 


taken were different, but that the openings 
madein the embankment were different in 
different years according to the height 
of the water. There was no such un- 
certainty in the mode of user as: to 
make it indefinite. There is nothing to 
prevent the defendant from acquiring a pre- 
scriptive right. 

(1) L. R. 13 Q. B. D. 304; 53 L. J. Q. B. 480; 511 
T, 753; 33 W. R. 5; 48 J. P. 580. 

(2) L. R. 10 C. P. 108; 44L. J.C, P. 66; 31 L. T. 
634; 28 W. R. 168. t 

(3) 4 A. & E. 890. 


(4) 30 0. 1077. (5) 8 ©. W, N. 158, 
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- Lastly, it has been contended that, the de- 
fendant having paid Rs. 50, the user was per- 
missive and not as of right. But the defend- 
ant was interested in the repair of thé 
bundh,as he had the right of irrigation; 
and the money paid by him, about 50 years 
ago, for repair of the bundh, and the ‘ar- 
rangement entered into at that time to use 
the water of the tank, did not make the user 
permissive: 
_ Tor these reasons, we dismiss “this appeal 
with costs. > 


Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
First Crvi Arrear No. 82 or 1909. 
November 24, 1910. 
Present :—Mr. Chamier, J. C., and 
Mr. Evans,-A. J. O. 
DARYAI SINGH AND suOrHe [arenis 
~——APPELLANTS 
versus - 
NARPAT SINGH AND otHers— 


Pan he RESPONDENTS. 
Hindu Law—Marriages between persons of different 
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castes—Rights and privileges of ‘treir children- ~ 
Recognition of such marriages by the mambars of the 
family, effect of ~Offspring of a Kshatriyu with a Shudra 
woman, whether a Sudra or Ugrah, 


An offspring of a Kshatriya by a Shudra woman is 
hot a Shudra but an Ugrah. 


Though intermarriages between differert castes 
are prohibited and considered: invalid under Hindu 
Law, the prohibition does not apply to marriages 
between persons of hybrid castes or between a parson 
of a hybrid caste and a Brahmin, ora Kshatriya, or 
a Vaishya, or a Shudra and where such marriages are 
recognized by the family as valid marriages, the 
offspring born out of such marriages must be con- 
sidered legitimate and as such entitled to rights and 
privileges Sunder the Hindn Law. _ 


< Appeal against the order of Babu Ram 
Prasad, Additional Judge, Hardoi, dated 31st 
May 1909. 


Pandit Gokaran Nath 
Appellants., _ 


_ Hon'ble Rai Sri Ram, for the Respondents. 


Misra, for the 


Judgment. 


Chamier, J, C—The following genealogical 
tree exhibits the relationship between the 
parties to this case: — 


RONAN SINGH 


Kesri Singh 


Bhabhuti Singh 





1 
Lachman Singh. 


Gurdayal Singh 


Lachman Singh. 


Lochan Singh. 


ee Ne 
Girand Singh. 


YF 


Puran Singh 





Sree 
Mehrban Singh. Shibba Singh, 


Daryai Singh, defendant No. 1 


pa 





: | 
Makrand Singh, 
defendant No. 2 


|| 
Debi Singh, 
defendant No, 3 


Fateh Singh, > 
defendant No. 4. | 





| 
Narpat Singh, 
- plaintiff No. 1 


| 
Shahzada Singh, 
plaintiff No. 2 


Mashal Singh, 
plaintiff No. 3. 





s 


( | 
Nathu Singh. Sitla Singh, plaintiff No. 8, 





r g 
Kalian Singh, 
> | plaintiff No. 4, E 
ON E : 





| 
Sukha Singh, 
plaintiff No. 5 


~ 


Muneshar Bax Singh, 
plaintiff No. 6. 


a 





f , 
Kachan Singh, defendant No. 6. 


a = im 


| 
Gulab Singh, defendant No. 5. 


Surjan Singh, defendant No 7, 
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The plaintiffs-respondents claim possession 
by partition of what they allege tə be the 
joint property of the family consisting of 
Daryai Singh and his children and grand- 
children. The plaintiffs assign as their cause 
of action the execution by Daryai Singh of a 
document styled a Tamliknama transferring 
the bulk of the proporty to the fourth defend- 
ant, Fateh Singh. It is common ground 
that Kesri Singh, Lochan Singh and 
Puran Singh were sons of Rohan Singh 
by a Kaharin mistress, that the village 
Shuklapur, which is the principal item 
of the property in suib, was conferred by 
sanad upon Kesri Singh whose name is enter- 
ed in List VI prepared under section 8 of 
the Oudh Estates Act I of 1£69, and that sub- 
sequent to the sanad, the village was divided 
up between Kesri Singh and his brothers, 
each taking a one-third share which must be 
considered to have been his self-acquired pro- 
perty. 

In the Court below, the defendants alleged 
that Lochan devised his one-third to Daryai 
Singh by a Will, dated Phagun Badi 7th, 
1275 Fasli, that Daryai Singh was born of an 
Ahirin kept by Lochan Singh, that the five 
sons of Daryai Singh also were born of a kept 
woman, that Daryai Singh separated from his 
sons many years ago and that the 4th and 11th 
jtems in the list of property attached to the 
plaint, a,grove and an occupancy holding, 
were acquired by the fourth defendant with 
his own funds. 

The Court below recorded no finding as to 
the alleged Will of 1275 Fasli but held that 
Daryai Singh was born of a married wife of 
Lochan Singh, and the sons of Daryai Singh 
algo were born in wedlock aud that the 4th 
and 11th items of property must be regarded 
as part of the family estate. 

In this Court, the finding that the sons of 
Daryai Singh were born in wedlock was not 
seriously disputed and I have no doubt on 
the evidence that Daryai Singh was in fact 
married to the witness, Thakurain Jabar Koer, 
It was also conceded that Daryai Singh lived 
with his children till shortly before the pre- 
sent suib. ki 

Before taking up the questions of law which 
have been raised, it is necessary to dispose of 
two of the disputed questions of fact, namely 
whether Lochan Singh devised his estate to 
Daryai Singh and whether Daryai Singh’s, 


e mother was the wife or only the mistress of 
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Lochan Singh. Both questions may be dis- 
posed of very shortly. 

The evidencein support of the Will consists 
of the statements of Daryai Singh, Girand 
Singh, Mehrban Singh, and Mukta Prasad. 
Daryai Singh is a most unreliable witness. Hs 
attempted to make ont that his mother was 
an Ahirin, whereas, I shall show presently, 
there can be little doubt that she was a 
Thakurain. He is a pronounced partisan of 
his sons, Makrand Singh and Debi Singh and 
their children. He did not mention the Will 
either in the Tumiiknim2 or in the statement 
which he made in support of his application 
for mutation of namesin favour of Fateh 
Singh. That Mukta Prasad is a false witness 
appears clearly enough from the record of 
his deposition. He had evidently been care- 
fully tutored as to’ the contents of the Will. 
Girand Singh and Mehrban Singh ara sons of 
Puran Singh who have thrown in their lot 
with the defendants. They both assert that 
Daryai’s mother was an Ahir woman. 
Neither of them has been able to suggest 
any reason forthe Will. At the date on which 
the Will is alleged to hare baen made, Lochan 
Singh had one son only. The document is 
not registered and does not appear to have 
been mentioned until the present suit was 
brought, It would, I think, be extremely un- 
safe to hold that the Will has been proved 
by the evidence of Daryai Singh and his 
cousins, Girand Singh and Mehrban Singh. 
I hold that the Will has not been proved. 

In support of the defendants’ allegation 
that Daryai Singh was born of an Ahirin 
mistress, there is the evidence of Daryai 
Singh, Girand Singh and Mehrban Singh. 
They do not-know her name or her father’s 
nime or where she came from or any- 
thing about her. It is impossible to 
accept such evidence. On the other hand, 
there is the evidence of six witnesses, Jabar 
Koer, Sobran Singh, Jahan Singh, Ganga 
Sahai, Lachman and Debi Singh that the 
mother of Daryai Singh was the daughter of 
a Thakur named Ishri Singh of Padmalapur 
and that she was married to Lochan Singh 
and was always treated and regarded as his 
married wife. Jabar Koer, Sobran Singh and 
Lachman Singh are moreor less interested 
witnesses but there appears to be no sufficient 
reason for rejecting the testimony of Jahan 
Singh, Ganga Sahai and Debi Singh. All 
that can be said against Jahan Singh and 
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Debi Singh is that they too belong to an 
illegitimate branch of the family of the Raja 
of Katiari. I agree with the Court below that 
it is proved that Daryai Singh’s mother,was a 
Thakurain and that she was married to 
Lochan Singh, Daryai Singh must be regard- 
ed as having been born in wedlock. 

The facts then are that Lochan Singh was 
an illegitimate son of Rohan Singh by a 
Kaharin; Lochan Singh married a Thakurain 
of whom Daryai Singh was born, and 
Daryai Singh married a Thakurain of whom 
were born plaintiffs Nos. 1,2 and 2 and de- 
fendants Nos, 2 and 3. 

On this state of facts, it is contended on 
behalf of the defendants that according to 
the Hindu Law, Lochan Singh was a Sudra, 
that the marriage between him and a 
Kshatriya woman was unlawful and Daryai 
Singh, the child of the marriage, must be re- 
garded as a Sudra and illegitimate, and 
similarly the marriage between Daryai Singh 
anda Kshatriya woman was unlawful and 
the children of the marriage are Sudras and 
illegitimate and as such acquired no interest 
in the property of their father by birth. 

On behalf of the plaintiffs, it is contended 
that according to Hindu Law, the child 
of a union between a Kshatriya and a 


Sudra is an Ugrah; therefore, Lochan 
Singh was an Ugrah; that the marriage 
between him and a Kshatriya woman, 


though possibly contrary to moral precepts, 
was not unlawful, consequently Daryai Singh 
who should be classed as an Ugrah must be 
regarded as a legitimate son; that similarly 
the marriage between Daryai Singh and a 
Kshatriya woman was not unlawful, con- 
sequently the issues of the marriage who 
should be classed as Ugrahs are legitimate 
and became entitled on their birth to an in- 
terest in the ancestral property of their 
father and entitled to claim partition of their 
shares. 

According to Manu, Chap. X, Verse 9 
(Translation by Mr. W. Jones), sons begotten 
by Kshatriyas on their Sudra wives are called 
Ugrahs, B. Sri Ram contended that the Verse 
has not been translated correctly and that the 
word rendered wives means no more than 
women and he refers to verse 5 where the 
word rendered wives is different. 

Pandit Gokaran Nath, on the other hand, 
contended that Sir W. Jones’ translation is 
correct,. He pointed out that Manmotha 
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Nath Dutt, in his recently published transla- 
tion of the Manu Samhita, gives the same ren- 
dering of Verse 9 as does Sir W. Jones and 
he refers also to Yojnawalkya, Chap. 1, Verse 
92, where itis said that sons begotten on 
Sudra women are Ugrahs,it being added 
that the rule applies to married wives. In 
Brindavana v. Radhamani (1), it was held 
that the illegitimate son of a Kshatriya by a 
Sudra woman was not a Sudra but an Ugrah. 
The Court seems to have held that the rules 
for determining the caste of the offspring of 
anuloma marriages, t.e., children begotten on 
wives whose caste was inferior to that of 
their husband, applied also to children born 
of illicit intercourse. Butin Ram Kali v. 
Jamna (2), Stanley, O. J., and Banerjee, J., 
approved of the view that the son of a 
Thakur by a Kahirin mistress was a Sudra. 

According to one view, then Lochan Singh 
was an Ugrah and according to the other, he 
was a Sudra. Inthe view which I take of 
the case, it is unnecessary to determine 
whether he was an Ugrah ora Sudra but I 
prefer the view of the Madras High Court 
which seems to be supported by definite 
authority. The Allahabad High Court cite no 
authority. 

On behalf of the defendants, it is urged 
that whether Lochan Singh was an Ugrah or 
a Sudra, he was inferior to the Kshatriya 
woman whom he married and on whose 
escutcheon there was no blot and the 
marriage was, therefore, unlawful. Manu says, 
Chap. X, Verse 830 (Translation by 
Monmatha Nath Duatt):—“As Sudras beget 
the vilest Chandalas on Brahman women so 
the vile sons begotten by members of the 
vile hybrid castes on women belonging to 
the five castes shall be regarded as extremely 
vile, degraded and condemnable;” and the 
Vishnu Samhita says:— ‘Sons begotten on 
women of higher castes are despised by the 
twice born.” See also Manu, Chap. X, Verses 
19 é 16 and Yajnawalkya, Chap. I, Verse 
94. Such marriages are called Pratiloma 
and the issue of them is described as asat 
(bad). There appears to be no definite pro- 
vision for the case butit may be inferred from 
the texts of the Manu that the son of an 
Uerah by a Kshatriya wife would have been 
classed, though possibly more degraded, than 
his father. Pandit Gokaran Nath contends 


e (1) 12 M. 72. 
(2) 5 A. L. J, 629. 
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that whereas Manu discountenances marriages 
of men with women of castes of lower 
than their own, he positively forbids 
marriages of men with women of castes 
superior to theirown. Manu, no doubt, deals 
with the two different kinds of marriages: 
separately but he seems to recognise the 
possibility of both kinds taking place. 


` But we are concerned rather with what the 
law now is than with what it may have been 
jn the time of Manu. There is ample 
authority for the proposition that marriages 
between members of different divisions of the 
Sudra sect are valid; [see the cases cited in 
Muthusami Mudaliar v. Masilamani(3)], and in 
the Punjab a marriage between a Kshatriya 
and a Khattrani has been held to be valid on 
the ground that Kshatriyas of the present 
day and Khattris are sub diyisions of the old 
military caste of Kshatriyas and that what is 
now invalidis a marriage between persons 
belonging to two of the four primary castes, 

Brahmans, Kshatriyas, Vishyas and Sudras, 

see Haria v. Kanhya (4). But all modern 
writers and commentators are agreed that 
whatever may have been the case in Manu’s 
time, intermarriage between castes is now 


forbidden. Mayne p. 107 (7th Ed.) 
Bays: “Marriages between persons of 
different castes are long since obsolete 


. . became extinct.” Dr. Guroo- 
das Banerjee, (2nd. Ed. pp. 68 & 72) says. 
that in the absence of a proved custom to the 
contrary, intermarriage between different 
castes is now prohibited and ihe practical 
question in such cases is what constitutes a 
differeuce of caste sufficient to prevent 
intermarriage. Mr. J. O. Ghosh in his work 
on Hindu Law says there can be no intermar- 
riage between the different castes. West & 
Buhler say, p. 426, that marriage between 
persons of different castes is generally im- 
possible without a specific allowance by the 
caste law. Burkitt, J., after over forty 
years’ experience.in these Provinces, said in 
Padam Kumari v. Suraj Kumari (5): — Now, 
whatever, may have been the case in ancient 
times, as shown in old text buoks, I have no 
hesitation in saying that at the present day 
marriage between a Brahman and a Kshatriya 
is not a lawful marriage in these Provinces 

(3) 33 M. 342; 7 M. L. T. 17; 20 M. L. J, 49; 5 Ind, 
Cas. 42. 


(4) 64 P. L. R. 1908; 72 P. R. 1908; 47 P, W., R. 1908.° 
(5) 28 A. 459; 3 A. L. J. 209; A. W. N. (1906) 82. 
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and that the issue of sucha marriage is not 
legitimate.” 

Babn Sri Ram was unable to produce any 
authority coutroverting these views, but he 
contended that marriages between persons of 
different castes were of common occurrence 
and were recognised as lawful to the extent of 
conferring legitimacy upon the issue of them, 
and he urged that as the marriages between 
Lochan Singh and a Kshatriya woman and 
between Daryai Singh and a Kshatriya 
woman had been recognized by the family as 
conferring upon the women concerned a 
status higher than that of concubines, they 
should be regarded as lawful marriages and 
the offspring held to be entitled to the 
same rights of property as the children of 
lawful marriages between persons balonging 
to the same ‘caste. Kak 

The learned Advocabe relied upon the fol- 
lowing cases as establishing the principles? 
which should lead us to this conclusion. i 

The first was that of Myna v. Ootaram (6). 
That wasa suit for partition batween the 
illegitimate children of an Englishman named: 
Hughes by two Indian women. Haghes d2- 
vised his estate to the five children in equal 
shares and after his death they lived for a 
while -as an united family. It was held that. 
at the death of a son his lineal heirs would 
be entitled to take his share. I find nothing 
in the decision in the case which bears in any 
way on the present case. 

The second case was the well-known case of 
Abraham v. Abraham (7). The plaintiffs in 
the case were the widow and the two sons of 
Mathew Abraham. He and defendant Francis 
Abraham were by birth Hindus of pure native 
blood being descended from a family of Hindus 
who, however, had been Christians for several 
generations. On the death of Mathew 
Abraham, his brother succeeded in obtaining 
possession of all his property and the suit 
was for the recovery of the same from him. 
It was held that when the ancestors of the 
parties embraced Christianity, the HindujLaw 
ceased to be binding upon them, that they 
might have but had not in fact elected 
ło abide by that law, that Mathew and Francis 
Abraham inherited no property, that the bro- 
thers never formed an undivided family in the 
sense of the Hindu law, and that Mathew 
Abraham had never admitted his brother to 


(6) 8 M, I. A. 400; 2 W. R. (P. C.) 4. 
(7) 9 M. I. A. 199; 1 W. R. (P. 0.) 1, 
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à share in the property. The decision in 
that case seems to be entirely irrelevant to the 
questions which we have to decide for no 
question seems to have drisen with regard to 
the validity of a marriage. - T 
Thé third case Mayna Bai v. Uttaram (8) 
was'the sequël to the decisionin Myna Boyee 
v. Ootaram (6) referred to above. It was 
held that one of two sons of an Englishman 
(Hughes) by a Hindu mistress ‘could succeed 
to the other’s property. The Court said 
that the sons should be regarded as Sudras or 
of a class still lower and that it was a matter 
of common knowledge that the illegitimate 
children of women of the ‘lowest classes 
succeeded to the property of their mother 
and ofoneanother. The decisio may have 
been correct but it is doubtful whether the 
reasons given for it would hold good now. 
The fourth case also [Tara Chand v. ‘Reeb 
Ram (9)] was an offshoot of the case rée- 
ferred in Myna Boyee v. Ootaram (6). Hughes 
had ‘left his property to his five children in 
equal shares. : One of those children was Ram 
Singh who had left his share to his son, the 
defendant, The plaintiff in the suit who 
was the son of the defendant claimed parti: 
tion of his share. The Court decided in 
favour of the plaintiff on the ground that the 
parties were governed by Hindu Law, that 
the property ‘was ancestral in the hands of 
the defendaxt although he took under his 
father’s Will, for he could not alter its ‘char- 
acter by electing to take it under the Will, 
that even if it was self-acquired property, it 
was not clear on the authorities that the de. 
fendant could have deprived his sons of the 
property by gift inter vivos, and that it was per- 
fectly clear that his sons would be absolutely 
entitled toit at his death for their right 
to share in it accrued at -their birth. The 
correctness of ihe remarks made. in that 
case regarding a Hindu father’s power of 
disposing of his self acquired property was 
doubted in a ‘later case [Nagalingham 
Pillat v. Rama Ohimdra Tevar (10)]. The 
decision does not seem to be of any assistance 
in the present case for no question arose as 
to the validity of the marriage of Ram 
Singh or of the marriage of- the defendant. 
If Daryai Singh’s sons are to be regarded as 
being of legitimate birth, they must be held 
(8) 2 M. H. C. R. 196. 


(9} 3 M. H. C. R. 50. 
- (10) 24 M. 429. - 
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to have taken an interest on their birth in 
the property which devolved upon Daryai 
Singh on the death of Lochan intestate, If 
they are to be regarded as illegitimate gong 
of Daryai Singh, that case does not touch 
the present case for it is notsuggested in the 
report that the plaintiff in that case was of 
illegitimate birth. , 

The’ fifth case was that of Raj Brhadur v. 
Bishen Dayak (11). There it was held that 
the plaintiff andhis father, the first defendant 
and the other members of the family were 
neither Hindus nor Muhammadans, that the 
case was to be dealt with according to justica, 
equity and good conscienceand that the plain- 
tiff was entitled to demand partition of the 
family property, the descent of which had for 
some generations been regulated by’ the Hindu 
Law. Noquestion of the validity of a marriage 
or of legitimacy arose in that case. If tha 
plaintiffs in the, present case are of legitimate 
birth, they took an interest in the proparty 
at their birth and are entitled to a decree for 
partition. Ifthey are of illegitimate birth, 
the decision in that case is irrelevant. . 

The cases cited do notshow that marriages 
between persons of different castes are now of 
common occurrence or that the children of 
such marriages have been recognized as being 
of legitimate birth. Oa the other hand, they 
do not show and I know of no authority to 
the effect that the Hinda of illegitimate birth 
as Lochan Singh was, cannot by any means 
contract a valid marriage under the Hindu 
Law. Ifhe cannot marry under the Hindu’ 
law, it would seem that he ednnot contract 
valid marriage at all for he cannot take ad. 
vantage of the Special Marriage Act, 1872," 
We are nof entitled to decide this case under 
clause (g) of section 3 of the Oadh Laws Act 
according to our views of justice, equity and 
good conscience for in questions’ régarding’ 
marriage, the rule of decision must be the 
Hindu Law (see clause (b) of that section), * 

It is quite clear that in former times an 
Ugrah, suchas Lochan Singh was, could marry 
a Kshatriya woman. It is equally cléar that 
at the present time a marriage between’ a 
Brahmin and Kshatriya, or between a Brahman’ 
and a Vaishya, or bebween a Brahman and a 
Sudra, or between a Kshatriya anda Sudra, 
or between a Vaishya and a Sudra is invalid, 
But what of marriages between persons of 
e “ . 

(11) 4 A. 343, 
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hybrid castes or between a persons of a 
hybrid caste and a Brahman or a Kshatriya 
ora Vaishyaor a Sudra? I apprehend that the 
proposition broadly stated in the books that 
persons of different castes cannot inter-marry 
does not apply to such marriages. 

Dr. Guroo Das Banerjee, in his work on 
the Hindu Law of Marriage and Stridhan, 
2nd Ed. at p. 73, says: “At the present day, 
when caste has become so elastic, and loss of 
caste so rare, the general question whether 
an outcaste is illegible for marriage at all, and 
if so, in what caste, is not of much practical 
importance. The only case of some real 
difficulty is that of a person who is born 
of parents belonging to two different 
castes. But even in these cases, which, 
however, are by no means common, the 
child, if recognized by relatives and others as 
belonging to the caste of either parent, is 
married in that caste, though the family 
that connects itself by such alliance becomes 
lowered in social estimation. And it may 
perhaps be laid down as a general rule that 
so far as the prohibition of inter-marriage 
between different castes is concerned, 
a marriage would be valid or void accord- 
ing as the parties to it are or are not 
in point of fact recognised as belonging 
to the same caste, irrespective of the pro- 
priely of such recognition.” 

The only authority, which he cites is the 
case of In the matter of Ramkumari (12) 
decided by Macpherson, J., and himself where 
a marriage between a Kshatriya of legiti- 
mate birth and the illegitimate daughter 
of the two Chattris was held to be valid 
on the ground that the husband and 
wife had been recognized by their castemen 
as belonging to the same caste. The decision 
is cited with approval by Mayne in his work 
on the Hindu Law, 7th Ed., p. 108. It can- 
not be denied that marriages contracted 
by illegitimate sons of high caste Hindus are 
constantly recognized though families, which 
allow their legitimate sons or daughters to 
marry illegitimate-children, are either put out 
of caste allogether or, as Dr. Banerjee says, 
lowered in social estimation. 

Tn the present case the marriages of Lochan 
Singh and Daryai Singh were undoubtedly 
recognized by the family and it is quite clear 
on the evidence that both Lochan Singh and 
Daryai Singh were rccognized by every, 


(12) 18 C, 264, 
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one as Kshatriyas though they were known 
to belong to an illegitimate branch of the 
family. 

In view of the ancient text authorizing 
such marriages and in the absence of definite 
modern authority to the contrary, it must, I 
think, be held that the marriages of Lochan 
Singh and Daryai Singh were lawful and 
the issue of them legitimate. From this it 
seems to follow as a necessary consequence 
that Daryai Singh’s sons became entitled on 
their birth to an interest in the property 
received by their father from Lochan Singh. 

There remains the question whether the 
4th and 11th items in the list attached to 
the plaint are part of the joint family pro- 
perty. There is no evidence whatever that 
these items were ever recorded in the name 
of Daryat Singh. They seem to have been 
acquired subsequently. There is no evidence 
when they were acquired but itis clear that 
they were acquired when the family was 
living in union and assuming, though it is | 
not proved, that they were acquired in the 
name of the 4th defendant, the presump- 
tion is that they were acquired with 
family funds, it not being shown that the 
4th defendant had any separate funds. On 
this point, the decision of the Subordinate 
Judge seems to be clearly right. 

For the above reasons, 1 would dismiss the 
appeal with costs. 

Evans, A, J, C.— I concur. 

Appeal dismissed. 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Cryin Arrear No. 38 or 1908. 
November 19, 1908. 
Present:—Mr. Chamier, J. O., and 
Mr. Evans, A. J. C. 

Thakur LAL SINGH—Ptamntivs— 
APPELLANT 
VETSUS 
Thakur CHANDARPAL SINGH, urnor 
UNDER THE GUARDIANSHIP OF Musammat 
Rapus KUNWAR AND OTHERS—DEPENDANTS—. 
RESPONDENTS. 

Oudh Estates Act (I of 1869), ss. 22, 28— Property 
acquired from the profits of Taluqdari property—Self- 
acquired property—“Ilaqa”, meaning of—Succession to 
acquired property of taluqdar. 

Properties acquired by the son of a talugdar from 
the profits of the talugdari property are his self- 
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acquired property and his brother cannot claim any 
share in such property: 

Under the terms ofa Will which provided that an 
Ilaqa shall go to the eldest son, the devolution of 
the property acquired by the testator from the 
profits of the taluga cannot be regarded as accro- 
tions to the taluga and thereby covered by the term 
“Tlaga”. 

Succession to the property of a talugdar other than 
the talugdari property, governed by section 22 of Acs 
I of 1869, is governed by the ordinary law to which 
the members of his tribe and religion are subject. 

Gonda Koer v. Kooer Oodey, 14 B. L. R. 159, Laksh- 
mipathi v. Kandasami, 16 M. 54, referred to. 

Appeal against the order of the Subordinate 
Judge, Unao, dated 5th March, 1903. | 

Pandit Pirthi Nath and Pandit Janki 
Nath, for the Appellant. 

Mr. Nabiulla, and Babu Bent Madho, for 


the Respondents. 


Judgment.—tThe following pedigree 
shows the relationship betweeu the parties to 
this case and others whose names will be men- 
tioned in this judgment. 


THAKUR UMRAO SINGH 





ra 


i | | 
Thakur Sultan Thakur Thakur Sardar 


Thakur 
Singh Lal Singh, Singh, Darbari Singh, 
plaintiff. defendant defendant 
Thaker | No. 4. No. 5. 
Chandrapal Musammat 
Singh, Radha Koer, 
deféndant defendant 
No: 1. No, 2. 


The case for the plaintiff-appellant is that 
Umrao Singh and his sons constituted a joint 
family governed by the Mitalshara law and 
that after the death of Umrao Singh his sons 
continued to live jointly and have everything 
in common. Umrao Singh had a small 
ancestral share in the village Galgalha from 
which, however, he had been dispossessed 
before the mutiny. After the general con- 
fiscation, in return for good services rendered 
to the British authorities, he received a grant 
of an eight anna share in the the Galgalha in- 
cluding the ancestral share and aiso the other 
villages specified in schedule A attached to the 
plaint. The property specified in schedules 
B, C and D was acquired gradually out of the 
income of the joint family property. On June 
15th, 1875, Umrao Singh made a Will 
whereby he directed that his sons should all 
get equal shares in the property. He died on 
September 25th, 1875, and his sons obtained 
possession of his property. There was a 
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dispute between the brothers in March, 1899, 
which resulted in the fifth defendant Darbari 
Singh being allotted a certain portion of the 
property and in the year 1902, another por- 
tion of the property was allotted to the fourth 
defendant, Sardar Singh. The plaintiff 
alleges that he was dispossessed in June 1899 
and he instituted the present suit in 
November 1906. 

The defence of the first defendant is that 
Umrao Singh held the property in schedule A 
as Talukdar and grantee, that on his death it 
passed to his eldest son Sultan Singh, on 
whose death it passed to the first defendant 
Chandarpal Singh. It is alleged that Umrao 
Singh made a Will on the 5th February 1£60; 
thereby he directed that the whole of his 
property should pass to his eldest son Sultan 
Singh. It is not disputed that the property 
in schedules B, C and D was acquired gradual- 
ly oat of the income of the property in 
schedule A. The Subordinate Judge dismissed 
the suit. 

With regard to the property in schedule A, 
there can be no donbt whatever that the suit 
was rightly dismissed. After the general 
confiscation of 1858, the property in schedule 
A was conferred upan Umrao Singh by a 
sanad, dated October the. 2Jst,1859. Umrao 
Singh’s name was entered in lists Nos, 1, 3 
and 5 prepared under section 8 of the Oudh 
Estates Act, 1869, (I of 1859). Section 10 of 
that Act provides that the Court shall take 
judicial notice of the lists prepared under 
section 8 and, shall regard them as con- 
clusive evidence that the persons named 
therein are such Talukdars or grantees. There 
have been cases no doubt in which lists 
have been disregarded, for example the 
case of Shankar Bakhsh v. Hardeo Bakhsh 
(1), where a primogeniture sanad was 
forced upon a Talukdar who had repeatedly 
stated that the rule of primogeniture did not 
exist in the family, and the case of Muhammad 
Abus Samad v. Qurban Husain (2), where the 
name of one Murtaza Bakhsh was entered 
in the first and third lists although he had 
died in January 1865 and his estates had 
devolved upon several heirs, There are in 
the present case no circumstances, whatever, 
which would entitle the plaintiff to ask us to 
disregard the lists. It has not been suggest- 

e ed that there is any ground for distinguish. 


(1) 16 C. 897; 16 L A. 71. 
(2) 26 A. 119, 
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ing between the small ancestral share in 
Galgalha and the rest of the property which 
was conferred by sanad upon, Umrao Singh. 
It must, therefore, be held that Umrao 
Singh wasthe sole owner of the property 
entered in schedule. A attached to the 
plaint, that on lis death ib passed to his 
eldest son Sultan Singh and that on Sultan 
Singh’s death it passed to the first defend- 
ant, Chandarpal Singh. It follows that the 
plaintiff is entitled tono sharein any of the 
property which was acquired by Sultan Singh 
or Chandrapal Singh out of the profits of the 
property entered in schedule A., 
There remains the property “acquired by 
Umrao Singh. The defendant resisted the 
plaintiff's claim to a share in this property 
on two grounds. erst, he says that Umrao 
Singh devised it. to his eldest son Sultan 
Singh by his Will dated February 5th, 1860, 
and next he says that Umrao Singh intend- 
ed that all property acquired by him should 
be treated as an accretion to the telugdar? 
property and that, therefore, if should follow 
the same rule cf descent. The plaintiff 
denies the genuineness of the Will of Peb- 
ruary 5th, 1660, and pleads that it does not 
affect ny of the, aequired property and he 
A Ae that- Umrao Singh was ynable to 
-make the ‘acquired property follow the rule 
of descent applicable tothe Laiukdurt pro- 
perty except by a duly executed Will, 

There can be, i in my opinion, ne doubt about the 
genuineness of the document of February 5th, 
1860. It was produced from proper custody 
and has all the appearance of a genuine docu- 
ment. It may, therefore, be presumed to be 
genuine. Two witnesses were called by the 
defendant to prove Umrao Singh's signature 
on the Will. The evidence of one of them is 
not of much value but I agree with the Sub- 
ordinate Judge that the evidence of the.other 

is reliable. I hold that this document is 
proved. 
follows:— “Whereas the English Government 
has conferred upon me and my heirs genera- 
tion after generation proprietary rights in 
half of mouza Galgalba (here ‘follows a de- 
scription of the property), my wish and peti» 
tion is that after my death my ilaga may re- 
main undivided inthe name of my eldest 
son and that my younger sons may remain 
subordinate to him and get maintenance ac- 
cording to the needs.” Section 77 of the 

*Indian Succession Act, 1863, (X of 1865), 
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which is taken from the English Wills Act, 
applies to the Wills of ta’ukdars made under 
the provisions of Act I of 1869 (see section 
19 of that Act); but it does not apply to 
Wills made before the passing of Act I of 
1£69. The presumption is, therefore, that 
Umrao Sinugh’s Will was intended to affect 
only the property which he owned on the 
date of the Will and it appears tome that 
any doubt on this point is removed by the 
language ofthe Will itself. It recites the 
particulars of his property and then says that 
his tlaga meaning the taluk or granted estate 
shall go to his eldest son. His Will, there- 
fore, as such does not affect the devo- 
lution of the property which he had acquired. 

We were referred to a number of cases, 
in which the question was whether acquired 
property followed the same rude of succession 
as the, property out of the profits of which it 
was acquired, namely, Gonda Koer v. Kooer 
Oodey (3) and Lakshmipathi v. Kandasamt 
(4) and Ramasam? Kamaya Naick v. Sundra 
Lingasami Kamaya Naick (5). In those 
and similar cases the question was treated 
as one of intention. It was admitted that 
a Talugdar in Oudh cannot convert non- 
taluqdari into . talugdarı property but it 
was suggested that if he wished and 
intended that property ‘acquired’ by him 
should go along with the talugdari, bis wishes 
should be given effect to. ‘his appears to 
me to be the same thing as converting non- 
tulugdart into talugdari. property. I had.to 
consider a somewhat similar question in the 
case of Rajendara Bahadur Singh v. Rani 
Raghubans Kunwar (6). That was a case 
in which the property had been acquired by a 
pérson undera sanad from the Government, 
This is a very much stronger case because 
the property, which is to devolve according 
to the provisions of section 22 of Act I of 
1869, is carefully defined in that Act and 
section 23 provides that except in the cases 
provided for by section 22, the succession to 
all property left by taluqdars and grantees’ 
shall be regulated by the ordinary law to 
which members of the intestate’s tribe and 
religion are subject. To hold that property 
acquired by talugdars out of the property of 


(3) 14 B. L. R. 159. 
(4) 16 M. 54, 

(5) 17 M. 422 at p. 444, 
(6) 110. C. 266. 
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talugdart property follows the rule of suc- 
cession applicable to the talugdari property, 
would introduce the greatest confasion into 
Oudh. It has all along been understood that 
acquired properly devolves on an intestacy ac- 
cording to the personal law, which, of coursa, 
includes any custom binding upon the deceas- 
ed. Indeed the talugdars are now endeavour- 
ing to induce the Government to extend the 
provisions of section 22 of Act I of 1869 
to acquired property. In my opinion, Umrao 
Singh could not even by express declaration, 
still less by mere volition, actualor presumed, 
subject property acquired by him to the rule 
of succession applicable to his talugdari 
property nor do I find in the document of 
. February 5th, 186°, any indication of such 
an intention. Inthis view of the case, it is 
unnecessary to consider the argument ad- 
dressed to us by the learned pleader for the 
plaintiff-appellant that the document of Feb- 
ruary 5th, 1860 was not a Will at all; but [ 
may say that, in my opinion, the argument 
is untenable in view of the decisions of 
their Lordships of the Privy Council in the 
‘ease of Hur Prasad v. Sheo Dayal (7) and of 
Haidar Ald v. Tasadduk Rasul Khan (8). 
The plea founded upon an alleged Will by 
Umrao Singh dated June l5th, 1875, has 
been abandoned. It is admitted that no Will 
has been proved. The plaintiff-appellaut is, 
therefore, entitled to a share in the property 
-acquired by Umrao Singh. 


The existence of the property specified in 
schedules B, Cand D to the plaint is admit- 
ted but there is no finding as to whichof the 
items in those schedules were acquired by 
Umrao Singh. I would, under the pro- 
‘visions of section 566 of the Code of Civil 
Procedure (Act XIV of-1882), remit the 
following issue to the lower Court:— 
“Which of the properties specified in sche: 
dules B, C and D to the plaint were acquired 
by Umrao Singh and to what shara is the 
plaintiff entitled therein?’ The learned 

‘.pleader for the plaintiff contends that he 
should be allowed to produce further evi- 
dence on the subject of this issue. Counsel 
for the first defendant, on the other hand, 
points out that this suit was instituted more 
than two years ago and urges that further 
evidence should not be-admitted at this stage. 
It is quite clear that the question on which 


(7) 3 L A. 259. 
(8) 18 C. 1171. A.89. ` 
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we now require a finding was not considered 
by the Court below aball and that the in- 
tention of the parties was not directed to it. 
In these circumstances, I think that the 
plaintiff is entitled to produce further evi. 
dence. It was then suggested that the 
plaintif should be restristed to original re- 
gistered or public documents or copies of 
them and to such evidence as may be neces- 
sary to prove the documents. I do not think 
that the plaintiff should be restricted in this 
way. ; 

The question whether he should be re- 
quired to pay the costs occasioned by this 
inquiry will be dealt with on return of the 
finding. 


. MADRAS HIGH COURT. 
Civit Revistox Perrioy No, 329 ov 1910. 
November 2, 1910. 
Present: —Mr. Justice Krishnaswami Aiyar. 
in re KANNUSAWMI PILLAI— 
_ PETITIONER, 

Promissory-note—Suit by indorsee —Plea of want of 
consideration for pro-note and for transfer—Holdér in 
due course —Presumption as to consideration. 

Where in a suit by the indorsee of a pro-note for 
the amount due thereunder, defendant pleaded want 
of consideration both for the pro-note and for its 
transfer and the finding on these points was against 
the plaintiff: 

Held, (1) that plaintiff was not a holder in due 
course. 

(2) that as the parties went to trial on the ques- 
tion of want of consideration, the presumption 
as to passing of consideration for a negotiable instru- 
ment did not arise. . 

Petition, under section 25 of Act IX of 1887, 
praying the High Court to revise the order 
of the Subordinate Judge’s Court of Trichi- 
nopoly, in S. C. S. No. 964 of 1909, dated 8th 


“day of March 1910. Š 


Judgment.—It is said the plaintiff 
is the indorsee of a negotiable promissory- 
note. The note is not produced before më 
and I am notin a position to say that this 
statement is correct. Assuming, however, that 
the promissory-note is a negotiable instru- 
ment, two questions were raised before the 
Subordinate Judge (1) whether there was 
consideration for the note and (2) whether 
there was consideration for the transfer? 
The consideration for the note apparently 
pleaded was that there was a cash payment. 
s'he parties went into evidence and the Sab- 
ordinate Judge has discredited the plaintiff's 
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case of consideration for the note in the only 
form in which he setibup. On the second 
question, also the Subordinate Judge finds 
that there was no consideration/\for the 
indorsement. The plaintiff, therefc 2, is not 
a holderin due course. These find’ rsof the 
Subordinate Judge cannot be alioked it 
revision. There is no point oflaw raised in 
respect of these findings except that it is 
averred that as the promiissory-note was a 
negotiable instrument, consideration should be 
presumed. Butwhenthe parties went into 
evidence and the Subordinate Judge saw 
reason to discredit the evidence as to the pay- 
ment of consideration, I do not think it 
avails the petitioner anything to rely upon the 
presumption as regards the consideration for 
the promissory-note. : 
I dismiss the petition. 
Petition dismissed. 


ALLAHABAD HIGH COURT. 
FULL BENCH, 
Lerrers Patent Appzar No. 69 or 1910. 
December 17, 1910, 
Present:—Sir John Stanley, Kr., Chief 
Justice, Mr. Justice Banerji and Mr. Justice 
Griffin, 
RAM KUMAR SINGH—Prarstirs— 
APPELLANT 
versus 


JAGAN MOHAN SINGH—Derenpant— 


RESPONDENT, 

Specific Relief Act (X of 1877), s. 21—Arbitration— 
Agreement to refer—Bar to a suit—Refusal of arbitrator 
to act—Delay— Civil Procedure Code (Act XIV of 1882), 
s. 523— Contract abortive. 

In 1902, an agreement to refer a dispute to arbitra- 
tion was entered into by the parties. Subsequently 
one of the parties served a notice upon the arbitra- 
tors calling upon them to desist from passing an 
award. The arbitrators, therefore, made no award, 
and for seven years no proceedings were taken in 

“accordance with the provisions of section 623 of the 
Code of Civil Procedure, 1882: 

Held, that, under the circumstances, the agreement 
to refer did not operate as a‘bar to a suit. 

Held, further, that the reasonable inference to be 
drawn from the conduct of the parties and of the 
arbitrators and more particularly from the lapse of 
time since the agreement to refer to arbitration, was 
that the agreement ceased to be operative at the date 
of the institution of the suit, 


Atma Rai v. Sheobarn Rai, A. W. N. (1882) 58; 
Tahal v. Bishesher, 8 A. 57; Adhibai v. Cursandas 
Nathu, 11 B. 199; Pestonjee v. Manockjee,12 M.I. 8. 
112; 10 W. R. (P. C.) 751, referred to. 
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Appeal against the decree of Mr. Justice 
Richards, dissenting from Mr. Justice Tudball, 
dated 26th April, 1910, in F. A. No. 250 of 
1968, reported in 6 Indian Cases 420 under 
section 10 of the Letters Patent. 

Dr. Satish Chandra Banerj. (with him Mr. 
Bulram Chandra Mukerjee), for the Appellant. 

The Hon'ble Mr. Sunder Lal, for the Re- 
spondent. 

Judgment, 

Stanley, C.J,—In the suit out of which 
this appeal has arisen, the plaintiff soughta 
declaration of his title to a house situate in 
Allahabad. It appears that the house in 
question was built by the father of the 
plaintiff. He died in 1892 leaving the plain- 
tiff his heir, at that timea minor. The de- 
fendant is married to the plaintiff’s sister 
and he lived in the house withthe plaintiff, 
He also, it appears, was the general attorney 
of the plaintiff's guardian up to the year 
1902, when the plaintiff came. of age. A 
dispute arose between the parties and a suit 
for accounts was instituted by the plaintiff ` 
against the defendant and on the 28th of 
November 1902, an agreement was entered 
into between the parties for the settlement by 
arbitration of their disputes including a dis- 
pute as to the title to the house in question. 
Three arbitrators were appointed but the 
proceedings proved abortive by: reason, it is 
said, of the conduct of the plaintiff. He 
served a notice upon the arbitrators calling 
upon them to desist from passing an award. 
In November 1907, the defendant instituted 
a suit against the plaintiff under section 9 
of the Specific Relief Act and obtained a 
decree awarding to him joint possession 
of the house in dispute. The present suit 
was then instituted, namely, on the 3lst of 
Merch 1908. 

The defendant pleaded that he was entitl- 
ed to the house under an oral gift from 
his father-in-law. This gift is said to have 
been made in the year 1890. He also set 
up a plea that he was entitled to the property 
by adverse possession. 

The Court below overruled both these 
pleas but dismissed the suit of the plaintiff 
on the ground that it was obnoxious to the 
provisions of the last clause of section 21 of 
the Specific Relief Act. This section press 
cribes that certain contracts enumerated in 
the section cannot be specifically enforced and 
concludes with this provision: “That save ag 
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provided by the Code of Civil Procedure, no 
contract to refer present or future differences 
to arbitration shall be specifically enforced 
but if any person, who has made such a con- 
tract and Las refused to perform ib, sues 
in respect of any subject which he has con- 
tracted to refer, the existence of such con- 
tract shall bar the suit”. It appears that 
at the time of the settlement of issnes the 
pleader for the plaintiff intimated to the 
‘Court that the plaintiff had issued a 
notice to the arbitrators asking them not 
to pass an award. Asa matter of fact the 
arbitrators did not pass any award and 
it is contended that the notice, to which 
I have referred, was, within the meaning 
of section 21 of the Specific Relief Act, a 
refusal on the part of the plaintiff to 
perform the agreement to refer the disputes 
to arbitration. 

An appeal was preferred from the deci- 
sion of the lower Court to this Court and 
the learned Judges before whom it was 
argued differed in opinion. Consequently, 
this appeal under the Letters Patent was 
preferred and it is for us to say whether 


the conduct of the plaintiff was such as 


precluded him from successfully prosecuting 
his present suit. It is admitted that upon 
the merits he is entitled to succeed. If the 
section in question does not bar the suit, then 
the decree of this Court and also of the 
Court below must be set aside and a decree 
passed in his favour. 

In addition to the statement of the pleader 
of the plaintiff to the Court on the settle- 
ment of issues to which I have referred, we 
have some evidence showing what actual- 
ly occurred. One of the arbitrators Anoda 
Prasad Banerji was examined and the version 
which he gives of the plaintiff's’ interference 
with the arbitration is as ‘follows:— Badri 
Prasad” he stated, “told me not to make an 
award, 
Singh’s pleader, was telling him not to make 
an award. So far as I-remember, Jagmohan 
Singh (the defendant) did not prevent us 
making an award”. Then in cross-examina- 
tion he stated: — ‘The plaintiff or his pleader 
did not write to me a letter preventing me. 
The plaintiff did not prevent me. So far as I 
remember, Badri Prasad showed me Balram 
Chander’s letter”. 

The defendant’s version of what occurred 
appears in his deposition. He stated that 


as Balram Chander, Ram Komar 
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the arbitrators gave Ram Komar (the plain- 
tiff) and himself a notice intimating that on 
such and such a date there would be a meet- 
ing of the arbitrators and they should attend. 
He says: “A meeting was held by the arbi- 
trators nud witnesses were also produced by 
him (the plaintif) and me. The arbitrators 
gave Ram Komar and myself a notice inti. 


‘mating that on such and sach a date there 
-will be a meeting of the arbitrators and we 


should attend. T attended the meeting re- 


“gularly, but Ram Komar Singh did not attend. 


I asked the arbitrators to make an award. 
They said that they would not make an award 
until both parties attended. Ram Komar 
Singh gave notice to the arbitrators not to 
make an award”. It seems to me apparent from 
this evidence that the arbitrators declined to 
proceed with the arbitration. It was open to 
them, despite any notice which may have been 
givento them by the plaintiff, to proceed 
with the arbitration and to pass an award. 
But for some reason or other, they did not 
adopt this course. Further it was open to the 
defendant to file the agreement under section 
523 of the Code of Civil Procedure of 1882, 
have an award made and a decree passed upon 
the award but he did not choose to do so. 
Nothing was done for a number of years. Tho 
only inference that I am able to draw from 
the conduct of the parties is that the arbitras’ 
tion proceedings were abandoned. The de- 
fendant acquiesced in the inaction of ihe arbi- 
trators and did not ask them to pass an award 
nor did he take the proceeding which was open 
to him under section 523. It appears to ma 
that the arbitrators refused to proceed with 
the arbitration and with the acquiescence of 
the defendant the proceedings were abandon- 
ed. In this view the judgment of my brother 
Tudball is correct. 

Inthe case of Atma Rai v. Sheobaran Rat 
(1), in which an agreement had been entered 
into between the parties to a dispute over a 
piece of land to refer to arbitration their 
difference on the 17th of April 1877 and a 
suit was instituted on the 8th of Novem- 
ber 1880, in regard to the land, nothing 
having been done under the agreement 
to refer to arbitration, the lower appellate 
Court held that the agreement was a bar to 
the suit under section 21 of the Specific 
Relief Act, but upon appeal this decision was’ 
réversed by Straight and Brodhuist, JJ. They 


(1) A. W. N. (1882) 68, 
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based their judgment on the fact that the 
submission to arbitration had been executed 
so far back as the 17th of April 1877 and 
that at the time of the institution of the 
suit, not only had nothing been done under 
it but the arbitrators had never met. They 
held that section 21 of the Specific Relief Act 
did not apply observing that “the agreement 
was no bar to the present suit, that it had 
lapsed not having been acted upon within a 
reasonable time”. The delay in that case 
was only three years whereas in the case 
before us seven years were allowed to elapse 
without any steps being taken. 

In Tahal v. Bisheshar (2), a somewhat 
similar question to the one before us 
arose. One ofthe parties to a contract to 
refer a controversy to arbitration brought a 
suit for part of the subject-m atter so referred. 
The defendants pleaded as a bar to the 
suit the provisions of section 21 of the 
Specific Relief Act but did not allege in their 
answer to the plaint that the plaintiff 
refused to perform his contract, It was 
held that the mere act of filing the suit 
on the part of the plaintiff was not tanta» 
mount to a refusal to perform his contract 
in the sense of section 21 of the Specific 
Relief Act, and that the contract, the exist- 
ence of which would bara sait under the 
circumstances contemplated by section 21, 
must be an operative contract and nota 
contract broken up by the conduct of all the 
parties to it. In the course of their judg- 
ment the learned Judges say: “The Judge, 
in appeal, held that the mere act of filing 
this suit on the part of the plaintiff is tanta- 
mount to a refusal to perform his contract 
in the sense of section 21 of the Specific Re- 
lief Act. We cannot take this view, and we 


- hold that the contract, the existence of which 


would bar-a suit under the circumstances 
contemplated by this section, must be an 
operative contract and not a contract broken 
up by the conduct of all the parties to it. 

Again in the case of Adhibai v Oursandas 
Nathu- (8), upon the question whether the 
actual submission of a subject in dispute to 
named arbitrators, followed by the attempt 
of one of the parties to such submission to 
withdraw from or to prevent an award being 
made upon the submission, falls within the 
concluding paragraph of section 21 of the 

(2) 8 A. 57. 

(3) 11 B. 199, 
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Specific Relief Act, Farran, J., in his judgment 
observes: “It, is not shown whether the 


“plaintiff's withdrawal was justifiable or not; 


but it appears that the defendant took no 
steps under section 523 of the Code of Civil 
Procedure to have the agreement to refer 
filed in Court, and thus render the plaintiff’s 
attempt to withdraw from the arbitration 
nugatory, if it was in fact unjustifiable. 
This under the ruling in Pestonjee v. Maneck- 
jee (4), it appears, he might have done. 
There is nothing to show he did not acquiesce 
in it (¢.¢., the withdrawal) in which case the 
ruling in Tahal v. Bisheshar (2) would ap- 
ply”. 

It appears tome thatin this case by 
mutual consent, the contract to refer to arbi- 
tration was.rescinded and further, as I think, 
the arbitrators declined to proceed with the’ 
arbitration. Consequently, the arbitration 
proceedings became abortive. Under the 
circumstances, there is no bar to the plain- 
tiff's suit and it ought to be decreed. 

Banerji, J.J am ofthe same opinion, The 
plaintiff’ s suit would be barred by the provi- 
sions of section 21 of the Specific Relief Act 
if at the date of the suit there was in ex- 
istence a contract to refer the controversy 
between the parties to arbitration. The cir- 
cumstances of this case clearly show that 
no such contract was in existence. As point- 
ed out by the learned Chief Justice, the 
arbitrators refused to act and the defendant, 
acquiesced in the reference becoming abor- 
tive. No action was taken for a number of 
years and nothing was done to enforce the 
agreement. There was, therefore, no bar to 
the maintenance of the suit and the claim 
ought to have been decreed. I agree in the 
order proposed. 

Griffin, J—In my opinion the inference to 
be drawn from the conduct of the parties 
and of the arbitrators, and more particularly 
from the lapse of time since the agree- 
ment to refer to arbitration, is that the agree- 
ment had ceased to be operativeat the date 
of institution of the suit. There was, there- 
fore, no contract in existence which under the 
provisions of the last clause of section 21 of 
the Specific Relief Act would be a bar to the 
suit. I agree in the order proposed. 

By tae Court.—The order of the Court is 
that the appeal be allowed; the decree of, 


this Court and also of the lower Court be set 
(4) 12 M. I. A. 112; 10 W. R. (P. C.) 61. 
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aside and the plaintiff’s claim be decreed with 
costs in all Courts including fees in this 
Court on the higher scale. 


Appeal alioweu. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
` First Crvin Appears Nos. 88 AND 90 
or 1908. 
September 8, 1909. 
Present: —Mr. Sunder Lal, A. J. C., and 
Mr. Piggott, A. J. C. 
Bhaiya JANKI PRASAD SINGH— 
DEFENDANT— APPELLANT 
versus 
Bhaiya DWARKA PRASAD SINGH— 
PLAINTIFE—R ESPONDENT, - 
AND 
[ Bhaiya DWARKA PRASAD SINGH— 
PLAINTIFE—ÅPPELLANT 


versus 
Bhaiya JANKI PRASAD SINGH— 


DEFENDANT— RESPONDENT. 

Oudh Estates Act (I of 1869), ss. 3, 8, 10, 22 and 28 
—Lists prepared under the Act—“Bstate’, meaning of 
—Summary settlement witha taluqdar—Validity of 
summary setitlement—Order of Government sanctioning 
summary settlement—Qabuliat—Custom of descent— 
Presumption in cases of persons entered in List II— 
Property acquired from the profits of the taluqdari pro- 
perty—Succession-—Impartibility —Primogeniture. 

Under section 10 of Act I of 1869, a Court is bound 
to treat the entry of aTalugdar’s name inthe list 
prepared under section 8 of the Act as conclusive 
evidencé of the fact that the person whose name is so 
entered is a .taluqdar within the meaning of 
the Act. 

Under section 3 of Act I of 1869, in order to bring 
the property within the definition of an “estate,” 
either a summary settlement must have been made 
with the talugdar within the dates prescribed in the 
section ora taluqdari sanad granted to him. One of 
these two events is a sine gua non. The effect of one 
or both of these events happening is to bring within 
the purview of an “estate” villages and lands named 
in the list attached to the gabuliat executed atthe 
summary settlement and in addition villages not in 
the said’list but decreed in the first summary settle- 
ment. : | 
Per Sunder Lal, A. J. C.—Where the Government 
ordered the -summary settlement to be effected in 


favour of a person prior to the 10th October 1859 but. 


the settlement was not effected before the date and 
the gabuliat was executed only on the 13th October 
1859, the property so settled could not be treated as 
“estate” within the meaning of section 3 of Act T of 
1869; nor could the villages decreed at the time of 
regular settlement be so treated. 

Per Piggott, A. J. C.—Where the order sanctioning 
the summary settlement bad been actually passed 
before-the 10th October 1859 and the formality of 
executing a gabuliat was observed a few days later, 
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the settlement should for all practical purposes be 
treated to have been effected within the period 
prescribed by section 3 and the property should be 
treated as “estate” within the meaning of the Act. 

Where the name of a talugdar is entered in List II, 
the entry should be treated as prima facie evidence 
that the estate descends to a single heir and where & 
custom of descentto a single heir prevails in a 
family, it means that ordinarily the eldest son is to 
succeed, unless the contrary is shown. 

Property acquired out of the savings of a telugdari 
property must be considered to be self-acquired 
property of the talugdar who acquires it and cannot, 
therefore, be considered to be a portion of the 
“Estate”, but must be considered as partible pro- 
perty subject to the ordinary rule of Mitakshara Law. 


Appeal against the decree of the Subordi- 
nate Judge of Barabanki, dated the 15th Sep- 
tember 1908. 


In Appeal No. 88 of 1908, 


"E Mr. Mahommed Naseem and Pandit Gokaran 


Nath Misra, for the Appellant. 

Babu Bipin Chandra Chatterjee, for the 
Respondent. 

In Appeal No, 90 of 1908. 

Babu Bipin Chandra Chatterjee, for the Ape 
pellant. 

Mr. Mohammad Naseem and Pandit Gokaran 
Nath Misra, for the Respondent. 

. Judgment. 

Sunder Lal, A. J, C.—These two appeals 
arise out of a suit relating to Taluga Rani Man 
in the Barabanki: district. To understand 
clearly the circumstances under which the 


. claim arises it is necessary to set out a portion 


of the family pedigree (which is set out in 
extenso in the defendant’s written statement 
and attached as schedule A to this judgment.) 


SHEODAT SINGH . 





í 
Autar Singh (died 


Bisheshar Singh 
childless in 1879), | 





et aana) 
wail, 
> 
Thakur Jang Bahadur Baldeo Singh died 
Singh (died 18th June childless. 


1889)—Marjad Kuar 
(defendant No. 2.) 





f | 
Janki Prasad Sitla Prashad Singh Dwarka Prashad 
- Singh, de- (died childless) on Singh, plaintiff. 
fendant No. 1. 29th October 1905, 


The plaintif alleges that the property in 
suit was joint family property belonging to 
-Thakur Jang Babadur Singh- of which he 
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and his sons were joint owners. Thakur 
Jang Bahadur Singh died on the 8th June 
1889. His surviving sons, viz., the plaintiff 
who on that date was about 3 years old and 
the defendant No. 1 who was about 11 years 
old and Sitia Parshad Singh who was then 
about & years old succeeded to the entire 
property by survivorship. They were then 
all minors. Their mother Marjad Kuar, 
therefore, managed the family property. The 
defendant No. 1 attained majority about 8 
years ago. Sitla Parshad Singh died on 29th 
October 1905. On the 31st August 1899 
the said defendant had his name entered 
against the whole property. The plaintiff 
on attaining his majority desired his elder 
brother (defendant No.1) to partition the 
family property which the latter- refused 
to do. He, therefore, claims possession of a 
third of the entire property by partition. 

The defence of defendant No. 1 in sub- 
stance is that Taluga Rani Man is an esiate 
the succession to which is governed by the 
provisions of Act I of 1869; that it was from 
ancient times an impartible estate to which 
only one member ata time of the family 
succeeded. Autar Singh and his ancestors 
had always held it as such and on the death 
of Autar Singh in 1879 he was succeeded by 
his nephew Thakur Jang Bahadur Singh, on 
whosé death defendant NG; 1 as his eldest 
son succeeded under the provisions of Act 
I of 1569 to the exclusion of the plaintiff. 
A part of the property in suit (comprising 9 
villages) is the original talugdari estate, 8 
more villages were decreed at the regular 
settlement and the rest have been subse- 
quently acquired as accretions to the original 
estate. The defendant, therefore, pleads that 
he is entitled to the entire property in suit 
either under the provisions of Act Tof 1869 
or under the custom set forth in the written 
statement. It may be noted that the de- 
efendant in his written statement sets up a 
custom of impartibility under which one per- 
son alone succeeds to the estate. He, how- 
ever, does not state how that single heir 
was to be selected. Ifthe succession to the 
estate was governed by the provisions of Act 
T of 1869, the question of custom is immaterial 
except perhaps as to villages which do 
not form part of the estate. The plaintiff 
formed his replication on the 3lst October 
1907. On the 30th November 1907, a supple 
mentary written statement was filed by de» 
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ferdant No. 1 which gives further details 
about the property in suit. I will refer to them 
later on in discussing the various issues which 
arise in the case. 

On the 15th September 1908, the learned 
Subordinate Judge of Barabanki decreed the 
plaintiff’s claim as to villages Nos. 13, 14, 15, 
16,17 18, 20 and 22 list M. N., attached 
to the decree and he dismissed the claim as to 
the rest, 

Both parties have appealed against the 
decree of the Court below. The appeal of the 
plaintiff has been registered as First Civil 
Appeal No. 90 of 1903 and that of the 
defendant as First Civil Appeal No. 88 of 
1908. 

In the course of the hearing of the suit, 
Musammat Marjad Kuar died on the 8th 
September 1968. 

According to the case "of defendant No. 1, 
her death makes no difference in the position 
of the parties, according to the plaintiff’s case, 
her interest, if any, came to an end with her 
death or devolved on the surviving parties to 
the suit. 

On the pleadings the issues which are 
for the determination in this case are :— 

1l. Was Autar Singh a “taluqdar” wisi’ 
the meaning of that term as used in Act I of 
1869? 

2. %Isthe property in suit, or any and 
what part thereof, an “estate” within the 
meaning of that term as used in the said 
Act, or an accretion thereto, or is it joint 
family estate in its entirety P ` 

3. Ifnot an “estate” in its entirety or in 
part, is the succession thereto or the devolu- 
tion thereof governed by the general Hindu 
Law or by any and what special custom P 

4. To what property, if any, is the plain- 
tiff entitled in law? : 

What is his share therein? 

Before dealing with issues’ arising in the 
case, as set forth above, it would be as well 
to dispose of a subsidiary matter which has 
arisen out of the proceedings in the Court 
below. 

On the 30th November 1907, the learned 
Subordinate Judge of Barabanki fixed the 
following issues for trial (the party on whom 
the burden of proving the issues was laid by 
him is shown against each issue). 

1. Dothe parties to this suit con- 
stitute a joint Hinda family? vs 
plaintiff, 
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2. Are the properties in suit joint 
Hindu family properties ? On plain- 
tiff. j 
Is the plaintiff’s ‘share one-third ? 
On plaintiff, 
Or, is the defendant No. la taluq- 
dar? On defendant. : 
Are the properties in suit talugdart 
properties? On defendant. 
6. Are they impartible? On defen- 
dant. 
7. Is there a custom of gaddi nashint 
in the family? On defendant. 

The case was fixed for 21st and 23rd De- 
cember 1907, The case, however, could nob 
be taken up onthese dates. It was ultimate- 
ly taken up on the 18th January 1908. The 
plaintiff opened the case by putting’ in cer- 
tain documents and leading witnesses to 
prove his case. After the examination, of cer- 
tain witnesses, the case was postponed to 
the 28th February 1908. ` On that date the 
plaintiff’s pleader stated that he did not pro- 
pose to examine the witnesses for whose ex- 
amination the case had been postponed bat 
stated that he would ‘produce rebutting’ evi- 
dence on issues Gth and 7th after the defend- 
ant had closed his’ case. The defendant 
objected to the plaintiff adopting this course 
and insisted on the plaintiff being required 
to examine all the witnesses he proposed to 
call before the evidence for the defence was 
recorded. y 

The Court after hearing both parties ruled 
that ihe plaintiff was bound to call and ex- 
amine any witnesses he intended to call and 
that he could not be given another op- 
portunity to addace further evidence after 
the defendants had examined their 
nesses. 

In view of this ruling of the Court, the 
pleader for the plaintiff prayed for another 
chance being given to him to ‘call farther 
evidence. The Court intimated its readiness 
to do so on condition that the plaintiff paid 
Rs. 248 for costs incurred by the defendant 
in summoning his witnesses for the 28th 
February 1908 (who, on account of the post- 
ponement asked by the plaintiff, could not be 
examined until the plaintiff had first closed 
his case). 

The case was fixed for the 27th and 28th 
March 1908. 

On the 3rd March 1908, the plaintiff ap- 
plied to this Court to revise under section 


He o p 


wit- 


622 of the Code of Civil Procedure, 1882, 
the order dated the 28th February 1908 pass- 
ed by the Subordinate Judge by which he 
had ruled that the plaintiff was not entitled to 
call rebutting ‘evidence after the defendant 
had closed hig "ĉase, but must conclude all 
his evidedva before the defendant opened his 
case. “On the Ist May 19(8, a Bench of this 
Court presided over by Messrs. Chamier and 
Greeven, for the reasons given by them in 
their judgment, declined to interfere with 
the said order. They pointed out that the 
plaintiff could raise the question in the 
appeal against the final decree which may be 
made in the case, and that it was premature 
to interfere at this stage. The case is re- 
ported as Dwarka Prasad v. Janki Prasad, 
ee | 

On the case coming up again after the said 
order on the 7th July 1908, the pleader for 
the plaintiff stated that his client will not 
adduce any further evidence and that the 
defendant may be called upon to adduce his 
witnesses. The case was accordingly fixed 
for 22nd to 25th July 1908. The defendant 
opened his case on the 22nd July 1908. 
Witnesses for the defence were examined 
from day to day till 27th August 1908 when 
the defence closed its case. The Court 
pronounced judgment on 15th September 
1908. 

The plaintiff in his appeal to this Court 
impeached the ruling of the Court below of 
the 23th February 1905 in his fourth plea in 
appeal. f | 
“Tn this Court the plaintiff's appeal (First 
Civil Appeal No. 90 of 1908) was first open- 
ed on 26th July 1909. Mr. Chatterjee, the 
learned pleader for the appellant, first argued 
the point whether the properby in suit was 
an“ estate” as defined in Act I of 1869 and 
then proceeded to argue the questionof the 
custom raised in the appeal. In the course 
of the argument upon this point, our attention 
was called to the order of the 28th Feb- 
yuary 1908 and the ruling of this Court in 
Dwarka Prasad v. Janki Prasad (1). We 
thought it desirable before proceeding any 
farther to ask the learned pleader for the 
appellant, on the hearing of the appeal being 
resumed on thé 27th July 1902, to say whether 
he proposed to press the fourth plea taken in 
his appeal. Mr. Chatterjee, after conferring 
with his colleagues, asked for time to confer 

(1) 11 O, ©, 238, 
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with his client who was presentin Court be- 
fore deciding the course he proposed to 
adopt. To obviate all difficulty on the point 
hereafter, we intimated our readiness to make 
an order under Rule 27 of Order XLI of the 
Code of Civil Procedure directing the Court 
below to record at once the depositions of 
any witnesses whom the plaintiff may wish 
to examine by way of rebutting evidence 
on the 6th and 7th issues framed by the 
Court below, provided that alist of the wit- 
nesses proposed to be so called was handed 
over to us at once to enable usto make the 
order. Thefurther hearing of the appeal 
was adjourned to2 p.m. of that date at the 
request of Mr. Chatterjee. On the case be- 
ing called again for hearing at 2 r.m., Mr. 
Chatterjee intimated that his client had de- 
cided not to press this plea. The hearing of 
the appeal then proceeded. On 28th July 
1909, after the hearing had proceeded for some- 
time, Mr. Chatterjee on behalf of his client 
intimated that his client had in the mean- 
while changed his mind and putin an ap- 
plication asking this Court to direct the ex- 
amination of the witnesses mentioned in the 
application. In view of the fact that a good 
part of the evidence had already been laid 
before the Court, we decided to conclude the 
hearing of the appellant’s case and to pass 
orders after hearing the respondent first in 
this matter. After hearing the respondent, 
we do not think that the appellant should be 
allowed to call rebutting evidence on the 6th 
and 7th issues atthis stage of the case. The 
learned Subordinate Judge at an early stage 
of the case intimated his view that the plain- 
tiff was not entitled to call rebutting evidence 
on the said issues but must adduce all his 
evidence before the defence was called upon 
to open the defence. The documentary evi- 
dence of both parties on all the issues had 
already been filed. The order applied only 
to the oral evidence which the plaintiff pro- 
posed to call. The plaintiff asked for an- 
other date, on which he could call the remain- 
ing evidence which he had proposed*to re- 
serve as rebutting evidence. Another date 
was given to him but he decided not to call 
such evidence. After the dismissal of the ap- 
plication to this Court for revision, the learn- 
ed Subordinate Judge gave him opportunity 
once more, as would appear from his jufg- 
ment, to adduce further evidence on the ques- 
tion of the custom but he declined the op- 


portunity. In this Court we offered the ap- 
pellant an opportunity to examine witnesses 
(a list of them was required to be furnished), 
aud after three honrs’ consultation with his 
client, counsel for the appellant intimated his 
unwillingness to avail himself of the offer and 
his decision to proceed upon the record as it 
now stands. It is evident that the plaintiff 
was not at all serious in his desire to call . 
any rebutting evidence. He was evidently 

not ready on the 23th February 1908 (as 

he should have been). He asked for a post- 

ponement which was given to enable him to 

summon such evidence. He did not avail 

himself of the opportunity given by the 

Court below, nor of the opportunity that 

we offered him. We may also note that in 

this case the question of the existence of the 

Custom or the non-existence thereof mainly 

turns upon the documentary evidence pro- 

duced in the case coupled with certain pre- 

sumptions oflaw which we are asked to make, 

Oral evidence was useful in so far as it estab- 

lished certain links in the pedigree filed with 

the written statement of defence, the plaintiff 

could at any stage of the case have given evi- 

dence on the point. It is also not shown 

what material points could have been proved 

by these witnesses. We think that after 

the hearing had proceeded so far, it wonld 

not be right to allow him to change his mind, 

He must abide by the choice he had made 

on 27th July 1909, with the advice of his 

counsel and after mature deliberation, 

We now propose to deal with the various 
points arising in the appeal. 

The first point for decision is whether 
Autar Singh wasa talugdar within the mean- 
ing of the term as used in Act I of 1869. 
The word talugdar in that Act is defined to 
mean “ any person whose name is entered 
in the first of the lists mentioned in section 
8.” Looking at that list, we find his name 
entered in it at serial No. 67 (the estate owned 
by him being named as Rani Man). Under 
section 10 of Act I of 1869, “the Court shall 
take judicial notice of the said lists (.e., the’ 
lists prepared under section 8 of the Act) and 
shall regard them as conclustve evidence that the 
persons named therein are such talugdars.” 

The section leaves no option to the Court. 
It is bound to treat the entry as conela- 
sive evident of the fact that the person whose 
name is so entered isa talugdir within the 
meaning of the Act, 
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In view of the very clear provisions of the 
law on the point, ibis unnecessary to discuss 
this point any further. The cases* noted 
below support this view. 

I now pass on to the second point. Is the 
property in suit or any and what part thereof 
an estate” as defined in that Act? The term 

estate” is defined to mean the taluga or im- 
‘movable property acquired or held by a 
taluqdar in the manner mentioned in 
Sections 3, 4 or 5.......... We have nothing 
to do in this case with the provisions of 
sections 4 or 5 of the said Act, as the 
property in question is alleged by the 
defendant to have been acquired in the 
manner mentioned in section 8. We have, 
therefore, to examine the provisions of that 
section to find the manner in which such 
property was actually acquired and to as- 
certain whether such acquisition falls within 
the purview of that section. 


Under that section, every (a) talugdar with 
whom a (b) summary settlement of Gov- 
ernment revenue was made between the (c) 
first day of April 1858, and the tenth day of 
October 1859 or (d) to whom before the 
passing of this Act....a talugdar? sanad 
has been granted shall be deemed to have 
acquired a permanent heritable and transfer- 
akle right in the estate comprising the 
Villages and lands attached to the agreement 
or gabuliat executed by such talugder when 
such settlement was made, or which may 
have been decreed to him by the Court of an 
officer “engaged in making the first regular 
settlement of the Province of Oudh * * * * #74 
The conditions necessary to bring the case 
within the four corners of section 3 of the Act, 
therefore, are :— 

(a) that such person must be a taluqdar 
with whom 

(b) a summary settlement of Govern- 
ment revenue must have been made 

(c) between lst April 1858, and 1Uth 
October 1852, 

(d) or a person to whom a talugdard 
sanad was granted before the pass- 
ing of the Act. 
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*Hurpurshad v. Sheo Dyal, 3 I. A. 259; 26 W. R. 55; 
Achal Ram v, Udai Partab Dutt, 10 C. 511 at p. 518; 
111. A. 5l; Bisheshar Bakhsh Singh v. Ranbijai Singh, 
18 C. 111 at p. 114; 17 I. A. 173; Brij Indar Bahadur 
Singh v. Janki Kaur, 5 I. A. 1 at p. 12; 1 ©. L. R. 318; 
Mohammed Abdussamad v, Kurban Hussain, 7 O. C. 
256 at p. 257. 





Such person shall be deemed to have ac- 
quired a permanent heritable and transferable 
right in the estate comprising the villages 
ete., named in the list attached to the gabulzat 
executed by such falugdar when such sum- 
mary settlement was made. The combination 
of the facts (a), (b) and (c) or (a), (b) and 
(d) produces the effect of conferring full 
proprietary right in villages mentioned in 
such list. It was, however, possible (and it 
actually so happened in many cases) that the 
summary settlement was made with a taluq- 
dar as to many villages and taluqdart sanad 
granted to him in respect of them but there 
were other villages to which he was equally 
entitled, the summary settlement of which 
under a mistake had been made with other 
persons. He had to establish his right to 
them in the course of the first regular settle- 
ment of Ondh. A decree granted at such 
settlement establishing his right to them 
placed them in the same position as the 
villages entered in the said list. In other 
words the legal effect of facts (a), (b) and 
(e) or (a), (b) and (d) was extended to the 
villages so decreed. On a true reading of the 
section, the falugdar must hold some land 
which was summarily settled with him in the 
manner set forth in the section or he must 
hold land in respect of which a taluqdurt 
sanad was granted to him. He must hold 
some land acquired under one or both of 
the methods mentioned here. He may in 
addition to these villages or land have other 
land decreed to him at the first regular settle- 
ment. Such additional land will also be part 
of his estate. This part of the section per- 
mits the decreed villages being consolidated 
with the pre-existing “estate.” Mr. Nasim 
on behalf of the defendant-respondent has, 
however, argued that it is not a sine qua non 
under this section that he should have some 
villages or land summarily settled with hime 
in the manner referred to in this section or 
villages or land in respect of which a Zalug- 
dari sanad bas been granted. He may have 
no villages or land at all coming within 
either of these two descriptions. But if he 
gets a decree at the first regular settlement 
in respect of any land or villages granted al- 
ways that the person is a ¢alugdar under the 
Act, the land or villages so decreed to him 
become his estate within the Act. In other 
words the establishment of a title under such 
a decree was an alternative mode of acquir- 
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ing an estate, and not a mode of making ad- 
-ditions to an estate acquired already in the 
two modes mentioned in the first part of the 
section. The question is one of vital import- 
ance in this case, as it is common ground 
that no talugdari sanad was granted to Bhaiya 
Autar Singh in respect of any villages and 
the making of the summary settlement of 
Government revenue within the dates pre- 
seribed is disputed. 


After considering the language of the 
section carefully, it seems to me that to 
bring the property within the definition of 
an “estate” under this section, either a 
summary settlement must have been made 
with the éalwgdur within the dates prescribed 
or a talugdari sanad granted him. One of these 
two events is a sine qua non. The effect of 
‘one or both of these events happening i is to 
bring within the purview vf an “estate” 


(a) villages and lands named in the list 
attached to the gabuliat executed 
by him at the summary settlement; 

(b) and in addition thereto villages nob 
in the said list, but which were 
decreed to him at the first regular 
settlement, 


Before leaving this part of the case, it is 
only necessary to refer to two cases in which 
somewhat similar questions arose. The first 
is the case of Gujraj Singh v. Nau Nehal 
Singh (2) and the second the case of Azmat- 
unnissa Begam v. Shah Ara Begım (3). In 
the latter case Mr. Deas (Spankie, A. J. C., 
concurring) at page 45 observes as follows; — 

“Ib was contended by the learned counsel for 
the defendants-appellants that all the villages 
in defendants’ List No. 1 should be held to be 
taluqdart estate within the meaning of sec- 
tion 3of Act Iof 1869, as the gabuliats of 
the four villages, Ahmaman, Ardannamau, 
‘Hasnapur, Bhadruk, show that in respect of 
these villages a summary settlement of the 
Government revenues was made with the 
daroga, and that it matters not whether 
such settlement was made with him as mus- 
tajir or farmer or as proprietor. I am unable 
to admit this contention. The provisions of 
section 3 of the Act should be read with the 
orders by the Governor-General on 10th and 


(2) 1 0. 0. Sup. Vol, 24. 
(3) 1 0. C. Sup. Vol, 36. e 
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19th October 1859, and referred to in that 
section. It „appears to me that though the 
daraga was “talugdar” as that term is defined 
in the Act and used in section 8, still the 
engagements at the summary settlement were 
taken from him as mustajir or farmer and 
not as proprietor; and did not amount to a 
summary settlement within the meaning of 
section 3. Inthe absence of such summary 
settlement in respect of any village, and in 
the absence of a sanal, he did not acquire 
title under the said section to the property 
granted to him in farm or to the property 
subsequently decreed to him at the regular 
settlement, and these properties were not his 
taluqdari estate as that term is defined in sec- 
tion 2.” 


Having thus indicated the mode and con- 
ditions under which the property must be 
acquired under section 3 of the Act, so as to 
attract to it the privileges and status, attach- 
ed to an “estate” as defined in section 2 of 
that Act, it becomes now necessary to examine 
the history of the acquisition of this property 
by Autar Singh. Before proceeding further, 
we may say at once that it is not disputed 
that the summary settlement of a part of the 
property in suit was made with Autar Singh 
that he obtained a decree for another portion 
of itat the regular settlement and that he 
otherwise acquired the rest. The only point in 
dispute, however, is whether the acquisition 
was made under the conditions prescribed by 
that section, so as to attach to the property 
so acquired the legal incidents flowing out of 
an acquisition which satisfies those condi- 
tions. 


It is common ground inthis case that no 
talugdari sanad was granted by the Govern- 
ment to Autar Singh. The statement made 
at page 83 of the Gazetteer of the Barabanki 
District, recently compiled by Mr. Nevill and 
published in 1904, to the contrary is incorrect, 
The fact that no taluqdari sanad was granted 
to Autar Singh is admitted inthe Wajzb-ul-arz 
of Rani Man (Exhibit 30 of the plaintiff 
and Exhibit A 53 of the defendant), and 
is explained on the ground that the revenue 
assessed on the property was small. In other 
words, ib way nob an estate of sufficient 
magnitude to deserve the grant of a talug- 
dart sinad. 


Condition (4) as seb forth by me above ig 
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not satisfied and the question for considera- 
tion in connection with this point is whe- 
ther the combination of facts (a), (b) and 
(e) as set oub above by me has been es- 
tablished. Mr. Chatterjee on behalf of the 
plaintiff appellant has in the first place 
arguéd that the person with whom the 
summary settlement was made must have 
been on the date of the settlement a ¢alug- 
dar (not as defined in the Act but in the 
sense in which that term is generally used in 
the Hindustani language). I have already 
shown that the term “‘talugdar” as used in the 
Act has been defined in section 2 thereof and 
unless there be something repugnant in the 
subject or context, it must be deemed to have 
been used in that sense throughout the Act. 
Tt has also besn argued that Act I of 1869 had 
not come into existence when the summary 
settlement was made, and when the Govern- 
ment made a summary settlement with a 
person as talugdar this designation was used 
in the sense which that term hasin the 
Hindustani language and not in its legal 
sense as defined in Act lof 1859. This is 
perfectly true as a general proposition, but 
section 3 does not require that such settle- 
ment must have been made with a person 
then designated as taluqdar, but that the 
person with whom such settlement was then 
made must now come within the definition of 
that term as given in the Act. In other 
words, his name must be entered in the first 
of the lists mentioned in section 8 of the Act. 
lf a settlement was made with a person 
then designated as Zalugdar, and in his 
capacity as such, such person would not 
be a ftalugdar within the meaning of 
that term as used in section 3 of the Act. 
In support of his contention, Mr. Chatterjee 
has relied upon the following cases:— 
Gajraj Singh v. Nau Nehal Singh (2); 
Azmatunissa Begam v. Shah Ara Begam (3); 
The Widow of Shanker Sahat v. Raja Kashi 
Parshad (4); Mahomed Imam Ali Khan 
v. Husain Khan (5). I will take up the 
third of these cases firat being the earliest 
judgment of their Lordships of the Privy 
Council bearing upon the point. In that 
case, the summary settlement of the taluga 
was made with one Raja Kashi Prasad and 
a settlement in respect of four villages in the 
taluga and shares in other villages was made 


(4) 41. A. 198. 
(5) 26 C. 81; 25 I. A. 161; 2 C. W. N. 737. 


in favour of the widow of Shanker Sahai. The 
question was whether the widow had acquired 
the status of a talugdar, Their Lordships 
had to construe the following words in that 
order “and the name of Shanker Sahai’s 
widow be recorded as a share-holder”. At 
page 75 of the report their Lordships observ- 
ed as follows:—Lastly, their Lordships are 
of opinion that there is no ground for holding 
that the summary settlement and the subse- 
quent order of 1859 have conferred talugdart 
rights on the appellant. The order declared 
that every taiugdar with whom a summary 
settlement had been made since the re-occu- 
pation of the province, had thereby acquired 
certain rights. To bring any-person within 
the operation of this clause, he must be shown 
to be one with whom a summary settlement 
was made between the first of April, 1858 
and the 10th cf October, 1859, as tatugdar. 
It does not appear to their Lordships that 
this can be predicated of the appellant. She 
never entered into any engagement for the 
revenue. From the settlement proceedings, the 
Statement A andthe Roobearry (Appendix 
pages 45 and 46), it appears that 
the Raja was the only person who applied 
for the settlement, that he sought to settle 
for all the twenty-six villages as one estate 
or talug, that he was described on the face of 
the proceedings as the éaluqdar, the appel- 
lant being spoken of only as the widow of 
Shanker Sahai, and that the triennial settle. 
ment was then directed to be made, and was 
made with him, the gabulzat being taken from 
him alone. Undoubtedly the application of 
the Rajah stated the interest of the applicant 
both in the four and in the seven villages 
and admitted that in 1856 and immediately 
after the annexation of Oudh, there had been 
three distinct settlements of the villages, for 
which he was then seeking to settle as one 
entire estate or ¢alug. But this latter fact, 
though consistent with the fiscal policy which 
prevailed between the annexation and the 
mutiny, is alike inconsistent with the 
policy inaugurated by Lord Canning’s Pro- 
clamation with the status of talugdars there- 
by assured to the respondent and with the 
final order of the Settlement Officer. The 
construction which their Lordships would 
put on the words “and that the name of 
Shanker Sahai's widow be recorded as 
share-holder” is not that the Settlement 


° Officer gave or intended to give to the ap- 
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pellant the right of making a summary 
settlement as taluqdar, but simply desir- 
ed to place on record for her benefit her 
admitted proprietary and beneficial interest 
in some and some only of the villages which 
made up the settled talug.” 

This was really a case upon the construc- 
tion of section 4 of the Act. The estate within 
which their Lordships were dealing in that 
case was specially exempted from the oper- 
ation of the confiscation proclaimed on the 
15th March 1858, and is an authority for 
holding that for the purposes of that section, 
it must be shown that the settlement was 
made with such person “as talugdar.” This 
case is, therefore, not an authority for hold- 
ing that the settlement must have been made 
with a person then designated as taluqdar and 
in his capacity assuch. The case of Mahomed 
Imam Ali Khan v. Husain Khan (5), also does 
not support the contention of the appellant. 

I now turn to the two cases decided by 
this Court. In the first of them, Mr. Deas 
was apparently inclined to think thas it was 
necessary to prove that the settlement should 
have been so made but he does not decide 
the point, nor was the decision of the point 
necessary for the purposes of that case. The 
observation relied upon runs at page 33 as 
follows :— 

“I doubt whether he acquired such a right 
under the sanad as the villages comprising 
the estate were not specified in the sanad and 
no gabuliat was executed by him as a talugdar 
and consequently the aforesaid villages were 
not included in any list attached to such 
gabuliat.” The observation, in so far us it 
seems to require the execution of the qubuliat 
as a talugdar, was mere obiter. In the second 
case, the summary settlement was made as 
mustajir or farmer and not as proprietor. 
Section 3 of Act I of 1869 certainly does re- 
quire settlement of Government revenue at 
least as proprietor, I entirely agree with the 
observations of the learned Judges, which I 
have quoted at pages 28 to 30 of this 
judgment* andthe decisions arrived at in 
that case that settlement as a mustar or 
farmer was not the settlement contemplated 
by section 3 of the Act. The case does not 
decide that a settlement as talugdar only was 
contemplated in the section. 

Mr. Naseem on behalf of the defendant-re- 
spondent has attempted to show that before 


* Page 88, ante. 


the annexation of Ondh, Autar Singh was 
treated as a ftalugdar by the then ruling 
power as also by the British Government in 
the early sixties and thereafter. This appears 
to be so. The term talugqdar had no precise 
and hard and fast signification such as it 
has under Act I of 1869. It was generally 
applied to a person holding a large estate 
and who had acertain social and political im- 
portance. Autar Singh possessed 21 villages. 
He was a Surajbansi Rajput and his family 
was an offshoot of the Harba Raj. It is no 
wonder that he was in parwanas and other 
documents described as a talugdar. Similarly 
in the early sixties and finally in preparing 
the lists required by section Sof Act I of 
1869, he was dealt with as “ftalugdar” but 
this does not prove that the summary settle- 
ment was made with him as falugdar. In 
the gabuliat signed by him (Exh. A. 6), 
he describes himself as “resident of Rani Man” 
not as talugdar of that taluqu. He calls him- 
self “malguzar” (revenue payer) and not 
taluqdar and he signs himself as Lamberdar 
only. Similar observations apply to the palta 
(A. 7) granted at the said settlement. I 
need not pursue the discussion of this matter 
any further, as I think it is irrelevant to the 
real issue in the case. It seems to me that 
whatever may have been the status conceded 
to him before and after the summary settle- 
ment, he was not treated as talugqdar in the 
proceedings in that settlement. The setile- 
ment of eleven of his villages, as I will show . 
hereafter, was allowed to stand in favour of 
Raghubar Singh and Nirmal Singh. A 
settlement of the remaining nine villages 
only was made with him. 

The next question is, was such settlement 
made within the dates prescribed by section 
8 (i.e., Ist April 1858 and 10th October 1859)? 
‘Lhe first of these two dates is the date on 
which the summary settlement commenced. 
The second is the date of the well-krown 
letter of the Government of India to the 
Commissioner of Oudh (No. 6268 of 10th 
October 1859) which forms part of Schedule I 
of Act i of 1869, and is the basis of all title 
to any part of the soil of Oudh. It is the 
document under which the Crown re-granted 
to the owners of iand in Oudh what it had 
confiscated by the proclamation of 15th March 
1858. It conferred on the taulgdar a perma- 

nent, hereditary and transferable proprietary 
right in the taluga for which he had engaged 
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including the perpetual privilege of engaging 
with the Government for the revenue of 
the taluga. The letter may rightly be describ- 
ed to be genesis of the falugdar? system in 
Oudh. Was the settlement made within 
the said dates, is a question of no small diff- 
culty in this case? 

The facts "in connection with this point 
appear to be these. On the re-occupation of 
the Province of Oudh by the British army, 
all proprietary right in the soil of Oudh 
(with certain exceptions) was confiscated by 
Lord Canning’s Proclamation of 15th March 
1858. On the 25th March 1858, the Chief 
Commissioner of Oudh invited all persons 
“ab once to come in ready to obey his 
orders” and pronounced, except in the 
case of persons who had taken part in 
committing atrocities on helpless Europeans, 
that none of their lands will be confiscated and 
their claims to lands held by them prior to 
annexation willbe heard (Sykes’ Compendium 
of Talugdari Law, page 381). On 28rd June 
1858, a circular letter was addressed by the 
Government to the taluqdars inviting them to 
present themselves in Lucknow and tender 
their allegiance. The Government assured 
them in this letter that it will preserve to 
them their life and property and confirm 
them in the estates possessed by them during 
the nowabi (Sykes’ Compendium of Talugdart 
Law page 382). 

- Autar Singh, who was in possession of the 
property during the Mahomedanrule, however, 
did not promptly present himself for reasons 
which are immaterial to the case. After wait- 
ing for sometime, the Government, on 7th 
August 1858, decided to settle eleven of the 
villages of the taluga with Nirmal Singh and 
Raghubar Singh (Exhibits Nos. 14 and 15), 
mouza Saifpur was confiscated and granted 
to Misra Narain Dat (Exhibit No. 16) and 
the remaining nine villages were settled with 
Kashi Parshad, the grandson of Sakat Singh 
(wide fuil pedigree, schedule I to “this judg- 
ment). Kashi Parshad and Abhoran Singh 
had claimed a settlement of these villages on 
the ground of their relationship (wide Exhibits 
Nos. 12 and 13) and these nine villages being 
ordered to be settled with them they executed 
a gabuliat on the 4th October 1858, accept- 
ing the summary settlement made with them 
(Exhibits Nos. 17 and 18). Thus AutarSingh 
was left without any estate whatever. He,how- 
ever, appeared on 22nd July 1859, explained 
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his absence and prayed fora settlement of 
his property being made with him (Exhibit 
A 1). His petition was sent to the Deputy 
Commissioner of Daryabad for inquiry (Ex. 
hibit A 2). The outcome of all this was a 
letter from the Government No. 2211, dated 
the 5th October 1859. The original letter 
or a copy thereof is not forthcoming but 
we have a proceeding of the Deputy Com- 
missioner of Daryabad, dated 13th October 
1859, in which it is recited. This pro- 
eeeding is oneof the most important docu- 
ments in the case. It recites that a docket of 
the Commissioner of Lucknow No. 56, dated 
10th October 1859, forwarding copy of the 
letter of the Secretary to the Chief Commis- 
sianer of Oudh No. 2211, dated 5th October 
1859, was received. It recites the contents of 
the letter, dated 5th October 1859, thus:— 
“Gaib Chief Commissioner bahadur ko manzur 
hat ki nisf tlaga Rant Man yani nao mouza jo ek 
gabuliat men filhal bandobust hue hain, unka 
bandobast Autar Singh ke sath kia jae.” 

The Chief Commissioner sanctions that a 
settlement of half the laga Rani Man (r.e. 
of nine villages), which have at present been 
settled under one gabuliat, be made with 
Autar Singh. 

The Deputy Commissioner, in this proceed- 
ing, orders that a patta(lease) and gabuliat in 
respect of the nine villages be prepared for 
due execution and that Autar Singh be placed 
in possession. The patta and gabuléat were ac- 
cordingly prepared. Both were signed on 13th 
October 1859 (Exhibits A. 4 and A.7) and 
Autar Singh was placed in possession of the 
nine villages on 29th October 1859 (Exhibit 
No. 24). The plaintiff has argued that the 
summary settlement must be deemed to have 
been made in this case on 13th October 1859, 
the date on which the patia of these villages 
was granted by the Government and accepted 
by him under his gabuliat of the same date. 
The defendant-respondent, on the other hand, 
has argued that the settlement must be deemed 
to have been concluded on the 5th October 
1859, the date on which the Chief Com- 
missioner gave his sanction to the summary 
settlement being made with Autar Singh. 
The Court below has accepted the defend- 
ants contention. The rules under which 
the summary settlement was made have not 
been placed before us by either party. Indeed 
these rules, if they ever existed, cannot be 
traced now. Under the laws relating to 
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settlement now in force, the sanction of the 
Government to the settlement comes at the 
very end. Without such final sanction, the 
settlement is not concluded in law. We 
do not know what were the provisions on this 
point then in force. By his application of 
22nd July 1859 (Exhibit A 1), Autar Singh 
had applied for the settlement of these 
villages (presumably on the same terms in 
whichthe then settlement was made with 
Kashi Parsad and Abhoran Singh, though it 
is not so stated in the application. The actual 
settlement made with him as evidenced by the 
` patia and gabuliat, dated 13th October 1859, 
differs from the’ gabuliat. given by Kashi 
Parshad and Abhoran Singh in the period 
. and the amount of revenue which he under- 
took tò pay thereby). In the absence of any 
yules, the Court below has held that the 
principles of the Contract Act should be 
applied to determine whenthe contract of 
settlement was concluded. It holds that when 
the Government on 3th October 1859 acceded 
to the application of Autar Singh, the settle- 
ment was concluded. The execution of the 
patta and the gabulcat were mere formalities 
which followed the sanction of 5th October 
1859. I doubt very much whether the prin- 
ciples of the law of contract arein their strict- 
ness applicable to a case like this. The Crown 
was the owner of the land. It was proposing 
to grant it to a subject who had to take it 
on whatever terms the Crown was prepared 
to make the grant. The Government directed 
ity officers on 5th October 1859 to grant the 
villages to Autar Singh on terms which must 
have been set out in course of the correspond- 
ence for a term of three years. This autho- 
rity was forwarded by the Commissioner of 
Lucknow on 10th October 1859 and received 
at Daryabad on 18th October 1859. If in 
the meanwhile, any act of disloyalty on the 
` part of Autar Singh come to light un- 
expectedly, the Government had the locus 
penitentia to withdraw its order. Autar 
Singh was on his part at liberty to change 
his mind atany time before he signed the 
gabuléat. He could not be compelled to take 
the villages and pay the revenue mentioned 
in the qabuldat until he had signed it. The 
result is that up to 13th October 1859 before 
the patta and gabulzat were signed, either party 
was ab liberty to withdraw. The Govern- 
ment, no doubt, authorized its officers to settle 
the villages with Autar Singh. It could, 
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however, withdraw the authority sò given ab 
any time before it was executed. In this view 
of the position, it is impossible to say that the 
settlement of Government revenue was made 
with Autar Singh until 13th October 1859. 
An essential part of the settlement of Govern- 
ment revenue is the final acceptance of the 
amount to be paid by the person undertaking 
to pay it. There is no evidence to show that 
prior to 13th October 1859, Autar Singh had 
finally undertaken to pay the amount which 
he undertakes to pay by his gabuliat. The 
fact that the settlement was made with him 
is not initiated by the fact that the gabuliat 
was signed on 13th October 1859, but it does 
not acquire the special efficacy which the law 
clothes it with ifthe settlement had been 
made prior to 10th October 1859. The date 
viz., lOth October 1859, js, prescribed by law. 
Effect must be given, to the words of the 
section which fix this date. That the con- 
clusion of the settlement within these: dates 
is essential seems to have been laid down in 
several cases, Thetwocases in the supple- 
mentary volume of Oudh cases reported at 
pages 24 and 36, (2) & (3), take the same view 
as also the judgment of their Lordships of the 
Privy Council in the case of The Widow of 
Shanker Sahat v. Kashi Prasad (4). There is 
another difficulty in the defendant’s way. The 
right conferred by section 3 of the Act is ac- 
quired “in the estate comprising the villages 
and lands named in the list attached to the ag- 
reement or gabuliat”’. There is no list attached 
to the gabuliat. No villages are named either 
in it or in the patta. All that is said is that 
the patia and qabulzat is in respect of nine 
villages not named, so that these villages by 
reason of their settlement not being concluded 
before 10th October 1859, as also by reason 
of their being not named in a list required to 
be attached to the gabulzat, do not form part of 
the “estate” as defined in section 2 of Act I of 
1869. The.-result of arriving at this conclusion 
is that the villages settled with Autar Singh 
on 13th October 1859 do not form part of 
estate, the succession to which is governed by 
the provisions of Act I of 1869. 

I now come to the villages decreed to him 
at theregular settlement. During the course 
of the first regular settlement of Oudh, Autar 
Singh applied on 8th December 1865 for 
settlement of certain villages being made with 
him (Exhibit A 10). His claim was decreed 
on 22nd December 1865 (Exhibit A 12), 
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Exhibits A 13A, 14, A15, Al7 and 18 
A 19 and 20, A. 21 and 22, A. 23 and 24 and 
so on refer to other villages the claim to which 
was subsequently decreed. The learned Subor- 
dinate Judge has held these villages too part 
of the “estate”, On his finding that the 
villages settled with him on 18th October 
1859 constituted an estate under the Act, his 
conclusion as to the villages decreed to him 
as above was perfectly correct. It is obvious 
that this conclusion cannot now hold good. 
These villages as also the other villages subse- 
quently acquired by him do not, therefore, con- 
stitute an estate to which the provisions of 
Act I of 1869 apply. The succession to this 
property is, therefore, not governed by the 
provisions of section 22 of that Act. I cannot 
but regrét at finding myself constrained to 
arrive at this conclusion. The language of 
section 3 of Act I of 1869 is perfectly clear. 
I must give effect, so far as possible, to every 
word of the section and discover the intention 
of the Legislature only from the terms used 
and Iam not at liberty to speculate upon 
the existence of aby intention not con- 
sistent with the plain and obvious meaning 
of such terms, The words used in a statute, 
if clear and unambiguous, must be given 
effect to and cannot be controlled by the 
general policy which may have induced the 
Legislature in enacting it. The rule of con-, 
struction is well-understood and well-estab- 
lished or authority. 16 has been argued that 
as the name of Autar. Singh is entered in 
List II, (a list of talugdars whose estates 
according to custom of the family, on or before 
lath day of February 1856, ordinarily devolv- 
ed on a single heir). under Serial No. 20,. 
it could not have been the intention of the 
Legislature that the succession to such estate 
should not be governed by the provisions of 
section 22 of that Act. 
in List 1 prepared under the’ same section. 
Tt could not have been the inteution of the 
Legislature that an Act which was enacted 
to regulate the succession to “estates” of talag- 
dar, to have a taluqdar without an estate at 
any rate on the day the Act came into force. 
The anomaly, if any, is due either to the Le- 
gislature not being aware that the summary 
settlement was not concluded in this - parti- 
cular case before 10th October 1859; nor was 
it aware that no list specifying the names of 
villages was attached to the gabuliat. The exe- 
cutive authorities in framing Lists I and II 


His name is entered - 


under section 8 of the Act were evidently 
misinformed on these points. Other in- 
stances of mistakes like this have occurred. I 
may refer to the case of Abdussamad v. 
Kurban Husain (6), where the name of a per- 
son was entered in Lists I and III, the third 
list is of talugdars whose sanads declared that 
the succession to their estate was regulated 
by the rule of primogeniture. In this case 
no sanad was granted as a malter of fact to 
this person and yet his name was entered in 
List III. Other instances have also occurred 
of the entry of the names of persons who died 
some time before the preparation of such 
lists. If the intention was to include only 
those persons in the category of talugdars, with 
whom a summary settlement was concluded’ 
before 10th October 1859 or to whom a 
taluqdart sanad was granted before the passing. 
of the Act (and upon the clear language of 
the statute, ib must be taken that that was 
the intention), the executive authorities pre- 
sumably would not haveincluded Autar Singh's 
name in Lists I and II, if they had known 
that no sanad had been granted to him and no 
settlement concluded before the date specified 
in the section nora list prepared and attached 
to the gabuleaé giving the names of the vil- 
lages settled with. The mistaken impres. 
sion that a sanad was, in fact, granted is, 
as I have already pointed out, repeated in’ 
the Gazetteer of the district recently pub. 
lished under the auspices of the Government 
of United Provinces in 1904, ; 

In this view of the case, it is necessary to 
consider whether the custom set up has been 
established. 

It is common ground that the property was 
possessed (whatever its previous history may 
have been) by Jang Bahadur Singh. On his 
death his three sons would succeed to the pro» 
perty under the Hindu Law. Unless, theres 
fore, a custom of impartibility and primogeni. 
ture is established, the property would be” 
divisible among his sons under the ordinary 
Hindu Law and it is, therefore, for him to 
establish that custom. 


The Court below has found that the evi- 
dence established this custom and I have now 
to see whether the finding is sustained by the 
evidence on the record. 

To enable me to deal with the argument 
which had been addressed to us on this point, 


i is necessary to bear clearly in mind 
(6) 7 0. C. 256. y in mind the 
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family pedigree as seb up by the defendant 
which forms schedule I of this judgment. 
The pedigree as set out there shows clear- 
ly the persons in each degree of descent in 
parallel lines. The names of those alive on 
the date the defence was filed are under- 
lined. The order of succession to the 
property (whatever it was) which formed 
the nucleus of the Rani Man Taluga, or its 
later development is shown in red ink in 
Roman numerally. The names of the per- 
sons belonging to the family who have been 
called as witnesses in the case are also indi- 
catedthere. The parties to the suit are Raj- 
puts ofthe Surajbansi clan which own the 
Harba Raj in this District. A short account 
of this Raj isto be found at page 87 of the 
Gazetteer of the Barabanki District referred 
to above. The report of first regular settle- 
ment of this district also refers to it at page 
59. Itis admitted that the family with 
which we are now concerned is an offshoot 
of the Harba Raj. The wajzb-ul-arz of Rani 
Man [copies of which have been filed by both 
the parties (Exhibits 30 and A53)] gives the 
history of this family. It was prepared in 
accordance with the directions coniained in 
Settlement Circular No. 20 of 1863 dated 6th 
March 1863. a 

Rule I of that Circular directs :— History 
of the village As the wajib-ul-arz is intended 
to bea record of the whole constitution of the 
village, it is necessary for a clear understand- 
ing of the present usages of the village com- 
munity to describe as far asit can be ascer- 
tained the past history of the village from 
the earliest period to which it can be con- 
yeniently traced. In éulugas, the history of 
the taluga should be recorded in the 
wajib-ul-arz of the village which gives its 
name to the taluga. Should a taluga have been 
formed wholly or in part by the incorporation 
of villages simply or in clusters, the mode 
and date of such incorporation .whenever no- 
toriously known or ascertained during the in- 
vestigations into subordinate. rights should 
be recorded but no inquisitive enquiry into 
the method by which a village was brought 
into a taluga should be permitted. The history 
of different great families or clans of Rajputs 
or other tribes found inhabiting a number 
of villages should be recorded in the princi- 
pal village belonging to the clan (peer gaun). 
The materials for this record will generally 
have been brought together in the evidence’ 
placed on record during the investigations 
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into the claims preferred for property or 
other rights in the village. Where such is 
not the case, they can be obtained from the 
kanungoes, patwarts and villagers. Hndeavours 
should be made to render these records 
as accurate as possible; for the information 
thus obtained would greatly facilitate the 
compilation of a history of the Province. It 
cannot but be a matter of interest to officers 
engaged in the settlement to trace the for- 
tunes of the several clans now found resident 
in Oudh and J, therefore, feel confident that 
they will willingly exert themselves to ob- 
tain the information necessary to make this 
portion of the wajzb-ul-arz avaluable record.” 
A wajtb-ul-arz so prepared has been held to 
be prima facie evidence of the facts recited 
therein in numerous cases, more specially of 
family custom embodied in it. The weight 
and value attached toit depends, of course, 
upon the circumstances of each case. The 
most recent instance of this is the decision 
of the Privy Council, which is popularly 
known as the Bhur case reported in Musam- 
mat Probati Kunwar v. Rant Chandra Pal 
Kunwar (7). 


It will only be necessary to mention a few. 
of the caser, which bear upon the probaole. 
value of doeuments in the note below.* 
This wajtb-ul-arz states that the taluqa was 
founded 150 years ago (the wajib-ul-arz 
was drawn up about 1867). Raja Lachmi 
Narain of Harba gave it to his younger brother 
Gulab Shah sarat Arjumpur for his support. 
This village descended ultimately to his 
grandson Sukh Sah who acquired 12 raore 
villages “by sale, mortgage or possession” (2.e., 
by taking possession of them by force) and 
gave it the appearance of taluga. The next 
event of importance recited therein is that 
he gave five of these villages (stkraura etc.) to 
his brother Newaz Singh (who is also some- 
times mentioned as Newaz Shah in the evi- 
dence) retaining the remaining eight for 
himself. He acquired one more and was 
owner of nine villages on his death.. The 
plaintiff relies on this as an evidence of parti- 
tion of the property disproving the custom set 

(7) 36 I. A. 125; 10 C. L. J. 216;6 A.L. J. 767; 


13 0. W. N. 773; 11 Bom. L. R. 890; 12 O, C. 304; 31 
A. 457; 4 Ind. Cas, 25. 





* Payn v. The Administrator General of Bengal; 
50. 766; 6 C, L. R. 221; Jhany Bhadur Singh v. Jagdeo 
Bakhsh, 1 O. C. 801; Pragi v, Baiju, 4 0. ©, 71. 
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up by the defence. The defence rely upon the 
fact that the bulk of the property remained 
with Sukh Sah as supporting the custom. 
The successor to the property was Sakat 
Singh the eldest son, who acquired seven 
more villages and obtained a sunad muafi of 
Sarat Saif Ohak Bhanduch and sir in taluga 
Rani Man and sakana by Royal Grant (shuka 
shahi). The defendant asks to read the word 
. which is quoted as sir” above as niz., but the 
copies filed by both the parties show that the 
word is really “sir” badly written. I will 
deal with the argument based upon this 
reading later on. On the death of Sakat 
Singh, the property came into possession of 
Ganga Singh, his younger brother and did not 
descend to his sons (the descendants of one 
of whom are alive and one of them Rama- 
dhin has been examined as a witness in the 
case). This fact is relied upon by the plain- 
tiff as another instance of departure from the 
rule of primogeniture. The plaintiff tries to 
explain by hearsay evidence, which, I think, is 
not admissible and in any case of no value. 
Up to this point the pedigree is fully estab- 
lished by the documentary evidence on the 
record, the principal document being the 
said wajzb-ul-arz. I may also note that in 
the course of the hearing of the suit in the 
Court below, the pedigree from Sheodat 
Singh downwards was also admitted by the 
plaintiff. All that remains so far as this branch 
of the family is concerned is to prove that 
Mian’ Baksh was the father of Sheodat 
Singh aforesaid, who.was son of Ganga 
Singh. The same wajib-ul-arz (although it 
does not give the name of Miau Baksh) 
proves thatthe parties are descendants of 
Ganga Singh. In the application made by 
Kishen Prasad and Abhoran Singh (Ex- 
` hibits Nos. 12 and 13) it is stated that their 
grandfather and Autar Singh’s greatgrand- 
father were brothers. There is no reason to 
doubt the accuracy of this statement. This 
would connect Sakat Singh to Ganga Singh’s 
branch. The defendant has examined Sheo 
Ratan Singh (D. W. No. 1), Mababir Baksh 
(D. W.No. 2), Rampal Singh(D. W. No. 18), 
Ramdat Singh (D. W. No. 5) and Ram Dha 
Singh (D. W. No. 4), who are members of 
the same in proof of the family. He has 
ealled several other witnesses who belong to 
the cadet branches of the Harba family to 
prove the family pedigree. I think the evi- 
dence fully establishes the pedigree. It is 
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the best possible evidence available under the 
circumstances and uncontradicted. The Court 
below which had the witnesses before it con- 
sidered it perfectly reliable and I see no 
ground for taking a different view. If this 
pedigree is correct, on the death of Ganga 
Singh the property descended to one of hig 
sons, vizą Mian Baksh, and on his death to 
his eldest son, Sheodat Singh. Itisin evi- 
dence that Bishcshar Singh a brother of 
Autar Singh, did not inherit the property as 
against the latter who was the eldest son, 
From Ganga Singh downwards to Autar 
Singh there have been three descents of 
the estate to the eldest son to the exclusion 
of other sons. This takes us to a period 
about a 100 years back. Similarly the descent 
from Sukh Sah to Sakat Singh may be taken 
as the fourth instance of such succession 
about 150 to 200 years old. I will now refer 
to some of the other circumstances which go 
to show that the eldest son has succeeded to 
the estate while the junior members of ‘the 
family have got some land for their main- 
tenance. Paragraph 12 of the wajrb-ul-arg 
of Rani Man (A. No. 58) deals with rights of 
under-proprietors. It specifies sir land given 
without rent to the following junior members 
of the family: — 

(1) Abhoran Singh son of Gopal Singh, 29 
bighas, 10 biswas. 

(2) Matadin Singh son of Arjun Singh, 54 
beghas, 8 biswas. 

(8) Honuman Baksh son of Aror Singh, 45 
bighas, 6 biswas. 

(4) Kishen Prasad son of Badan Singh, 71 
bighas, 12 biswas. 

(5) Jogul Singh son of Mian Baksh, 48 
bighas, 12 biswas. 

(6) Birjor Singh son of Ghulzar Singh, 14 
bighas, 12 biswas. Í 

These members of the family would cer- 
tainly have claimed and got their shares in 
the family property if no custom of imparti» 
bility barred them from making such claim. 

_ It has been argued that according to the 
wajib-ul arz, these sir lands without rent were 
given by mutual consent, (ba salah ba hami), 
This is exactly what would happen ina family. 
the succession to which was governed by a 
custom like this. There is another fact of 
importance in support of the custom. Sak- 
aura aud Rani Man are held by different 
branches of this family, the Rani Man branch 
has sir in Sakaura and the Sakaura brangh 
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has str in Rani Man. It was argued that 
this shows a partition under which though 
the villages have been partitioned, the ex- 
proprietors continue toretain their respective 
sir lands. This circumstance does not neces- 
sarily arise out of a partition. It is equally 
inconsistent with a grant or part of the 
estate to one branch. 

In 1859, the Chief Commissioner of Oudh 
issued a Circular No. 143/2281, dated 11th 
October, 1859 (Jacob’s Oudh, Estates Act 
1869, page 190), which was followed by 
another Cireular No. 7/1217, dated 18th 
January 1860. The talugdars were called 
upon to file written declarations as to their 
wishes regarding the succession of their 
estates, (‘bid p. 192). In answer to the said 
letter on 25th April 1860, Autar Singh stated 
that #laga should continue undivided and 
without partition’in my ‘family according to 
custom - (kasb ruwaj) ‘and the younger 
brother should get from the brother on the 
gaddi suitable maintenance. We have then 
the petition (A 46) of Marjad Kaur filed in 
1899 in which she desired the name of her 
eldest son to be recorded as the successor to 
the estate. 

The last circumstance in support of the 
custom is the fact that the name of Autar 


Singh is entered in List II prepared under - 


section 8 of Act I of 1869. In this list the 
names of “taluqdars whose estates according 
to custom of the family on or before 13th 
February 1856 ordinarily devolved upon a 
single heir” are entered. Section 10 ofthe Act 
directs the Courts to take judicial notice of 
the said lists and shall regard them as con- 
clusive evidence that the persons named 
therein are such taluqdars. 

The lists are to be conclusive evidence not 
only of the fact of the person entered in List 
I being a falugdar but with reference to the 
other lists mentioned in section 8 that they 
are such taluqdars, t.e., such as the description 
of the list indicates them to be. In other 
words if the name is entered in List IJ, t.e., 
the list of taluqdars, whose estates descend by 
family custom ordinarily to a single heir, 
the word such preceding the word talugdars 
shows that the entry of the name in List IT 
impresses his estate with a conclusive pre- 
sumption of impartibility. The point has 
been considered in several cases. In the case 
of Achal Ram v. Udai Partab Bahadur Addiya 
Dat (S), their Lordships of the Privy Coun- 

(8) 10 C, 511; 111. A. SL. 
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cil at page 518 observed as follows: “Pirthi- 
pal Singh, who had been allowed to contract 
for the revenue, and with whom a summary 
settlemert had been made, was entered in the 
first of the lists as a talugdar, and he must, 
therefore, be deemed a taluqdar within the 
meaning of the Act. He was also entered in 
the second of the lists, which is a list of the 
talugdars whose estates according to the 
custom of the family on and before the 13th 
day of February 1856 ordinarily devolved 
upon a single heir. Therefore, the Zalug 
must be considered as a faluq which ordi- 
narily descended upon a single heir.” 

In the case of Ran Bijat Bahadur Singh v. 
Jagatpal Singh (9), their Lordships of the 
Privy Council observed thus:—"A question 
might arise upon the construction of clause 
11 of section 22, whether the’estate descended 
as an impartible estate. Their Lordships 
are of opinion looking to the provisions of 
Act I of 1869, List II, section 8 and section 22, 
that itwas the intentionof the Legislature 
that the estate should descend as an imparti- 
ble estate”. The question was again before 
their Lordships in the case of Bhai Narindar 
Bahadur Singh v. Achal Ram (10). At page 


- 652, their Lordships observe: — 


“The estate is in Oudh and was granted by 
the Crown to one Pirthi Pal after the con- 
fiscation, and it is placed in class 2 of Act I 
of 1869 and notin class 3. The effect of 
that is that the estate is labelled as one 
which atcording to the custom of the family 
descends to a single heir, but not necessarily 
by the rule of lineal primogeniture.” 

The ruling of their Lordships of the Privy 
Council in Balbhaddar Singh v. Sheo Narain 
Singh (11) proceeds on the same principle. 
The latest decision of the Privy Council is in 
the case of Jugdish Bahadur v. Sheo Partab 
Singh (12). At page 379, their Lordships 
observe thus:— By his defence the defend- 
ant contended that the estate was impartible 
by custom. A vast amount of evidence was ` 
taken upon this question, but in the cpinion 
of their Lordships unnecessarily. The point 
is concluded by authority. In the case of 
Ran Bijat Bahadur Singh v. Rat Jagatpal 
Singh (9), their Lordships said:— 

“A. question might arise upon the construc- 
tion of clause 11 of section 22 whether the, 

(9) 17 I. A. 173; 18 C. 111. 

(10) 20 C. 649; 20 1. A. 77. 

(11) 270. 344; 261. A. 194. 

(12) 23 A. 869; 3 Bom. L. R. 298; 11 M. l. J. 178 
GO. W. N. 602 26 J., A, 100 (P. O.) 
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estate descended as an impartible estate. Their 
Lordships are of opinion looking to the pro- 
visions of Act I of 1869, List 2, section 8 and 
section 22 that it was the intention of the 
Legislature that the estate should descend as 
an impartible estate.” 

The case last quoted is perhaps the strong- 
est upon the point. 

According to the general . princi iples of 
construction:— A mere recital in an Act 
whether of fact or of law, is not conclusive, 
but Courts are at liberty to consider the 
fact or the law to be different from the state- 
ment in the recital; unless indeed it be clear 
that the Legislature intended that the law or 
the fact should be regarded to be as recited.” 
(Maxwell ontheInterpretation of Statutes, 4th 
Edition, page 459). In this case, the provi- 
sions of section 10 of Act I of 1869 show that 
the Legislature intended that.the entryin List 
II should be treated as conclusive evidence of 
his being “such taluqdar,” i.e., a talugdar whose 
estate according to the- family custom ordi- 
narily descended to a single heir before the 
annexation of Oudh. 

‘Mr. Chatterji, on behalf of the plaintiff, has 
pointed out that section 8. of Act I of 1858 
(the General Clauses Act), enacted that:— 

-“Any recital contained in- any Act of the 
Governor-General in Council heretofore 
made or hereafter to be made shall be deemed 
by all such Courts and persons.to be prima 
facie evidence of the. truth of the fact recited.” 
This section has been repealed by the Evidence 
Act of 1872, section 37 of:which -declares of 
fact recited in a statute to be‘a relevant fact 
ronlyin matters of a public nature. If the 
case for the defendant had rested upon section 
Sof Act I of 1868 or section 37 of Act I of 
1872 only, there would have been a great deal 
of force in the argumentof Mr. Chatterji. The 
presumption in this case is based upon section 
10 of Act Iof 1869, which isin full force. 

It has again been argued that the presump- 
tion relates to the “estate ” only as defined in 
section 2 of the Act. Unless there be some- 
thing xepuguant i in the subject or context, the 
term ‘estate’ must be deemed to mean “an 
estate” as defined in the Act. The list refers to 
the devolution of the estate prior to the annex- 
ation of Oudh. It refers to the devolution . of 
the “estate” as it was under the Muhammadan 
rule. The context shows thatthe term “estate” 

-is used in a wider sense. Taken. with this 
presumption, I think, the evidence is sufficient 


. custom prevailing in the Harba 


to prove that according to the family custom, 
the “estate” d.e., the villages constituting it, 
descends under the Muhammadan rule as an 
impartible “estate.” The presumption is in 
favour of a family custom governing the 
devolution of the estate, t.e., the property asit 
stood during the Muhammadan rule. 

The evidence in proof of the custom, with- 
out the help of the presumption, which section 
10 of Act I of 1869 directs, being made, would 
perhaps have been deemed meagre. At the 
lowest the entry in List II is prima facie 
evidence that the estate descends upon a single 
heir and coupled with other evidence, I think, 
it is sufficient proof of the custom. 

The only presumption which can be made 
is that the estate descends to a single heir. 
The defendant is in possession of the 
estate. It being established that it descends 
toa single heir, it is for the plaintiff 
to prove that he is the single heir accord- 
ing to the custom. Whenever the estate is 
impartible, the eldest son ordinarily suc- 
ceeds to the estate. It is, however, equally 
possible that the youngest son (which the 
plaintiff is) may succeed. Itis for him to 
prove this evidence of the custom. When 
an estate descends to a single heir, the pre- 
sumption is that it will be held by the 
eldest member of the class ‘of persons, 
who would hold it jointly, if the estate were 
partible. 

It has again been argued that the castom 
set up is not an ancient one.. The wajib-ul- 
arz of Rani Man itself shows that the family 
or rather the estate is a modern one founded 
about 150 years ago. If under section 10 of 
Act I of 1839, the entry is conclusive proof, it 
is not necassary to consider this point. 
But assuming thatit is only prima fıcie 
evidence, the fact that it has prevailed for 
150 years raises the presumption that this 
branch of the family continued to follow the 
Raj (of 
which the entry under Serial No. 15 in List 
II is to be conclusive evidence) as to the estate 
descending to a single heir under the family 
custom. 

In view of this finding, the 
appeal must fail except 


plaintiff's 
in one respect 


“with which I shall deal after disposing of the 


defendant’s appeal. 

I now come to the defendant’s appeal, ac- 
cording to the evidence the custom was one 
relating to the devolution of the taluga as it 
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stood before the annexation. The custom is 
proved only with the help of the presumption 
applicable to the estate as it then stood. The 
question is whether properties acquired by 
the holder ofan impartible estate are also 
impartible estate. The owner of the impar- 
tible estate may incorporate them with it or 
keep them apart, Their Lordships of the 
Privy Council had to consider a similar ques- 
tion in the case of Parbati Kumar Bibi v. 
‘Jagadis Chunder Dhabal (13). At page 453 
their Lordships thus deal with the ques- 
‘tion :—“On the question of the four mouzahs, 
-their Lordships regret that they have not the 
assistance of the High Court’s judgment, 
but they fird themselves unable to reject the 
appellant’s claim. The property in dispute 
“was bought for Purna Chunder bythe Court 
‘of Wards out of savings of the zenindar? and 
-must be considered’as Purna Chunder’s sav- 
-ings. All thatthe respondents can point to 
as indicating Purna’s intention to deal with 
them as part of the Raj, is that the rents were 
‘collected by. the same servant and the col- 
“lection papers kept with the papers of the 
‘Raj. Their Lordships da not find in these 
‘meagre facts adequate ground for holding 
-that the Raja intended to incorporate the four 
‘mouzahs with the ancestral estate for the pur- 
“poses of his succession. ; The four mouzahs 
‘must, therefore, follow therule ofthe Mitakshara 
law as to self-acquired property.” 
. "Mr. Ghose in his work on Hindu Law at 
-page 379 states:— ‘The case of impartible pro- 
perty is, however, considered different from 
ordinary joint family property, yet for the 
time being the holder is entitled to dispose of 
the income as he pleases. It has been held 
-that the savings constitute his separate pro- 
` perty.” 


Mr. Naseem on behalf of the defendant has 
relied upon the case of Ishri Singh v. Baldeo 
Singh (14). The case was considered by this 
"Courtin Rajendra Bahadur Singh v. Rani 

_ Raghubans Koer (15). At page 259 Mr. 
_ Chamier observes: 
their Lordships held that the decision as to 


-non-talugdari property must follow the deci- ‘ 


„Bion as to the taluga for two reasons, namely, 
_ that the plaintiff had not sought in the Courts 
in India to draw any distinction between 


a, (18) 29 ©. 488; 6 C. W. N. 490; 4 Bom. L. R. 365; ~” 


29 I. A. 82 (P. O0). 
* (14) 11L A. 186; 10 ©. 792, 
7 (16). 11 O. C. 256. 


“Ic appears to me that , 


` family are equally interested. 


the two kinds of property and that on the 
principle laid down in Ishri Singh v. Baldeo 
Singh (14), the entry of the éaluga in List II 
raised a presumption that the whole property 
of the family was governed by the rule of 
succession to a single heir. I regard this case 
as laying down no more than that if you find 
acustom applying to half of the property 
ofa family, you may presume that it ap- 
plies to all-the property till the contrary 18 
proved.” 

The next case referred to is that of Jagdish 
‘Bahadur Singh v. Sheo Partab Singh (12). At 
page 382, their Lordships observe :— 

A subsidiary point was raised by the appel- 
lant’s counsel, viz., whether any difference is 


‘to be madein the succession to the mov- 


able property of Janki. No such point was 
raised by the plaint in which the movable 
and other immovable property is treated 
in the same category with the talug itself, 
‘and the same considerations are treated as 


` applicable to the whole property asone corpus. 


The fifth issue is whether the plaintiff is 
by law or custom entitled to the whole 
of the taluga with other property pertaining 
to it. And no issue is directed to any dis- 
tinction between different portions of the 
property claimed. The District Judge held 
that the question did not arise and if it did, 
there was no evidence to show that such pro- 


' perty was subject toa different rule of de- 


volution. He also referred to the case of 


‘Thakur Ishri Singh vy. Baldeo Singh (14) be- 


fore this Board.” 

In this case the question has been directly 
raised. i 

Even in an impartible estate under the 
Hindu Law, the younger brothers of the head 
of the family forthe purpose of succession 
are held to be joint in estate, Raja 
Rup Singh v. Rani Baismi (16). In 
the absence of a partition, the status of 
the members of the family remains the same. 
The incident of survivorship has been held 
to apply to such estates so as to exclude 
females. The acquisitions of Autar Singh 
of Jang Bahadur Singh would be joint family 
property in which all the members of the 
The question 
is, does the presumption with which the law 
clothes the estate as it stood during the 
Muhammadan rule extend to properties now 


acquired? The scope of a presumption 
(16) 7 A. 1; 11 I. A. 149, . 
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created by statute must be limited by its 
language. The presumption which section 10 
of Act I of 1869 requires the Courts to make 
has reference to the estate as it was before 
annexation. It, therefore, does not apply to 
property acquired since for the first time. 
The evidence does not prove a custom by 
which all the acquired property of the 
joint family becomes impartible. I would, 
therefore, sustain the decree of the Court 
below in so far as it decrees the plain- 
tiffs claim to a part of the property in 
suit. So long as Musammat Marjad Kaur was 
alive, she was entitled to a share equal to 


that of one of her sons on partition, t.e , she was, 


entitled toa 3rd share. The lady died before 
the decision of the suit. The property was, 
therefore, divisible into two equal parts. 

Even if she was entitled to a share, 

such share has now become divisible among 
her sons: 
_ I would, therefore, dismiss the defendant's 
appeal and allow the plaintiff's appeal only 
to this extent that the share decreed to the 
plaintiff in certain properties which have been 
held to be divisible should be half instead of 
one-third. 

In other respects, the plaintiff's appeal is 
‘dismissed. In defendant’s appeal the plain- 
tiff-respondent will be entitled to his costs 
from the defendant-appellant. In the ap- 
peal of the plaintiff, the parties shall pay 
and receive costs in proportion. 

The costs in Court below will be borne 
by the parties in proportion to their success 
and failure. 

Piggot, A, J.C.—T have had the advantage 
of reading the elaborate judgment written in 
this case by my learned colleague and I con- 
cur with him in the orders he proposes to 
pass in respect of both appeals. On the 
question of family custom, I concur both in 
his finding and in the reasoning on which it is 
based. I think it incumbent on me, however, 
to putit on record that Iam not altogether 
satisfied as to the proper finding in respect of 
the first issue that is to say, as to whether the 
villages in respect of which the plaintiff’s suit 
has been dismissed did or did not form a 
talugdarz estate within the weaning of the 
Oudh Estates Act (I of 1869). I entirely 
agree in my colleague's analysis of the pro- 
visions of section 3 of the said Act and jn the 
interpretation which he has put upon them. 
Tn the present case we know that a summary 


‘settlement was effected with Autar Singh in 


the month of October 1869 in respect of 
certain nine villages, also that the said Autar 
Singh obtained in the course of the first re- 
gular settlement a decree which established 
his proprietary rights in respect of eleven of 
other villages. As no talugdart sanad was 
ever granted to the said Autar Singh, the 
question in issue narrows itself down to this: 
Whether the nine villages in respect of which 
summary settlement was effected constituted 
an “estate” within the meaning of Act I of 
1869. If they did, it cannot bedenied that 
the eleven villages comprised inthe settle- 
ment decree became part of the estate from 
the date of the decree in Autar Singh’s favour. 
If, however, it is impossible to hold that the 
minor villages dealt with at the summary 
settlement became an “estate” within the 
meaning of the Act, thenthe conclusion is 


‘inevitable to which my learned colleague has 


reluctantly felt himself driven, namely, that 
Autar Singh was left by the passing of Act I 
of 1869 in the anomalous position of a “‘tilug- 
dar” without an ‘estate’. The objections 
taken to the settlement of October 1859 which 
have prevailed in my learned colleague’s 
opinion are practically three: 

(1) That no list of the nine villages in ques- 
tion has been found attached to the agreement 
or qabuliat executed by Autar Singh. 

(2) That it does not appear that in the 
settlement proceedings of October 1859, Autar 
Singh was dealt with asa Taluqdar. 

(3) That in any cise it cannot be said that 
the summary settlement with Autar Singh was 
made until after the 10th day of October 1859. 

The first point whick strikes me in 
respect of these objections is that they must 
each be considered separately. If any one of 
them is by itself sufficient to take the property 
in question out of the definition of a talugdari 
estate under the section in question, then there® 
is an end of the matter; but the objections 
cannot be allowed any caommulative effect. 
Now the first point considered by itself and 
apart from its bearing upon the second seems 
to me of very slightimportance. There must 
have been a list of some sort or kind drawn up 
at the time when the gabulzat was signed by 


` Autar Singh. That document does not itself 


specify the nine villages in respect of which 
Autar Singh contracted. Yet it is quite 
obvious that all the parties concerned in the 
transaction were perfectly aware what the 


-not dealt with as a éaluqdar. 
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villages concerned were; neither is there any 
doubt on the evidence in the present case as to 
the identity of the nine particular villages in 
respect of which the summary settlement 
with Autar Singh was effected. I am not sure 
that we ought to presume from the fact that 
the defendant, who was a mere child when his 
father Jang Bahadur Singh died in the year 
1889, has been unableto produce any list of 
villages as having been attached to the 
gabuliat executed by Autar Singh, that no such 
list was in fact ever attached. In any case 
supposing this objection stood by itself and it 
appeared to the Court that by some act of 
mere inadvertence when Autar Singh exe- 
cuted his gabulzat on the 13th October 1859, 
the formality of attaching a list of nine villages 
concerned to the same was omitted, I cannot 
conceive that any Court would regard this 
circumstance as in itself sufficient to take the 
property out of the definition of an “estate”. 
The section under reference contemplates 
the list of villages as a document separate 
from, though attached to, the gabulzat simply 
because it was not usual, where a gabuliat was 
being taken for more villages than one, to 


‘give the names of the villages at length in 


the document itself. So long as the Court was 
satisfied that a list of the villages concerned 
had been drawn up at the time and that there 
was no room for doubt as to what the villages 
in:fact were in respect of which the summary 
settlement had been effected, it seems to me 
that a sufficiently liberal construction might 
be placed upon the words “attached to the 


-qabuliat” to prevent any merely accidental 
omission of the physical act of fastening the 
‘two papers together from taking the property 


out of the definition of an “estate”. In so far 
as this objection respecting the list of villages 
seems to me of any importanceat all, it is as 
one of a number of circumstances which were 
relied on by the learned counsel for the plain- 
tiff in this case as showing that atthe time 
of the summary settlement, Autar Singh was 
On this point, 
1 entirely concur with my learned colleague 
so far as the facts are concerned. It seems to 
me that in October 1859 the authorities were 
disposed to deal somewhat severely with 
Autar Singh. He had come in very late, 
almost at the last possible moment and his 
former estate of twenty-one villages had 
already been broken up and summary settle- 
ments effected with other persons. In his 
petition to Government of July 22nd, 1859, 
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Autar Singh contented himself with taking 
up a somewhat humble position. He did not 
insist upon his status as a ftalugdar but 
merely asked that his submission might he 
acceptedand that summary settlement of his 
villages might be effected with him instead 
of with the other persons to whom the 
proprietary rights were being granted by 
Government, There was probably no time for, 
any exhaustive inquiry as to Autar Singh’s 
past conduct, the reasons for the lateness of 
his submission, or the - position of his family 
generally. The Chief Commissioner would 
appear to have dealt with the matter in 
a somewhat summary fashion. By his 
order of October 5th, 1859, he directed that 
the summary settlement of a group of nine 
villages, which had already been settled with 
certain other persons, should be made, with 
Autar Singh instead. This order would have 
the effect of leaving Autar Singh for the 
time being in possession of a comparatively 
small estate: and I think it is quite clear 
from the evidence that it was not the infèn- 
tion of the Local Government at that time 
to deal with Autar Singh as a taluqiar. The 
settlement of October 1859, gave him full 
proprietary rights in these nine, villages but 
as a malguzar only. Autar Singh:, himseif, 
in one of. the documents which have’ been pro- 
duced in evidence, speaks of his recognition 
by Government as a talugdar ag,an_ event 
subsequent to the summary settlement. of 
October 1859. ‘The position would seem to 
have been altered by Autar Singh’s success 
in establishing before the settlement Courts 
in the course of the first regular ‘settlement 
his rights in respect of eleven other villages. 
It is impossible now to say whether this 
was the only circumstance which affected 
the decision of the. Local Government or 
whether inquiries subsequently made had 
cleared. away any.suspicion previously resting 
on Autar Singh’s conduct during the troubles. 
It is quite clear that by the time Act Í of 
1869 came. to be passed, the attitude of the 
Government towards Antar Singh had chang- 
ed. He was now recognised as a talugdar 
and his name was entered. accordingly in 
the lists prepared under the Act. Now asa 
point of law, I am not of opinion that under 
the circumstances above stated, the mere fact 
that at the time of the summary settlement 
Autar Singh had not been dealt with as a 
talugdar would be sufficient to prevent the 
nine villages in respect of which the sum- 
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mary, settlement was effected from becoming 
his ‘ ‘estate’ within the meaning of Act I of 
1869, from the time that his position as a 
taluqday was recognised and was assured by 
the inélusion of his name in the lists appended 
to the said Act, ` That Government possessed 
the power of passing orders in a matter of 
this sort capable of. retrospective effect inde- 
pendently of anything which might have 
happened -at summary settlement, is quite 
clear from the . words of section 3 of the Act, 
The Government might, at any time before 
passing of Act I of 1869, have put Autar 
Singh’ s position of a talugdar duly possessed 
of an “estate” within the meaning of the 
Act ` beyond ‘dispute by merely granting 
him . a talugdari sanad. It would appear 
that this precaution was omitted and the con- 
tention on behalf of the plaintiff I take to. 
be that this omission was the result of some 
inadvertence and that it has the effect of 
entirely nullifying the intentions ‘of the 
Local Government, which certainly cannot be 
“presumed tó have intended deliberately to put 
Autar Singh in the anomalous position of a 
taluqdar not possessed of any estate what- 
soever. "I do not see why we should presume 
inadvertence on the part of the Government ` 
and there seems to be some evidence in sup- 
port of-the suggestion put forward on behalf 
of the defendant that the reason why a 
sanad was not granted was merely the small- 
ness of the estate. The correct presumption, 
in my opinion, is that Government under- 
stood that a summary settlement had been 
duly effected with Autar Singh, thai 
there appeared to the then authorities no 
reason: for supposing that the settlement 
thus effected was open to objection on the 
ground of date, and “thab when the name 
of Autar Singh was published in the list 
appended to Act I of 1869, no doubt was 
felt by the authorities responsible for this 
publication that he was, even in the absence 
of any sinad, in possession of the talugdart 
estate of Rani Man as shown against his 
name.. My reason, however, for laying stress 
upon the Government’s power of conferring 
the status of a talug lari estate upon any pro- 
perty by means of the grant of a sanad 
with retrospective effect and independently of 
auything which had happened at the summary 
settlement, is that I see no reason why re- 
trospective effect should not also be given to 
the publication of the name of a particular 


proprietor i in the lists of taluqdars appended 
to Act I of 1869 in respect of any property 
which had been granted to him with fall pro- 
prietary rights at the time of the summary 
settlement, even though the proprietor con- 
cerned may not have been dealt with as a 
talugdar when such summary settlement was 
effected. I have no doubt that it would be 
necessary for tke person concerned to have 
been dealt with as a full proprietor and not 
merely as a mustajir. The ruling which has 
been quoted at length by my learned colleague 
is decisive on this point. The reason for this 
is that the settlement referred to in section 
3 of Act I of 1969, is obviously intended to 
be a settlement as full proprietor, and not 
merely a contract of a conditional and tem- 
porary nature such as is entered into between 
the Government and mustajir. There is no- 
thing, however, in the section itself which 
lays it down as a necessary condition that the 
person with whom the summary settlement 
was effected must have been dealt with as a 
taluqdar or recognised as such at the time. 
Itis sufficient, in my opinion, that a sum- 
mary settlement should have been effected 
with a certain proprietor as such, between 
the dates specified in section 3 of Act I of 
1869, and that the said proprietor should 
subsequently have obtained the status of a 
talugdar by the publication of his name in 
the lists appended to the said Act for the 
property dealt with at a summary settlement 
to become his taluqdar’s “estate” within 
the meaning of the section already referred 
to. I would, therefore, set aside as in them- 
selves clearly insufficient the first two of the 
objections relied upon by the plaintif in 
this case; and [ thus pass on to consider, eu- 
tirely upon its merits and without any ante- 
cedent prejudics against it, the question of 
the validity of the objection based upon the 
fact that the p2ftiz and the gabuliat by which 
the summary sebtlement of the nine villages 
in question in Autar Singh’s favour was 
formally concluded and ratified were not 
executed until October 13th, 1859, three 
days after the date fixed by the provisions 
of the section under consideration. I quite 
admit, as my learned colleague himself does, 
that the question is a difficult ene and that 
there is no little force in the arguments put 
forward on behalf of the plaintiff and accept- 
ed by my learned colleague in his judgment 
upon this point, 
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It is, of course, true as my learned colleague 
points out that until the patta and gabulzat 
were actually signed, either of the parties 


concerned, namely, the Government and’ 


Bhaiya Autar Singh, might have withdrawn 
from the transaction. We know, however, 
that no such withdrawal took place, and that 
the documents necessary for the formal com- 


pletion of the transaction were in fact execut- 


ed. „Itis not an unknown principle in law 
that the accomplishment of some formality 
necessary to give complete validity to a parti- 
cular transaction may have a retrospective 
effect as regards the date of the transaction 
itself, A common instance of this is to be 
found in the registration of documents in res- 
pect of which such registration of documents 
is by law necessary to confer upon them any 
validity whatsoever. Of course, I refer to 
this matter by way of analogy only, but we 
are dealing in this case with what is essential- 
ly an Act of State and it seems to me that we 
ought to think twice before arriving at the 
conclusion that such an Act fails of its in- 
tended effect in consequence of an informali- 
ty which was evidently not regarded as of any’ 
consequence by the responsible authorities at 
the time. We know that onthe 5th of Oc- 
tober 1359, the Chief Commissioner of 
Oudh had passed orders to the effect that the 
nine villages in question should be settled 
with Bhaiya Autar Singh, and that these 
orders were passed in reply to a petition of 
Autar Singh which I can only understand as 


_ amounting to a request that summary settle- 


ment of his villages might be effected with 
him upon the same terms on which they had 
already been settled with other persons. Ido 
not think that there is any force in the sug- 
gestion referred toin my colleague’s judg- 
ment that there was in fact a slight altera» 
tion in the terms. The gabulat taken from 
Autar Singh for the three years covered by 
the summary settlement was on the same 
terms as that which had previously been 
taken from the other parties concerned; the 
only alteration made was by the insertion of 
a condition that Autar Singh would hold 
himself liable also for the land revenue of 
the preceding year if called upon to pay it. 
This would seem to be a condition inserted 
asa matter of course in other engagements 
taken from other proprietors who were per- 
mitted to re-engage for the lands previously 
possessed by them. I agree with my learned 
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colleague that the provision of the Indian Con- 
tract Act, which in any case was not in force 
at the time, cannot be strictly applied to the 
transaction which we are considering; but on 
the general principles underlying those very 
provisions, it seems to me that there had been 
a proposal (of the nature of a humble re- 
quest) on the part of Autar Singh and anac- 
ceptance of the said proposal on the part ofthe 
Chief Commissioner. The question is simply 
whether it is or is not possible, without any 
violent abuse of language, to hold that under 
these circumstances summary settlement of 
Government Revenue in respect of these nine 
villages ‘‘was made” with Autar Singh before’ 
the 10th day of October 1859, even though the 
formal documents necessary to complete the 
transaction were not executed until three 
days later. With all respect to the opinion 
of my learned colleague, I should myself be 
disposed to answer this question in the affirm- 
ative. My difference of opinion on this 
point does not, of course, in any way, affect the 
decision of the case, it only supplies me with 
an additional reason for concurring in the 
orders proposed by the first Additional 
Judicial Commissioner, which I do accord-, 
ingly. 

By tae Court.—The appeal of the defend-. 
ant, Janki Parshad Singh, is accordingly dis- 
missed while thatof the plaintiff Dwarka 
Parshad Singh, is allowed only to this extent 
that the share decreed to the plaintiff in 
certain properties which have been held to 
be divisible should be one-half instead of 
one-third. In other respects, the plaintiff’s 
appealis also hereby.dismissed. In defendant’s 
appeal the plaintiff-respondent will be entitl- 
ed to his costs from the defendant-appellant. 
In the appeal of the plaintiff, the parties 
will pay and receive costs in proportion to 
success, The costs in the Court below will be 
borne by the parties in proportion to their 
success and failure. | 


Appeal dismissed. 
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Norz.—Those underlined were alive when the written statement was filed. 
“Nots.—The order of succession to the estate according to the defence is shown in Roman numbers, 
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KRISHNA JUTE AND COTTON MILLS CO. LD. V. INNES, 


MADRAS HIGH COURT. 

First Civic Appeat No. 45 or 1909. 
December 20, 1910. 
Present:—Sir Arnold White, Kr., Chief 
Justice, Mr. Justice Wallis and 
Mr. Justice Ayling. 

Toe KRISHNA JUTE ano COTTON 
MILLS Co., LD., BY THEIR SECRETARY AND 
Treasurer, MOTHE GANGARAJU— 
APPELLANTS 
VETSUS 
J. INNES AND oTHpRs—RESPONDENTS. 

Contract Act (IX of 1872), ss.2 (a) & (b), 39, 73, 
75—Offer and acceptance made through letters—Absence 
of outstanding term or condition—Completed contract— 
Breach of contract—Measure of damages—Whether 
damages to be calculated as on the date of breach or on 
the date fiwed for performance. 

A offered by letter to purchase from B certain 
goods on condition of taking delivery on certain dates 
and paying an advance. B accepted the offer by letter 
and added: “I shall reduce all the conditions to writing, 
receive the advance, etc.” On the same day A gave an 
advance to B and the latter gave a receipt saying: 
“The advance is credited towards the advance stipu- 
lated to be paid” by A: 

Held, that there was acompleted contract between 
A and B; that the words “I shall reduce all the con- 
ditions to writing” meant—reducing to writing the 
terms of a contract which had already been completed, 
on that day; that the reduction to writing was merely 
incidental to the completion of the contract; that 
neither party whon the offer was made and accepted 
contemplated any outstanding term or condition which 
had to be arranged before there was a completed 
contract; and that though some terms were left un- 
provided for in the contract, yet this did not show that 
the contract itself was not complete, 


In the case of an anticipatory breach of contract, 
the breach occurs when one of the parties to the 
contract does something entitling the other to treat 
the same as a repudiation of the contract: 

* Held, by White, C.J. and Wallis, J. (Ayling, J. 
dissenting): 


Where a contract provides that it shall be performed 
on a specified date and the promises lawfully puts an 
end to the contract under section 39 of the Contract 
Act and sues for damages, the damages should be 
ascertained with reference to the date provided for 
the performance of the contract whether the suit is 
brought before or after that date. 


. . Hadley v. Baxendale, 23 L.J. Ex. 182; 9 Ex. 341; 
2 0. L. R. 517; 18 Jur. 358; 2 W. R. 302, Brown v, 
Muller, L. R. 7 Ex. 319; 41 L. J. Ex. 214; 27 L. T. 272; 
21 W. R. 18, Roper y. Jhonson, L. R. 8 C. P. 167; 42 
L.J. C. P. 65; 28 L. T. 296; 21 W. R. 384, Cooverjee 
Bhoja v. Rajendranath Mukerjee, 36 O. 617; 2 Ind. 
Cas. 831, Frost v. Kinght, (1872) L. R. 7 Ex. 111; 41 
L. J. Ex. 78; 26 L. T. 77; 20 W. R. 471, Hochster v. 
DeLatour, 2 E and B. 678; 22 L. J. Q. B. 455; 17 Jur. 
972; 1 W. R. 469, referred to. 


Per Ayling, J.—Damuges must be assessed as on the, 


date of the breach and not on the date originally 
fixed for performance, 


Appeal against the decree of the Sub- 
ordinate Judge’s Court of Cocoanada, dated 
the 11th day of December 1908, in Original 


> Suit No. 37 of 1907. 


Judgment, 

White, C. J—In this case a question of 
some general importance and interest has 
been raised with reference to the rule appli- 
cable as to the measure of damages, assuming 
the plaintiffs have a right to claim damages 
for the alleged breach of contract. We reserve 

judgment on that question. As regards the 
other questions raised inappeal, we propose 
to deal. with them now. The case of the 
plaintiffs is that towards the end of January 
1907, a contract was entered into between 
them and the defendants for the sale of jute 
to the defendants, and that the defendants 
refused to accept delivery in pursuance of the 
contract. The plaintiffs sued for damages on 
account of the breach of contract, and the 
Subordinate Judge of Coconada awarded a sum 
of Rs. 18,000 and odd to the plaintiffs. The 
defendants prefer an appeal to this Court. 
The plaintiffs are merchants who carry on 
business at Coconada and the defendants are a 
limited liability company having their head 
office at Ellore. Prior to the transactions 
between the plaintiffs and the defendants, 
which are in question in this case, the plain- 
tiffs entered into certain contracts with local 
growers of jute for the purchase of jute. 
These contracts I will refer to as the sub. 
sidiary contracts. The contracts with these 
local growers are to be found in Exhibit GG 
series and the terms of these subsidiary con- 
tracts are set out ina tabular form in the 
schedule to Exhibit Y. The subject-matter of 
the contract between the plaintiffs and the de. 
fendauts was 1,182 putties of jute. As regards 
155 putties there is no dispute. 

The first question for consideration is— 
was there a completed contract between the 
parties in January 1907. In order to deal 
with this question, ibis necessary to examine 
the correspondence between the parties with 
some minuteness. The matter is not altogether 
easy, as the correspondence is somewhat 
confused; bub, after full consideration, I have 
come to the conclusion that there was a com. 
pleted contract between the plaintiffs and the 
defendants on the 26th January 1907. Tho 
first letter isin the form ofan offer which jg 
made by the defendants to the plaintiffs, oy 
rather by the defendants’ agent to the plain. 
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tiffs’ agent and that letter is only intelligible 
by the light of the fact to which I have 
referred, viz., the existence of the subsidiary 
contracts between the plaintiffs and third 
parties. This letter refers to the sab- 
sidiary contracts. The letter (Exhibit A-1) 
says “To-day this offer is given to you 
through Chicacole Venkata Rao, until 
3 r. m. on the next day for purchasing from 
you on condition of taking delivery on the 
due dates fixed by them (the parties to the 
subsidiary contracts) of about 1,100 puthes 
sold to you at Rs. 50-4-0 a putty, so that the 
same might be delivered a.. Im- 
mediately on the receipt of acceptance from 
your Company, out of the advance of 
Rs. 50-4-0 for every putty payable to you, the 
amount at the rate of Rs. 5 shall be paid 
within 5 days and the further amount at the 
rate of Rs. 5 shall be paid within 15 
days from this day and your aesamiwar con- 
tracts shall be taken.” Now thisis an offer 
by the agent of the defendants that they will 
pay the stipulated amount for the jute, and, 
that the delivery of the jute is to be on the 
dates fixed is the subsidiary contracts. On 
receipt of this letter, the plaintiffs’ agent 
telegraphed the reply (Exhibit B-1). That 
was intended to be an authority to the plain- 
tiffs’ agent to accept the offer which had been 
made to them by the defendants. Then we have 
the acceptance of the offer by the plaintiffs’ 
agent, Exhibit ©. It says “A reply is come 
confirming the offer made by you.” That 
means that the agent had received his 
principal’s authority to accept the offer. Then 
the letter concludes with these words. “I 
shall reduce all the conditions to writing, re- 
ceive the advance, and transfer the contracts.” 
This transfer has reference to the subsidiary 
contracts. 

Then on the same day we have a receipt, 
Exhibit D, which is given by the plaintiffs to 
the defendants. The receipt is in these terms: 
“Yesterday, Dupuguntla Purushotham Garu 
on your behalf confirmed the offer of 1,182 
Kha of jute purchased by us at Ongole at 
Rs. 50-4-0 per putti. The advance of Rs. 2,000 
this day given by you is credited towards the 
-advance stipulated to be paid by you...” 

It seems to me that the letters to which I 
have referred read by the light of Exhibit D 
of the same date, a receipt given by the 
plaintiffs for the advance taken that day show 
that there was a completed contract on that 


a 


day and that the words “I shall reduce all 
the conditions to writing” mean—relucing to 
writing the terms of a contract which had 
been already’ completed on that day. The 
reduction to writing and the formal transfer 
by the plaintiffs were merely incidental to 
the completion of the contract; and neither 
party, when the offer was made and accepted, 
contemplated any outstanding term or con- 
dition which had to be arranged before there 
Was a completed contract. It is, no doubt, true 
that some terms had been left unprovided for 
in the contract; but that does not show that 
the contract itself was not complete. 
Differences arose within a few days. It 
would appear that jute fell in price consider- 
ably after the end of January 1907; certain 
figures as to the price of jute are to be found 
in Exhibit LL. I do not say that these 
figures are conclusive as to the market price 
which prevailed in January, February and 
March and, no doubt, they are sonewhat 
meagre. Daring January, the price of jute 
never stood at as high a figure as Rs. 50 and 
by the end of February there had been a 
serious fall in price. The price never re- 
covered so far as appears in Exhibit Lh. 
During March the prices were somewhere 
about Rs. 37. Five or six days after the 
letter of acceptance was received, tho plain- 
tiffs wrote Exhibit F on the 3lst January in 
which they called the defendants’ attention 
to the fact of their neglecting to take de- 
livery of the jute; they say “ We have kept 
at your risk about 350 putties of goods in 
the {platforms at Ongole, de.” Then we 
have a letter from the defendants to the 
plaintiffs on the same date Exhibit G, in which 
they complain as to the quality of the jute. 
In that letter there is no mention of any 
outstanding condition as to which the execu- 
tion of a further document was necessary. On 
the same day, we have another letter from 
the plaintiffs to the defendants which is Ex- 
hibit H. Now that is a letter on which Mr, 
Sundara Aiyar strongly relied. The letter 
says “I do not know how without your pay- 
ing the balance, viz., the advance of Rs. 3,000, 
without our transferring the contracts to 
you, the goods were given delivery to you 
and how you have taken delivery. It is not 
valid. We do not accept that the said de- 
livery was given under our contract..,.” Mr, 
Sundara Ayar contended that bia denial on 
behalf of the plaintiffs of the validity of: the 
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delivery made by the plaintiffs, shows that 
there was no completed contract. I do not 
take that view myself. As regards the other 
matter mentioned in the letter, 7.¢., the failure 
to make the advance, the plaintiffs were 
entitled to say they would not make delivery 
until the advance stipulated for had been paid. 
There is another letter of the 3lst January 

© (Exhibit J) in which the defendants again 
raise the point that the contract was not re- 
duced to writing and that they were not liable 
to take delivery of the goods till then. The 
outcome of this letter was a telegram (Ex- 
hibit K) dated the 3rd February from the 
plaintiffs to the defendants in these words 
“We are ready to transfer all our jute contracts 
Leia leeds at’your risk: if transfer not obtain- 
ed within 8 days suit will be filed.” This 
means that if the transfer isnot accepted 
within 3 days legal proceedings will be taken. 
The next letter dated the 4th February 1907 
from the plaintiffs to the defendants (Ex- 
hibit N) reiterates their readiness to transfer 
the contract at the defendants’ risk. In 
reply to this, the defendants on the 6th 
February (Exhibit O) refer again to the re- 
duction of the terms of the contract to 
writing. There they say “ Even now if you 
send us your draft terms of the contract for 
our acceptance we shall come to a final 
settlement, and take the transfer of orders 
under the agreement entered into by our 
agent with yours at Ongole.” 

Then we come to a letter, Exhibit T, 
dated the 7th February. It is to be 
observed that this letter is not by the 
plaintiffs’ agent but by the firm, and it. 


seems to me that the letter places the case: 


of the plaintiffs on the right footing. The 
letter says “Oar contract with you is 
clear and complete. It consists of your 
letter, dated the 25th January 1907, fully 
detailing all the terms and conditions on 
which you offered to buy from us about 
1,100 candies of jute, coupled with our 
acceptance of your offer..............:. When 
you entered into the contract, you were 
so satisfied with the season’s quality that 
you made no stipulation whatever about 
itin your o0ffer..............- As yet you have 
not taken delivery of this ready stuff, nor 
of further arrivals and which are accumulat- 
ing, though you bound yourself to 
take our place towards our sellers.” In 
reply to the above letter, we have a letter, 


dated the 8th February 1907, from the 
defendants to the plaintiffs (Exhibit W). 
It says “The fonly proper course for you 
to dois to call upon your agent, why he 
objected to the fulfilment of the contract 
entered into with our agent.” Here 
there is an express reference to “the ful- 
filment of the contract.” In the plain- 
tiffs’ letter of February 9th, (Exhibit (Y) 
the plaintiffs say “The contract was com- 
pleted on the 25th January 1907. Our 
agent had no authority to alter or modify 
the same subsequently, nor does his letter 
dated 26th January 1907 amount to any 
such modification of the original contract. 
We were perfectly justified in withholding 
delivery until the balance of advance 
agreed to be paid and the difference of 
price, was actually. paid, both to be paid 
for against delivery as. per the original 
contract.” Accompanying the above 
letter there is-a draft document which is a 
formal transfer of contracts of jute by 
the subsidiary contractees. I think the. 
attitude ‘of the plaintiffs was clear when 
they wrote this. There was a breach of 
contract at the end of January, but since 
the defendants required a formal transfer 
of the contracts, the draft document, was 
sent to the defendants. The plaintiffs do 
not admit thereby that they were under 
any obligation to do so. They sent it as 
a meaus of settlement, and without preju- 
dice to their rights in a Court of law. I 
think that may fairly be taken to describe 
the position of the plaintiffs at this time. 
The draft document says “We are no 
longer responsible to the Krishna Jute and 
Cotton Mills Co., Ltd., for any purpose 
whatsoever relating to the said contracts 
as shown in the schedule annexed, but, 
the said Krishna Jute and Cotton Mills Co., 
Ltd., themselves shall suffer all and every- 
thing that may happen in the several 
transactions relating to the said contracts: 
as if the said Krishna Jute and Cotton 
Mills Co., Ltd., themselves originally, ob- 
tained the contracts from the persons 
noted and mentioned in the 2nd column 
of the schedule hereunto annexed.” The 
response to this letter was a letter, dated 
the 14th February, from the defendants 
to the plaintiffs (Exhibit Z). That letter 
concludes with. these words “Though 
you assert that this season’s Nellore Dis- 
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trict jute is exceptionally good, 
thongh you are informed that we went’ 
in for jute of such a quality, the draft 
sent for our approval is silent about it; 
and reading between the lines of this docu- 
ment, one can evidently see your anxiety 
to thrust on us any worthless stuff that 
you might have purchased. Unless and 
until you introduce into this draft a clear 
stipulation as to the quality, in the 
wording contained in your letter of the 
7th instant, we regret we cannot approve 
of this document.” Here they insist not 
only on a further document but that that 
document should contain a stipulation as 
to quality. Having received that letter 
on the 14th February, the plaintiffs 
treated it as a repudiation of the contract 
by the defendants and on their part 
elezted to treat the contract as ab an end. 
I think they were legally entitled to do” 
this. On the 4th March, they gave 
notice for the sale of jute by public 
auction. On the 5th of the same month 
their Vakil wrote to the defendants, letter 
Exhibit BB. Here they say that they 
cancel the contract and will recover damages: 
which they have suffered through a 
Court of Law, if they are not paid up. 
Mr. Sundara Aiyar has referred to some 
authorities, one of which was the leading 
case of Hussey v. Horne Payne (1). I do 
not think that the cases as to specific 
performance afford us much _assistance.- 
The question we have to decide is what 


did the parties mean when the offer was. 


made and accepted in January. The 
conclusion to which I have come is that 
there was a completed contract at the 
end of January. As I have said we 


reserve for further consideration the ques-- 


tion as to the measure of damages; but in 
connection with that question there’ 
is the further question, which may be 


material as to when did the breach occur. 
It seems to us the breach occurred on the 
14th February 1907 when the defendants 
wrote the letter, which the plaintiff treated. 
as a repudiation of the contract, since, 
as Ihave said, in my view the plaintiffs 
were legally entitled so to treat it. 


There only remains to consider a point 


(1) 4 A. C. 311; 48 L. J. Ch, 846; 41 L. T. 1; 27 
W. R. 585, 


and 


of law which, though ‘not raised in the 
grounds of appeal nor taken in the plead- 
ings, was argued by Mr. Sundara Aiyar, 
The point was that the plaint disclosed no 
cause of action since it did not allege that 
the transfer of the contracts was made 
with the consent of the original contract. 
ors. 

. Seeing that the defendants’ case 
throughout has been that they were 
entitled to claim a formal transfer of the 
contracts, ib seems to me it is not open 
to them to raise the objection that the 
transfer of the contracts was invalid. It 
is, therefore, unnecessary to discuss the 
question whether executory contracts of 
this character could in law be transferred 
without the consent of the original contrac- 
tors. There is nothing, however, to indi- 
cate that the original contractors would 
not have been willing to transfer the con- 
tracts if called upon to do so. So long as 
they got their contract price it would 
appear to have been immaterial to them 
whether they made delivery to the 
plaintiffs or the defendants. The case of. 
Kemp v. Baerselman (2), might have been 
in point if the objection had been taken 
by the original contractors, or they had. 
sought to be released from their liability 
on their contracts. As things are, it 
seems to me the case is not in point. 

Ayling, J.—I concur. 

(The question about the rule applicable as 
tothe measure of damages for the alleged 
breach of contract having stood over for con- 
sideration till 14th October 1910 the Court, 
delivered the following] 

Judgment. 

White, C. J—We reserved judgment on 

the question of the rule applicable as to the 


measure of damages. 


The Subordinate Judge dealt with the ques- 
tion of damages very shortly in paragraph 21 
of his judgment and he awarded the plaintiffs 
the amount which they claimed. Inso doing 
he would have saemed to have proceeded on 
the assumption that the property in the goods 
had passed to the defendants. In my opinion, 
the property in the goods had not passed, 
and the measure of the damages is the differ. 
ence between the contract price and the 
market price. Then the question arises what 
is the date on which the difference is to be 

(2) (1906) 2 K. B, 604; 75 L. J. K, B. 873, 


as 
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ascertained—the date when the contract 
between the plaintiffs and the defendants was 
repudiated by the defendants or the dates 
provided for in the subsidiary contracts with 
the plaintiff? 


. Section 73 of the Contract Act-contains the 
general rule as to damages on the lines of the 
decision in Hadley v. Baxendale (3). Append- 
éd to the sections are numerous illustrations, 
bat none of them would seem to cover the 
present point. Neither section 73 nor section 
89 of the Contract Act, as it seems to me, 
throws any lighton thepoint we have to 
decide. The English rule is, I think, well- 
settled that the damages are to be calculated 
with reference to the date on which the 
contract should have been carried ont, that 
is, it will be treated as rescinded for the pur- 
pose of suing upon it and as existing for the 
purpose of calculating the damages, Mayne on 
Damages (8th Edition) page 205,-[See Brown 
v. Muller (4), Roper v. Johnson (5)], should not 
be applied in India. I can see no good reason 
why itshould not, and I do not find.anything 
in the provisions of the Contract Act to in- 
dicate that this rule should not apply. There 
is surely no hardship in holding that when a 
party ex hypothest has broken his contract the 
onus of establishing facts which would go to 
mitigate the damages should be on him. No 
doubt, when the action is brought before the 
time for performance has arrived there is a 
difficulty in assessing the damages, but I am 
unable to accede to Mr. Sundara Aiyar’s 
contention this in itself is a good reason for 


. holding that the Haglish rule is not appli- 


cable in this country. As to this question of 
difficulty Mr. Mayne observes “Where the 
trial takes place after the contract has thus 
been rescinded, but before the time for per- 
formance has arrived, there may be a good 
deal of difficulty in exercising that prophetic 
judgment which will. enable the proper 
measurement of damages to beassessed. This 
difficulty, however, is not greater than that of 
estimating the value of a debt payable ona 
contingency under the bankrupt law, and the 
Courts have always held thatthe difficulty of 
estimating damages is no reason for refusing 

(3) 23 L. J. Bx. 182; 9 Ex. 841; 20. L. R. 517; 18 
Jur. 358; 2 W.-R2302. 
| (4) L. R. 7 Bx, 819; 41 L. J. Ex. 214; 27 L. T. 279; 
21 W. R. 18... Teea Ea R 

(5) L. R. 8 U.P. 167; 42. L. J. 0. P. 65; 28 L. T. 
296; 21 W. R. 984; > SANE i 


to fix them”, | 
edition, pages 206 and 207). 

In Oooverjee Bhoja v. Rajendra Nath Mukerjee 
(6), the Caloutta High Court ap plied the rule 
laid down in Brown v. Muller (4) and Roper v. 
Johnson (5). No doubt the suit there was 
brought after the time for the performance of 
the contract had expired and thus no practical 
difficulty arose. But in my view this does not 
affect the principle. I can find no authority , 
for the view that Jf the action is brought 
before the time for performances provided for 
by the contract has arrived, the damages must 
be ascertained as from the date of the 
repudiation of the contract. I may observe 
that in Shephard’s Indian Contract Act, 
Brown v. Muller (4) and Roper v. Johnson (5) 
are cited in the notes to section 73 of the 
Contract Act and it is not suggasted that the 
law ag there laid down is not applicable in 
India, he 

Ayling, J.—The point on which we have 
reserved judgment is as to the mode of 
assessing damages. The respondent’s Vakil 
contends'that the English rule laid down in 
Roper v. Juhnson (5), should be followed: that 
is, irrespective of the date of repudiation of 
the contract by the promisor and its accept- 
ance by the promisee, damagas must ba 
assessed as on the date or dates fixed for per- 
formance of the contract, provided that the 
promisor may prove that the promisee had it 
in his power to reduce the loss and may claim 
mitigation pro tanto. y 

_ No'case is quoted in which thisrule has 
been followed in India where the promisee 
has, as in this case, put an end to the contract 
under section 39, Indian Contract Act. 
Cooverjee Bhaja v. Rajendra Nath Mukerjee (6) 
is distieguishable on the ground that in that 
case although the promisor had definitely 
repudiated his liability under the contract, 
the promisee took no action on receipt of 
intimation to this effect, but, waited till after 
the due date of performance before bringing 
his suit for damages. 

The difficulties in the way of assessing 
damages on these lines where the suit is 
brought before the due date are obvious, and 
their existence is recognised in the English 
rulings: where, as may conceivably. happen, 
the due date or dates are far distant, they 
would be almost, if not quite, insurmountable, 


(6) 36 C. 617; 2 Ind. Cas. 881. 


(Mayne on Damages, eighth 
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The statutory provisions of law contained 
in sections 39 and 73 of the Contract Act, 
provide a much simpler, and not less equitable 
line of procedure. Section 3 provides that 
where a promisor refuses performance ofa 
contract or disables himself from performance, 
the promisee shall have theoption of dis- 
regarding the repudiation, still treating the 
contract as subsisting (in which case he can, 
of course, sue for damages for breach as is com- 
mitted on the dates fixed for performance); or 
he can treattbe contract as at an end,’ in 
which case it must be held to have been broken 
by the promisor on the date of his refusal or 
disablement. And if it is only the loss or 
damage naturally arising from the breach of 
contract which are recoverable under section 
78, it inevitably follows that damages -must bə 
Assessed as on the date of breach (as thus 
determined) and not, on the date originally 
fixed for performance. This I take to be the 
meaning of the two sections. In the presence 
of these Statutory provisions it seems un- 
necessary and not desirable to look to the 
case-law of England for guidance, (Vide 
Burn and Co. v: McDonald (7). 


1 would, therefore, assess damages as on 
the date of breach (the 14th February 1907). 

White, C. J.—As my learned brother takes 
a different view with regard to the rule as 
to the damages, under section 98 of the 
Code, we referto a third Judge the follow- 
ing point of law:— 


Where a contract provides that it shall be 
performed ‘on a specified date and the pro- 
misee lawfully puts an end to the contract 
under section 39 of the Contract Act, and 
sues for damages, are the damages to be as- 
certained with reference to the date of the 
breach of the contract, or with reference to 
the date provided for the performance of the 
contract, 


(a) when the suit is brought before the 
last named date? h 
(b) when itis brought after that date ? 


This case coming on for hearing on Thurs- 
day and Friday, the 15th and 16th days of 
December 1910, under section 98 of the Code 
.of Civil Procedure before the Honorable 
Mr. Justice Wallis, the Court delivered the 
- following judgment 
i (7) 36 C. 354; 9 C. L.-J. 190; 13 C. W. N. 255; 1 
Ind, Cas. 829, 


Wallis, J—My answer to the reference 
is that in both the cases put the damages 
are to be ascertained with reference to the date 
provided for the performance of the contract. 
When before the fixed date for performance 
of a contract the promisor refuses to perform 
it and the promisee rightly rescinds it under 
section 39 of the Indian Contract Act, he is 
under section 75 entitled to “compensation for 
any damage which he has sustained through 
the non-fulfilment of the contract.” This 
appears to me to be the section applicable to 
the present case and I think that non-fulfl- 
ment of the contract means non fulfilment at 
the date specified in the contract, and that 
according to the proper construction of the 
section compensation is to be ascertained 
with reference to that date, and not with 
reference to the date of the act of refusal 
which gave rise to the right to rescind. Ab 
the hearing of the appeal, however, and also 
at firsi on this reference the case was argued 
as if the suit was one to recover compensation 
under section 73 for a breach of contract, the 
breach in this case being the refusal of the 
promisor to perform the contract. This, 
however, is not the way in which the casa 
has been dealt with in England (Frost v. 
Knight (8), Hockster v. DeLatour (9), and I 
propose so to deal with it here both for this 
reason and because I think the result is the 
same whether the case is regarded as govern- 
ed directly by sectior 75 or section 73. 
The breach being the defeudant’s refusal to 
perform, the plaintiff is then entitled under 
section 73 to compensation for any loss or 


-damage caused to him thereby which natur- 


ally arose in the usual course of things 
from such breach. This merely expresses the 
English rule as to the measure of damages in 
Hadley v. Baxendale (3), so that the general 
principles upon which compensation or dame 
ages are to be assessed in cases of this kind 
are the same in India as in England anf 
there is nothing in section 73 to warrant the 
question being dealt with on different lines 
in India. When the Indian Contract Act 
was drafted and enacted the correct method 
of assessing damages in this particular cage 
had not been clearly decided in England 
otherwise seeing the importance of the point 

(8) (1872) L. R. 7 Hx. 111; 41 L. J. Ex. 78; 26 L, 
T. 77; 20 W. R. 471. 


(9). 2 E. and B. 678; 22 L. J. Q. B. 455; 17 Jur. 972 
1 W. R. 469. 
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it would probably have been dealt with in 
an illustration to section 73 or section ‘75. 
But in February 1872, the year in which the 
Indian Contract Act was passed, it was held 
in England, by the Court of Exchequer Cham- 
ber in Frost v. Knight (8) and by the Court 
of Exchequer in the following June in Brown 
v. Muller (4) though only obiter, that the 
damages were tobe estimated with reference to 
the time fixed for performance in the contract. 
Tn the following year 1878, the point was ex- 
pressly decided in Roper v. Johnson (5), in 
which the refusal to perform the bringing of 
the action and the trial all took place before the 
date for performance specified in the contract 
and after the case had been argued by two of 
the foremost lawyers of the day, Helkes on the 
one side and Herschell on the other, it was 
held that the true measure of damages was 
prima facie the difference between the con- 
tract price and the market price at the date 
fixed for delivery although that date had not 
arrived when the action was brought and the 
suit tried. The decision dealing with an im- 
portant question of every day occurrence in a 
commercial country has now been treated as 
settled law for nearly thirty years in Eng- 
land, and also, I think I may say, in India, 
having regard to the frequency with which 
the point must have arisen and the absence 
of any reported cases to the contrary. „As 
regards the original side of this Court,-I can 
speak personally to its having been followed 
in several unreported cases: . In these cir- 
. cumstances, I should be of° opinion that it 
ought to be followed even if I ventured to 
differ from the reasons given in the judg- 
ments. Onthe contrary, those judgments, 
especially that of Brett, J., afterwards Lord 
Esher, appear to me to be conclusive; and 
further it seems to me that the alternative 
method of ascertaining the compensation 
with refererce exclusively tothe date of the 
ebreach, v2z., the refusal to perform, would, in 
. many cases, fail to give compensation for the 
loss or damage naturally arising in the usual 
course of things from the breach, and so fail 
to satisfy section 73. 
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CALCUTTA HIGH COURT. 
Seconp Crvie Appear No. 226 or 1909. 
January 6, 1911. 
Present:—Mr. Justice Caspersz and 
Mr. Justice Chatterjee. 
SURENDRA NATH ROY AND orners— - 


PLAINTIFFS— APPELLANTS 
Versus 


KRISHNA SAKHI DASI AND OTHERS— 


DEFENDANTS-~ RESPONDENTS. 

Contract Act (IX of 1872), s. 11 —-Minor—Contract— 
Misrepresentation as to age—Fvaud —Hstoppel—Hvi- 
dence Act (I of 1872), s.115—Landlord and tenant— 
Notice to quit—Notice by’ some of the landlords— 
Whether good. f 

In a Court of Equity, the disability ofa party 
arising from infancy cannot be successfully used in 
defence of fraud, and the defendant in sucha case 
cannot avail himself of the plea of infancy. 

Sreemutty Mohun Bibi v. Sarat Chand Mitter, 2 C. W. 
N. 18, followed. 

If a minor, who is over eighteen at the date of 
executing a conveyance, knowing that his minority 
has been extended to 21 years by reason of the ap- 
pointment of a guardian under Act VIII of-1890, holds 


. himself ont as being of age, and registers the convey- 


ance, there is representation by conduct, and these 
facts coupled with the fact that the vendees were not 
aware that he wasa minor, and were not put upon 
enquiry, may amount to misrepresentation and legal 
fraud on the part of the minor who would be bound 
by the transaction. In the absence of such fraud, or 
if the vendees were not deceived by any such mis- 
representation, the infant cannot be held liable. 
Though in England any joint tenant may put an end 
to his demise, so far as it. operates: on his own share, 
whether his companions join him in putting an end 
to the whole lease or not, yet, according to the 
Indian decisions, the relation created by “contract 
with several joint landlords continues until he 
e 
rule is different in the case of trespassers and also 
in the case of tenants when khas possession is not 


. sought for, but this would seem to be the law in the 


case of tenants when khas possession is the relief 


- asked for. 


Gopal Ram Mohroi v. Dhakeswar Pershad, 35 O. 807; 


_7 0. L. J. 483, followed. 


Therefore, a notice to quit given by some of the 
joint landlords is bad. 


Appeal from the decree of the Sub-Judge 
of Pabna and Bogra, dated November 12, 
1908, reversing that of the second Munsif of 
Pabna, dated-December 28, 1907. 

Babus Brojo Lal Chakravarti and Bimal 


` Chandra Das Gupta, for the Appellants. 


Babu D. N. Bagchi, for the Respondents. 
Judgment.—tThisis an appeal in a 
suit brought by the  plaintiffs-appellants 


“to eject the principal defendant as being a 


tenant-at-will in respect of a durjote under 


“the superior jote interest purchased by the 


plaintiffs from three brothers. 


hd 


The Munsif 
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decreed the sait. On appeal, the Subordinate 
Judge has reversed that decision, and the 
plaintiffs appeal. 

It is urged, first, that the notice to quit 
was agood notice in point of law, and, 
secondly, that the conveyance to the plaintiffs 
binds all the vendors (including Bejoy 
Gobinda), and the defendant, by way of es- 
-toppel, 

The central fact upon which the case turns 
is that Bejoy was a minor, under the age of 
twenty-one years, at the time when he exe- 
cuted the conveyance. He was then over 
eighteen, but his period of-minority had 
been extended by reason of a certificate of 

‘guardianship having been taken under the 
provisions of Act VIII of 1890. Bejoy is not 
a party to this litigation, but he has de- 
posed in plaintiff's favour and kas rati- 
fied and acqniesced in the conveyance to 
them of his one-third share in the jote. 

The Subordinate Judge has decided issues 
Nos. 2, 4 and the second part of issue No. 5. 
He observes:— This transfer by Bejoy. was 
no legal transfer, and hence I must hold that 
plaintiffs did not purchase Bejoy'’s share in 
the superior jote and hence plaintiffs alone 
cannot maintain this ejectment suit against 

‘ defendant, and I must hold that Bejoy not 
having joined with the plaintiffs in giving 
notice to the defendants to quit, the notice 
to quit which was served upon defendant is 
not valid and sufficient, and I further find that 
Bejoy not having joined with plaintiffs in 
bringing this suit, this suit is bad for non- 
joinder of party”. The Subordinate Judge 
further finds that, though plaintiffs were 
under a misapprehension as to Bejoy’s age 
of majority being 21, there was no estoppel, 
and that Bejoy’s ratification and acquies- 

_cence cannot avail the plaintiffs. On the 
question whether the durjote was or was not 

` karmi, the Subordinate Judge has come to no 

_ finding. The Munsif held that defendant 

was a tenant-at-will and the argument 

‘in this Court proceeded on that assumption. 

Our attention has been called to the deci- 
sion of the Judicial Committee in Mohort 

' Bibee v. Dharmodas Ghosh (1), where it was 

argued that aminor is amenable to the 

--rule of estoppel laid down in section 115 of 

| the Evidence Act. The Privy Council did 

not think it necessary to deal with that ques- 


(1) 30 C. 539; 5 Bom. L. R. 421;7 C. W. N. 441; ~ 


BO J, A. 114 (P. o) Ji 
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‘ther, 
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tion on the facts then before them. The 
case was 
made to a person who knew the real fact 
and was not misled by the untrue slate- 
ment. 

We proceed to examine other authorities 
the subject of an infant’s liability. 

In Sreemutiy Mohun .Bibee v. Sarat Ohand 
Mitter (2), which was a suit upon a mort- 
gage, ib was pointed out that in the case 
of Dhan Mull v. Ram Chandra Ghosh (3), 
the Court dealt solely with the question 
of the defendant’s personal liability to a 
money decree, and the learned Judge (Jen- 
kins, J.), upon a review of the authorities, 
held that, in a Court of Hquity, the dis- 
ability of a party arising from infancy 
cannot be successfully used in defence of 
fraud, and the defendant in such a case 
cannot avail himself of the plea of in- 
fancy. As there was fraud found in that 
case, it was unnecessary to consider whe- 
apart from fraud, the defendant 
would be bound by virtue of section 115 
of the Evidence Act. The Court of appeal 
(Maclean, ©. J., Macpherson and Trevelyan 
JJ.) upheld the decision of the lower 
Court, [See Sarat Chand Mitter v. Mohun 
Bibee D. The learned Chief Justice (at 


. page 394) observed as follows:—“But in 
‘this case, upon the facts, I conclude that 


Luchinarain was deceived and deceived by 
the course of condùct which the defendant 
adopted. I think the cases establish that, 
in a case like the present, the defendant, 


‘though, at the time when he entered into 


the contract, he was an infant, is not entitl- 


.ed to take any advantage resulting from his 
‘own fraud.” 


In Dhurmadass Ghose v. Brahmo Dutt (5), 
Jenkins, J., held [dissenting from Ganesh Lala 
v. Bapu (6)], that “fraud operating to deceive 
must be found asa fact, and whether in 
any particular case there is such fraud e 
must depend on its own circumstances.” 


‘It was also pointed out that the individuals, 
“sought to be affected in the case of Sarat 


Chunder Das v. Gopal Ohunder Saha (7), 
which was relied upon in the Bombay case 


-as showing that there was no sugges- 


(2) 20, W. N. 18. 

(3) 24 C. 265; 1 C. W. N. 270. 
(4) 25 0, 371. 

(5) 25 C. 616; 2 0. W. N, 880, 
(6) 21 B. 198. 

(7) 20 C, 296; 191. A. 203, 
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tion of the exception of an infant from 
the doctrine of estoppel, were not infants. 

In the same case, Brumo Dutt v. Dharm Das 
Ghose (8), the Court of appeal observed 
that section 115 of the Evidence Act has 
no application to contract by infants, that 
the term ‘person’ in that section applies 
only toa person of full age and competent 
to enter iúto contracts. The declaration 
containing the alleged representation as to 
age in that case was prepared and drawn 
up by an attorney who acted both for the 
mortgagor and the mortgagee, and who 
had received the clearest notice from the 
mother of the mortgagor that he was 
a minor, and it was found in that case that 
the mortgagee was not misled as defrauded 
by the declaration of the mortgagcr as to 
his age. 

As it was found that the mortgagee was 
not misled by any misrepresentation, the 
observations of the learned Judges in that 
case that section 115 of the Evidence 
Act did not apply to infants, were not con- 
sidered by the Privy Council, as already 
stated. ` 

In the present case, the vendees were not 
aware thai Bejoy (who was more than 
18 years of age) was a minor by reason 
of an order having been made under sec- 
tion 7 of Acl VIII of 1890. Bejoy joined 
his brothers in executing and registering 
the conveyance. The learned Subordinate 
Judge, in one part of his judgment, seems 
to think that there was no talk about 
the majority or minority of Bejoy, and 
so any suggestion about misrepresentation 
by him and his brothers falls to the ground, 
But, in another part, he says:— I do 
not believe Bejoy when he says that he did 
not know anything about the certificate.” 

The Munsif found that Bejoy represented 
himself to be of age and that the Sub-Re- 
gistrar took him to be so, The learned Sub- 
ordinate Judge, apparently, proceeded upou 
the ground that there was no statement made 
by Bejoy as to hisage. Butif Bejoy (who 
had attained the age of discretion) knew 
‘that his minority had been extended, and 
held himself out as being of age, and re- 
gistered the conveyance, there was repre- 
sentation by conduct, and these facts, coupled 
with the fact,. that the -vendees were 


not aware that Bejoy was a minor, and were 
(8) 26 O, 881. 
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not put upon enquiry, may amount to mis- 
representation and legal fraud on the part of 
Bejoy. 

If there was misrepresentation by Bejoy 
operating to deceive, and if the plaintiffs 
were deceived by it, we think that Bejoy 
would be bound by the transaction. There 
should beaclear finding onthe point. In 
the absence of such fraud, or if the plain- 
tiffs were nob deceived by any such 
misrepresentation, then the infant cannot, 
we think, on the authorities, beheld liable. 


The suit is not to enforce any contract or 
equity as against Bejoy. Bejoy seems to 
have attained majority before the notice to 
quit was served upon the defendants. .He 
did not repudiate the transaction on his 
attaining majority. On the contrary, he 
affirmed it in his evidence in the present suit. 
The Subordinate Judge thinks that Bejoy 
may ‘ turn round hereafter,’ but it appears 
that Bejoy has executed a fresh conveyance in 
plaintiff’s favour. 


The next question is, assuming that Bejoy 
is bound, whether the defendants, who were 
tenants under Bejoy, arealso bound. The de- 
fendants do not set up any title, in themselves, 
to the superior Jote interest which Bejoy had. 
They were merely tenants and we mustassume, 
for the present, that they were tenants-at- 
will. The cenduct of Bejoy does not affect 
their tenancy, it affects the superior in- 
terest which Bejoy had. The defendants 
set up a jus tertii, the right of Bejoy. If, 
therefore, plaintiffs acquired a valid title as 
against Bejoy, we think the defendants cannot 
impeach that title. 

The learned pleader for the plaintiffs-ap- 
pellants contends that, even if plaintiff 
did not acquire a valid title tothe share 
of Bejoy, the notice is, nevertheless, a 
good one, and plaintiff is, at any rate, en- 
titled to eject the defendant from the #rd 
share of the property, and reliance is 
placed upon the case of Doe d Aslin v. 
Summerseit (9). | 


The question was considered in the case 
of Gopal Ram Mohuri v. Dhakeswar Pershad 
Narain Singh (10), and the learned Judges 
held as follows :—‘We think the rule to be 
deduced from these cases is, as laid down in 


(9) 1 B. and Ad. 135. 
(10) 85 C, 807;7 O.L. F. 483, 
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Ebrahim Pir Mahomed v. Oursetji? Sorabjt De 
Vitre (11), that though in England any joint 
tenant may put an end to his demise, so far 
as it operates on his own share, whether 
his companions join himin putting an end 
to the whole lease or not, yet, according to the 
Indian decisions, the relation created by con- 
tract with several joint landlords continues, 
until there exists a new and complete volition 
to change it. The rule is different in the case 
of trespassers and also in the case of tenants 
when khas possession is not sought for, 
but this would -seem to be the law as 
settled in India in the cases of tenants when 
khas possession is the relief asked for.” 

We concur with these observations and hold 
that the notice to-quit is nota good one if 
plaintiffs did not acquire a valid title to the 
share of Bejoy. 

The result is ihat the decree of the lower 
appellate Court is set aside and the 
case remanded to the lower appellate Court 
to be dealt with in accordance with law. 


Ifthe Court finds the question of fraud 
against the defendants, it willtry the issues 
which were left undetermined. , Costs to abide 
the result, ` 


` Oase remanded. 
(11) 11 B. 644. : 





CALCUTTA HIGH COURT. 

SECOND Crvit Apprat No. 1676 or 1909. 
January 13, 1911. 
Present:—-Mr. Justice Chatterjee. 

RAJIBA GAUNTIA—Praintirr— 
APPELLANT 
versus 
BAJI KAHAR AND ANOTHER—DEFENDANTS— 
RESPONDENTS. 

Lease, permanent—GQrant by proprietors—Central Pro- 
vinces Land Revenue Act (XVIIL of 1881)—Central 
‘Provinces Tenancy Act (XI of 1898). 

There is nothing inthe Central Provinces Land 
Revenue Act and inthe Central Provinces Tenancy 
_Act prohibiting the proprietors themselves from 
granting permanent leases in consideration of valuable 


improvements to be made in the village, at any rate 
before those Acts were passed. 


Appeal from the decree of the Sub-Judge of 


Sambalpore, dated May 15, 1909, confirming 


that of the Munsif of Sambalpore, ‘dated March 
81, 1909. 


Babu Jogendra Chandra Ghose, ae the re 
pellant. 
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Babu Ram Chandra Mujumdar, for the Re- 
spondent, 

Judgment.—tThis appeal arises out 
ofa suit for ejectment. Plaintiff alleged 
that his father was the protected ticotdar and 
landlord of the village in which the lands in 
dispute are situate, that the defendants’ father 
held the lands which are Bhogra lands under 
the plaintiff’s father as a sub-tenant, that the 
defendants have no right to continue in posses- 
sion of the lands against the plaintiff's will, 
and prayed for recovery of khas possession of 
the lands: 

The defence was Pia long before the 
plaintiff’s father became tiċcadar of the 
village, the lands were leased in perpetu: 
ity to the deféhdants* ancestors by the 
then Gauntsas (proprietors) of the village 
and they had at great cost and labour 
broken up the lands and made costly improve 
ments. $ 

Both the lower Courts have dismissed the 
suit. 

The plaintiff has appealed to this’ Court 
and it has been contended on his bebalf that 
no permanent right can be acquired by a 
‘tenant in Bhogra lands which ave sir lands 
as defined in section 4 A of Act XVIII of 
1881, that is, to say the demesne or per- 
manent home-farm land of a propriétor, 
and that the policy of the law isthat such 
‘lands cannot be transferred by landlords who 
have always the right to eject the tenant of 
such lands, and séctions 44 and 45 of Act XI 
of 1898 are relied on in support of the con- 
tention. 

It has been found, however, in the 
case that though the plaintiff is the ticot- 
dar and the lands are Bhogra lands, the 
defendants’ great-grand-father obtained a 
perpetual lease of the lands from, the 
then Gauntias (proprietors) many years 
ago in consideration of certain valuable, 
improvements made by him in the village 
at a cost of about Rs. 2,000, that defend- 
ant is a permanent tenant of the lands in 
suit and -as such is not liable to be ejected. 
The Court’ of first instance finds that 
Akhillé the then Gauntia, asked Gadhao, the 
defendants’ ancestor, “to make a kata in the 
village so that the newly made fields may 
not suffer for want of irrigation and pro- 
mised that if he made a kata he would bs 
-given some of those fields. Gadhao agreed 
to comply if the fields were given hin 
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permanently.- Gadhao made a. kata and 
band and Akhillo gave him the land in 
perpetuity” and that the possession of the 
defendants. and their ancestors extends over 
half a century. 

The lease was granted to the defendants’ 
ancestor long beforethe Acts of 1881 and 
1898: were passed and I do not find any- 
thing in the Acts referred to prohibiting the 
proprietors. themselves from granting per- 
manent’ leases in consideration of valu- 
‘able improvements to be made in the vil- 
lage, at any rate before those Acts were 
peered. 

Section 45 of Act XI of 1893 does not 
apely to Bhagra lands (see clause 8 of sec- 
tion 45), section 44: lays down that a sub- 
senant cannotb-acquire an occupancy right and 
such a ight.cannot be acquired in sir land. 
Et is contended that defendant is a ‘‘sub- 
tenant” within the meaning of section 59 
ofthe Atiaad that he can hold only on such 
terms as may be agreed upon between him 
wadthis:ldudlord::~‘But the question does not 
‘tippesded haive-been raised in the Courts be- 
low; ahdilitedepends to a certain extent upon 
facts which!*have-‘nhot! been found in the 
case.: In ihe View taken above, however, it 
is unnecessary ‘to- discuss . this matter any 
ee 


pari ti meat t place, it is tontended that there 
‘is no fin ing tljat „plaintiff's father was not 
a Shikind Gauniia, ‘at the time of the alleged 
leasé to the defendants’ ancestor and that if 
he wasa Shikmi Gauntia at the time, the 
lease would not bind the plaintiff and that 
“it was for the. defendants to show that 
‘plaintiff's father was nota Shikmt Gauntla 
at the time ofthe lease when it. is shown 
that he was s6 recorded in the settlement 
‘papers. Itis pointed out that under section 65 
A of Act XVIII of 1881,he could not have been 
erecorded unless he had been so for 20 years 
before the settlement. | ee i 


o t Tinay ps =a “a es 


I do not. think this contention has any fotoe, 
It is found that defendants’ ancestor obtained 
the lease more than half a century ago from 
the then proprietors of the. village and the 
facts that plaintiff's father. -was recorded as 
ticcadar some years ago. cannot.throw the bur- 
den upon.the defendants.to prove that he was 
xot a proprietor when. the then. proprietor 
settled the.lands with the defendants? ancestor 
some 50 years ago. 
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“ 


Lastly, it has been contended that the 
learned Subordinate Judge, having found 
that plaintiff was the protected ticcadar of 
the village, ought to have given a decree for 
rent against the defendants. But the plaintiff 
did not claim any rent in the present 
suit nor slate the period for which the rent 
was in arrears. He only sued for khas pos- 
session. | 

As he has been found to be the protected 
ticcadar of the village he can bring a fresh 
suit, properly framed; for rent. against ‘the 
defendants. , 

The decree of ihe 16 wèt: AKA “Court 
js right and this. Hil ig, ‘dismissed with 
costs. ia 





te ‘Appeal dismissed, | 


Pe eee, 
te 


s ss hodas ef athe eed 
’ CALCUTTA HIGH COURT.’ = 5 
CximiNan Reviston No. 1389 or 1910." sae 
-December 15,1910. - % > 
. Presentiz-Mr.. Justice H olmwood and 





. Mr. Justice Sharf-ud-Dim © vow- 
DARSING. AEA Perron EB. 
Versus af 


EMPEROR—OprositTe PARTY. 
Assam—Garo Hills—Regulation IEF of 1884: -High 
Chiefs—Com- 
pensation for affront —Fine. 

In the Garo Hills, “pétty Magistrates known ag 
T.askars have jurisdiction to grant compensation for 
any kind of affront cdinmifted’in conhéctign with any 
petty complaint. Calling it fine, makes'no, difference. 

The High Court has 7 no jurisdi¢tion t to deal with the 
matter, i 


Rule daning the “order of the Deputy Com- 
missioner of Garo Hills, dated August 1, 1910, 
fining the petitioner Rs, 10 on his applying 
for permission to collect rents in: two villages 
in question. 


Facts.—Petitioner isthe owner of a 
large tract of Jand lying at the foot of one 
of the principal peaks .of the Jura range of 
Garo Hills. The lands being mostly covered 
by jungle, the people who came‘to inhabit the: 
land were not required to pay anything by 
way of rent but they cleared the Jungles and 


.built houses thereon. : 


About 8 years. ago, one Simba, a headman 
of an adjoining village, came and occupied a 
large portion of the petitioner’s land and. sub- 
sequently disputing petitioner's right to the 
ownership, was successful in securing the same 
as his own, 
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Another intruder, Singhee, followed the line 
and occupied some lands although the peti- 
tioner brought a suit in the Court of Mr. 
Playfair, Deputy Commissioner, Garo Hills, 
who on the 19th February 1908, dismissed the 
suit, 

_ Portion after portion of his lands thus 
melting away, the petitioner on the 16th May 
1910, made an application tothe Deputy Com- 
missioner for permission to collect a nominal 
quit rent from the yillagera which still acknow- 
ledged his ownership. The Deputy Com- 
missioner ordered one of the Laskars of his 
Court to enquire and report whereon the 
Laskar reported that the villagers were will- 
ing to pay. Since then all the villagers ex- 
cepting the above two intruders are paying 
quit rent to the petitioner. 

“As some of the villagers at the instance of the 
infruders refuse to pay rent to the petitioner 
and disown him, petitioner on the lst August 
1910 madea fresh application to the Deputy 
Commissioner for permission to collect quit 
rert form them. But the Deputy Commissioner 
not only rejected the application but fined the 
petitioner Rs. 10 with the following observa- 
tions: — ‘Theypetitioner admits that the case 
has already been decided by Mr. Playfair and 
he hags.no, satisfactory explanation as to why 
he has filed the petition reviving the case. 
Tis is vexatious and frivolous.” : 

Babu Bir Bhushan Dutt, for the Petitioner. 

Judgment. —Itis clear from the rules 
framed under the Assam Regulation that we 
have no jurisdiction to deal with this matter. 
It appears that the petty Magistrates who are 
known as Laskars and who appear to be no- 
thing but tribal Chiefs have jurisdiction to 
grant compensation forany kind of affront 
committed in connection with any petty com- 
plaint. A fortiori the Magistrate had full juris- 
diction to do the same. In fact calling it 
fine makes no difference as the Code of Cri- 
minal Procedure is not in force in those dis- 
tricts. 

The rule is discharged. 


Rule discharged. 
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(s. c. 15 C. W. N. 169.) 
CALCUTTA HIGH COURT. 
Criminat Revision No 842 or 1909. 

` July 80, 1909. 

Presoni:—Mr. Justice Coxe and 

Mr. Justice Ryves. 

RAKHAL CHANDRA SHAH— PETITIONER 
i versus 
DAMODAR SHAH—Oprosite Party. 
Criminal Procedure Code (Act V of 1898), s. 195— 

Sanction for prosecution—Perjury—Eucise Act (VIL 
B. C. of 1878), +. 16 ~ License, nature of. 

Under the Excise Rules a person to whom a license is 
granted is forbidden to sub-let his shop or transfer his 
license, which is a purely personal one, to any other 
person or to allow any person to sell liquor under 
his license. 


A licensee under the Excise Rules stated in a crimi- 
nal case that a particular wine shop was exclusively 
owned by him, but it was found in a civil suit that 
he had a partner: 


Held, that in making the statement he might have 
‘unconsciously deviated into the truth and it might 
be that the claim of the alleged partner was without 
legal justification, and that sanction to prosecute him 
for perjury should not be granted. 


Rule against the order of the Sessions 
Judge of 24-Pergannahs, dated June 26, 1909, 
granting sanction for the prosecution of the 
petitioner for perjury. 


Facts.—The petitioner obtained a license 
to keep a liquor shop at a certain place 
The land on whith the shop stood be- 
longed to him. One Damodar Shah built 
premises on that land and alleged that he 
was taken as a dormant partner on condition 
that he was to receive a l4 anna share of the 
profits. A dispute arose between the peti- 
tioner and Damodar with the result that tho 
latter was turned out of the shop. Damodar 
then brought a criminal case against the 
petitioner for breach of trust. In that case 
Damodar made some false statements for 
which he was prosecuted for perjury by the 
petitioner who in the course of the case in his 
deposition stated :—‘‘The country spirits shop 
at No. 38, Beltollah Road, Bhowanipur, is ex- 
clusively owned by me and is my property.” 
Damodar was convicted of perjury by the 
Magistrate, but on appeal his sentence was 
modified with the following remark by the 
Sessions Judge: “The man who really ought 
to be prosecuted is Rakhal whese case was 
that the appellant had no-interest in the shop 
at all.” 

After this, Damodar made an application 
for sanction to prosecute the petitioner for 
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perjury on account of the aforesaid statement, 
but the Magistrate refused. it. Then 
Damodar filed a civil suit for. dissolution of 
his partnership with the petitioner in the 
wine shop. Subsequently he moved the Ses- 
sions Judge for sanction to prosecute the 
petitioner, but that officer ordered that the 
matter should stand over and that fresh ap- 
plication might be made after the termination 
of the civil suit. ` l 

In the Civil suit, a declaration was made 
by the Court to the} effect that Damodar was 
entitled to a 14 anna share in that shop. The 
petitioner appealed from that decree. Then 
Damodar renewed his application before the 
Sessions Judge who again directed the matter 
to stand over till the disposal of the appeal. 
The appeal was subsequently dismissed, but 
the petitioner preferred a second appeal 
which was admitted under Rule 11, Order 
XLI of the Civil Procedure Code, 1908, 
Damodar again renewed his application for 
sanction which was granted. 

Against that order, the petitioner moved 
the High Court. 


Babus Dasrathi Sanyal and Debendra 
Narain Bhattacharya, for the Petitioner. 
Babu Atulya Charan Bose, for the Opposite 
Party. ` 
< Judgment .—-This was a rule on the 
’ District Magistrate of the 24-Pergannahs to 
“show cause why the order sanctioning the 
“petitionef’s prosecution should not be set 
“side on “the ground that the stafement in 
question was not necessarily a false state- 
“ ment tó t{he-petitioner’s knowledge. 
ai Ib appears that one Damodar Shab built 
. premises on land belonging to the petitioner 
and that the petitioner obtained a license to 
keep a liqucr shop on the said premises. It 
has been found in some civil litigation bet- 
ween ithe petitioner, as a matter of fact, that 
Damodar Shah was virtually the owner of the 
premises and business and that Rakbal 
Chunder Shaha, the petitioner, was to receive 
2 annas share of the profits. The statement 
made by Rakhal, which is impugned, runs as 
_ follows:— 

“The country-spirits shop at No. 88, Bel- 
tolah Road, Bhowanipore, is exclusively 
owned by me and is my property.” 

. Inihe Excise Rules a person io whom a 
license is granted is forbidden to sub-let his 
shop cr trarefer his license io any other per- 
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son or to allow any person to sell liquor under 
his license. 

It appears that the license is a purely per- 
sonal one for the benefit of the individual to 
whom it is given. The license ruts that so 
and so is hereby authorized to open a shop at 
such and sucha place for retail saleof spirituous 
liquor. From this it appears that the word 
“shop” means the business of selling liquor 
at particular premises. It has been held, in 
the case of Behary Lal Shahu v. Jagodish 
Ohandra Shaha (1), that all contracts to evadé 
these provisions of the Excise rules are al- 
together illegal and void. This being so, 
it is at any rate possible that in making the 
statement which is impugned Rakhal may 
have unconsciously deviated into the truth 
because it may be that the interest that 
Damodar claims in the liquor shop is without 
legal justification. We, therefore, make the 
rule absolute and set aside the proceedings. 


Rule made absolute, 
(1) 8 C. W. N. 635; 31 C. 798." 


| CALCUTTA HIGH COURT. 
Secono Crvit Arrear No. 2167 or 1908. 
January 4, 1911. 
Present:—Mr, Justice Mookerjee and 
Mr. Justice Coxe. 
BAIKUNTA NATH CHUCKERBUTTY 
AND OTHERS——DEFENDANTS— 
APPELLANTS 
versus 


“HARA LAL PAL CHOWDHURY axo 


OTHERS— PLAINTIFFS— RESPONDENTS. 

Partnership—Debtor—Payment to one partner, 
whether payment against all—Setting off amount due 
from cne partner to debtor against amount due by latter 
to firm, whether binding on other partners. 
. Although a- payment made by the debtor of a 
firm to one of the partners, is a good payment 
against all, yet one partner cannot discharge a 
separate debt of his own by setting it off against 
a debt due to his firm, to the prejudice of his 
co-partners ; that is, a payment .by a debtor to one of 
the partners cannot be treated as a good payment 
binding upon the firm, when no money-is paid by 
the debtor, and all that happens is thatthe’ part- 
ner sets off the amount due from him to the 
debtor against the amount ‘due by the latter to 
the firm. : 


But if the partner hasalready been made Hable by 
his other partners for the amount set off by him against 
the partnership debt due from the debtor, the latter 
will be entitled to a credit. 

Piercy y. Pynney, L. R.12 Eq. 69; 40 L. J. Ch. 404; 
19 W. R. 710 and Veerasaway v, Ibramsa Rowther, 
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19 M. L. J. 223; 15 M. L. T. 209; 1 Ind. Oas. “200, re- 


lied upon. 

Dictum of Elienborough, O. J., in Hendérion v. Wild, 
2 Campbell 561, not followed. 

Appealfrom the decree of the District Judge 
of 24. Pergannahs, dated July 21, 1908, affirm- 
ing that of the Sub-Judge of Alipur, dated 
March 4, 1908. 


Babus Mohendra Nath Roy, Nalini Ranjan 
Chatteriee and Khettra Monan Sen, for the Ap- 
pellants. 


Babu Harendra Narain Mitter, for the Re- 
spondents. 


. Judgment. —Thbis is an appeal on be- 
half of the first three defendantsin a suit 
commenced against them by the plaintiffs- 
respondents for recovery of money due under 
a promissory-note executed on the 7th July 
1904. The plaintiffs and the fourth defendant 
were partners of a firm, styled Ram Chandra 
Guru Churn Pal Chowdhry. The promissory- 
note was executed in favour of the first 
plaintiff who was the managing member; but 
it is common ground that in this matter he 
acted on behalf of the firm and that the 
sum advanced was part of the assets of the 
partnership business. The debtors defendants 
admitted the transaction. Their defence to 
the claim in substance was that on the 10th 
March 1907, they paid Rs. 1,800 to the fourth 
defendant, and that the debt was satisfied to 
that extent. The Subordinate Judge held 
that the debtors in collusion with the fourth 
defendant had got up this unfounded plea, 
and that consequently there was no valid 
defence to the claim. Upon appeal, the learn- 
ed District Judge held that it was improb- 
able that any payment had been made; but 
his judgment is meagre and - unsatisfactory. 
The first three defendants have appealed to 
this Court, and on their behalf it has been 
argued that the decree in favour of the plain- 
tiffs cannot be supported inasmuch as the 
fourth defendant upon his own admission has 
received Rs.>1,800 on account of the transac- 
tion in question. It has been contended in 
substance that the payment made to one of 
the partners was a good payment against all; 
and that, consequently, the plaintiffs are 
bound to allow credit for this sum. In answer 
to this contention, ib has been argued on be- 
half of the plaintiffs-respondents that the 
alleged payment cannot be treated as a good 
payment against them because, aamittedly, 
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no: -money Nawas, paid by the first three defend- 

ants to the fourth defendant, and all that hap- 
pened was; that the fourth defendant set off 
the amount due from him to the debtors de- 
fendants against the amount due by the latter 
to the firm. After careful consideration of 
the arguments which have been ‘addressed to 
us on both sides, we have arrived at the con- 
clusion that this contention of the plaintiffs- 
respondents must prevail. 


It is clear from the correspondence between 
the parties, which has been placed before us, 
that the case for the debtors defendants is 
‘not that they made any actual payment to 
the fourth defendant in discharge of the 
debt but that the latter has withheld pay- 
ment of a sum of Rs. 1,200 due from him 
personally to them, in other words, the es- 
sence of the alleged transaction is, that the 
first three defendants have allowed the fourth 
‘defendant to set off, against the debt due by 
them to the firm, the sum realisable from 
him. Ifwe assume fora moment that the 
alleged set-off represents a genuine transac- 
tion, a matter upon which the parties are at 
controversy, the question arises, whether a 
release of a partnership debt by one partner 
is operative against the firm if it was taken in 
discharge of the separate debt of the partner 
releasing it, by his creditor knowing all 
the circumstances. In Lindley on Partnership 
(7th Edition page 161), it isstated that al- 
though each partner has power to receive pay- 
ment of a partnership debt and to give a 
discharge for it on payment, it does nob fol- 
low that he has power to compromise or settle 
the debt in any way he likes without 
payment, A partner has no implied author ity 
to discharge a separate debt of his own by 
agreeing that it shall be set-off against a 
debt due to his firm; this proposition is sup- 
ported by the decision in Piercy v. Fynney 
(1). Inthe same work, it is stated in an- 
other passage (page 306) that according to 
the strict rulés of the Common Law, although 
a partnér has no right to pay his own sepa- 
rate debtby setting it off against a debt 
due from his creditor tothe firm, yet if he 
actually agreed that such set off should be 
made and it was made accordingly, he and 
his partuers could not afterwards recover 
the debt due tothe firm. In sach a case, 
however, relief might have been had in equity 

(1) L. R. 12 Bq. 69; 40 L. J, Ch, 404; 19 W. R. 710. 


H. 106, 8 L. J. Q 
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and the cases of Wallace v. Kelsall (2) and 
Gordon v. Ellis (8) could not be treated as 
good law since the Judicature Acts which 
have removed the technical .difficulties that 
led to their decision [Midland Railway Com- 
pany v. Taylor (4)]. In England, therefore, 
the rule seems to be perfectly well settled 
that a partner cannot discharge a separate 
debt of his own by sotting it off against a 
debt due to his firm, to the prejudice of his 
co-partners. The learned Vakil for the de- 
fendants-appellants, however, has strenuously 
contended that this rule cannot be reconciled 
with the principle, unquestionably settled, 
that payment to one partner is payment to 
all, even after a dissolution [Butchart v. 
Dresser (5) and Motilal v. Ghella Bhat (6)]. 
This contention does at first sight seem plausi- 
ble, and is, asa matter of ‘fact, supported 
by a dictum of Lord Hllenborough, ©. J. 
in Henderson v. Wild (7). In that 
case, the learned Chief Justice appears to 
have held that a receipt by one of the partners 
discharging the firm debtor in consider- 
ation of the settlement of a private debt of 
the partner executing the receipt. is binding 
on the firm. The dictum in question, however, 
does not appear to have been followed, and 
even before the Judicature Acts, a contrary 
rule was laid down in Farar v. Hutchinson 
(8). On the other hand, the rule in Piercy v. 
Fynney (1), which was recently followed by 
the Madras High Court in Veerasawamy v. 
Ibramsa Rowther (9), has been defended on 
broad grounds of justice, equity and good con- 
science. Thus, Story in his work on Partner- 
ship (section 182) points out that one partner 
has no authority to misapply the funds or 
securities or other effects of the partnership in 
discharge or payment of his own private debts, 
claims or contracts. In such cases, the 
creditor of the partner why is also a debtor 
of the firm, is deemed to act mala fide and in 
fraud of the partnership, so that the transac- 
tion mast be treated as a nullity. Similarly, 

(2) 7 M. & W. 264; 8 D. P. ©. 841;10 D. J. Ex. 12; 


4 Jur. 1064. 

(3) 3 D. & L. 803; 2 C. B. 821; 15 L. J. C. P, 178; 10 
Jur. 359, 

(4) 8 H. L. Cas. 757; 31 L. J. Ch. 886; 8 Jur. (x. 3.) 
419; 6 L. T. 73; 10 W. R. 382. 

(5) 4 Deg. M & G. 542; 10 Hare 453. 

(6) 17 B. 6 at p. 13. 

(7) (1811) 2 Campbell 561. 

(8) (1839) 9 A. & E. 64l; 1 P. & D. 437; 2 W. W. & 
. B. 107. 
(9) 19 M. L. J. 221; 5 M. L. T. 209; I Ind. Cas. 200, 
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Theophilus Parsons in his Treatise on Partner- 
ship (sections 90 and 136), explains, that the 
rule, that payment to one partner is a piy-. 
ment to all, is based on the principle that a 
partner has implied authority to receive 
the payment of debts and to settle and’ 
compromise the claims of the firm. The 
rule, therefore, ceases to be applicable where 
the transaction is one, in respect of which the 
partner cannot be rightly deemed to possess 
implied authority to bind the firm. Now a 
partner has no implied authority to discharge 
his private debts by set-off against a debt 
due to the partnership; consequently, such a 
set-off by one partner cannot prejudice his co- 
partners. To putthe matter in another way, 
whenevera party receives from any partner 
in payment for a debt due from that partner 
only, the indebtedness or obligation of the 
firm in any form, the presumption of the 
law is that the partner gives this and the 
creditor receives it in frand of the partner- 
ship ; in other words, if a partner releases a 
debt due to his firm in consideration of a re- 
lease to him of a debt due by him solely, the 
presumption will be that the transaction was 
fraudulent. ‘The matter has been repeatedly 
considered in the American Courts and the 
rule as stated in England, has been followed 
by the Supreme Court of the United States 
in Rogers v. Batchelor (10); [see also Thomas 
v. Stetson (11); Hady v. Newton (12); and in 
numerous other cases which will be found col- 
lected in Hare and Wallace's Leadine Cases, 
5th Edition, Volume I, page 558]. The 
true principle is that as a partnership is 
formed for the common benefit of all the 
partners, every transaction ought legally to 
baa joint account ani not for the axclusive 
banefit of one memberof the company so that 
one partner cannot bind the firm to pay -his 
own private debts. We must, therefore, 
alopt the view that an agreement by one partb- 
ner to discharge a debt due tothe firm by 
setting off his individual liability against it, 
is uot binding on the firm, unless mide 
with the consent of the other partners or 
subsequently ratified by them. It has baen 
cuzgested, however, in the case bafora u3, 
that there has been such ratification and 
our attention has been drawn to ths allega- 
tion in the written statement of the fourth 

(10) (1838) 12 Peters 221. 

CLL) 1833) 49 Am. Rep. 148; 62 Io va 537. 

(12) (1905) 1 L. R. A(N. s) 605, 
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defendant, that in a suit for adjustment of 
accounts instituted by him against his part- 
ners, the latter have made him liable for this 
sum of money. 


the partnership was dissolved in 19038, that 
is, previous to the date of the alleged set-off 
when the debtors were aware of the dissolu- 
tion. It has been contended, however, on 
their behalf that if the plaintiffs have actual- 
ly made the fourth defendant liable for the 
sum primarily payable by them, they have 
adopted the set-off and ratified the arrange- 
ment. This point appears to have been 
raised in the Courts below but neither the 
Subordinate Judge nor the District Judge 
has investigated it. We, therefore, sent for 


the record of the suit for winding up the. 


partnership business commenced bythe fourth 
defendant against the plaintiffs. That record 
unfortunately does not, by itself, throw 
any light upon the matter now in contro- 
versy. The partnership suit was settled, 
and by consent of parties a decree was made 
on a petition of compromise which defined 
the liabilities of the several partners; but 
the details of the calculations, by which the 
amounts of the several sums were fixed, are 
not available. Upon the materials on the 
record, therefore, ib does not appear possible 
to determine whether in the settlement of 
the partnership accounts, the plaintiffs have 
made the fourth defendant responsible for 
the sum admitted by him to have been set-off 
against the partnership debt of the first 
three defendants, and a further investigation 
is rendered necessary in 
large sum of money claimed in the present 
litigation. 

R- The result is that this appeal is allowed, 


the decree of the District Judge set aside,” 


and the case remitted to him for re-consider- 
ation He will determine upon evidence 
to be adduced by the parties whether, as 
a matter of fact, the plaintiffs have already 
made the fourth defendant liable for any 
portion of the debt which they now seek to 
recover from the original debtors, the first 
three defendants. Ifthe fourth defendant 
has been already made liable for any portion 
of the Rs. 1,800 admitted by him to have 
been set-off against the partnership debt due 
from the first three defendants, 
will be entitled to credit to that extent. 
additional evidence, required for the deter- 
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Ib may be mentioned here 
that according to the case of both the parties, : 


view of the 


the latter 
The- 
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mination of this question, may be taken 
either by the learned District Judge himself 
or under his direction by the Court of first- 
instance. The records of the accounts suit 
called for by us will be forwarded to the 
learned District Judge for such use as may be 
necessary. The costs of this appeal will abide 
the result. 
Oase remanded. 


CALOUTTA HIGH COURT.! 
Seconp Civit Appran No. 332 or 1909. 
January 5, 1911, 
Present:—Mr. Justice Chatterjee. 
RAM NEWAZ ACHARJEB—Priamtive— 

| APPELLANT 
is versus ~- 
SHASHI BUSHAN MISSER AND OTHERS 
—DEFENDANTS— RESPONDENTS. 

Iandlord and tenant—Non-payment of rent for many 
years—Limitation—Adverse possession—Dispossession 
of landlord. 

When the relation pf landlord and tenant exists 
between two persons in respect of any property, the 
mere non-payment of rent, though for many years, is 
not sufficient to show thatthe relation has ceased. 
Nor would the possession of the tenant be adverso 
until he openly repudiates the tenancy. 

Where the defendant, a tenant under the plaintiff 
landlord, in a written statement filed within twelve 
years of the present suit for possession in a rent suit, 
repudiated the title of the plaintiff, though a portion 
of the period covered by the rent suit was beyond 
twelve years of the present suit: Held, that the pre- 
sent suiv was not barred by limitation. 

` Appeal from thedecree of the Sub-Judge 
of Manbhum, dated December 9, 1908, re- 
versing that of the Munsif of Raghunathpur, 
dated March 31, 1968. g 

Babus Shamatul Chandra Dutt and Harendra 
Krishna Mookerjee, for the Appellant. 

Babus Kali Kissen Sen and Jotendra Nath 
Sen, for ihe Respondents. f 

Judgment.—This appeal arises out of 
a suit for establishment of plaintiff’s mokarart 
right to the land in suit and for a declaration | 
of his right to receive the rent thereof from" 
the defendants Nos. 4 to 7 and for a further 
declaration that the decree for rent obtained 
by the defendants Nos. 1 to 3 against defend- 
ants Nos. 4 to 7 was inoperative. 


Plaintiff alleged that the rights of the 
defendants Nos. 1—3 had passed to his les- 
sors (defendants Nos. 8, 9) at asale held in 
execution of a money-decree and that plain- 
tiff had obtained a lease from defendants 
Nos. 8, 9 on the Sth Aghran 1310, 
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The defendants Nos. 1 to $ denied that their 
rights had passed at the said sale and plead- 
ed limitation. 

The Court of first instanog decided both 
the question of title and possession in favour 
of the .plaintiff and decreed the suit. On 
appeal the learned Subordinate Judge did not 
try the.question of.title but has held that the 
suit was barred by limitation. 


‘In second appeal, it is contended on behalf’ 


of the plaintiff-appellant that non-payment of 
rent by a tenant’ for 12 years does not con- 
stitute adverse . possession, that the denial of 
title of the plaintiff’s lessors by defendants 
Nos. 4 to 7 in the rent suit took place with- 
in 12 years, though the period (1800—1303) 
for which rent was claimed in the rent suit 
was beyond 12 years of the present suit and 
that limitation should be counted from the 
date of denial of title and not from 1300 and 
that the findings arrived at by the Subordi- 
nate Judge are not sufficient for the disposal 
of the question of limitation. 


‘I think that the contentions raised on be- 


half of the appellant should prevail. — 

If the title to the land was with the plain- 
tiff’s lessors, and there was a relationship of 
Tandlord and tenant subsisting between them 
and the defendants Nos. 4 to 7 (as to which 
the learned Subordinate Judge has come to no 
finding) the mere non-payment of rent for 
12 years would not constitute the possession 
of the latter adverse to the former. It is 
well-settled that when the relation of laud- 


lord and tenant exists between two persons in 


respect of any property, the mere non-pay- 
ment of rent, though. for. many years, is not 
sufficient to show that the relation of landlord 
and tenant has ceased. 

Nor would the possession of the tenant 
be adverse until he openly repudiated the 
tenancy. 

.In the present case, the defendants Nos. 4 
to 7 in their written statement in the rent suit 


repudiated the title of the plaintiff's lessors. 


But that was within 12 years of the present 
suit. It is true that a portion of the period, 
covered by the said rent suit was beyond 12 
years of the present suit but the dismissal of 
the said suit for default cannot, in my 
opinion, be taken to throw the limitation back 
beyond the date when the written statement 
was filed in the suit. There was no adjudi- 
cation in that suit that there was no relation 
of landlord and tenant. Assuming that there 
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was a subsisting tenanoy between the plain- 
tiff’s lessor and défendants’ Nos. 4 to 7, that 
relation must be deemed to have continued 
until the date when ` The latter denied their 


landlord’s title. 


It is found, howeyèr, that defendants Nos. 1 
to 3 realised rents from the defendants Nos. 4 
and that the list of 
documents Exhibit E proves conclusively 
that defendants are in possession for more 
than 16 years. It is not clear how the list 
proves conclusively defendants’ possession for 
more than 16 years. However that may be, 
the payment of rent by defendants Nos. 4 to 
7 to the ‘defendants Nos, 1 to3 would not 
operate as'a~ dispossession of the plaintiffs’ 
lessors unless it were made under such cir- - 
cumstances as to amount in law to an eviction 
ofthe defendants Nos: 4 to 7 as tenants of 
the plaintiff's- lessor and a termination of 
their interest under the latter. If defendants 
Nos. 4 to 7 before the denial of the title of 
plaintiff's lessor's never openly renounced or 
put an end to the tenancy, the mere payment 
of rent to defendants Nos. 1 to 3 and attorn- 
ment to them: would not cause dispossession 
of the plaintiffs lessors’nor would affert 
their title, and the possession of the defend- 
ants Nos. 4 to 7 would be still looked upon 
as the possession of the landlord unless such 
payments were made “under” such circum- 
stances as to ‘amount in law to an eviction of 
the defendants Nos. 4 to Yas the tenants of 
the plaintiff's ‘lessors. ` The learned Subordi- 
nate Judgeshould have come to findings on 
the said points. Then’the non-payment of rent 
by plaintiffs’ lessors to the superior landlords 
and payment of rent by the defendants Nos. 1 
to 3, cannot by themselves constitute dispose 
session of the former. 

The fact, however, may be taken into cone 
sideration along' with other facts on the ques- 
tion of possession. 
ts The learned Subordinate Judge finds that 
a big tank was settled with the Bengal 
Nagpur Railway Company by the defendants 
and not by the plaintifi’s lessors. But if the 
tank was included in the tenancy of the de- 
fendants Nos. 4 to 7, the settlement of the 
same with the company during the continu- 
ance of the tenancy would not affect the 
question of possession of plaintiff’s lessors. 

Lastly. the learned Sub-Judge finds that 
“there is clear evidence showing the defend- 
ants’ possession since the time of Srinath 
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without acknowledging by payment of rents 
or otherwise to the lessors of the plaintiffs.” 
He has not, however, found the “time of 
Srinath.” Srinath appears to have been 
one of the persons against whom the rent suit 
by plaintifi’s lessors was brought. If so, it 
was within 12 years of the suit. Besides he 
has not found whether Srinath or the de- 
fendants Nos. 4—7 openly renounced the 
title of the plaintiffs lessors at any time 
before the rent suit. 
" Under the circumstances, I think that the 
ĉase should go back to the lower appellate 
Court to be re-tried by it after coming to 
proper findings on the points indicated. 

Costs to abide the result. 

rr ; Oase remanded. 


SIND JUDICIAL COMMISSIONER’S 
‘ COURT, .- 
Miscectangous Crvin APPRAL No, 157 
or 1910. . 
Sum No. 198 or 1910, 

September 28, 1910, 
Present:—-Mr. Hayward, J. O. 
ABDUL JABAR—Ptatntirr 

aoe versus 

SHEIKH KARIM DEFENDANT. 
- : Qivil Procedure Code (Act V of 1908), ss. 55 (3) 
and (4), 151—Sind Insolvency Rules, R. 11—Applica- 
tion for declaration of insolvency dismissed—Fresh ap- 
plication barred: ivithout leave of Courtwunder R. L1— 
Abuse of process. ? 

When the application of a judgment-debtor to 
be declared an insolvent has been once dismissed 
and he is re-xrrested in execution of decree against 
him, he is not entitled to a release under section 55 
(3) and (4) of the Code of Civil Procedure, on express- 
ing his willingness to apply again to be declared 
an insolvent, so long as the bar of the previous dis- 
missal is not removed by obtaining leave of the 
Court under Rulé 11 of the Rules under the In- 
solvency Act. 

To allow a fresh application without Rule 11 be- 
ing complied with, would restilt in abuse of the process 
of the Court contrary to the provisions of section 151 
of the Code of Civil Procedure. ` 

Mr. Bellimorza, for the Judgment-debtors. 

Mr. Turachand, for the Creditor. 

Order.— The, . judgment-creditors ap- 
plied in execution for the arrest of the 
jadgment-debtor and notice was issued under 
Order XXI, Rule 37. The judgment-debtor 
appeared by pleader and demanded dis- 
allowance of the arrest on the ground of 
poverty under Order XXI, Rule 4) (1). 
This was nob granted and warrant of 
arrest was issued under Order XXI, 
Rule 40 (5), 
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The judgment-debtor has now been ar- 
rested and expresses his iutention to apply 
to be declared an insolvent and claims re- 
lease under section 55 (3) and (4). He has, 
however, already applied to be declared an 
insolvent and has his petition dismissed. No 
fresh application can, therefore, be made 
without leave under rule 11 * of the rules 
under the Insolvency Act published at page 
114 of the Rules of the Court. It appears to 
me, therefore, that the judgment-debtor is 
not entitled to release under section 55 (3) 
and (4) of the Code, while the bar of the dis- 
missal of his previous petition remains unre- 
moved under Rule 11 of the rules under the 
Insolvency Act. Any other decision would 
render impracticable any imprisonment what- 
ever of a judgment-debtor and would result 
in obvious abuse of the process of the Court 
contrary to the provisions of section 151, Civil 
Procedure Code, | 

The application is, therefore, rejected and 
the applicant committed to the civil prison. 


CALCUTTA HIGH COURT. 
Seconp Civit Arpan No. 496 or 1909. 
January 5, 1911. 

Present: —Mr, Justice Chatterjee. 
DWARKA NATH SEN AND OTHERS — 
PLAINTIFFS— APPELLANTS 
VErSUS 
MOHIMA CHARAN MANDAL AND OTHERS 
— DEFENDANTS— RESPONDENTS. 

Appeal—Power of Appellate Court—Interference 
with Lower Court’s decree in absence of appeal on a 
point—Jurisdiction. 

Au appellate Court has no power to interfere 
with the decree of the firat Court with regard to 


matters with respect to which there was no appeal 
preferred to the appellate Court. 


Appeal from the decree of the Sub-Judge 
of Faridpur, dated December 17, 1908, revers- 
ing that of the Mansif of Bhanga, dated June 
13, 1908. 

Babu Brojo Lal Ohakravarti, for the Appel- 
lants. ; 

Babu Troilokya Nath Chakravarti, for the 
Respondents. 





* Rule 11. No insolvent, who has had his petition 
dismissed, shall be allowed to presenta fresh peti- 
tion without a specialapplication to the Court with 
an affidavit stating the cause of dismissal and the 
grounds of such new application, and acopy of such 
affidavit shall ba served on the oppr3iny creditors 
four clear days before tha application to the Court 
is heard, 
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Judgment.—the suit was to recover 
khas possession of plots Nos. 1, 2,5 and the 
southern half of plot No. 4 and for confirma- 
tion of possession of plot No. 3 and the 
northern half of plot No. 4. 

The plaintiffs claimed these lands both in 
jote and jamai right. The jamaï right, the 
plaintiffs alleged, had been purchased ty them 
‘at a sale held in execution of a rent decree 
against the recorded tenant. Defendant No.1 
alone appeared in the suit and impeached the 
decree and the sale as fraudulent and collu- 
sive. He claimed to have purchased plots 
‘Nos. 2,3 and 4 as per boundaries given at the 
foot of his written statement from one Mela 
Ram who had not been made a party to the 
Yent suit. The other defendants did not ap- 
Pear and contest the suit. 

The Court of first instance held that the 
vendor of defendant No. 1 was not bound by 
the decree and the sale and that the plaintiffs 


were not entitled to eject defendant No. 1- 


from plots Nos. 2, 3 and 4and declared their 
jote right to these three plots and also made 
a declaration that the defendant No. 1 would 
be allowed to enjoy plots Nos. 2, 3 and 4 as 
tenants under the plaintiffs. As regards 
plots Nos.1 and.5, a decree for possession 
was given in favour of the plaintiffs upon 
a declaration of both jote and jamai right. 

The plaintiffs appealed with respect to 
plots Nos. 2, 3 and 4. No appeal was pre- 
ferred by the defendants as regards plots 
Nos. 1 and 5. The lower appellate Court 
found that the rent decree and the purchase 
in execution of it were fraudulent and collu- 
sive in their nature and intended to defraud 
‘defendants Nos. 1, 2 and 3 of their just 
rights and it farther held that the plaintiffs 
had no cause of action against any of the de- 
‘fendants and that their suit must fail. In 
-the result, the entire suit was dismissed. 


The plaintiffs have appealed to this Court 
and three points have been raised by them. 
The first point urged is that the lower appel- 
late Court had no power to interfere with the 
“decree of the Court of first instance with re- 
gard to plots Nos. 1 and 5 with respect to 

. which there was no appeal preferred to the 
Jower appellate Court. I think this conten- 
tion should prevail. The plaintiffs appealed 
to the lower appellate Court only with res- 
‘pect to so much of the decree of the Court 
‘of first ingtance as was against them. Plots 
Nos. l and $ which were decreed in favour 


of the plaintiffs were not the subject-matter 
of the appeal to the lower appellate Court 
and the lower appellate Court had no power 
to reverse the decree of the Court of first 
instance with regard to these two plots. 

The second point urged is that the lower 
appellate Court, having found that Mela Ram, 
the vendor of defendant No.1, had plot No. 2, 
$ share of plot No. 3 in the middle, and the 
southern half of plot No. 4 on partition with 
his brothers and that he had sold these lands 
to defendant No. 1 under a kobala dated the 
13th March 1904, ought to have given the 
plaintiffs a decree for such portion of plots 
Nos. 3 and 4 es were not covered by the 
kobala of defendant No. 1. I think this 
contention of the appellants is valid and that 
the plaintiffs ought to get a decree for posses- 
sion of the lands in suit other than the plot 
No. 2, $ share of plot No. 3 in the middle and 
the southern half of plot No. 4, that is, the 
lands covered by the kobala of defendant 
No. 1. 3 . 

Lastly, it is pointed out by the appellants 
that the. Court of first instance declared 
plaintiffs’ jote right to plots Nos. 2,3 and 4. 
The lower appellate Court ought not to have 
reversed that decree in so far as it declared 
the plaintiffs’ jote right. Defendant No. 1 
never denied the jofe right of the plaintiffs, 
he only denied that the jamaz right which he 
had purchased from Mela Ram passed to the 
plaintiffs. There should be a declaration of 
the plaintiffs’ jote right to the plots purcias- 
ed by the defendant No. 1. 

. In other respects, the appealis dismissed. 

The appellants shouid pay the costs of the 
respondent. 


Appeal dismissed. 
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Bequest to daughters—Validity—Letters of Adminis- 
tration—Grant to one legatee—Right of another legatee 
to sue for legacy without taking owt fresh Letters of 
Administration. 

. The clause in the Will of a Hindu testator relating 
to his two daughters ran as follows: “When they will 
be married and if they desire to live in separate 
houses, such houses shalibe made forthem. For 
the maintenance of my daughters, I fix an allowance 
of Rs. 699 a year for cach”: 

Held, that the payment of the maintenance was not 
made contingent on the marriage of the ladies, that 
the Will dealt with the maintenance in a clause which 
stood by itself and which must be read by itself; 
that the clause contained noreference to marriage 
or to any other future event; that section 111 of the 
Succession Act had no bearing on the construction to 
be put on the bequest; andthat the daughters were 
entitled tothe maintenance though their marriages 
did not happen in the testator’s life-time. 

One of the legatees obtained a grant of Letters of 
Administration, which grant was subsequently modi- 
fied on appeal, limiting it to the realisation of the 
legacy given to the legatee who died before the Judge 
could re-call and alter the grant: 

Held, that probate of the Will was granted within 
the meaning of section 187 of the Succession Act, and 
that the other legatees could sue without taking out 
fresh grants, and that the obtaining of the probate 
subsequent to the institution of the suit but before 
decree was sufficient compliance within section 187. 

The judgmentof the High Court appealed 
from is reported at 10 C. W.N, 864. 
Sir. R. Fintay, K. C. and Mr. Hddis, for 


the Appellant. 

Mr. DeGruyther, K. O. and Mr. O'Gorman, 
for the Respondents. : 

Judgment. 

_ Lord Mersey,.—T hese are two appeals from 
the judgment and decrees of the High Court 
at Fort William in Bengal, dated the 26th 
May 1906, confirming a decree of the District 
Judge of Rungpur, dated the 22nd April 1904, 
which confirmed a decree of the Subordinate 
Judge of Rungpur, dated the 23rd December 
1903. Thesuits were brought by two Hindu 
ladies, daughters of one Kumar Shyam 
Kishore Roy, deceased, against the appellant 
who isthe adopted son of the deceased, to 
recover arrears of maintenance alleged to be 
due to them under their father’s Will. The 
appellant denied that the respondents were 
entitled to any maintenance under the terms 
of the Will, and further objected that they 
were not competent to maintain their suits 
inasmuch as they had not obtained Letters of 
Administration to their father’s estate. 

The facts, so far as they relate to the first 
point, are as follows: —On the 13th July 1879, 
‘Kumar Shyam Kishore Roy died, He left no 


son, but he left two of his wives, namely, 
Rani Pran Kishori and Rani Basanta Kumari, 
surviving him. By the latter wife he had 
had two daughters who are the present respond- 
ents. He had made a Will, dated the 28th 
January 1878, This Will, together with 
certain deeds previously executed by the 
testator, granted permission to the wives to 
adopt sous, and in accordance with this 
permission the widow Rani Pran Kishori 
adopted the appellant. At this time the 
appellant was a minor. The Will makes 
provision for the wives and for the two 
daughters. The clause in the Will relating to 
the two daughters, omitting irrelevant words, 
is as follows:— 

When they will be married and if they 
desire tolivein separate houses the person 
in whose management my property will be at 
the time will make separate houses for them 
in the vicinity of my house from the income 
of my property. For the maintenanca of my 
daughters I fix an allowance of Rs. 600 a year 
for Srimati Prasanna and Rs. 600 for Srimati 
Sarat. As long asthe daughters will live in 
the separate houses in this place they will 
get the fixed allowances respectively; but if 
the daughters do not live in this place they 
will get Rs. 10”. 

The two daughters married; the one in 1888 
and the other in 1883, and they went to live 
inseparate houses. The estate was at this 
time under the management of the Court of 
Wards, the appellant being stilla minor, The 
Court, after the respective marriages, paid to 
each of the ladies the Rs. 600 per annum as 
provided by the Will. The appellant came 
of age in 1896 and then entered into posses- 
sion of theestate. Since obtaining poasession 
he has refused to maketheallowance to the 
ladies, alleging that the clause in the Will 
providing for the allowance is void by reason 
of the provisions contained in section 111 of 
the Indian Succession Act (Act X of 1865). 
Hencethese two suits. Section111 of the 
Succession Act is as follows: — 

“Wherea legacy is given if a specified un- 
certain event shall happen, and no time is 
mentioned in the Will forthe occurrence of 
that event, the legacy cannot take effect unless 
such event happens before the period when 
the fund bequeathed is payable or dis- 
tributable”’. 

Tt is contended on behalf of the appellant 
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that the bequests to the daughters weregiven 
only in the uncertain event of marriage, and 
that as that event did not happen in the life- 
time of the testator the bequests never took 
effect. Their Lordships are ofopinion that 
this contention is not well-founded. 

The payment of the maintenance is not 
made contingent on the marriage of the ladies. 
The Will deals with the maintenance ina 
clause which stands by itself and which must 
be read by itself, The clause contains no 
reference to marriage or to any other future 
event. Section 111, therefore, has no bearing 
on the construction to be put on the bequest. 

The facts relating to thesecond point are 
as follows: At the time when these suits wera 
instituted (September 1900) no Letters of 
Administration had been granted; but while 
the suits were pending, namely, on the 7th 
October 1901, the widow Rani Pran Kishori 
obtained from the District Judge of Rungpur 
a grant of Letters of Administration with the 
Will annexed. This grant was subsequently 
modified by a judgment of the High Court, 
dated the 24th February 1903, by limiting it 
to the realisation of the maintenance allowance 
provided for the widow by the Will. Before 
the District Judge could re-call and alter the 
said letters so as to bring them into conform- 
ity with the judgment of the High Court 
the widow died. Thus the said letters never 
were formally altered. Upon these facts the 
appellant contended that, having regard to 
section 187 of the Indian Succession Act, the 
Court was not competent to grant the relief 
prayed for. Section 187 is as follows:— 

“No right as executor or legatee can be 
established in any Gourtof Justice, unless a 
Court of competent jurisdiction within the 
Province shall have granted probate of the 
Will under which the right is claimed, or 
shall have granted ‘Letters of Administration 
under the 180th section”. 

The 180th section here referred to relates 
exclusively to Wills proved elsewhere than 
within the province and provides for grants 
of Letters of Administration upon the pro- 
duction of authenticated copies of such Wills; 
the section has no relevancy to the case now 
under consideration, for herethe Letters of 
Administration were granted within the pro- 
vince. The question, therefore, turns entirely 
on the effect of the first part of section 187 
which requires that before the right of a 
legatee can be established, probate of the 
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Will shall have been granted by a Court of 
competent jurisdiction within the province. 
By clause 3 of the Act “probate” is defined as 
meaning “the copy of a Will certified under 
the seal of a Court of competent jurisdiction, 
with a grant of administration to the estate 
of the testator’. Their Lordships are of 
opinion that “probate” as here defined was in 
fact obtained. The Will was proved before 
a Court of competent jurisdiction within the 
province and that Court duly issued to the 
widow a certified copy of the Will under the 
seal ofthe Court witha grant ofadministration 
to the estate ofthe testator. The provisions 
of thesection were, therefore, strictly complied 
with, The subsequent limitation of the grant 
to so much of the estate of the deceased as 
might be sufficient to satisfy the widow’s 
claim, even if right, appears to their Lord- 
ships to be immaterial. It is then said that 
even if the provisions of section 187 were com- 
plied with, the compliance was after suit 
commenced, and was, therefore, too late. Their 
Lordships, however, arë of opinion that, as 
the compliance was before decree, the Court 
was fully competent to deal with’the case. 
Their Lordships will humbly advise His 
Majesty that the appeal should be -dismissed 
with costs. 
Appeal dismissed with costs. 

Solicitors: Messrs. Downer and Johnson, for 
the Appellant, 

Solicitors: Messrs. T, L. “Wilson ’& Oo. a for 
the Respondents. 
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SIND JUDICIAL COMMISSIONER'S 

COURT. 
Civiu Soir No. 11 or 1910. 
November 3, 1910. ` 
Present:—Mr. Leggatt, A. J. O. 
MANILAL LALWBHAI—P taintisr 

versus 

KAVASJI FRAMJI LIMBOOWALA— 


RESPONDENT., 

Contract Act (IX of 1872), ss. 11, 64 and 65—Con. 
tract by minor--Void contract—Evidence Act (I of 
1872), s. 115—Hstoppel—Presumption as to competency 
of contracting parties—Burden of proof—Specific Relief 
Act (1 of 1877), s. 41—Restoration of benefit—Costs. 

A minor cannot enter into a valid contract and if 
hé does enter, the contract is not enforceable by law, 
that is, the Court would treat it as non-existent. 
Therefore, where the defence is that the contract sued 
upon was executed by the defendant when minor, 
no question of estoppel, under section 115 of the 
Evidence Act, can arise, 
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When a plaintiff -sues on a contract, he is bound in, 
the first instance to prove tothe satisfaction of the 
Court that the contract sued upon exists in law. 

Ag in the ordinary course of business contracts are 
usually made between parties competent to contract, 
the Court will presume accordingly. But where, for 
any reason whatsoever, a question as to the com- 
petency of the parties arises, the Court may refuse to 
make such a presumption and it will then be 
necessary for the plaintiff to establish the fact by 
proper proof, before the defendant can be called upon 
to make any answer at all to the plaintiff’s claim. 

Where a promissory-note was executed by a minor, 
representing himself to be a major, and if was not 
proved that the minor had received any advantage 
himself: 

Held, that, as one of the essential eloments of a 
contract is the majority of the contracting parties, the 
plaintiff must first provethe existence of a contract 
on which he can sue, that the defendant is not called 
upon to prove or admit or deny anything; and that 
as the defendant had received no advantage himself, 
he cannot be ordered to restore anything to the 
plaintiff but that he cannot be allowed any costs. 

Mr. Mulchund, for the Plaintiff. 

Mr. Nadirshah, for the Defendant. 

Judgment,.—Plaintiff sues to recover 
Rs. 230 ona promissory-note executed by 
defendant and his brother. 

Defendant urged that he did not receive 
full consideration and that he was a minor 
at the time he executed the promissory-note 
and that plaintiff was also a minor. 

Defendant obtained leave to defend the 
suit. 

The following preliminary 
settled : 

1. Was defendant a major at the time of 
executing the Lund? sued on ? 

2, Was plaintiff a minor at the date of the 
kundi ? If so what is the effect ? 

I find on both issues in the negative for 
the following reasons. 

No evidence was given by defendant as to 


issues were 


plainliff’s age and as plaintiff’s father deposes, 


that the plaintiff was 23 or 24 at the time, 
I have no hesitation in holding that he was 
a major. In the course of the hearing it was 
admitted by Mr. Mulchand that defendant 
was a minor at the time the promissory-note 
was executed. This disposes of both issues, 
and Mr. Nadirshah contends that in conse- 
quence of the finding as to defendant's age, the 
suit must be dismissed. 

It is, however, fully proved by plaintiff 
and his father that before this note was 
executed, defendant had borrowed money 
from plaintiff and his father on a previous 
occasion and that defendant was then asked 
his age and said he was older than the 
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plaintiff who at that time was 23 or 24. I 
see no reason to disbelieve plaintiff and his 
father as to this. A money-lender would 
naturally ask questions abot a young 
borrower's age anda person anxious to borrow 
money would naturally say he was old 
enough to enterinto a contract. I, therefore, 
find that defendant did represent to plaintiff 
that he was of age, though in fact he was a 
minor. It may be noted that defendant 
was at the time he made this misrepresenta- 
tion within six months of his majority, so it 
would not be obvious that he was a minor 
ard it was not unnatural for plaintif and his 
father to believe him. At the time he 
executed the promissory-note sued on, defend- 
ant was within three months of his 
majority. 

It is urged by Mr. Mulchand that by his 
misrepresentation as to his age, defendant is 
estopped from pleading his minority in bar of 
the sait. Mr. Nadirshah, however, contends 
that a minor can never be estopped. The 
question is one of considerable difficulty and 
the authorities are by no means unanimous. 

Taking, in their order in point of time, the 
cases which 1 have been able to find on the 
subject, the first is an authoritative decision 
by the Privy Council as to the deectrine of 
estoppel based on section 115 of the Evidence 
Act. In Surat Chunder Dey v. Gopal 
Chunder Laha (1), the Privy Council pointed 
outthat the main question in determining 
whether estoppel has been occasioned, is whe- 
ther the representation has caused the person 
to whom it has been made to act on the 
faith of it. In that case, the question whe- 
ther a minor could be estopped did not 
directly arise but we find on page 307 that 
their Lordships said: “The District Judge 
has held it to be proved that they had both 
reached eae at the date of the mortgage 

NG -Accordingly, it must be taken 
that they. were of age to consent to the mort- 
gage being granted or by their acts or repre- 
sentations to bar themselves from challeng- 
ing it”. In discussing that ruling, the 
Bombay High Court stated in Ganesh Lula v. 
Bapu (2):— “The exception of an infant is not 
made in section 115 of the Evidence Act nor 
suggested in the authoritative decision 
on the meaning of that section by the 
Privy Council in Sarat Chunder Dey v. Gopal 


(1) 2060. 298 ; 19 I. A. 208, 
(2) 21 B. 198. 
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Chunder Taha (1)”. But in Dhurmo Dass 
Ghose v. Brahmo Dutt (3), Mr. Justice Jenkins 
pointed out (on page 623) that the passage, 
which I have just quoted from the Privy 
Council judgment, shows that that “case is 
no authority for the proposition it is supposed 
to justify, but inferentially negatives it”. I 
do not, however, think that their Lordships of 
the Privy Council meant to suggest that a 
minor could not be estopped but only that it 
‘was not necessary to deal with the question 
at all as the individuals in question were not 
minors but majors. Nevertkeless, the remark 
does indicate that the point is open to argu- 
ment. 

The next caseis Ganesh Lala v. Bapu (2). 
In that case a minor represented himself to be 
of full age and sold some property and execut- 
ed aregistered deed of sale which recited that 
he was 22 years of age. He then brought the 
suit to have the sale set aside on the ground 
of his minority. The High Court held that he 
was estopped from raising this plea, but it is 
noticeable that the learned Judges, who decid- 
ed-‘that case, said: “The infant ‘could not 
afterwards, as plain‘iff, get the aid of a Court 
to treat his deed as a nullity when the other 
party had acted upon it”, It is clear from 
this that they did nct decide, or intend to 
decide that a minor defendant would neces- 
sarily be estopped by his own representation. 


In Dhanmull v. Ram Chunder Ghose (4), 
the defendant, by representing himself as of 
fall age, though at the time he was minor, 
induced the plaintiff to advance money to him 
ona mortgage and upon plaintiff suing to 
recover the money, he set up his minority -in 
bar of the suit. In that snit,as pointed out 
by Mr. Justice Jenkins in another case, the 
Judges were only considering the. question 
whether a personal decree could be passed 
against the defendant, and though he was 
found to have effected an elaborate and clever- 
ly concocted fraud, it was held thathe was 
not thereby estopped form pleading his 
minority as a defence to the action. 


. In a similar case Sarat Chunder Mitter v. 

Mohna Bibi (5), in a suit against a minorona 

mortgage, the plaintiff was given a decree 

against the mortgaged property but notagainst 

the minor personally. In appeal the Judges re. 
(3) 25 C. 616; 2 O. W. N. 330. 


(4) 24 0. 265; 10. W. N. 270. 
(5) 25 0. 371. 
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ferred to the case of Dhanmull v. Ram Chunder 
Ghose (4) and doubted the correctness of the 
decision and indicated that had the plaintiff 
respondent in the appeal then before them 
asked for a personal decree against the minor, 
they would have been inclined to give him 
one, and the Chief Justice stated clearly that 
an infant cannot take advantage of his own 
fraud, and that in cases of fraud by an infant, 
the protection which the law throws around 
him is taken away, and the defence of infancy 
cannot be successfully pleaded in defence of a 
fraud perpetrated by the infant. 

In Dhurmo Dass Ghose v. Brahmo Dutt (3), 
it was held by Mr. Justice Jenkins that the 
general law of estoppelas enacted by section 
115 of the Evidence Act will not apply to an 
infant unless he has practised fraud operating 
to deceive. 

In Brahmo Dutt v. Dhurmo Dass Ghose (6), 
which was the same case, [Dhurmo Dass Ghose 
v. Brahmo Dutt (3)], in appeal, it was held 
that section 115 of the Evidence Act did not 
apply to minors atall. Now in that case the 
representation made by the minor was known 
to be false by the other party and the Privy 
Council held, in second appeal, Mohori Bibee 
v. Dhurmodas Ghose (7), that there was no need 
to consider the question whether section 115 
of the Evidence Act applies to minors, because 
there can be no estoppel where the truth of 
the matter was known to both parties. 

In Ram Ratan Singh v. Shew Nandan Singh 
(8) a minor to whom rents had been paid, on 
his representing himself to be a major, was 
held estopped by his conduct from suing 
through his guardian to recover the money 
again. In Navakothi Narayana Chetty v. 
Logalinga Chetty (9), it was held that a salein 


-favour of a minor was void. 


“The question also came up in Jagar Nath 
Singh v. Lalta Prasad (10), but was not 
actually decided. 

Now I am disposed to hold that the ques- 
tion of estoppel does not really arise in such 
a case as the present one. Itis necessary to 
bear in mind that before the decision of the 
Privy Council in Mohort Bibee v. Dhurmodas 
Ghose (7), the Courts treated and considered 

(6) 26 O. 381. 

(7) 30 C. 589; 5 Bom. L, R. 421;70. W. N. 441; 
30 I. A. 114 (P. c. ). 

(8) 29 0. 126; 6 C. W. N. 132, 

(9) 33 M. 313; 4 Ind. Cas, 383. 

(10) 31 A. 20; 5 A. L.J. 674; A. W. N. (1908) 26 ; 
1 Ind. Cas. 562 
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themselves bound by authority to treat con- 
tracts by minors as voidable only: and in that 
view of the law, the minority of one of the 
eontracting parties would notin itself be a bar 
to the suit, and the question would not, there- 
fore, arise untilthe defendant entered upon his 
defence, and if the defendant misrepresented 
his age and committed a fraud, he might 
possibly be held estopped from proving his 
minority. But in Mohort Bibee v. Dhurmodas 
Ghose (7); above referred to, the Privy 
Council keld that a minor could not enter into 
a valid contract and in fact that if a minor 
entered into an agreement, that agreement 
would not be enforceable by law and that, 
therefore, there would be no contract in ex- 
istence upon which any suit could be brought. 
When a plaintiff sues on a contract, he must 
in the first instance prove to the satisfaction 
of the Court that there does exist a contract 
upon which he can sue. He must, for 
instance, prove that the defendant did enter 
into an agreement aiid it will be open to the 
Court to presume or not that the parties were 
competent to contract. Ordinarily the Court 
will presume that they were competent, for in 
the ordinary course of business contracting 
parties usually are competent to contract: but 
the plaintiif must either prove this or induce 
the-Court to presume it. Where, however, 
for any reason whatsoever. a question as to the 
competency of the parfies arises, the Court 
may refuse to make such a presumption and 
it will then be necessary for the plaintiff to 
establish the fact by proper proof before the 
defendant can be ‘called upon to make any 
answer at all to the plaintiff's claim. This 
being so, I think, it is clear that in such a 
case there is no question of estoppel at all. 
‘Defendant is not called upon to prove or 
admit or deny anything, plaintiff must first 
prove that there is a contract upon which he 
can sue, and one of the essential elements of 
such a contract is the majority of the con- 
tracting parties; if he cannot prove this, the 
suit must fail. In the present case it is ad- 
initted that plaintiff cannot prove that defend- 
ant was at the time of the execution of the 
promissory. note competent to contract, and he 
cannot, therefore, obtain a decree. It is not 
here shown that defendant has himself re- 
ceived any advantage and I cannot order him 
toe’ restore anything to plaintiff; but, as was 
done in Dhanmull v. Ram Chander Ghose (4), 
1 decline to allow defendant any costs. 
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The suit is dismissed. 
Suit dismissed. 


ALLAHABAD HIGH COURT. 
FULL BENCH. 
First Civin APPEAL FROM ORDER No, 53 or 
1910. 
December 23, 1910. 
Present: —Sir George Knox, KT. Judee. 
Mr. Justice Karamat Husain nad Mr. Justice 
a Griffin. 
GHAFOOR KHAN—Oprosite Party— 
APPELLANT 
versus 


Musammat KALANDARI BEGAM— 


S APPLICANT—RESPONDENT 

` Muhammadan Law—Dower debt—Succession Certi- 
ficate fora portion of debt—Succession Certificate Act 
(VII of 1889), ss. 2, 4, 6, 7, 9—Debt —Nature of proceed 
ings under the Act --One debt gives rise to one cause 
of action—Heir of a creditor cannot sue for his share 
‘alone. 

A succession certificate for the collection of a por- 
tion of the dower debt cannot be granted, 

Muhammad Ali Khan v. Puttan Bibi, 19 A. 129, 
Bismilla Begam v. Tawassul Husain, 32 A. 335; 7 A. L. 
J. 255; 5 Ind. Cas. 424, followed. 

Akbar Khan v. Bilkesara Begam. A. W. N. (1901), 
125, not approved of. 

Kandhiya Lat v. Chandar,7 A. 818, Abdul Karim 
Khan v. Magbul-uwn-nissa, 30 y, 315; A. W. N. (1908) 
113; 5 A. L. J. 598; Wasel-un-Hag v. Gouhar-un-nisa 
Begam, 10 W. R. 105; 1 B.R. (S, N.) 7; Amir-un-nissa 
Barkat v. Srimati Afiut-un-nissa, 3 B. L. R. 404, 12 W. 
R. 807; Shitab Dai v. Debi Prashad, 16 A. 21, 
referred to. 

Obiter Dicta. 

Proceedings under the Succession Certificate Act 
are not intended „to determine the share of the appli- 
cant in the debt or to adjndicate upon the relative 
rights of the applicant and others therein. 

“One debt creates one single and indivisible liability, 
which gives rise to one single cause of action. 

One of the heirs of the obligee of a money bond 
cannot sue for his share in the money due under the 
bond. 

The dower debt of a Muhammadan wife, whether 
prompt or deferred, is a “debt” within the meaning 
of section 2 of the Succession Certificate Act, 1889. 


First appeal from an order of the District 
Judge of Farrukhabad, dated the 18th of 
February, 1910. 

The Hon’ble Nawab Abdul Majid, for the 
Appellant. 

Mr. Gulzar: Lal, for the Respondent. 


Judgment. 

Karamat Husain, J.—The facts are these. 
Musammat Kalandari Begam, one of the heirs 
of Musammat Gujrati Begam, deceased, applied 
for a Succession Certificate for the collection 
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ofa protion of the dower debt of Gujrati 
Begam. Her husband Ghaffoor Khan object- 
ed that no certifcate for the collection of a 
portion of a debt could be granted. 
_ The learned District Judge overruled the 
objection and granted the certificate. In his 
order, dated the 18th of February 1910, he 
said; — 1 think the applicant is entitled to 
the certificate applied for by her for the bal- 
ance of the dower debt after deducting the 
share of the same to which the objector is 
entitled and which isin his hand and of the 
share of Musammat Sahib Jan another heir 
which has become time-barred.” 

The objector preferred an appeal to this 
Court and repeated the pleas he had raised 
in the Court below. The case owing to con- 
flict of authorities was heard by a Bench of 
three Judges. 16 was urged for the ap- 
pellant that a-Succession Certificate for a 
portion of á deat could not be granted. In 
support of the contention reliance was placed 
on the following cases: — 

Muhammad Ali Khan v. Puttan Bibi (1), 
ard Bismilla Begam v. Tuwussul Husain (2). 

The contention of the respondent was that 
a Bench of this Ccurt in Akbar Khan v. Bil- 
kisara Begam (3), granted a succession certi- 
ficate for a portion of a dower debt and that 
the remarks of Edge, C. J. in Mohammad Ali 
Khan v. Fattar Bibs (1), favoured the grant 
of a certificate for the collection of a portion 
ofa debt. They are as follows:— 

“Tt appears to us that the applicant must 
pay the duty for a certificate entitling him 
to collect the whole of the dower debt which 
at the date of the application was due and 
payable. In calculating what the amount of 
that debt was, the son’s share by inheritance 
which has been discharged and the husband's 
share which he holds in his own hands in 
satisfaction of his own share in the inherit- 
ance, will be deducted, and the duty will be 
payable on the balance.” 

The decision of the case turns upon the 
construction to be put upon section 4 of the 
Succession Certificate Act with special refer- 
‘ence to the meaning assigned to the phrase 
** hig debt” in that section. 

Before dealing with the section, the follow- 
jng points.are to be noted. The Succession 
Certificate Act, 1889, asthe preamble shows, 

(19 A.129. ` 

(2) 82 A. 335; 7 A. L. J. 255; 5 Ind. Cas, 424. 

(8) A. W. N.(1901) 125. 
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has been enacted to “afford protection to 
parties paying debts to the representatives 
of deceased persons.” NA 

The proceedings under the said Act are of 
& summary nature in which the Court either 
decides the right of the applicant to the certi- 
ficate or grants it to one who appears to have 
the best prima facie title thereto (section 7). 

In certain cases the Court must, 9nd in 
others it may, require, as a condition prece- 
dent to the granting of a certificate, a bond 
for indemnity of persons who may be entitled 
to the whole or any part of the debt (see 
section 9), It is thus evident that the pro- 
ceedings are, in no way, intended to determine 
the share of the applicant in the debt or to 
adjudicate upon the relative rights of the 
applicant and others therein. 

This is not all. One debt creates one 
single and indivisible liability which gives 
rise to one single cause of action. - One of 
the heirs of the obligee of a monéy bond may 
not, therefore, sue for his share in the money 
due under the bond. [See Kandhdya Lil v. 
Chandar (4)]. The dower debt of a Muham- 
madan wife, whether prompt or deferred, is a 
“debt” within the meaning of section 2 of 
the Succession Certificate Act, 1889. Abdul 
Karium Khan v. Magbul-un nissa(d). 

A debtor, again, ought not to be harassed 
more than once for one dobt and the multi- 
plicity of suits in respect-of olte cause of ac- 
tion must not be allowed. . | 

Some of the above-mentioned points, among 
others not mentioned, brought into being Act 
XXVII of 1860, under which the Calcutta 
High Court in Wasel-un- Hag v. Gauhar-un-nisa 
Bibi (6) and Amir-un-nissa Barkat v. Srimati 
Afiat un-nissa (7), held that a certificate can- 
not be granted to different heirs according to 
their shares in the inheritance. Act XXVII 
of 1860 was re-placed by the Succession Cer- 
tificate Act, 1889, section 4 of which is as 
follows :— : ` 

(1) No Court shall— 
| (a) pass a decree against a debtor of a dee 
ceased person for payment of his debt toa 
person claiming to be entitled to the effects 
of the deceased person or to any part thereof 
aaa ki except onthe production by the 
person so claiming of :— ; 

(4) 7 A. 313. 

(5) 30 A. 315; A. W. N. (1908) 113; 5 A. L. J, 598. 


(6) 10 W. R. 105; 1 B. L. R. (S. N.) 7. 
(7) 3 B. L. R. 404; 12 W. R. 307, 
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(12) A certificate: granted under this Act 
and having the debt specified therein.” 

The plain meaning of the phrase “his debt” 
in what has been quoted is the whole of the 
debt due by the debtor to the deceased, -It 
cannot mean a portion of that debt. Such 
a meaning, firstly, is against the canons of in- 
terpretation, for the natural meaning of the 
term “debt” is not a share of some one in that 
debt: secondly, it is opposed to the scheme of 
the Act which has been” enacted to afford 
protection to debtors and has nothing to do 
with the convenience of the applicant or his 
right to or share in the debt: thirdly, it will 
cause the splitting of an indivisible liability; 
and, fourthly, it will lead to the harassing of a 
debtor more than once on one cause of action 
and to multiplication of suits thereon. 

. This Court in view of the above reasons 
held, in Shitab Dei v. Debi Prashad (8), 
that separate certificates to different persons 
for partial collection of debts could not be 
granted, and in Mohammad Ali Khan v. 
Puttan Bibi (1). it was ruled that a certificate 
for the collection of.a portion of a debt 
could ‘not be given. Bdge, C. J. said: —‘“He 
(the father of the deceased wife) had applied 
“for a certificate entitling him to collect debts 
to the amount of Rs. 1,50,000. It was 
“necessary under section 4 of Act No. VII of 
+1859 that he should have a certificate. The 
Judge declined to -grant such certificate 
unless the applicant paid the 2 per cent. 
-duty onthe whole debt, 2. e., the debt of 
„eleven lakhs. . odd, „which was due to the 
Muhammadan lady. There. has been a 
-uniform series,..of decisions in. this Court 
-according to which.. a. certificate cannot be 


granted to collect a part.only of a debt. 


There is no decision of this Court or, so far 
as we know, of any other Court which says 
that an applicant for .a certificate, either 
under this Act or under the former. Acts must 
apply for a certificate to collect all the debts 
due to the deceased. We think it would be 
against public policy that a certificate to 
collect: part only of a debi should be granted, 
as it would tend to multiplication possibly of 
suits in respect of one liability and the 
harassment of debtors.” 

The ruling in Jamna Prasad v. Mathura 
‘Prasad (9) was followed in Bismilla Begam v. 
Tawassul Husain (2). I is, however, argued 


(8) 16 A. 21. 
(9) 16 A. 129. 
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that the remarks of Edge, ©. J., in Mo- 
hammad Ali Khan v, Putian Bibi (1), which 
have been cited by the learned Vakil for the 
respondent, favour the grant of a certificate 
for the collection of a porticn of a debt. There 
is no-force in this. The point for decision in 
that case was whether a certificate for the 
collection ofa portion of a debt could or could 
not be granted and the decision thereon was 
that it-conld not. That being so, the remarks 


towards the end of the judgment ‘are mere 


obiter dicta. .Chamier, J., in Akbar Khan v. 


_Bilkisara Begam. (3), doubts the correct- 


mess of the decision in Mohimmad Ali Khan 
v. Putian Bibi (1) and is of opinion 


.that the word “debts” in section 6 (f) of the 


Succession Certificate Act, 1889, means debts 
due, č. e., alleged to be due from debtors to 
the person applying for the certificate. With 
due respect to the learned Judge, there is 
nothing in section 6 (f) to show that the 
term “debts” means a portion of the debt to 
which the applicant isentitled. Neither that 
section nor any other section of the Act aims 
at determining the share of the applicant 
Reading that term in the light 


Act, it becomes clear’ that “debt” in section 
6 (f) means the debt which is due to the 
deceased, 7. e., the whole of the debt. An 
applicant for a probate or Letters of Admin- 
istration, no doubt, is allowed to puta value 
on the amount of the assets of the deceased. 
But he has to put a value on the assets as a 
whole and not on any portion thereof, 

Article 12 of Schedule I of the Court Fees 
Act does, in no way, support the view that a 
succession certificate for a portion of a debt 
can be granted. The note in that clause is 
in tue following terms :— 

“The amount of a debt is its amount, 
including interest, on the day on which the 
inclusion of the debt in. the certificate is 
applied for, so far as such amount can be 
The ascertainment of the 


ascertainment of the amount of the whole 
debt and not of the share of the applicant 
therein. Itis the ascertainment which an 
accountant would make. Juristic facts which 
may affect the debt or any portion of it, 
such as the absence of right to the debt in the 
applicant, fraud, limitation, the absence? of 
cause of action or the like, cannot be taken 
into account in ascertaining its amount for 
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the purpose of obtaining a succession certi- 
ficate. The determination of such facts 
is the exclusive function of a Court of Justice 
ina regular suit and may often involve 
intricate and difficult questions of law and 
facts which are not to be 
summary proceeding. 

The only plea which favours the grant of a 
succession certificate for the collection of a 
‘portion ofa debt is based on’ sympathy with 
the applicant. ` It is urged that it will bea 
great hardship to make an ‘applicant, who is 
entitled to a fractional share of a debt only, 
‘to pay duty’ upon thé whole ofthat debt. 
‘This, however, is a ‘matter of pure sentiment 
and, in thé absence of an éxpress rule of law 
“to that effect, Coutts of ‘Justice éan take 
BO notice of the" “hardship and ' the more so 
when there are considerations’ which point 
the other way. A person entitled to one- 
tenth of a debt has to pay ‘the full Court -fee 
‘payable on the, “whole” of the debt’ and the 
hardship involved cannot save hirn from such 
‘payment. One of the’ mortgagors, whose 
sliarein the property mortgaged is 1/ 30, cannot, 
on the ground of hardship, be allowed to sue 
“for the redemption of 1/80 of the propérty on 
‘ paynient ‘of? 1/30 of the “full Coutt-fee. ` A 

“plaintiff, who sues for'Rs. 20,000 and. obtains 

a decres for Rs. 1,009 only, cannot,” on ‘the 
basis of the hardship, claim a refund of the 
` Court-fee on Rs. 19,000. 

For the above reasons, I would allow the 
appeal and dismiss the application for a 
succession certificate for collection of a por- 
tion of the dower debt with costs including 
‘in this Court fees on the higher scale. 

Knox, J.—TI fully agree with the above. It 
is a niatter for the Legislature to consider 
whether the hardship to which my learned 
brother has alluded should not be relieved by 
a change in the statute. ` 

Griffin, J —L agree. i 

By raz Corer.—The order of the Court 
is that the appeal be allowed, the order 
ot the lower Court set aside and the applica- 

‘ tion dismissed with costs which will include 
‘in this Court fees on the higher scale. 
Appeal allowed. 
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“ALLAHABAD HIGH COURT. 
FULL BENCH, 
“Miscets ANEOUS No. 425 or 1910. 
_ January 8, 1911. ` 
` Present: — Mr. Justice Richards, Mr. Justica 
i Griffin and Mr. Justice Tudball. 
In the matter of MIRZA AFZAL BEG— 
APPLICANT ` 
versus 
JYOTI SWARUP AND OTHERS —OPPOSITE 


‘Party. 
Legal Practitioners Act (XVIII of 1879), ss. 13, 14, 


-15—Pleader —Professional misconduct—-Agreement Sor 


payment of fee on event of success, illegality of. . 
Two pleaders entered into an agreement with 2 
client whereby the client agreed to pay them Rs. 7,000 


‘in the event of their successfully Winning the case. The 


agreement was registered, but was never acted upon: 
"Held, that tho agreement, if uot actually illegal, 


was highly objectionable; but the pleaders concerned 


under the circumstances of the case were not guilty 
of grossly impropar conduct in the discharge of their 


“professional duty and that the case was not a fib one 


for the: High Court to interfere under the Legal 
Practitioners Act.. 7 
Ganga Ram v. Devi Dasa, 61 P, R. 1997; 45 P.W. R 


1907; 33 P. `L. R. 1907 (F; B.), referred to. 


Mr: W. K: Porter, for the Petitioner. ‘1 

Hon'ble Mr. Sunder Lal (with him Mr. 
BLE. 0 Conor), for the Opposite Party. ' 

- Order. 

- Richards’ J.—This” ‘is an application under 
sections 13," 14 and 15 of the Legal Practi- 
tioners ‘Act. The facts are set forth ‘in the 
petition of Mirza Afzal Beg and the judgment 
of the District Judge, dated the 13th of July, 
1910. It appears that one Mirza Karim Beg 
died leaving the petitioner and other persons 
as heirs and representatives. 

There was a certain woman wh? was call- 
ed Basanti alias Karimunissa and she had, or 
alleged she had, aright to be recognized as 
the lawful widow of Mirza Karim Beg, and 
that she as such together with her children 
had claim on the estate under the Muham- 
madan Law. Whether or not her claim was 


“well-founded isa matter on which we are 


not called to expréss any opinion. There is 
an appeal ina suitin which that issue was 
raised pending at the present time. The two 
respondents entered into an agreement with 
Basanti alias Karimunissa, the effect of which 
is set forth in the petition. It provided for 


“the payment to thé respondents, who were 


pleaders, of a sum of Rs. 7,000 in the event 
of their being successful in obtaining for the 
alleged widow and her children a decree 
against the estate of Mirza Karim Beg. The 
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agreement appears to have contemplated a 
suit to recdver the widow and children’s 
shares which she valued at Res. “70,000. 
There i is also a reference made at the conclu- 
sion of the agreement to the. widow's ‘claim 
“for dower. The fifth clause’ “provides that 
‘all the shares of the widow and her children 
and her right to dower shall stand hypothe- 
cated for the payment of. the said sum of 
Rs. 7,000 to the respondents. This agree- 
ment was duly registered and the final clause 
shows clearly that when it was executed, the 
respondents or whoever was acting for them 
had in view the filing of the agreement ac- 
cording to the provisions of section 28 of the 
Legal Practitioners Act. Ifusammat Basanti 
ahas Karimunissa has never made any com- 
plaint against the respondents. A’ ‘suit. for 
dower was instituted against the petitioner 
anda decrce in the Court of first instance 
was obtained. On appeal the decree’ was 
reversed and the suit was dismissed. A 
second appeal is now pending. The agree- 
ment was never filed according to the pro- 
visions of section 28 and, of course, having 
regard to those provisions it could never be 
enforced. The ‘petitioner submits that the 
two pleaders have been guilty of grossly 
improper conduct in the discharge of their 
professional’ duty within the meaning of 
section 18 clause (b) of the Legal Practition- 
ers Act. It is alleged, in the petition that 
the agreement was champertous and wagering 
and, sécondly, that it was an extortionate 
agreement affecting the property of minors, 
This second ground was abandoned in the 
argument before us. But the first ground 
has been strongly pressed. The learned 
Judge held, on the authority of Ganga Ram 
v. Davi Das (1), that the agreement was 
illegal having regard to the fact that it pro- 
‘vided for payment of the fee only in the 
event of success. The learned Judge, how- 
ever, came to the conclusion that the agree- 
ment was never acted upon, and that, 
therefore, he could not hold that there were 
‘any sufficient grounds for reporting the 
matter to the High Court. He says at the 
conclusion of his judgment:— The agreement 
must be considered as cancelled and the 
‘improper conduct, which it embodied, al- 
though contemplated has not been persevered 
with.” There isno doubt that there is a 
(1) 61 P. R. 1907; 45 P, W. R. 1907; 88 P. L. R. 1907 
FoB.) 
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strong justification for the conclusion of fact at 
which the learned Judge arrived. Asalready 
pointed out, the parties to the agreement 
clearly contemplated its being filed under sec- 
tion 28. This section provides that unless the 
document is duly filed, no money can be re- 
covered by the party in whose favour it is 
made. Mr. Porter, on behalf of the peti- 
tioner, strongly contends that when the agree- 
ment was entered into the offence was com- 
mitted, that the two pleaders were guilty of 
misconduct, and that everything done or 
omitted to be done after that should merely 
go to enhance or mitigate the punishment, 

Whether or notan agreement, which provides 
for the payment of a pleader’s fees only in 
the event of his being successful, is neces- 
sarily illegal is a question which has not been 
argued before us otherwise than by citing the 

ruling of the Panjab Chief Court [Ganga 
Ram v. Davi Das (1)] just referred to. In 

my opinion such agreements, if not actually 
illegal, are certainly as a general rale highly 
objectionable. I think, however, that even if 
we assume that the provision in the agreemant 
rendéred ‘it illegal it can hardly ba said under 
the circumstances that the learned Judge was 
wrong in refusing to report the case to the 
High Court and that the respondents were 
guilty “of grossly improper conduct in the 
Every- 
thing was done openly. There was no secrecy 
about the agreement. It was openly register- 
ed, and if the Registrar did his duty he must 
have seen that the lady fully understood what 
she was doing. The agreement could never 
have been acted upon because it was never 
filed in Court once the period of 15 days had 
expired. In my opinion, the learned Judge 
was perfectly right in the order which he 
made, and I do not think that the facts and 
circumstances of the case call for any action 
of the High Court in the matter. I would 
dismiss the application. 

Griffin, J—Assuming the facts set ont in 
the order of the learned District Judge to bo 
correct, I would agree with the view which 
he has taken. No attempt was made to act 
upon the agreement whick has given rise to 
the present complaint against the pleaders 
concerned. This being so I think the case is 
not one which calls for the exercise by this 
Court of the powers conferred upon us by 
section 14 of the Legal Practitioners Act. I 
would dismiss this application, 
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Tudball, J.—I agree in the order which my 
learned brother proposes to be passed in this 
case for.the simple reason that the cir- 
cumstances of the case make it clear to my 
mind that the two pleaders concerned enter- 
ed into the agreement in good faith and with- 
out any idea that they would thereby be 
guilty of grossly improper conduct. There 
are further indications to show that this 
was probably brought to their notice and 
for that reason they cancelled the whole matter, 
and did not act upon it. For this reason, I 
fally agree with the order which is proposed 
to be passed in the case. 

- By THE Court,—The order of the Court is 
that the petition ‘be dismissed. 
ig _ Petition dismissed. 


-CALCUTTA HIGH COURT. 
Crvitn Rute No. 3301 or 1910. 
December 22, 1610. 
- Present:—Mr. Justice Caspersz and 
Mr. Justice Chitty. | 
NABIN CHANDRA SARMA AND OTHERS— 
` PLAINTIF¥S—PETITIONERS 


versus i 
SHEIKH AMIR AND OTHERS— DEFENDANTS — 


RESPONDENTS. 

Civil Procedure” Code (Act V of 1908), 8, 115, 0. 
KAKI, R, 1--Jurisdiction, illegal. exercise of Mistake 
of. law-—Differ ence, bgtween=-Specific * Relief ‘Act (I 
df 1877); 9—Suit for possession—Plaintif shebait 

of idol-—Plaintif’s name, | in heading of ..plaint— 
oe in representative character—-Whether maintain. 
able. ' 
It is not always easy to draw a clear line between 
the illegal exercise of jurisdiction within the meaning 
of section 115 of the Civil Procedure Code and a mis- 
take of law. 
` In the heading of a plaintin a suit under sec» 
tion 9 of the Specific Relief Act, the piaintiffs’ 
ames were given in their personal capacity, but 
in the body of. the plaint the fact was disclosed that 
the landin suit belonged toan idol and that the 
plaintiffs held it as shebaits, that is, ina representa- 
tive capacity. No objection on this score was taken 
_ before hearing when the Court held that the suit as 
framed was not tenable and dismissed it: 
‘ Held, that the Court below acted in the exercise 
of his jurisdiction with material irregularity and 
- that under Rule 1, Order XXXI of the Civil Pro- 
cedure Code, the Court ought to have given the 
plaintiffs an option of proceeding with the suit, as 
it was, in their personal capacity, or with the addi- 
tion of the idol. 


Rule against the order of the Sudder 
Munsif of Sylhet, dated May 4, 1910, passed 


in Suit No. 700 of 1909, dismissing it as un- 
tenable. 
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REIKI 


Babu Brojendra Nath Chatterjee, 
Petitioners. 

Babu Upendra Lal Roy, for the Opposite 
Party. 

Judgment.—this is a Rule, at the 
instance of the plaintiffs, calling on opposite 
party (defendants) to show cause why the 
order of the Sudder Munsif of Sylhet, dated 
the 4th of May, 1910, in Title Suit No. 700 


for the 


‘of 1909, dismissing the plaintiffs’ suit should 


not be set aside. Cause is shown. The 
plaintiffy’ suit was under section 9 of Act I of 
1877. In the heading of the plaint, the 
plaintiffs’ names are given in their personal 
capacity, but in the “body of ‘the plaint the 
fact is disclosed that the Jang i in suit belongs 
to an idol Mangal” Chandi, and that the plain- 
tiffs hold it as ‘shebazts, that- is, in a repre- 
sentative capacity. No objection on this 
score was ‘taken by -the defendants “until 
the case came on for hearing, when it was 
contended that the suit, as framed, was 
not tenable. The Munsif has | given 
effect to that contention and dismissed 
the suit. 

On behalf of the defendants, wit KN “urged 
‘that this isnot a matter over which this 
Court has jurisdiction within. the terms of 
section 115 of the Code ‘of Civil. Procedure. 
Our attention has-been invitedto the deci- 
sion of the Privy ‘Council in Amir Hassan 
Khan v. Sheo Baksh Singh (1), where it was 
‘decided that a Court a ak of a suit, over 
which it had jurisdiction, cannot, only’on the 
ground that it has arrived ata wrong deci 
‘sion, be said to have exercised its’ jurisdiction 
illegally or with material irregularity. There 
are numerous cases in question ` arising on sec- 
tion 115 of the Code, and it is not always 
‘easy to draw a clear line between the illegal 
exercise of jurisdiction and a mistake ot law. 
We think, however, that, in the present 
‘Instance, the Munsif has acted in the exer- 


‘cise of his jurisdiction with material irre- 
‘gularity. He seems to have regarded it as 


a matter of course that the plaintiffs were 
suing in their representative capacity. They 


‘did not purport to do so, if we look only to 


the heading of the plaint. In this connec- 
tion, we may perhaps refer to the express 
provision of law embodied in Order KAKI 
Rule 1 of the Code, which runs thus :— 
“In all-suits concerning property vested 


in a trustee, executor or administrator, 
(1) 11 L A. 237; 11 C. 6. k 
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where the contention is between the per- 


sons beneficially interested i in such property. 


anda third person, the trustee, executor. 
or administrator shall represent the per- 
sons so interested,-and it shall not ordinari- 
ly be-necessary to make them parties to 
the suit. Butthe Court may, if it thinks 
fit, order them or any of them. to be made 
parties.” | 


The Munsif, ought to have given the 


plaintiffs an option of proceeding with the 
suit, as it was in their personal capacity, 
or -with the addition of the idol Mangal 
Chandi. That was the option of the plain- 
tiffs, and they should have been permitted 
to exercise it, The Munsif should now 


give the plaintiffs sufficient time to con- . 


sider their position and proceed with 
the suit, as originally framed, or after cor- 
rection of the heading, or after correc- 
tion of any passage in the body of the 
plaint, as they may be advised to 
make. The matter cannot be disposed of 
in the summary way that the Munsif 
has done on an objection taken at the 
last moment when the case came on to be 
heard. 

We, therefore, make this Rule absolute, 
set aside the order of the Munsif, dated 
the 4th of May 1910, and direct him 
10 dispose of the snit in accordance with 
law, having regard to the instructions we 
have given, 

< In the circumstances, we give no costs of 
this Rule. < 

Rule shade absolute. 





CALCUTTA HIGH COURT. 
Secoxp Civin APPEAL No. 1024 or 1909. ` 
January 4, 1911. : 
Present:-- Mr. Justice Chatterjee. 
PURNA CHANDRA CHOWDHURY 
AND OTHERS—~PLAINTIFFS—A PPELLANTS 
versus 


KINKAR MANJHI AND OTHER— 


DEFENDANTS— RESPONDENTS. 

Jurisđiction—Provincial Small Cause Court-- Stand- 
ing trees—Immovable property—Second Appeal—Civil 
Procedure Code (Act V of 1908), s. 102—Limitation Act 
(XV of 1877), Sch. I, arts, 184, 144—Debutter pio- 
perty, purchase of —Suit to recover possession. 

Standing trees are not movable property for the 
purposes of the Provincial Small Cause Courts Act. 

-Umed Ram v. Daulat Ram, 5 A: 564 and-Cheda Lal 
v. Mul Chand, 14 A. 30, relied npon. 


Therefore, a suit for recovery of possession of stand. 
ing trees is not cognizable by the Small Cause Court, 
and a second appeal lies in such a suit. $ 

A suit to recover possession of a debulter property, 
sold for value by a shebaitin excess of his power, 
must bè brought within 12 years from the date of the 
sale; and the suit is governed either by article 134 or 
144 of the Limitation Act, 1877. 

The possession of the defendant, deriving title not, 
from. the idol butignoring its rights, must be taken to 
have become adverse to the idol from the date of the 
alienation. 


Appeal from the decree of the Sub-J nudge 
of Manbhum, dated February 15, 1909, revers- 
ing that of the Munsif of Raghunathpur; 
dated July 22, 1908. 

Babu Joy Gopal Ghose, for the Appellants. 

Babu Troriokya- Nath Ghose, for the Re- 
spondents. 

Judgment.—-This appeal arises out 
of a suit fora declaration of the plaintiffs’ 
mokarart right to certain trees standing on 
the bank of a bund and for recovery of pos- 
session thereof and also for the value of the 
branches wrongfully appropriated by the 
defendants, 

The plaintiffs alleged that the trees be- 
longed to the idol, Keshab Rai Jiu, together 
with the bund on which they stood. The 
plaintiffs obtained in Kartik 1310 a mokararé 
settlement of the bund and of the trees stand- 
ing thereon from the present shebait of the 
idol. The defendants on the strength of a 
purchase from the previous shebazt cnt- down’ 
and appropriated some of the branches of 
the trees. 


The defendants’ purchase was attacked on 
the ground that it was without consideration 
and that it was not binding upon the present 
shebait. The defence, inter ali, was that the 
trees had been sold by the previous shebazt 
for consideration and for the benefit of the 
idol and that the plaintiffs’ claim was barred 
by limitation. 


The Court of first instance held that the 
sale of the trees to the defendants was not 


for the benefit of the idol and could not pre-"' 
vail over the lease obtained by the plaintiffs, , 
from the present shetait and decreed the suit, ` 
On appeal the learned Subordinate Judge ` 


held that though the. sale was not for the 
benefit of the idol, the defendants were assigns 
for value and 12 years having passed 
from the date of the sale, the claim was bare 


red under article 133 or 134 of the Indian 


Limitation Act, 


are 


184 


INDIAN CASES, 


£1911 


PURNA CHANDRA CHOWDHURY U., KINKAR MANJHI. 


The plaintiffs have preferred this second 
appeal. A preliminary objection has been 
taken to the hearing of the appeal on the 
ground that as the claim is for movable 
properties, no second appeal lies, the value of 
the suit being below Rs. 500. I do not 
think, however, that the objection i isa valid, 
one. “Immovable property” has not been 
defined in the Provincial Small Cause Courts 
Act (Act IX of 1887). The words have 
been differently defined in different Acts. 
In the Registration Act and the Trans- 
fer of Property Act, standing timber, 
growing crops and- grass are not included 
in “immovable property”. In the General 
Clauses Act (Act X of 1897) “immov- 
able property” includes land, benefits to 
arise out of land and things attached to the 
earth or permanently fastened to anything 
attached to the earth. It was held by a Fall 
Bench of the Allahabad High Court, in the 
ease of Umed Ram v. Daulat Ram (1), that 
standing trees are not movable property for 
the purposes of the .Mufussil- Small Cause 
Court Act (Act XI of 1865). That case has 
been followed even with regard to standing 
crops in Cheda Lal yv. Mul Chand (2). The 
interpretation clause of the General Clauses 
Act of 1868 did not apply to Act X( of 1865; 
nor does the interpretation clause of Act X 
of 1897 apply to Act IX of 1887. But as 
pointed out by the Full Bench of the Allah- 
abad High Court, the definition may appro- 
priately be applied to the Small Cause 
Courts Act as being in accord with the spirit 
of that Act and the scope of the powers in- 
tended to be exercised under it bya Judge 
of ‘a Small Cause Court. Accordingly, I 
overrule the preliminary objection. 

“On the merits of the case, I think the learned 
Subordinate Judge is right. He has found 
that the defendants are purchasers for valu- 
able consideration and that 12 years having 
passed from the date of the sale, the claim is 
barred by limitation. A suit to recover 
possession of a debutter property alienated for 
value by a sheba in excess of his power 
must be brought within 12 years from the 
date of the alienation. If such a suit is 
brought by the .successor to the shebatt who 
made the alienation, the limitation as against 
him runs not from the date of his succession 
to the shebattshtp but from the date of the 
(1) 5 A. 564, 
(2) 14 A. 30, 


alienation. See the cases of Nilmony Ringh 

v. Jagabandhu Roy (3); Ram Kanai Ghosha v, 
Raja Sri Sri Hari Narayan Singh, Deo Baha- 
dur (4) and the cases cited at page 551, of 2 
Calcutta Law Journal. The principle fid 
down in the case in Ram Kanai, Ghosha v. 
Raja Sri Sri Hari. Narayan Singh ` Deo 
Bahadur (4) just cited was followed in 
the case of Shama Charan Nandi v. .Abhiram 
Goswami (5). The latter case went up to 
the Privy Council, and the Privy Council 
reversed the decision but it was on the ground 
that article 134, Schedule II of the Limitation 
Act did not apply to the case of a lessee, who 
could not be treated asa purchaser under 
that article. See Abhiram Goswami v. Shama 
Charan Nandi (6). The Privy Council held 
that the purchaser must be the purchaser, af 
an absolute title. The defendants in the 
present case are such purchasers. 


It is urged on behalf of the appellants that 
the vendor of the defendants did not describe 
himself in the sale-deed as shebati of ‘any 
thakur so that he did not profess to sell in his 
character as shebact. But there is mothing 
in article 134 to limit its application in -that 
way and if article 134 does not apply, the case 
could come under article 144, and the posses- 
sion of the defendants, deriving title not from 
the idol but ignoring its rights, must be taken 
to have become adverseto the idol from the date 
of the alienation. See the observations of 
Banerjee, J., in the case of Nelmony Singh v. 
Jagbandhu Roy (3). So that the suit is bar- 
red by limitation 6ither under article 184 or 
under article 144 of the second Schedule of 
the Limitation Act, In the case of Ram 
Ohurn Tewary v. Protab Chandra Dutt (7), 
on which reliance is placed ‘on behalf of the 
appellants, it was held by Ghose, J., that when 
a person accepts a transfer of trust- property 
with a full knowledge that the alienation is 
beyond the powers of the transferor and does 
not believe that heis acquiring an absolute title, 
he cannot be regarded as a purchaser within 
the meaning of article 134 of Schedule II 
of the Limitation Act and thal a suit against 
such a transferee would be governed by 

(8) 23 C. 536. 

(4) 2 0. D. J. 546 ` 

(5) 88 C. 511; 10 C. W. N. 738; 3 C. L. J. 503. 

(6) 36 C. 1003; 4 Ind. Oas. 443; 10 CO, L.J. 234; 14 
CO. W. N. 1; 6 A. L. J. 857; 11 Bom. L. R, 234; 19 M. 
L. J. 550. 

(7) 2 0. D. J. 448, 
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article 144 and if itis brought by the suc. 
cessor of the trusteewho made the alienation, 
limitation as _ against., him would run from 
the date when. he succeeded to the office. 
The pase is, however, distinguishable on the 
same ground on. which it has been dis- 
tinguished i in the case of Ram Kanat Ghosha 
v., Raja Sri Sri Hart Narayan Singh Deo 
Bahadur (4), cited above. 1t is not found in 
the, present . case that the defendants were 
aware that their vendor had no title to make 
the _dransfer or did not believe that they 
were . acquiring an absolute title. I hold, 
therefore, that the suit is barred by limita. 
tion. 

- The appeal is „accordingly dismissed with 
costs, The plaintiffs’ title to the land on 
which the trees stood was never questioned 
by. the defendants and this decision will not 
at all affect the plaintiffs’ title to the land. 

Appeal dismissed, 





CALCUTTA HIGH COURT. 

., Miscattanzous Civil Appear No. 147 

or 1910. 

January 13, 1911. 
Present:—Mr. Justice. Woodroffe and 
Mr. Justice Carnduff, 
BISSONATH RAI—Petit1onpr—~ 
APPELLANT 
+ Versus 


KAMALESHWARI PRASAD SINGH— 


OPPOSITE PARTY— RESPONDENT. 

| Civil Procedure Code (Act V of 1908), ss. 47, 104, 0. 
XXI, Rr. 90, 92, O, KUI, el. (j)—Setting aside of sale 
Mater tal inn equi ity—PFraud—Civil Procedure Code 
(Act XIF of 1882), s: 8311—Change in the law—Second 
Appeal. - 

Section BLL of the old Civil Procedure Code of 
1882, applied only to irregularity and made no pro- 
vision forthe case of fraud; and a second appeal 
was held to lie where a sale was sought to be set 
aside onthe ground of fraud, the reason being 
that asfraud was not included within the section, 
the case of fraud was attracted tothe general pro- 
visions of section 244in which case, there was a second 
appeal. 

But rule 90 of Order XXI of the present Code 
of 1908 includes the case of fraud as well; and 
the result of the change in the law is to place 
the procedure in the case of the setting aside 
of sales on the same footing, whether the ap- 
plication is based on the ground of irregularity 
or of fraud. In either case there is no second 
appeal. 


. Appeal from the order of the District Judge 
of Bhagalpore, dated March 8, 1910, confirm- 


ing that of the Sub-Judge of Monghyr, dated 
December 18, 1909, 

- Babu Joy Gopal Ghose, 
a 

. Babu Khetra Mohan Sen, for the Respond- 
ent, s 


for the Appel- 


J udgment. 

Woodroffe, J—This appeal arises . out. of 
an application to set aside a sale under 
Order XXi, Rule 90 of the Code of Civil 
Procedure. The application was dismissed. 
An appeal layand was” taken against this 
order to the District Judge. Section 104 
provides in clause (¿) for an appeal from 
Orders made under Rules from which an ap- 
peal is expressly allowed by Rules; and under 
Order XLIII, clause (j), an appeal is given 
against an order setting aside, or refusing to 
set aside a sale under Rule 92 of Order XXI, 
Then section 104, clause 2, provides that no 
appeal shall lie from any order passed in ap- 
peal under this section; and a preliminary ob- 
jection has accordingly been taken, that no ap- 
peal lies to this Court. 

It has been admitted, on the other hand, 
that ifthe case came within the scope of 
Order XXI, Rule 9), the argument would be 
well-founded, but it is contended that as 
there was an allegation of fraud, the case is 
one under section 47 and that a second appeal, 
therefore, Jay. But this argument is clearly 
negatived by the terms of Order XXI, Rule 
90, for the law has been materially changed. 
The previous section 311, which is re-placed 
by Rule 90, made no provision for the case of 
frand;'and under the provisions of theold Code, 
it was held that section 311, which applies to 
cases of mere irregularity, did not apply. 
where the sale was sought to be set aside 
On another ground, such as fraud, It was 
under that Code‘held that „where fraud in 
the execution proceedings was alleged, the 
question arose between the parties and an 
application lay under section 244 (now sec- 
tion 47); and under that Code, as under the 
present one, an order passed under that sec- 
tion is a decree and a -second appeal lies. 
The reason why a second appeal was held 
to lie was that as fraud was not included 
within the old section 311, the case of fraud 
was attracted to the general provisions of sec- 
tion 244, in which case there was a second 
appeal. 

In my opinion, the result of the amend- 
ment is to place the procedure in the case of 
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the setting aside of sales on the same footing, 
whether the application to set aside such sale 
is based on the ground of irregularity or on 
the ground of fraud. We must, therefore,! 
hold that the preliminary objection ~ succeeds 
and thatthereis no second appeal to this Court» 
and we dismiss this appeal with costs, two 
gold mohurs. o 


_ Carnduff, JT agree, 


Appeal dismissed, 


’.MADRAS HIGH COURT. 

First “Civin Appean No. 88 or 1906. 
December 15, 1910. 
Present:—Mr. Justice Krishnaswami Aiyar 
‘and Mr. Justiee Ayling. 

- SULAIMAN ROWTHAN— APPELLANT 
versus 
: - PATTUN A BIVI AMMAL— 


` RESPONDENT. f 
| Mortgage—8uit on „a mortġage--Plea that the mort- 
gage was an wnreal transaction—Onus of proof— 
Mor tgage not impugned in prior proceedings where it 
was in evidence—Estoppel—Madras Revenue Recovery 
Act (Mad. II of 1864) —Purchase by benamidar, whether 
can be questioned by the real purchaser. 

. Ina suit on a, mortgage, defendant pleaded 
that it was an unreal transaction. In a previous 
proceeding, whore the mortgage deed was put in 
evidence, the defendant, who was then also im- 
pleaded as party defendant, did not adduce evi- 
detice to show that it was an unreal transac- 
tion, though he was allowed an opportunity to do so: 

Held, that the deféndant was estopped from im- 
pugning the mortgage in the subsequent suit. 

+ Where at a Revenue sale the property was purchas- 
eà by a person benami for another : 

Held, that it was open to the real purchaser to set 
up: ‘and. prove his title. 

Narayansawmi Padayachi v. Govindasawmi Padaya- 
chi, 29 M. 478; LM. L. T. 234; 16 M. L. J. 505, (F. B.), 
referred to. 


Appeal againstthe decree of the Additional 


Subordinate Judge's Court of Tanjore, in O. S. 
No. 19 of 1904. 


Mr. G. S. Ramachandra Iyer, for the Appel- 
lant. 

Messrs. P. R. Sundara’ Iyer and E. Rami- 
chandra Iyer, for the Ist Respondent. 


Judgment.—the appeal is by the. 


28th defendant. Itrelates to item 1 of sche- 
dule B. Ib isa mortgage evidenced by Ex-.. 
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hibt B. The original of Exhibit B was exe- 
cuted in 1892 by the 4th defendant and the 
28th defendant in favour of Ismailsa Rowe" 
than. Ismailsa Rowthan being dead,- the- 
plaintiff as one of the heirs to Ismailsa Row- 
than’s property claims a share‘in'it. Ismailsa: 
Rowthan died in 1899 and the present suit! 
was brought in 1904. The case of -this de“ 
fendant is that the mortgage bond was exe- 
cuted in favour of Ismailsa Rowthan -merely: 
with the object -of preventing the 28th de- 
fendant from making. a second marriage. 
The document itself appears to have been filed 
in a suit during his- (Ismailsa- Rowthan’s) ' 
time. Ismailsa Rowthan having died before’ 
the proceedings .in that suit- terminated 
finally, the document was not taken: back, and” 
Exhibit B is a registration copy of it. The 
22th defendant does not argué'the 11th ‘ground t 
of appeal which is that opportunity ought: to’ 
have been given to him to adduce evidence 
as regards the unreal nature of the mortgage 
debt in question. Tt'is now admitted before 
us that this ground is untenable. The Sub- 
ordinnte Judge expressly allowed him, by an 
order dated [3th November 1905, to adduce 
any further evidence that he had in connec- 
tion with the 8th, issue which relates to 
the mortgage-debt. But the .Vakil. for 
the appellant contends before us that he 
had no opportunity to cross-examine. the 
witnesses on the side of the plaintiff, 
and that the plaintiff was bound to pro- 
duce those witnesses for the purpose of. such 
cross-examination. This is a new ground and 
we are not prepared toallow the appellant 
to raise it. But evenif the appellant were 
allowed to raise it, we should be prepared to 
hold that the opportunity that was given by. 
the Subordinate Judge did really cover 
liberty to re-call the witnesses for the plain-° 
tiff for the purpose of cross-examination. 
The Vakil for the ‘appellant says that he was 
not under any obligation to pay patta for 
summoning witnesses of the plaintiff. Surely, 
it is idle to raise such a contention before us 
when it does not appear to have been stated 
by the Subordinate Judge at all. We do not 
think thatif any point had been made about 
who was to pay patia for the summonses to 
the witnesses of the plaintiff who had to be 
re-called, any difficulty would have been raised 
with reference to it. : 
. Passing now to the merits, the Subordinate 
Judge has dealt with the question in. para- - 
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graphs 67 to 76 of his judgment, and we en- 
tirely agree with his conclusions. The bur- 
denis upon ihe 4th and 28th defendants. 
The 28th defendant, notwithstanding the op- 
portunity that was afforded to him by the 
Subordinate Judge, did not choose to go into 
the box. We cannot accept the story -that 
is told of the object of executing the original 
of Exhibit B. We must takeit that, as the 
document was execated by both the brothers 
and no steps have been taken during all the 
time that has elapsed since its execution to 
question it, that the transaction was real; 
and the 4th and 28th defendants are liable 
under it to the heirs to the estate of 
Ismailaa Rowthan. We dismiss the appeal 
with: costs. 
* Passing now to the memorandum of ob- 
jections, the first-point raised is with refer- 
rence to a portion of item No. 72 of sche- 
dule A. That portion is said to be Survey 
No. 63A. It was- purchased in Revenue sale 
by the 4th defendant. The Subordinate Judge 
has come to the conclusion that the 4th de- 
fendant was merely a benamidar for Ismailsa 
Rowthan’s heirs. He holds that under the Re- 
venue Recovery Act a nominal purchaser can-: 
not be displaced, butit has been held by a 
Full Bench of this Court in Nerayansawmt 
Padayachi v. Govindasawmi Padayachi (1),- 
that it is- open to the real purchaser-to seb, 
up and to-prove his title. -As the 4th defend- 
ant does not appear before usto question the 
correctness of the finding of the Subordinate 
Judge, we must, on the view of the law. 
which we are bound to take, hold that 
the plaintiff is entitled to her share in the: 
property. f si 
The next item that is the subject of dis- 
pute in the . memorandum of objections is. 
Survey Nos. Band b; -The 28th defendant: 
is the purchaser of thisitem.- The Subordi- 
nate Judge holds in paragraph 117 of his: 
judgment that thereis nothing to show that 
the money came from the 4th defendant. 
The 4th defendant was examined as a wit- 
ness onthe side of the plaintiff and he was 
not asked asingle question as to whether 
these Survey Nos. 3 and 5 were really not 
the property of the family.” We must, there- 
fore, express our agreement with the Subordi- 
nate Judge and dismiss the memorandum of 
objections as regards this item. 
. As regards costs, our order is that the first 
(1) 29 M. 473 ; 1 M. L._T. 234; 16 M:L.J. 605 (F.B.) 
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respondent is entitled to his costs as ree 
gards Survey No. 634 aginst the 4th de- 
fendart. As regards Sarvey Nos.3 and 5 
he is bound to pay the costs of the 23th de- 
fendant. 
Appeal and memorandum 
of objections dismissed. 





CALCUTTA HIGH COURT. 

Seconp Crvin ArpeaL No. 551 or 1909. 

January 13,1911. 
Present:—Mr. Justice Chatterjee. 
J.J. MACKAY AND OTAERS—— DEFENDANTS 
Ist ParTy—APPELLANTS 
versus 
R. H. CAVE AND ANOTHER—PLAINTIPF3 
AND OTHERS —DEFENDANT3 —2ND PASTY — 
RESPONDENTS, 

Criminal Procedure Code (Act V of 1898), s. 146 — 
Attachment of land by Magistrate—Suit for pos- 
session and mesne profit—Liability of defendant for 
damages—Magisterial crder—Damages, remoteness of, 

No action will lie against any person for 
procuring an erroneous decision of a Court of 
Justice. 

A dispute having arisen regarding the posses- 
sion’of certain land, the Magistrate attached it under 
section 146 of the Criminal Procedure Code. One 
of the parties sued the other for possession and 
damages: 

Held, that the damages for the loss of profits were 
not the probable result of the defendants’ act, being 
the consequence of the order of the Magistrate, and 
that the defezdant was not liable in damages to the 
plaintiff. 

Ammani Ammal v. Sellayi Ammal, 5 M. 426 
and Mina Kumari v. Surendra Narain, 3 Ind. Cas, 12; 
14 0. W. N. 96; 10 C. L. J. 226, relied upon. 

Appeal from thedecree ofthe District Judge 
of Purneah, dated January 12, 1909, modify- 
ing thatof the Munsif of Katihar, dated July 
27, 1908.. - 

Babu Abinash Chandra Guho, forthe Appel- 
lants. - 

Babu Jogendra Nath Mukherji, for the Re- 
spondents, 


Judgment.—the plaintiffs-respond~ 
ents sued for a declaration of their right to 
the lands in dispute which had been attach- 
ed und. r orders of the Criminal Court under 
section-146 of the Criminal Procedure Code 
and formesne profits against the defendants 1st 
party. 

The plaintiffs were owners of a14 annas 
share of the lands and the defendants Ist 
party were owners of the remaining 2 annas, 
which also were subsequently acquired by the 
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plaintiffs and they are now the owners of the 
entire 16 annas; Itis alleged in the plaint 
that the defendants lst party falsely setting 
wp-a tenancy claimed possession and made 
preparations to obtain fercible possession of 
the lands in dispute, and the Police having 
come to know this reported to the Magistrate 
that there was likelihood of a breach of the 
peace over the question of possession of the 
said land and proceedings were drawn up 
under section. 145, Criminal Procedure Code, 
and the Magistrate after taking evidence in 
the matter ordered the lands to be attached 
under section 143 0f the Criminal Procedure 
Code, as he was unable to find which party 
was in possession of the lands and that as 
the plaintiffs since that order have been wrong- 
fully-kept out of enjoyment of the lands by 
the fraudulent and false claim of thedefendant 
Ist party, they were entitled to mesne profits 
from them. 

The defendants Ist party pleaded that 
they had no concern with thelands in dis- 
pute, that the plaintiffs were not entitled to 
any mesne protits against them, that Mrs. 
Mackay who was in possession of the land 
covered by plot No. 1 of the order of the Cri- 
minal Court, not having been made a party, 
the suit could not proceed. 

As the plaintiffs’ title to the land was not 
disputed by the defendants, the Court of the 
first instance gave a decree to the plaintiffs 
declaring their title to and right to possession 
of the land but held that it would not affect 
Mrs. Mackay, who was no party to the suit, 
and disallowed the claim for mesne profits as 
it found the evidence as to the defendants’ pos- 
session of the lands to be unsatisfactory. Ib 
further held that defendants were not liable 
for damages, 

On appeal the learned District J nudge has 
held that the plaintiffs are entitled to damages 
and has remauded the case for assessment of 
damages. 

The defendant Ist party have appealed to 
this Court and it is contended on their behalf 
that they cannot be held liable for damages 
as the order of attachment i im consequence of 
which the plaintiffs were ‘out of- "possession 
was an act of the Court and reliance is placed 
on the decisions in the cases of Ammani 
Ammal v. Selluyi Ammal (1) and Mina 
Kumari v. Surendra Narain (2). 

(1) 6 M. 426. 

. (2) 100, L. J, 226; 3 Ind. Cas. 12; 14 0, W, N 96, 
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1 think that the contention of the appellant 
could prevail. The lands lay uncultivated 
in consequence of the order of attachment, 
made by the Magistrate under section 146, 
Criminal Procedure Code. An order, under 
that section is made ifthe Magistrate is un- 
able to satisfy himself as to which party. was 
in possession. The loss sustained by the 
plaintiffs was not the probable result of the 
act of the defendant but wasthe consequence 
of a Judicial order. As pointed out in the 
case of Mina Kumari v. Surendra Narain (2), 
it is well-settled that no action will lie against 
any person for procuring an erroneous deci- 
sion of a Court of Justice. Ibis not alleged 
that the defendants committed any act of 
trespass on the land or themselves dispossess- 
ed the plaintiffs. The plaintiffs were out of 
possession by reason of the order of the Court, 
which again was due to the inability of the 
Court to determine which party was in pos- 
session, and, I do not think that the inability 
of the Court to determine which party was 
in possession was the probable result of the 
defendants’ setting up a false claim or at- 
tempting to take forcible possession which is 
all that is alleged against them. 

. The defendants did not move the Police 
nor the Court. That, however, is immaterial, 

In the case of Gaya Prasad v. Bhagat Stigh 
(3), (relied on by the learned Judge), it was 
laid down by the Privy Council that it was 
not a principle of universal application that 
if the Police or Magistrate act on information 
given bya private individual without a formal 
complaintor application for process, the Crown 
and not the individual became the prosecutor, 

The mere setting of the law in motion is not 
the criterion, The conduct of the complainant 
before and after making the charge must also 
be taken into consideration. 

In that case the charge was false to the 
knowledge ofthe defendants, who took the 
principal part in the conduct of the false case 
against the plaintiffs before the Police and in 
the Magistrate’s Court and it was held that 
they were liable for damages for malicious 
prosecution though the prosecution was in- 
stituted by the Police. But I do not 
think the case is an authority for the 
proposition that the defendants are to be 
held liable for the order of the Court pass- 
ed in consequence of its not being able to 


satisfy itself as to which as was in 
(8) 30 A. 525; 12 0. W. N. 1013, 
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possession, merely because they set up a false 

claim. 4 

‘It'seerns to me that the present case is 
covered by the cases ‘reported in Ammani 
Ammal v. Sellayz Ammal (1) and Mina 
Kumari v. Surendra Narain (2). 

' The Jearned District Judge pointed ont 
that in the Madras case the plaintiff herself 
was to blame in part inasmuch as she was not 
entitled to all the lands claimed by her, but 
the judgment of the High Court did not pro- 
ceed upon that ground. 

The learned Vakil for the respondents 
sought to distinguish the case reported in 
Mina Kumari v. Surendra Narain (2), 
on the ground that in that case the plain- 
tiff himself moved the Court.to take proceed- 
ings under section 145, when proceedings 
under section 144 had been commenced. But 
that was only an additional ground. The 
decision -was based on the ground that 
defendants could not be held liable for 
the erroneous decision of the Magistrate in 
consequence of whieh the - plaintiffs suffer- 
ed loss. A 

Iam accordingly of opinion that the de- 
fendants are not liable for damages. The decree 
of the lower appellate Court is set aside 
and that of the first Court restored but with- 
out costs, 

Appeal allowed, 





MADRAS HIGH COURT. 
SECOND Civic APPkAL No. 213 or 1907. 
December 20, 1910. 
` FPresent:—-Mr. Justice Krishnaswamy Aiyar 
and Mr. Justice Ayling. 
CHELLAMCHERLA KALAGAYYA alias 
SUN DARAMAYYA— APPELLANT 
versus 
MUMMAREDDI YANADAMMA (pren) 


AND OTHERS— RESPONDENTS. 

' Mortgage—Application of mortgage money to discharge 
a prior encumbrance—Whether mortgage binding on a 
non-enecutant whose interest was covered by prior mort- 
gage—Morigagee's right —Subrogation. 

A portion of the mortgage money was applied 
in satisfaction of a prior encumbrance, which 
covered the entire mortgaged property, including 
the 6th defendant's share. The 6th defendant 
was no party to the execution of the subsequent 
mortgage. On the question of the 6th defendant’s 
liability : a 

Held, that the subsequent mortgage’; was not 
binding on the 6th defendant’s interest in the pro- 
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perty; and that plaintiff was not entitled to claim 
subrogation and stand in the shoes cf the earlier 
mortgagee. 

Mohesh Lalv. Mohwnt Bawan Das,9 ©. 961; 13 0, 
L. R. 221; 10 T. A. 62; Surjiram Marwari v, Barham. 
deo Prasad, 2 O. L. J. 288; Bisseswar Prasad v, Lala 
Surman Singh,6 C. L. J. 184 and Govindaswam, 
Thevan v. Deraisawmi Pellay, 20 M. L. J. 880; 8 M, 
L. T. 182; 1 M. W. N. 390; 6 Ind. Cas. 781, followed. 

Gokaldas Gopaldas v. Puranmal Premsukhdas, 10 0, 
1035, referred to. 

Appeal against the decree of the District 
Court of Nellore,in O. S. No. 86 of 1906, 
dated 19th July 1907, 

Mr. T. Prakasam, for the Appellant. 

The Hon’ble Mr. P. S. Sivaswam? Adyar, 
(Advocate-General), for 2nd Respondent. 

Mr. V. Ryrit Nambiar, for 8rd and 4th 
Respondents. 

Judgment.—tThe first question argu- 
ed in this appeal relates to the payments 
pleaded by defendants Nos. 1 to 3. They 
form the subject of the lst issue. We agree 
with the finding of the District Judge on it. 


The only substantial question in the case 
relates to the liability of the 6th defendant’s 
share in the mortgaged property. The suit 
mortgage is dated 5th December 1890, The 
6th defendant did not juin in the execation, 
although he had been given a share in it 
under Exhibit VIII which is dated 7th 
May 1886. It was not. argued before 
us on behalf of the respondent that the mort- 
gaged property bound the 6th defendant’s 
interest also, even though he was no party to 
the document. The ground on which the 
plaintiff has been given a.decree for a portion 
of the mortgaged money against the 6th 
defendant's interest in the property, is that 
it was applied in discharge of an earlier 
mortgage, Exhibit B, dated the 15th of 
August 1884, which was binding on the whole 
mortgaged property as it was anterior to the 
carving out of a share in favour of the 6th 
defendant. The question we have to con- 
sider is whether the plaintiff is entitled to 
claim subrogation and to stand in the shoes 
of the mortgagee under Exhibit B. We may 
dismiss at once the argument of Mr. Shenai 
that there is nothing to show that part of the 
mortgage money under Exhibit A was ap- 
plied in discharge of Exhibit B. It is not 
open to the appellant to raise this contention 
for there was no express denial in the written 
statement of the allegation in the plaint that 
part of the mortgage money was so applied, 
Exhibit A recites the purpose. No question 
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appears to have been raised before the 
istrict Judge as regards the actual applica- 
tion of the money. But the more important 
question remains as to the right to subroga- 
tion. We think this case is exactly ‘covered 
by the decision of the Privy Council in 
Mohesh Lal v. Mohunt Bawan Das (1). The 
facts of that case are closely analogous to 
those of the present case. A second mort- 
gageo from a certain person applied part of 
the mortgage-money in discharge ofa prior 
mortgage which bound the interest of an- 
other person as well. There was no express 
statement of an intention to keep alive the 
discharged mortgage. “There was no inter- 
mediate incumbrance against which the 
prior mortgage might be presumed to be 
kept alive. The rate of interest stipulated 
under the suit mortgage differed from that 
provided in the earlier encumbrance. All 
these facts are present in the case before us. 
The principle underlying that decision ‘is 
unaffected by the later decision of the Judi- 
cial Committee in Gokaldas Gopaldas- v. 
Puranmal Premsukhdas (2). We accept the 
law as expounded in Surjiram Marwari v. 
Barhamdeo Persad (8) by Mr, Justice Mooker- 
jee and followed in Bésseswar Prasad v. Lala 
Surman Singh (4) and by this Court in 
Govindasawmi Thevan v. Doraisawmi Pillai 
(5). We must modify the decree of the 
Court below by exonerating the 6th defend- 
ant’s share under Exhibit VIII in the suit 
properties from all liability, The 6th de- 
fendant is entitled to his. costs in this and the 
lower Court against the respondent. The 
appeal is otherwise dismissed with costs. 
Decrée modified. 
(1) 9 C. 961; 13 C. L. R. 221; LOT. A, 62. 


(2) 10 O. 1035. 
(3) 20. L. J. 288. 
(4) 6 C. L. J. 184. 
(5) 20 M. L. J. 380; 8 M. L. T. 132; 1 M. W. N. 390; 
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ALLAHABAD HIGH COURT. 

Seconp Civis ArrsaL No. 723 or 1910. 

December 23, 1910 i 

Present:—Sir John Stanley, KT., 

Chief Justice, and Mr. Justice Tudball. 
Moxuloti GHULAM NABI KHAN— 

PLAINTIFE—ÅPPELLANT ` 
versus 
Musammat NIAZ-UN-NISSA—Derenpanr— 


RESPONDENT. 
Mortgage or sale—Construction of deed—Sale accom- 
panied by a contemporaneous “agreementto reconvey— 
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Mortgage by way of conditional sale, 
of ve-purchase, 

A executed a sale-deed in favour of B, and on 
the same day they also entered into an agree- 
ment whereby B undertook to reconvey the pro- 
perty comprised in the sale-deed on payment of 
the amount of the purchase money within a 
period of five years. The sale-deed contained a 
recital that “the sale had become absolute and 
final and that the contracting parties had no 
right to cancel the ‘sale and to demand restitu.’ 
tion of the consideration money and that the vendor 
had no right to any share of the property sold:” : 

Held, that the transaction was an out and ont 
sale and that the stipulation for re-purchase contain- 
ed in the contemporaneous agreement did not make’ 
it a mortgage. = 

Bhagwan Sahai v. Bhagwan Din, 12 A. 387; 17 I. A. 
93, followed. 

‘ Basudeo v. Basu, 31 B. 523, referred to. | 

Whethera transaction is a bona fide sale with 
an agreement for re-purchase or a mere mortgage 
in the form ofa sale must depend onthe inten- 
tion of the parties to be gathered from the language 
in which the transaction is carried out, supplemented 
it may be by oral evidence. ` 

Second appeal from the decision of the Dis- 
trict Judge of Moradabad, dated the 3rd of 
May 1910. 

The Hon’ble Nawab Abdul Majid (with 
him Mr, B, E. O'Conor), for the Appellant. 
` Mr. Boys (with him Mr. Ghulam Mujtaba), 
for the Respondent. 

Judgment.—tThis appeal arises out 
of a suit for redemption of an alleged mort- 
gage of the 12th of August 1894. On that 
date a sale-deed’ was executed and a con- 
temporaneous agreement whereby the vendee 
undertook to reconvey.the-property comprised 
in the sale-deed on re-payment of the amount 
of the purchase money within a period of five 
years. The period of five years has long 
‘since elapsed and consequently the agree- 
ment to reconvey is not capable of being en- 
forced unless the transaction is regarded 
as in the nature of a mortgage by way of con- 
ditional sale. 

Both the lower Courts dismissed the plain- 
tiff’s suit on the ground „that the sale-deed 
represented an out and out sale and that the 
agreement whereby the vendee undertook to 
reconvey the property on payment of the pur- 
chase money within a limited timedid not con-_ 
vert the sale into a mortgage by way of con- 
ditional sale. “eS 

The second appeal has been preferred and 
reliance has beer. placed upon the language 
of section 58 of the Transfer of Property Act. 
lt is to be observed in this case that there 
are two documents to be interpreted and that 


- = a 


or sale witha right 
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the decision of it depends upon the true con- 
struction to be placed on those documents. If 
we come to the conclusion that the sale-deed 
represented, and was intended to be,an out and 
out sale, then it appears to us that there be- 
ing nothing illegal in the agreement of the 
parties, we should hold it to be an out and out 
sale, and that inasmuch as the purchase money 
was not paid within the time agreed upon, 
the plaintiff is’ not entitled'to recover the 
property. It appears tous that the ease is 
concluded by the decision of their; Lordships 
of the Privy Council in Bhagwan” Sahat v. 
Bhayawan Din (1). In that case, a-document 
purporting to be one of sale was accompanied 
: by arcontract-wheréby a right -was reserved 
‘to the vendor of re-purchasing the property 
sold on payment of the purchase money with- 
‘In a certain time and it was held that the 
‘transaction was not to be regarded as a mort- 
‘gage by conditional sale. Their Lordships, 
in their judgment quote a statement of the 
‘law pronounced by Lord Chancellor Oram- 
worth in the case of Alderson v. White (2), 
dealing with the question whether or 
Got what purported tobea deed of sale on 
its face was really a mortgage, ` and read the 
following passage:— In every such case the 
question is, what 'upon a fair construction is 
the meaning of the -instruments ?. Here the 
first instrument” Was on the face of. itan ab- 
solute conveyance; the second gave a right to 


~. ré-purchase on,payment.nob of what should 


~ be due' but of-the full amount of the purchase 
: money of £4,739 exactly corresponding to the 
terms of the two documents in the’ present 
case, whereby the vendee gave the right to 
the vendors to take back the property if with- 
in the period of 10 years they should pay 
the same amonnt, namely, Rs. 4,000. Was that, 
if taken according to its terms, a lawful con- 
tract? Clearly so. What then is there to 
show that it was intended to be a mere mort- 
gage ? I think that the Court after a lapse 
of 30 years ought to require cogent evidence 
to induce it to hold that an instrument is 
not what it purports to be;and I see but 
little evidence to that effect here.” It 
seems to us that this language of the Lord 
Chancellor is closely applicable to the facts 
of the present case. We find in the document, 
which is described as a deed of sale,a re- 
vital that “the sale had become absolute and 


(1) 12 A. 887; 17 I. A. 98. 
(2) 2 De. G. & J. 97; 4 Jur. (x.s.) 125; 6 W. R. 242. 


‘right to enforce payment of the debt. 
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final and that the contracting parties had no 
right to cancel the sale and to demand resti- 
tution of the consideration money and that 
the vendor has no right to any share left in 
the property sold.” In view of this language, 
can we say that what purports to be a sale 
is in reality a mortgage ? A stipulation for 
repurchase will not of itselfconvert case of 
sale into one of mortgage. To make a mort- 
gage, there must be a debt, Basudeo v. Basu 
(3). If there be a rightto redeem property 
from a debt, there must also be the correlative 
Here 
there is clearly no doubt. Whether a tran- 
saction is a bona fide sale with an agreement 
for re-purchase or a mere mortgage in the 
form of a sale must depend on the intention 
of the parties to be gathered from the lang- 
uage in which the transaction is carried out, 
supplemented it may be by oral evidence. If 
we attach their true meaning to the recitals 
which we have referred to above, it must, we 
think, be held that the transaction was in- 
tended by the parties tobe an out and out 
sale with an agreement, for re-purchase. In 
view of the language used, we are of opinion 
that the Courts below rightly held that the 
plaintiff had no right to redeem the property. 
If he intended to rely upon the agreement for 
re-purchase, he ought to have paid his money 
within the time limited by the document. 
Having failed to do so, he must abide 
the consequences.. We dismiss the appeal 
with costs including fees in this Court on the 
higher scale. 
Appeal dismissed, 


(8) 31 B. 528, 


. MADRAS HIGH COURT. 

First Civis Appeat No. 26 or 1906. 
December 17, 1910, 
Present:—Mr. Justice Krishnaswami Aiyar 
and Mr. Justice Ayling. 


` SRI SATODA BIHARA MAHAPATRA 


KONDAMODALU LINGA REDDI ailas 
SULLEE ABHOYER-— APPELLANT 
Versus 
SREE RAJAH KOCHERLAKOTA 
VENKATA KRISTNA RAO BAHADUR 
ZAMINDAR GARU, PROPRIETOR or 


PoLAVARAM— RESPONDENT. 
Landlord and tenant—Position of intermediate holder 
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between the zemindar and the cultivating tenant—Plea 
of permanent tenure—Payment of unvarying rent for 
along period, whether establishes permanent tenure— 
Payment of rent after expiry of muchilika—Tenancg 
from year to year—Swuit in ejectment—Limitation— 
Limitation Act (XV of 1877), Sch. II, art. 189—Madras 
Estates Land Act (I of 1908)—Occupancy rights. 

The mere payment of an wnvaryiny rent for over 
fifty years by an intermediate holder between the 
Zamindar and the cultivating tenant does not by 
itself establish a permanent tenure. 

The defendant, who in a suit in ejectment by the 
Jandlord, pleadeda permanent tenure on the ground 
that he was an intermediate holder between the 

.zamindar and the. cultivating tenant, was styled in 
various Government proceedings as a mokhasadar and 
had been paying a uniform rent for along series of 
yeara: Held, that hewas estopped from claiming 
occupancy rights under the Madras Estates Land 
Act, 1908, as that was inconsistent with his case as 
to subordinate tenure. 

A tenant, who from the time of expiry of the last 
of the muchilikas, executed in favour of his landlord, 
was found to have been paying rent to the latter, 
which he accepted, is a tenant from year to year, and 
limitation runs in favour of the person who asserts 
permanent rights in the property only from the date 
of the termination of the tenancy, article 189 of the 
Limitation Act being applicable to the case. 

Srinivasa Ayyar v. Muttusawmi Pillay, 24 M. 246; 
Seshamma Sheitati v. Chickraya Hegade, 25 M. 507; 
and Ramasawmi Naick v. Thayammal, 26 M. 488, 

‘referred to. 

Sankaran v. Periasawmi, 13 M. 467, Paramestwaram 
Mumbanoo v, Erishnan Tengal, 26 M. 535; Fađapalli 
Narasimham v. Dronam Raja Seetharama Murthi, 
81 M. 163; 3 M. L. T. 56; 18 M. L. J. 26, distinguished. 

Appeal against the decree of the Court of 
‘the Government Agent, Godavari, in Original 
Suit No. 1 of 1908. 

Mr. 0.-H. Napier and Mr, D. Seshagiri 
Row, for the Appellant. 

The Hon'ble Mr. N. Subba Row and Mr. 


P. Narayanamurthi, for the Respondent. 


Judgment.—this is a suit by the 
zemindar of Polavaram tu recover a certain 
village named Kondamodulu described in 
schedule A attached to the plaint, and the 
forest which formed part of the same village 
and is described in schedule B. The plaintiff's 
case is that the defendant is only a tenant 
from year to year and that the tenancy has 
been determined by due notice to quit. The 
defendant alleges that he is a mokhasadar 
entited to a perpetual tenure. He is not a 
cultivating tenant of the property but an 
intermediate bolder between the zemzndar ard 
the cultivating tenants. The gabulat exe- 
cuted by the zemindar to Government under 
the permanent settlement, which is Exhibit 
A, shows that Kondamoduln is rot amongst 
the mokhasas of which a list is given. There 
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is no dispute in the case that Kondamodulu 
is included in the zemindari, although the 
name does not appear in the list of jirayati 
villages given in that document. It is stated 
for the respondent, and there is evidence in 
support of the view, that Kondamodulu is 
only a hamlet of Kondrakota Muttah. Kond- 
rakottah is expressly mentioned in the list of 
jirayati villages. Mr. Napier who appeared 
for the appellant very properly conceded that 
there is no evidence of the original grant of 
the mokhasa to the defendant. and it seems to 


us clear from Exhibit A that Kondamodulu was 


not a mokhasa at the date of the permanent 
settlement. Itis, whatever the tenure of the 
nature of asubordinate interest carved by the 
zemindar. When the holder of such sub- 
ordinate interest contends that it is a per- 
manent tenure in that he holds, and there is 
no document on the language of .which he 
relies to make out such a permanent tenure, 
the burden is upon him of establishing the 
permanency of his tenure by other evidence 
in the case. We are, therefore, to examine the 
somewhat voluminous evidence that has been 
adduced in the case on both sides and to find 
-out whether the defendant has made out his 
plea of a permanent tenure. 

There were certain letters Exhibits XVI, 
XVII and XVIII filed in the Court be- 
low, on which reliance was placed there 
for the purpose of showing that the pre- 
decessor of the defendant has been spoken of 
as the mokhasadar in the years töwhich those 
documents relate. The agent to the Gover- 
nor has discredited these documents, Mr. 
Napier does not before us contend that Ex- 
hibits XVII and XVIII should be accepted 
as genuine, but on the other hand he contends 
that Exhibit XVI is a genuine document. 
Now the Agent has made certain observations 
with reference to Exhibit XVI based on a 
comparison of the signature of Jaggayya 
appended to Exhibit XVI with the signature 
of the same proprietor appended to Exhibits 
DD to D D4. He draws attention to a dif- 
ference in the formation of the letters. It is 
admitted that there isa difference but it is 
argued for the appellant that the difference 
may be accounted for by the fact that the 
earliest of the D D series of documents relied 
on for comparison is dated 23rd of November 
1820 and there is an interval of seven years 
between Exhibit XVI and Exhibit D D4, T 
may be that the comparison of the signature 
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is not a safe test with reference to a document 
of the age which Exhibit XVI purports to be. 
There is no doubt a point in its favour that it 
was produced in the dispute of 1854 but 
Mr. N. Subba, Rao who appeared for the res- 
pondent, has drawn our attention to a series of 
documents Exhibits E, E2, F to F4, F8 and 
T6 on which Mr. Subba Rao relies. Exhibit 
E isa muchiltka for 5 years executed in 1818 
by one Seshagiri Rao and-another in respect 
of the suit village. Itis difficulé from the 
language of this document to suppose that 
there was a mokhasadar under the executants 
of the muchilika, The muchilika does not 
‘promise to collect from the mokhasadar any 
kattubadi payable by him. Exhibit E2 is a 
relinquishment of this muchilika by one of the 
executants on the death of the other. Hx- 
hibits F to F4 show that one Nori 
Ramanna was: an jaradar of the suit 
village and Exhibit F8 which is dated the 
23rd March 1822 and contains a list of the 
ntokhasa villages in the zemindari does not 
include Kondamodulu. These documents 
“have not been impeached as not “genuine on 
the side of the appellants. Exhibit F8 also 
shows that Kondamodulu was included 
-in the jirayati of Nori Ramanna. Mr. Napier 
has attacked Exhibit F 6, but we find that it 
was produced in‘ the-year 1871, before the 
‘acting Sub-Collector Mr. Gribble, who ap- 
‘pears from the history of the gazetted officers 
to which we have-referred to have been the 
acting.. Sub-Collector of the division from 
March to August 1871. Exhibit F 6 is dated 
April 1830 and it bears Mr. Gribble’s seal. 
Tt is impossible to suppose that in 1871 when 
the document was produced before Mr. Grib- 
ble, there was any motive for the concoction 
cf a document of this description. It has 
~ got moreover to be remembered that Nori 
Ramanna is also shown in the document to 
` have been the zjaradar of other villages besides 
the village of Kondamodulu. Now until 
we come to Exhibit Ol, we do not find 
any reference to Linga Reddi, the predecessor- 
~ in-title of the defendant as the holder of the 
suit village. Exhibits O1, O2 and 03, which 
are D, ©, B statements and which are im- 
pugned as notgenuine, show that Linga Reddi 
- was introduced as the iaradur of the village. 
“When we come to 1833, we find the first 
- muchikka executed by a predecessor-in-in- 
terest of the defendant for Fasli 1242 in favour 
of the Collector and Agent who was manag- 
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-on account of the inclusion of forests, 
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ing the Polavaram zamindart during the 
minority of Venkata Krishna Rao. Looking, 
at this muchilika, there is no warrant to sup- 
pose that Linga’Reddi was anything more 
than an 2%aradar or that he had any perma- 
nent interest in the property. Our attention 
has been next called to the Amarakan ac- 
counts, Exhibits L to L 5. They extend over 
a period of 4or5 years from Fasli 1263 to 
Fasli 1267. They are strong evidence against 
the defendant’s case, for they show a divided 
enjoyment of the village between Juinga 
Reddi and certain other persons and separate 
extents-of land are shown against Linga Reddi 
and the other persons. In the year 1857, 
we come to rather an important document or 
two important documents. Exhibit ER, is 
a dharkast or application by two persons 
jointly for an ijara, Linga Reddi being one 
of them. This is addressed to the Agent to 
the Governor, as he was in management of 
the Polavaram zamindaii in consequence of 
another minority. Exhibit EE 2 is the order 
It is dated the 3rd 
August 1857. Now this order is of great 
value in explaining why the rent. of rupees 
sixty continued for many years unchanged. 
It is said therein that the village cannot pay 
more, and I think this has got to be borne 
in mind in connection with the argument 
addressed to us by Mr. Napier that for a 
very long time an unvarying kist of Rs. 60 
was paid by the defendant’s predecessor-in- 
interest. 


<. From this time onwards we come to a 


regular succession of muchilikas executed by 
Linga Reddi Exhibit IL P series ranging from 


.1858 to 1864. They show that the cvaradar 


in each case ergaged for one year promising 
to pay a kist of Rs. 60 and there are certain 
provisions in these muchilékas which seem to 
suggest that he is not a person who is a mere 
collector of rents from the tenants with liabi. 
lity to pay a fixed payment of Rs. 60. We 
may have to refer in another connection to 
the importance of the statements contained 
in this series of documents. We come to 
Exhibit R series which ranges from 1865 to 
the 3lst August 1877. These muchilckas 
include a payment of Rs. 50 in addition to 
the original Rs. 60 or a total sum of Rs. 110 


C 1 1 Now 
the history of the imposition of a kist or tax 


Jin respect of the forests is to be gathered 
from the R series of documents, 


It appears 
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from them that Government which had been 
allowing people to cut timber for trade pur- 
poses in Government forests without any 
fees or charges considered it necessary to 
levy a reasonable charge in respect of the 
cuttings of timber and the Polavaram pro- 
prietor appeals to the Government Agent, 
for a similar liberty of collecting a tax of 
kist from the holders of forests under him in 
respect of the cuttings of timber. Mr. Narier 
has pressed upon our attention an argument 
that the imposition on the persons who cut 
timber is referred to as a forest tax and 
not as a kist. We are not disposed to attach 
any importance to this language. We con- 
sider that it was a mere imitation of the 
language employed by Government in respect 
of the collection which Government made in 
respect of their forests. The significant 
fact in connection with the imposition of the 
extra charge of Rs. 50 is that Linga Reddi 
made no protest against it. If Kondamodulu 
was his permanert property and the forest 
was included in it, he was under no obligation 
to pay any enhanced izs¢ or tax in respect of 
the forest, merely because Government chose 
to levy a fax wpon people that cut timber in 
their forests. We think this circumstance of 
the imposifion of additional kist in connection 
rwith the forests takes away from the force 
of thescontention of the defendant that he 
has been paying an unvarying rent. After 
the year 1878, when the last lease expired, it 
is perfectly clear that the defendant's prede- 
cessor continued to hold the village on the 
same terms as before. Exhibit’ R 9 was 
for a fixed period of one year. There 
was a,clear holding over after the termi- 
nation of the period of their tenancy, 
for the defendant’s predecessor paid rents 
at the same rate as before for the years 
which followed and the Polavaram proprietor 
accepted such rent. It is not asserted for 
the defendant that there was any cessation 
of the payment of rent when the lease of 
1877 expired. It is the common case of 
both the parties that the rents continued to 
be paid down to the year 1896. Exhibit 
S, which is dated the 20th February 1880, 
is an Irusal for the zemin jirayati rent for 
the two previous years which succeeded the 
expiry of the lease Exhibit R 9. There are 
Trusals for the payment of rent for periods 
exceeding 1880 and there are receipts also. 
Jn the Irusals also the rent is referred toas 
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. proprietor and the holder of the village. 
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jirayati rent. But with the exception of 
Exhibit I which is in the time of the last 
holder of the village, thera is no Jrusal 
which bears the signature ‘of any of the 
defendants’ predecessors. Some of them 
purport to be signed by gomashta of the 
defendant’s father. We do not wish to place 
any stress on these documents for the simple 
reason that subsequent to 1880 disputes 
began between the Polavaram proprietor 
and the holder of the village. These disputes 
are evidenced by the documents Exhibits 
IV, IX, VIII, VII, X, XI and G.G. They 
are the statements of Kamayamma, the 
plaintiff's predecessor on the one side and 
Linga Reddi on the.other side. They amount 
to mere assertion and counter-assertion as 
regards to nature of the tenure. We do 
not attach any value to them. But the” 
order Exhibit G.G. of the Collector says 
that it, is not shown that the defendant 
is a mokhasadar, but it also says that itisa 
point in defendant’s favour that the defend- 
ant is a-holder on a fixed rent. Now a word 
‘Is necessary-to -explain how this order comes 
to be passed: by the Agent. The fact that 
the dispnted village is in the agency tracts is 
of importance in this connection. The 
petitions and counter-petitions are not under 


‘any particular provision of law andno question 


is submitted to the agent as aregular tribunal 


‘to decide any dispute between the parties. 


In the non-regulation tracts the landlords 
have not got the same liberty of action or the 


‘same freedom of contract that they possess 


in what may be called the regulation pro- 
vinces, and because the Agent tothe Gover- 
nor has got to look to the paramount con- 
sideration of the peace of the country, it is 
easily accounted for why whenan attempt 
is made on one side or another to change 
between the landlord 
and the tenant. A reference should ordinarily 
be made to the Governor’s Agent in order 
that he may be kept informed as regards any 
innovation calculated to disturb the peace 
of the country. We do not see that there is 
any specific evidence in the case accounting 
for this appeal to the Governor’s Agent to 
settle a dispute between the ` Polavaram 
We 
have only thought it necessary to make these 
observations in order that the exact scope 


-of the order may not be misunderstood, 


but asa matter of fact the Governor’s Agent 
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practically decides nothing. This , review 
of the documents filed-in the case is sufficient 
to show that the defendant has utterly failed 
to make out ‘his:case’of perpetual tenure.’ 

But it is perhaps ‘desirable to say'a word or 
two with reference’ to‘ the arguments address- 
ed tous by Mr. ‘Napier as regards certain 
other documents: Mr. Napier ‘drew~.our 
attention in-the early portion of his argument 
to Exhibits 13, 18a and J2.* Exhibit J: may 
also be read in ‘connection with them.” The 
dispute at that time was between two 
persons claiming to be the representatives 
of Linga Reddi. One waa the: adopted son of 
Linga Reddi, the other party were the sons 
of one Pothi Reddi. Pothi Reddi appears 
to have been in management of the village 
for some time after the death of Linga 

siReddi and on his death a dispute arose in 

“the year 1842. Now the Collector’s agent 
settled that dispute by saying that muchilckas 
in relation to the suit -village were found in 
the possession of the adopted son ‘and, there- 
fore,; Linga Reddi's adopted ’son was in 
possession of that village. Itis difficult to 
see the relevancy of the documents so far as 
the present question is concerned. But it 
was argued that the Polavaram zemindar 
intervened in the dispute and supported one 
of the contesting: parties. The argument is 
that if he was the proprietor entitled to eject 
‘the 7jaradar on the termination of the period 
of the #jara at his sweet will and pleasure, 
why did he not do so and putan endto the 
interest of Linga Reddi's -heir whoever that 
might be and give the property -to Pothi 
Reddi’s sons. Now there may be some force 
in-this contention if the zemindur did intend 
to turn out the rightful descendant of Linga 
Reddi. . He had evidently no such intention. 
He purported to determine who was the suc- 
cessor, according to him, on the representa- 
tion of the widow of Linga Reddi. He also 
adds that as it was a jtrayatt village he let 
the land go into „the hands of the person 
whom he understood to be the person entitled 
to succeed. 

In the year 1846 there was an attachment 
of the Polavaram zemindart for arrears of 
peishkush. Then the Collector took a state- 
ment Exhibit XV from Rami Reddi. In the 
course of the deposition, Rami Reddi says he 
was a mokhdsadar. He is asked by the 
Collector to pay the rent of Rs. 60 direct to 
Government, because once the zemindart was 
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under attachment, all the persons who were 
liable to pay rent to the zemindar were 
bound to pay to Government in order to 
clear the ‘arrears of peishkush. There is, 
therefore, nothing in this documént except 
as to what value may be attached to the 
statement of Rami Reddi that he wasa 
mokhasadar. ` It doés not tell us exactly what 
he‘understood by the term mokhasadar, 
whether that connoted any idea of permanency f 
of interest in the property. But, however, he 
does call himself a mokhasadar. 


„Then we come to the year 1871 when a 
Tasilday in Exhibit XII addresses Linga 
Reddi No. 2 as a mokhasudar. He asks him 
to furnish accounts for the fixing of the local 
cess. In.this. connection we may. also 
refer to, certain documents which are 
discussed by the agent in paragraph 33 of 
his judgment relating to the payment of 
road-cess. No road-cess account furnished 
by the defendant for any of the years of his 
tenancy is produced but Exhibit XIL relates 
to a call for the furnishing of such accounts. 
We do not think any significance is to be 
attached to this question of the furnishing of 
accounts, if iv is true, by. the defendant. The 
zemindar naturally complains that the road- 
cess which should be paid by the zemindar 
should not ke recovered from him on the 
basis of the actual rental realized by the 
mokhasadar. Nothing has been placed 
before us to enable us to determine that there 
is any evidence of any proprietary right of a 
permanent nature, in the suit village in favour 
of the defendant. We think we have 
discussed really all the evidence that has 
been commented on before us. We have no 
hesitation in coming to the conclusion that 
the defendant has utterly failed to show that 
he had a permanent interest in the property. 
The only residual fact that may be said to 
have been established by the defendant 
is that for a period commencing about the 
year 1831 and extending to the year 1864, 
an unvarying rent of Rs. 60 was being paid, 
though even in this period it appears there 
were other persons associated with the. defen- 
dant as joint ijaradars for some time. We 
cannot on this fact rest a conclusion of per- 
manent right in the defendant. 


Even if the onus lay upon'the plaintiff, we 
should be inclined to hold that the plaintiff 
has discharged it and has shown that there is 
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"no permanent right in the defendant as re- 
gards the suit village. 
The next point, which is associated with 


` this matter and which was raised by Mr.. 


` Napier, was that he is entitled to claim an 
„occupancy right.under the Estates Land Act. 
We think this contention completely gives 
the go-by io the attitude of the defendant 


and his contention in the Court below, , His . 


whole case was as to subordinate tenure and 
not to an occupancy right which a tenant in 
actual contract with the property may claim, 
and, therefore, wedecline to allow him to raise 
this contention, nor is there any ground of 
appeal which raises 
‘right under the Estates Land Act. We 
‘ are not disposed to allow such a new cofiten- 
‘tion to be raised for the first time in’ the 
` course of the argument. 
The next point to which serious attention 
“was directed was about limitation. Now if 
the Polavaram zemindar was the owner of 
‘the suit ‘village and the defendant’s pre- 
‘decessor was only a tenant for each year 
under the several muchdlikas, the last of the 
` muchilika having ceased to operate from the 
year 1878, the question is, in what right did 
the defendant's ‘grandfather ` continue to 
hold the property? We have already ad- 
_ verted to the circumstance that subsequent 
. to the expiry of the last muchiléka, Wxhibit 
"Ri 9, the defendant’s-grandfather continued 
to pay rent to the plaintiff's predecessor and 
the latter continued to accept it. Exhibit S1, 
which is dated 20th February 1880, is 
clear on the point. Even if we do not take 
into account the subsequent Irusalnamahs, 
there is oo doubt of the fact of payment, 
and we must presume a tenancy from year to 
year from the expiry of the much” lika Exhibit 
R 9. Now in the case of a tenancy from year 
"to year, itis well-settled law that limita- 
tion can run in favour of a person whoasserts 
“a permanent right in the property only from 
, the date of the termination of tenancy. Article 
139 of the Limitation Act is perfectly clear 
“on the point, The tenancy did not determine 
admittedly, whatever it was, before the year 
1896 and 12 years had not run from that date 
at the date of the institution of the suit. The 
decisions in Srinivasa Ayyar v. Muthusami 
> Pillai (1); Seshamma Shettati y.-Ohickaya 
` Hegade (2); Ramaswami Naikv. Thayammal(3) 


(1) 24 M. 246. 


(2) 25 M. 507; 12 M. L. J. 49. (8) 26 M. 488. 
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are clear upon the point. Mr. Napier drew 
our attention to three other cases. Sankaran 
v, Perriasami (4), has nothing to do with the 
peint under consideration. “There a person 
who was not holding undera Gerivative tenure 
set up a lease-hold interest in the property 
in consequence of the payment by bim..of a 
certain amount of porupu for the statutory 
period under a claim of lease-hold interest in 
himself. It was held that he could prescribe 
for a limited estate like any other person-who 
could prescribe for the whole proprietary 
interest in property of which he ‘holds 
possession in the assertion of such right. 
Paramaswaram Mumbannoov. Krishnan Tengal 
(5), is really anauthority against Mr, Napier. 
There the learned Judges hold that accord- 
ing to the plaintiff’s case the tenancy having 
determined before a period of 12 years and 


“the defendant having been alleged to have 


been a trespasser in possession for more than 
12 years, clearly the period of limitation was 
12 years from the date of theexpiry of the 
original lease from which. the plaintiff alleged 
the defendant was holding as a trespasser. 
Now the next case Vadapalli Narasamham v. 
Dronam Raju Seetharamamurthi (6), deals 
with altogether a different matter, viz., a 
case of tenancy by sufferance. That is also 
an authority in favour of the respondent for 
it was there said if a tenant for a period holds 
over with the consent of the landlord, then 
the tenancy would be one from year to 
year. Itis, therefore, clear upon all the 
authorities to which our attention was drawn 
that the suit is not barred by limitation. 
We agree with the Governor’s Agent and dis- 
miss the appeal with costs. 


Appeal dismissed, 
(4) 18 M. 467. 
(5) 26 M. 535. 
(6) 31 M. 163; 3M. L. T, 236; 18 M. L. J. 26. 
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In a Hindu joint family it is immaterial in whose 
name any portion of the joint family. property is 
recorded in the revenue papers; so long as the family 
remains joint every portion of the joint family pro- 


‘perty-remains joint family property no matter whose 
-name is recorded. 


Where the two brothers were joint, the presumption 
is that their widows also are joint. 

Two brothers M and Z were members of a joint 
Hindu family. M died leaving a widow I; whose name 
was recorded in the revenuo papers in succession to 
him. Subsequently Z also died leaving a son N anda 
widow L. Later on N also died leaving a widow R. I, 
widow of M, died in 1888 and L’s name was recorded 
in hor place. In 1893, R widow of N also died, and 

-L came into possession of the entire property: 

Held, that L’s possession was not adverse against 
the reversioners even to the extent of Ms share of 
the property. . 

Second appeal from the decision of the Dis- 
trict Judge of Agra, dated 2nd April 1999. 

Mr. Benode Behari, for the Appellants. 

Mr. Mohan Lal Sandal, for the Respond- 
ents. 

Judgment.— The suit out of which 
this appeal has arisen was one brought by 
the next reversioners for recovery of pos- 

- session of the property of which one Nek 
“Rani. was the last’ male owner. The 
 plaintiff-appellant in this Court is the great 
grandson of one Pemraj, being the grandson 

of Birbal, son of Peimraj . Pemraj had another 
son named Lókman ‘who left two sons, 

_ Manbhawan and Zalim. It has been found 

“by the Court below that Manbhawan and 
Zalim were members of a joint Hindu family. 

On the death of Manbhawan, the name of his 
„widow Musammat Inda was recorded in the 
revenue papers in succession to Manbhawan. 
Zalim died leaving a son named Nekram who 
died shortly afterwards in 1886 leaving a 
widow Musammat Radha who died in 1893. 
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Before that Musammat Inda had died in 1883, - 


and Musimmat Lado, widow of Zalim, had 
obtained mutation of names in succession to 
`” Musammat Inda. The plaintiffs’ suit in res- 
‘pect of Zalim’s share in the estate has been 
decreed, but in respect to the share which 
belonged to Manbhawan and in respect of 
which Musammat Lado had obtained muta- 
tion of names in succession to Musammat Inda, 
the plaintiffs’ suit has been dismissed. The 
Court below has held that Musammat Inda, 
widow of Manbhawan, was allowed to retain 
` possession of her husband’s share and on 
Musammat Inda’s death the share had passed 
on to Musammat Lado direct. On these facts 
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share without right and that as she held pos- 
session for a period of over 12 years, she had 
perfected a title by adverse possession at the 
timeof her death which occurred 4 years 
before the institution of the suit. One of the 
plaintiffs’ appeals. The two main grounds 
which have been urged before meare that the 
family being joint, it is immaterial in whose 
name any portion of the joint family property 
was recorded in the revenue papers that so 
long as the family remained joint every por- 
tion of the family property remained joint 
family property no matter whose nama was 
recorded. Further that whatever may have 
been Musammat Lado’s title or want of title, 
‘when she succeeded Musammat Inda in the 
year 1888, she, by the death of Musammat 
Radha in 1893, became entitled to hold the 
share originally recorded in Afusammat Inda’s 
name for her life-time and that, therefore, her 
possession up to the time of her death 4 years 
before suit was not 4possession which could 
be styled adverse to the reversiuners. Both 
these contentions are, in my opinion, sound. I 
am unable to reconcile the finding of the 
Court below that Mzusimmat lado had 


_ Reparate possession of the share in suit with 


the finding that Manbhawanand Z ilim form- 
ed members ofa joint Hindu family. Pre- 
sumably the widows still ‘continued to live 
jointly and to enjoy “the family property 
together. There also appears to ba no reason 
for assuming that Afusammat Lado’s posses- 
sion was adverse in view of the ‘fact that on 
M usammat Radha’s death in 189.3, Musammat 
Lado had a good title to possession which 
could not be questioned by the reversioners. 
In my opinion the Courts below were wrong 
in not decreeing the plaintiffs’ suit in respect 
of Manbhawan’s share in the joint family 
estate. I allow this appeal, set aside the 
orders of the Courts below and decree the 
plaintiff's suit in full for possession of the 
property. The plaintiff-appellant will have 
his whole costs in this Court and in the 
Courts below. 


Appeal allowed, 


the Court below has held that Musammat 


- Lado had taken possession of Manbhawan’s 
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ALLAHABAD HIGH COURT. . 
< CURIMINAL Arrea, No. 810 or 1910. . . 
a January. 3,, 1911. 4 
Present: Sie George Knox, Kr, Judge; and.- 
v Mr. Justice Karamat Husain... a. - 
se RAM DAN KETI A BERAN pian 
uS rga par r, VETSUS 

a., 'HMPHROR—Resronpesr. 26g os 

Oriminal Procedure Code (Act V of 1893 ), ss. 164, 
167, > 533 —Confession—Certificate of voluntariness 
oniitted=-Defect cured byevidénce ôf Magistrate =De- 
tention of accused during intvestigation—Nearest Magis- 
trate to order detention. | : 

Where a Magistrate inadvertently omits to certify 
thé'voluntariness of a confession recorded by him 
under section 164, Criminal Procedure Code, the defect 
may be cured' by ‘the evidence of the Magistrate, 

If, detention of» an accused person is necessary 
during investigation, he should be taken to the 
neafeat Magistrate ‘who, whethér he has or has not 
jurisdiction to try the case, can authorize detention 
of. theiaccused\in such custody as he thinks fit. 

~Appealcagainst- the decision oi the an 
Judge of Bandas: : < 

1 Me. Sttal Pr ikad Ghose, fn the E DN 

iMr. Byres, Government Advocate, for the 
Crown. na 

“Judgment -Ram Sanehi, Saran 
has been convicted of the offence of. mardér 
of ;one ' Musammat-Shéoratni, his :wife,- and 
sentenced . to death. The case- -has-been 
submitted to us by the .Court’ of. Sessiori at 
- Banda for.. confirmation: of® sentence.’ ' : The 
prisoner has appealed and has. been represent- 
ed by: a learned - Vakil of this. Court: The 
plea taken in :thé--memorandum of appeal is: 
to the ‘effect that the-evidence on: the’ record 
is insufficient for, the ‘purpose of bringing. 
home the offence of murder tothe appellant. 
Ioa paper-sent-by the convict from ‘jail, ib 
isfurther . said «that the: accused‘ ‘knows 
nothing about.how his wife was killed..- He 
says. that he was absent and on his return 
he heard: that-some body “had killed his wife 
and that he went to the Thanadar then and 
there...He was.arrested and sent to the’ Sadar. 

~/Fhe learned Sessions Judge has gone very 
fully into the evidence: He starts his judg- 
ment by saying that there is:no direct 
evidence‘ in this case and we find on looking 
into the record that this is correct. The 
evidence immediately relating to the death 
of Musammat Sheoratr.i, is to the effect that 
onthe 29th of July, the prisoner had his 
meal with the rest of the family and one 
witness says that he had the day before 
spoken of an intention to go to Sundi a 
village where some of. his relatives reside. 
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There is mo evidence showing where the 
prisonér spent the rest of the 29th of July; 


- but there is evidence to show that Musammat 


Sukhdeia saw the woman: Sheoratni- go into 
her room at sunset on the 29th; “spread “her 
bed and lie down on if. On the’ morning.of 
Friday, the 29th of July, her dead body was 
found lying on its back ina field. to the 
south-west of the village and by the side’ of a 
road. ; 

The medical evidence is, to the effect that 
the probable cause of death. was asphyxia 
caused by heavy pressure “on the upper 
part of thé chest. There “was a ‘mark of a 
rope round the. neck; bat the ' Assistant 
Surgeon, who condacted the. post . mortem 
examination, says» that this, mark. was for 
certain made after the death of the woman. 

Report of the finding of the dead body was 
made at the Pahari Thana on the 29th. of 
July at 9a. Mx. .The report -was made, by 
Hanuman . Din, Brahman, .. father-in-law. of 
Musammat .Sheoratni and , father -of the- 
accused., It contains nothing that, tells -us 
further about the movements of the. prisoner, 
and although . Hanuman Din does ‘charge 
his son with the murder of ‘Musammat 
Sheoratni, he gives no reason or foundation. 
for making- such a charge , and.there is 
evidence to show that Hanuman Din. and.his 
son were on; ill terms.with each other. .The 
prisoner could not be. found at the. village, 
but on Sunday the 3lst of July at half past 
eight, he came himself to. the Thana: at 
Sakrauli and was arrested. He appears to 
have been kept at ,Sakrauli during . the 
night and on the following day, .August, 
Ist, -he was sent at noon in the. custody.: of 
Abdul Shakur and Baldeo Prasad, constables; 
to Karvi.- As we shall presently. show, the 
movements of the prisoner and the Police, 
after they left the Thana: of Pahari on the 
morning of the 2nd of August at 6 A.s., are 
uncertain. We have a statement. made by: the 
prisoner, in the, Court of the . Tehsildar 
Magistrate of Karvi on the 8rd.of Augast. and 
in this statement Ram „Sanehi says. that his 
- wife ran. away during the night, be. pursued 
her and caught her at a distance of 100 paces 
from. the house. There was another man 
with her. He caught hold of his wife by-her 
neck and threw her down on the ground and 
she died. - He adds that.he didnot slap her 
or strike her with stick or fist. 

We need not enter inta. the. PEN how 
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far this statement is or is not true. The 
Tehsildar Magistrate before whom it was 
recorded omitted to make a memorandum 
at the foot of the record to the effect that’he 
believed that the confession was voluntarily 
made, Without the confession there is not 
sufficient evidence on the record of the convic- 
tion of the accused upon the offence charged 
and it became necessary to look very 
earefilly into the circumstances under which 
the confession was made, the more so as in a 
statement made-by the accused before the 
Court of Session, the accused said as follows:—~ 
“That he made the confession. owing: to 
the pressure brought to bear upon him by 
the Thanadar:of Pahari.” We accordingly 
sent for the -Tehsildar -Magistrate. - The 
Pehsildar Magistrate tells us that he had-no 
doubt he wrote the statement made by-the 
accused, that the accused made the: statement 
of his own accord: and: that the words “I 
believe that his confession ‘was voluntarily 
made’ were inadvertently omitted. . Ordi- 
narily speaking, . a- statement. - made by a 
Magistrate: to this effect- would be received 
by us with full.confidence and we do not 
mean inthis judgment .of -ours to throw any 
doubt upon -what .this Magistrate says. 
Unfortunately, .many circumstances have 
gathered round the case at this’ point which 
are full of suspicion and which have not 
been satisfactorily explained. The Tehsildar 
Magistrate tells‘us that he has been a Magis- 
trate for 14-years and that he has had to 
write memoranda of this kind hundreds of 
times. The fact that he omitted to record 
the memorandum accurately points at any 
rate to a certain amount of want of care 
on the part of the learned Magistrate when 
he made the record. When we find in 
addition to this that the Tehsildar Magis- 
trate was not the Magistrate to whom the 
accused was sent for the purpose of having 
this statement recorded, further that although 
the accused left the Thana of Pahari at 6 A. M., 
on the 2nd of Angust and as the head 
constable of Pahari tells us and as may be 
judged from the fact: that Pahari is only 9 
miles distant from Karvi, he was produced 
before the proper Officer on the 2nd of August 
and no statement was.recorded although the 
Police had asked that his statement should 
be recorded ; further that although the order 
passed on the 2nd of. August was that the 
accused should be taken to the jail lock-up 
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at Karvi, he was taken instead to the Police 
Thana lo¢k-up at Karvi in the custody of 
Pahari constables ; further that when’ he got 
to the Karvi lock-up, he was, owing to a real 
or supposed want of Karvi constable, kept 
in the lock-up under the guard of the Pahari 
constable -Baldeo Prasad ; further that when 
he was taken out ‘of the lock-up at Karvi 
on the morning of the 8rd, hb was not pro- 
duced before the -Sub-Divistonal Magistrate, 
but taken before the Joint Magistrate in 
charge of Karvi; further that from there he 
was again taken by the Pahari constables 
back to thé’ Court of the Tehsildar Magis- 
trate and then that statement was recorded 
and lastly the fact that he was not received 
into the jail lock-up until late of the 3rd of 
August, are all matters full of suspicion. 

We have examined every one connected 
with the matter and no satisfactory explana- 
tion has been given by any one ‘of all this 
round about procedure on the part of Pahari 
police. Abdul © Shakur constable, who 
accompanied him from Pahari and remained 
with him apparently throughout the Ist, 
the 2nd, and the 3rd of August gives a most 
lame account of his dealings with the accused. 
The accused should have been (vide section 
167 of the Code of Criminal’ Procedure) 
transmitted to the nearest Magistrate and it 
was for this Magistrate, whether he had or 
had no jurisdiction to try the case, to 
authorize the detention of fhe accused in such 
custody as he might think iit. If we assume 
that Deputy Mamnun Husain Khan was the 
Magistrate to whom the accused was sent it is 
clear from the papersand from the depositions 
of Deputy Mamnun Husain Khan that the 
proper order was passed by him that the 
accused should be kept in detention in the 
jail lock-up. The jail loek-up at Karvi, so 
we have it on the evidence, is a very short 
distance from the Magistrate’s Court and the 
constables and ths accused would have to 
pass it on their way to the zhane lock-up, 
which is more or less a mile distant from the 
Magistrate’s Court. No explanation is given 
of why the police passed the jail lock-up 
on the 2nd of August ani did not, as they 
were ordered to do by a written order, hand 
over the accused to the custody of the Jailor. 
The whole procedure of the police from this 
point onward calls for careful inquiry. 

We have no reason to believe the statement 
of the prisoner that he was beaten by the 
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Thanadar of Pahari till he was senseless ; 
but there are other methods of tortura than 
a torture by the rod and an accused who 
foufid himself being dragged about for two 
days from Court to Court in the custody of 
Police, by whom he wa3 arrested, may have 
in other ways been induced or may have 
thought better to make statements which he 
did. The police have themselves to thank 
forthe suspicion which surrounds this case. 

We think that the assessors were right in 
the view they took that the accused was nob 
guilty and that it was not proved that Ram 
Sanehi had murdered his wife. We have come 
to the same conclusion. We set aside the, 
conviction and sentence. We find the offence 
not proved and we direct that Ram Sanehi 
be at once released. 

Let a copy of this judgment be sent to the 
Inspector General of Police for his information 
and guidance. Let a copy of the evidence 
taken in this Court be sent to that officer. 

Conviction set aside. 


MADRAS HIGH COURT. 
Secon Civre Aresa No. 837 op 1995. 
X December 13, 1910. 
Present:—Mr. Justice Wallis and 
Mr. Justice Munro. 
SRIMATH DEIVASI KAMANI’ 
` PANDARA SANNATHL alias 
NATARAJA DESIKAR—Appetiant 
versus 
E.K. KARUTHA RAVUTHAN ayp 


OTHERS— RESPONDENTS. 

Hindu Law—Religious institution —Debts—Debts 
incurred by the head of a mutt for mutt purposes— 
Right of the head of a mutt to pledge the credit of the 
mutt—Proof of necessity for the debts— ‘Necessary pur- 
poess,” meaning of —Financial necessity to incur debts. 

The head of a mutt may contract debts for the par- 
poses of the muttand debts so contracted may be 
recovered from the mutt property, and will devolve 
asa, liability on his successor to the extent of the 
assets received by him. 

But the head of a mutt cannot pledge the credit of 
the mutt for debts contracted for mutt purposes with- 
out necessity and withont reference to the question 
whether they should have been met from current 
income. 

In this.respect the head of a mutt does not possess 
larger powers than the headsof other religious 
institutions, and his powers are analogous to that of 
thé manager for an infant heir. 

Sammantha Pandara v. Sellappa Chetti, 2 M. 175, 
explained. 

Prosanna Kumari Debiya v. Golab Chand Baboo, 2 I. 
A. 146 at p. 151; 14 B. L. R. 450; 23 W. R. 258; Vidya- 
purna Thirthaswami Yu Vidyanidi Thirtaswami, 27 M, 
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435; 14 M. L. J. 105, referred to and applied. 

The expression “n3s333 «vy p2rp2393” mib nob bs 
construed too striotly and itincludas debts contracted 
for the performance of the necessary pujas whiolthe . 
head of a mutt is bonnd to perform. 

Appeal No. 87 of 1904, followed. 


Second appeal against the decree of the 
District Courtof Madura, in Appeal Sait 
No. 402 of 1904, presented against the decrae 
of the Court of the Subordinate Judge of 
Madura (ast) in Original Suit No. 35 of` 
1903. 


Judgment, —The plaintiff sues the 
Pandara Sannadhi of the Tiruvannamalai 
muit to recover, with interest, the amount due’ 
to him in respect of certain dealings with the 
late Pandara Sannadhi. The dealings mainly 
consisted in the supply of goods and pay-. 
ments for goods sapplied by others and are. 
alleged to have been entered into for the 
purpose of certain festivals celebrated in the. 
mutt. Itis found by the lower appellate. 
Court that the late Pandara Sannadhi kept a 
running account with the plaintiff for mutt 
purposes, either because he found it incon-. 
venient to pay cash down for everything he 
purchased for the muté or becanse he had not 
sufficient ready money, as some of the plaint- 
iff's witnesses say, to pay cash down, and 
that, be that as it may, it was nob improper 
for him to have such an account. The Dis-. 
trict Judge has allowed the whole of the 
plaintiff's claim with the exception of a claim. 
for Rs. 50 advanced for the purchase of a 
carriage which he finds was not required for. 
the purposes of the institution. The District 
Judge considered that the late Pandara San- 
nadhi had power to pledge the credit of the 
mutt for debts contracted for purposes con-. 
nected with the mutt and in furtherance of 
the objects of the institution and that it was 
not necessary to show that there was any - 
necessity for contracting the debts. Ho, 
therefore, omitted to find whether there was 
any necessity for contracting the debts now - 
sued on. The District Judge relies on. Sam- 
mantha Pandara v. Seliappa Chetti (1), buton ~ 
examination, the case does not support his 
view. In that case the debt had been con- 
tracted by the late Pandara Sannadhi for the 
purchase of cloths for distribution at a 
festival. The suit was contested on the 
ground that the debt was not contracted for 
the purposes of the mutt, that there was no. 
authority to contract it and that it was not. 

(1) 2 M. 175. 
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whine 


binding onthe mutt, In answer to these 
contentions, the Court observed that acting 
for the whole institution the head ofa mutt 
may contract debts for the purposes of the 
mutt, and debts so contracted may be re- 
covered from the muti property and will 
devolve, as a liability, on his saccessor to the 
extent of the assets received by him. But 
the rest‘ of the judgment, in our opinion, 
clearly shows that the Court didnot intend 
to lay down in this passage that the head of 
a mutt could pledge the credit of the mutt 
for debts contracted for mutt purposes with- 
out necessity and without reference to the 
qnestion whether they should have been met 
from current income. In the last paragraph 
of the judgment, the learned Judges point 
out that though the mutt was in debt, its 
financial position was not so bad as to make 
it improper to incur debts for the purchase 
of the cloths in question, and that there was 
no suggestion the funds of the mutt had been 
used for other than muét purposes. They then 
proceed: —‘ We find that the debt was incurred 
by the late Pandara Sannadhi for proper pur- 


poses and we consequently hold that it can. 


be enforced against the appellant to the ex- 
tent of the assets which have come to his 
hands.” The head of a mutt cannot have any 
larger authority to incur debts than the 
heads of other religious institutions as to 
which the Privy Council has held that: their 
power to incar debts for the purposes of the 
institutions must be measured by the existing 
necessity for incurring them, and that their 
authority is analogous to that of the miaazer 
for an infant heir. Prosunno Kumari Debyr 
v. Golab Chand Baboo (2). In Vidyapurnr 
TWrthaswame: v. Vidyanidht Thirthaswami 


(3); Bhashyam Aiyangar, J. observes: —’ 


“Over the corpus of the endowment, how- 
ever, his power of disposition is very limited, 
as in the cise of manig2rs of temples anit de- 
vistinams”’. The learned Judge thus ex- 
pressly states that as regards his power of 
charging mult property, the head of a mutt is 
restricted in the sume way as managers of 
temples and: devastanams;. that 


v. Golab Chand Baboo (2), that he can only 
bind the mutt in cases of necessity and that 
his authority is analogous to that of the 


(2) 21, A. 145 at p. 151; 14 B. L. R. 450; 23 W. R.. 


253. , 
(8) 27 M. 435; 14 M. L. J. 193, - 
tee TA a wa 
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applying the rule in Prosunno Kumari-Debya'” 
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manager for an infant heir. The learned 
Jadges, Subrahmania Aiyar and Bhashyam 
Aiyangar, JJ., both point ont that the ex- 
penditure must be for parposes really neceas- 
sary for the maintenance of the institution;: 
and that it is not enough to show that the 
expenditure was such as the head of a mutt 
might properly and appropriately incur out 
of current income if available. It may be 
doubted whether these learngd Judges would 
have found the expenditure for the purchase 
of cloths for distribution to bea necessary 
expenditure or one binding on the mutt, as 
held in Sammantha Pandara v. Sellappa 
Ohett/ (1), and their reservations with regard. 
to this decision were intended, we think, to, 
make it clear that it was only for really 
necessary purposes that the head of a mutt 
could pledge the credit of the mutt, and that 
in other respects he ought to go without 
what he could not afford to pay for. Neces- 
sary purposes must not, we think, be con- 
strued too strictly and in a recent unreported 
case relating to this very mutt, (Appeal 
No. 87 of 1904), Subrahmania Aiyar and 
Miller,JJ., held that the debts incurred for the 
expenses of (furupuia aud Mahesvaranuja were 
incurred for necessary purposes as these were 
ceremonies the head ofthe mutt was bound 
to perform, and this decision so far governs 
the present case, in which the debts were. 
incurred for similar purposes. 

In the present case, the debts were, we 
think, incurred for necessary purposes, and 
the only question is, whether there was any 
financial necessity to incur them. Befora 
disposing of the présent case, we must ask 
the District Judge to return a finding on this 
point, on the evidence on record, within six 
weaks from ‘this date. Seven days will bs 
allowed for filing objections. 

In compliance with thé order contained in 
the above judgment, the District Judge 
submitted the following f 

FINDING. 


This Gort has been ‘directed to submit a 
finding on the evide ice on record on the follow- 
ing issue. č A 

“Whether there was ány financial necessity 
for the mitt to contract the debts in question 


„in second appeal?’ 


2. There can be only one auswer to this 
question arid that in the negative. A perusal 
of the plaint shows that it was never plain- 
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tiff’s case that there was “financial necessity.” 
It was defendant who pointed’ out in’ para. 
No. 5 of his written statement that there was 
ná necessity for contracting the loan. The 
Court of first instance omitted even to frame 
an issue on the point. 

3. Respondent relies on tho évidence of 
P. Ws. Nos. 1, 6 and’7, who all ‘stated that 
Sarvari, the year in which the loan was con- 
tracted 1900—1991, was a famine year. Bat 
thesa statements were elicited in cross- 
examination not in examination-in- -chief. It 
is impossible to hold that there was “financial 
necessity” on vague evidence’ ofthis kind. 
P, W. No. 1 was plaintiff himself and P. Ws. 
Nos. 6 and 7 were mutt. servants who are no 
longer in office. 
` 4, The case of the head of mutt being 
analogous to that of a manager of an infant 
heir, the burden is on plaintiff to show what 
the necessities of the mutt were, what re- 
presentations were made to induce him to 
make the advances and what enqniries he 
made regarding the existence of the neces- 
sities alleged. Plaintiff obviously knows 
nothing about the financial condition of the 
mutt, vide his deposition, and did not trouble 
to enquire if there was financial necessity or 
not before making the advances. On the 
other hand, there is evidence to show that 
the ordinary mutt income exceeded fhe ex- 
penditure anda careful management could 
have made a provision against times of 
scarcity. The advances were made between 
Adi and Thai of Sarvari, z.e., from the 15th 
August 1900 to the 24th January 1901, about 
5 months, and Exhibit C seems to show that 
the accommodation was intended to be 
temporary as no interest was charged unless 
the bills were not paid within one month 

5. As stated above, my finding. on the 
evidence on record must be that there was no 
financial necessity for the mutt to contract 
the debts in question. 

This second appeal coming on for final 
hearing after the reburn of the finding, the 
Court delivered the following 

Judgment.—wWe accept the finding 
that there was no financial necessity and 
dismiss the suit with costs throughout. The 
guardian ad litem for tne respondents Nos. 9 
to 11 appeared in person. 

, , Suit dismissed. 
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MADRAS HIGH COURT. 
’ Carminat Revisioy Case No. 411 or 1910. 
(Crrminat, Revision Petition No. 341. 
or 1910.) . 
| January 3, 1911. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justico Sankaran Nair. |... 
SELLAMUTHU SERVAIGARAN AND 
ANOTHER —PBTITIONERS ; 
versus 
PALLAMUTHU KARUPPEN--Responpeyt, 
Penal Code (Act XLV of 1860), ss. 441, 457—House 
trespass——Trespass to establish title—Intention to annoy 
or intimidate—Inference of intention from acts. 
Where the accused broke open into a house during 
the owner’s absence, assaulted his servants and took 


forcible possession of it with the object of establishing 
their title to the house: 

Held, (Per Benson, J.) that the accused must be 
deemed to have intented that their act was likely to 
annoy the complainant and that they were .ightly 
convicted under section 457, Indian Penal Code. 

When an act is done with a knowledge amounting 
to a practical certainty that a certain result will 
follow, the doer of the act must be deemed to tave 
intended to canse that result. Š 

Emperor v. Lekshumin, 23 B. 559, followed. 

- Queen-Enipress v. Ra, yapada yachi, 19 M. 240; Queen 
4, Hiéklim,(1863), L.R. 3 Q.B. 360; 37 L. J. M. C. 89; 
18 L. T. 3895; 16 W. R. 801: 11 Cox. C. 0.19; Reg.v. 
Diwon, 3 M. and S, 11; 4 Camp. 12; 15 R.R. 381; Reg. 
v. Lovett, (1839) 9 C. and P. 462 ab p. 465, re. 
ferred to. 

Per Sankaran Nair, J—Though the offence cannot 
be said to have been committad with intent to annoy 
the complainant, the conviction was right, as the act 
was done with intent to commit the offenca of using 
criminal force to the servant. 

Emperor v. Jangi Singh, 26 A: 194; A. W:N: (1903) 
230; and Emperor v. Bazid, 27 A. 298; A. W. N. (1904) 
235; 1 Cr. L..J. 919, distinguished. 


Petition, under sections 435 and 439 of the 
Criminal Procedure Code,: praying the High 
Court to revise the judgment of the Sub-Divi- 
sional Ist Class Magistrate of, Trichinopoly, 
in Criminal, Appeal No. 62 of 1910, pre- 
sented against the convictionand sentence, of 
the Stationary 2nd Class Magistrate of, Trichi- 
nopoly, in Calendar Case No. 269 of 1910. 

Mr. T. Ringachwriar, for the Petitionar. 

Mr. P. R. Grant, for the Public Prosecutor, 
in support of the conviction. 

Mr. M. Govindlarajalu Naidu, for the Qom- 
plainant. f x 


Judgment. | 
Benson, J.—In this case it has been fonnd 
that the accused ‘with a view to suppork a 
fraudulent claim of title to a house broke 
into it at night during the temporary absence 
of the owner, assaulted the owner’s servant 
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who was in-charge of the house, and took 
forcible. possession of it. 

. Ibis argued that the conviction of the ac- 
cused for house breaking by night under sec- 
tion 457, Indian Penal Code, cannot legally 
be sustained because there is no finding that 
the accused acted “ with intent to commit an 
offence or to intimidate, insult or annoy any 
person in possession of the porperty ” within 
the meaning of section 441, Indian Penal. 
Code. The Sub-Magistrate says that the 
accused “ made « forcible entry into the house 
inorder to establish the sale-deed, and the 
Sub- Divisional Ist Class Magistrate found that 
the accused broke open the house to take posses- 
sion of it by force”. The Vakil for the peti- 
tioners relies on the cases of Queen-Hmpress v. 
Rayapadayacht (1), and Ture v. Venkatarama- 
niya Reddi (2), !x the latter case, the learned 
Judges said:— the Magistrate finds that the 
intention of the accused was to take possession 
unlawfully of the land and having found this, 
he says that the act of the accused necessarily 
involved annoyance to the complainant. The 
act of the accused may kave caused annoyance 
‘to the complainant, when he became aware 
of it, but unless the intention of the accused 
was to annoy, (and this is not found), they 
cannot be found guilty under section 447, 
Indian Penal Court.” f 

In the former case, the learned Judgessaid:— 
‘In our opinion, the accused, though he may 
have koown, that, if discovered, his act 
would be likely to cause annoyance to the 
owner of the house, cannot be said to have 
intended either actually or constructively to 
cause such annoyance. It is one thing .to 
entertain a certain intention and another to 
have the knowledge that one’s act may pos- 
sibly lead to a certain result. The section 
(441) defining criminal trespass is so worded 
as to.show that the act must be done with 
intent and does not, as other sections do, (e.g. 
section 425), embrace the case of an act done 
with knowledge of the likelihood of a given 
consequence ” , 

In neither of these casés have the learned 
Judges referred to the principle in accordance 
with which a man is in law held to intend 
the ordinary and natural consequences of 
his act, if at the time of doing the act he 
knows what the ordinary and natural conse- 
quences would be. In the case of Queen v. 


(1) 19 M. 240, 
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Hicklin(3), Blackburn, J., at page 375, said: — 

I take the rule of law to be as stated by Lord 
Ellenboroagh in Rex v. Dizon (4) in the 
shortest and clearest manner. “Ib is a 
universal principle that when a man is charg- 
ed with doing an act (that is, a wrongful act 
without any legal justification) of which the 
probable consequence may be highly injurious 
the intention is an inference of law resulting 
from the doing of the act’. And although 
the appellant may have had another object 
in view, he must be taken to have intended 
that which is the natural consequence of the 
act.” Ifhe does an act which is illegal it 
does not make it legal that he did it with some 
other object. That is not a legal excuse, 
unless the object was.such as under the 
circumstances rendered the particular act 
lawful. That is illustrated by the same case 
of Rex v. Dixon (4). The question in that 
particular case was, whether or not an in- 
‘dictment would lie against a man who un- 
lawfully gave to children unwholesome bread, 
but without intent to do them harm. The 
defendant was a contractor to supply bread 
to a Military Asylum, and he supplied the 
children with bread which was unwholesome 
and deleterious and although it was not 
shown or suggested that he intended to make 
the children suffer, yet Lord Ellenborough 
held that it was-quite sufficient that he had 
done an unlawful actin giving them bread 
which was deleterious, and that an indictment 
could be sustained as he must be taken to 
intend the natural consequences of his act.” 
In Regina v. Lobett (5), Littledale, J., said: — 

With respect to the intent of the defendant, 
aman must be taken to intend the natural 
consequences of what he has done.” See also 
the remarks of Lord Coleridge, ©. J +» In 
Queen v. Martin (6). The necessity for giv- 
ing effect to this principle has been well- 
pointed out in the case of Emperor v, Lakshy- 
man (7). There the learned J udges referring 
to the case of Queen-Hmpress v. Rayapadaya- 
chi (1), well observed at p. 560:—“I¢ cannot be 
disputed that mere knowledge of the possibility 
of annoyance resulting from an act of trespass 


(2) -6 M. L. T. 262; 10 Or. L. J. 884; 2 Ind. Cas, 828. 

(3) (1868) L. R. 3 Q. B. 360; 37 L. J. M. O. 89; 18 L, 
T. 395; 16 W. R. 801; 11 Cox. C. C. 19. 

(4) 3 M. & 8. 11; 4 Camp. 12; 15 R. R. 331. 

(5) (1829) 9 C. & P: 462 at p. 466. 

(6) (1881)8 Q.B D 54 at p. 58; 51 L.J.M.0. 36; 45 L. 
T. 444; 30 W. R. 106; 14 Cox. C. 0, 633; 46 J. P, 228, 

(7) 26 B, 558. 
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is not sufficient to bring the case within the 
definition, but, at the same time, it must be 
remembered that the word intent’ cannot be 
read.as if it were identical with wish’ or 
desire., There may be no wishto annoy, but if 


anngyance is the natural consequence of the- 


act,.and-if it is known to the person who does 
the act.that such is the natural consequence, 
then there is.an intent to annoy. Most acts 
in the.. common course of natural events and 
human , conduct lead toa series of results, 
and if these. results are. foreseen by the 
person doing.the acts, they cannot be said 
to be caused unintentionally. The ultimate 
object, may be something different, but the 
person intends. all the intermediate results 
which he knows will happen in the natural 
course of,events, even though he may regret 
that they. should happen. When it is uncer- 
tain. whether a particular result will follow 
(as in the Madras case [Queen Hmpress v. 
Rayapadayachi , (1)], in which the accused 
hoped to. keep his conduct secret), there 
may, be .no-intent to cause that result even 
though it- may be. known that the result is 
likely.. But it seems impossible to contend, 
when an.actis done with a knowledge amount- 
ing.to practical certainty that a result will 
follow, that itis not intended to cause that 
result”. J think that the law is correctly 
laid down in this passage, and again at the 
end of the case where the learned Judges sum 
up the'result of theauthorities in these words:— 
“ Although there is no presumption that a 
person. intends what is merely a possible 
result of his action or a result which though 
reasonably certain is not known to him to be 
so, bill ib must -be presumed that when a 
man.voluntarily does an act; knowing at the 
time. that in the natural course of events a 
certain result will follow, he intends to bring 
abont that result”. Be oe 

In the, present case,.the ordinary and 
natural.consequences of the petitioner’s acts 
would be to annoy the owner of the house and 
to intimidate and annoy.his servant who 
was holding possession - for: his master, and 
the petitioners, as reasonable men, must have 
known that such consequences would flow 
from their acts. They must, therefore, in 
my. judgment, be held ta have acted with 
intent to intimidate and annoy within the 
meaning of the section and the petition must 
be dismissed. 

Sankaran Nair, },—TIt is found that Karuppai 
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Servai is the owner of the house in question 
and that, during his temporary absence, the 
accused broke open the door of the house, 
assaulted his servant, Prosecution Witness 
No. 1, whom he had placed in charge of it, 
and took forcible possession. The intention of 

the accused in effecting this forcible entry is 

found to have been to establish his title. On 
these findings it is argued on behalf of the 
accused that the conviction for house- breaking 
cannot be sustained in law as no intention to 
commit an offence or to intimidate, insult 

or annoy any person in possession of the 
house has been found. The decision in 

Ture v. Venkataramaniya Reddy (2) and: 
the cases referred toin that judgment are 

relied upon in support of the argument. The 

case above referred to shows that though the 

act of the accused necessarily involved annoy- 

ance to a person yet unless the ‘intention of 

the accused was to annoy, he is not guilty 

under that section. The decision in Queen- 

Empress v. Rayapadayacht (1) shows that 
the section defining criminal trespass is so 

worded that it does not include:an act done 
with the knowledge of the likelihood of a given 

consequence, According to these decisions, ib 
may be that the act cannot be said to have 

been committed with intent to annoy the com- 

plaintant. But the further question remains 

whether the act was done with intent to com- 

mitan offence. Though the complainant was 

absent the house was still in his possession, 

as his servant was left in-charge of the house. 
(Section 27, Indian Penal Code). On the facts 
found in this case, the accused could not take 
possession of the house except by effecting 
forcible entry, t. e., by breaking open the door 
of the house and using criminal force to the 

servant and he had, therefore, undoubtedly 
theintent to commit those offences. In Emperor 

. v. Jangi Singh (8) and Emperor v. Bazid (9), 

the accused was able to, and could, take posses- 

sion of the house without using any force. The 

owner was absent and he had not placed any 
of the persons referred -to in section 27 of 

the Indian Penal Code, in possession and in 

the case of Ture v. Venkataramaniya Reddy 

(2), it does not appear that any criminal 
force was used to take: possession. The cases 

cited, therefore,do not apply and the peti- 

tion must, therefore, be rejected. 


Petition dismissed. 
(8) 26 A. 194; A. W. N. (1908) 280. f 
(9) 27 A, 298; A. W. N. (1904) 235; 1 Cr. L. J. 919, 
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MADRAS HIGH COURT. 
rest Civic Arrear No. 117 or 1907. 
December 20, 1910. 
Present:—Mr. Justice Krishnaswami Aiyar 
and Mr. Justice Ayling. 
PALLITHARA VAYAL KOTULVALLI 
NAMBUDRI ILLOTH KESAVAN | 
NAMBUDRI AND ANOTHER — APPELLANTS 

versus f 

ABLI KESAVA VADHYAR AND oTHERsS— 
RESPONDENTS. 

Malabar Law and Usage—Uraima right—Right 
of widow to ewercise uraima right—Claim by” a member 
of illom to uraimaship—Denial of right Adverse pos- 
session——Limitation. 

According to Malabar Law and Usage, a widow can- 
not exercise the uraima right of temples. 

First plainsiff sued for a declaration athat his 
illom? was entitled to the wraimaship of plaint 
temples. In a previous suit in 1875, the pređe- 
cessors of the 4thand 5th defendants denied the 
plaintiff's wraima right and set up the right in 
themselves to be sole wrallars of the temples. 
Plaintiff not having doneanything after the denial of 
his right in 1875 to establish it: 

Held, that the suit was barred by limitation. 


Appeal against the decree of the District- 


Court of North Malabar, in O. S. No. 10 of 
1905, dated 27th March 1907. . 

Mr. J. L.- Rozario, for the Appellants. 

Messrs. 
Strarama Menon, forthe Respondents. 

Judgment.—tThe plaintiffsin Origin- 
nal Suit No. 10 of 1905 claim to be members 
cf the Vaiyal Kotalvalli llom. The lst 
plaintiff claims to be adopted or affiliated 
to this zllom and the 2nd plaintiff is the 
widow of a male member of the illom. 
suit is brought by them for a declaration 
that they havethe uratma of certain temples 
along with certain of the defendants. The 
third issue -in the case raises the question, 
“whether the urama of the 2nd plaintiff's 
illom i3 extinguished on account of exclu- 
sive adverse possession by the 5th. defend- 
ant’s ¿llom of. the plaint devaswams”. As 
the plaintiffs Nos, 1 and 2 claim to be the 
solè members of the plaintiff’ sillom, we 


understand the issue to mean “whether the’ 


right of the Ist plaintiff | and of the 2nd 
plaintiff is extinguisked by the lapse of the 
statutory period.” As regards the 2nd 
plaintiff’s claim, there is a further issue 
raised, which is No. 2,and on that issue the 
District Judge has found that, being a widow, 
she .has no right to exercise urama right 
according to law. 
finding of the District Judge. has. not been 
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The, 


or valid custom. This, 
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attacked before us, Tt is suffisient, therefore, 
to dispose of her appeal upon the finding on 
the 2ad issue. 

As regards the Ist plaintiff, the case has 
been dealt with in paragraphs Nos. 12 and 13 
ofthe District Judge’s judgment. In the 
year 1875, there wasa sait by the predeces- 
sors of the present 4th and 5th defendants, 
who were the urallars of the plaint temples, 
to remove a Saumdayi. They then set. up 
the claim, that they were the sole urallars 
of the temples. The Saumdayt, who was 
the Ist defendant, pleaded that there were 
four other wrallars entitled to be joined as 
parties to the suit. An application was 
made by a widow of the plaintiff’s ¢llom, both 
on her own account and on behalf of the pre- 
sent lst plaintiff, to be joined as parties to 
the suit. The Munsif who decided that case 
dismissed the application as regards the 
claim pf the present Ist plaintiff to join and 
allowed the joinder of the lady. She was 
then placed on the record as the 8rd defendant. 
There i is no doubt that both in the plaint and 
in the subsequent proceedings, there was a 
distinct denial of the right of the present 1st 
plaintiff to joint management. It is stated 
before ‘us that the lst plaintiff attained 
majority in 1886. Bat in 1881, the 4th and 
5th_ defendants as wrallars of the temple gave 
a power-of-attorney to a brother of the 5th de- 
fendait, to manage the templesas Saum- 
dayi. He was answerable to them and 
he was liable to be removed. by them, This 
again was a, distinct assertion of the sole right 
to management on the part of the 4th and 5th 
defendants and an actual management of the 
property on their behalf by a Saumdayi ap- 
pointed by them. In 1884, the 4th defendant 
instituted a suit for the recovery of certain 
property from, a tenant ánd he made the Sth 
defəndant-;a party defendant to the suit 
together with the female representative of 
the plaintiff’ s {llom already mentioned. Her 
uraima was admitted, bub so far as the 
judgment in, ‘the cise shows, thera was no 
admission of the right of the present lst 
plaintiff. —, 

We come next to Exhibit XVII, which is 
in the year 1892. That is the indgiient in 
a suit by the 5th defendant against the 4th 
and a tenant of certain. properties belonging 
to the devasam. The 4th defendant, who was 
then impleaded .as the 2nd defen laah; set up 
the right of the present lst. plaintiff as 
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urallar of the plaint devaswams. Stopping 
here we, find that from the year 1875 down 
to the year 1892, when the 4th defendant for 
the first time changed front, there has been a 
consistent denial on the part of the 4th and 
5th defendants or their predecessors of the 
right of the 1st plaintiff to participate in the 
management of the plaint temples. This 
denial coupled with the actual exclusion -of 
the Ist plaintiff from all management is suffi- 
cient in law to put an end to his right. As- 
suming for the sake of argument that the 
acknowledgment by the 4th defendant in the 
year-1892 would, if coupled with enjoy- 
ment on the part of the plaintiff, or if eoapl- 
ed with a subsequent assertion on the part 
of the 4th defendant down to the date of 
the plaint, give the lst plaintiff any fresh 
title, we have no hesitationin saying that, 
having regard to what the 4th defendant 
himself has pleaded in 1899 and 1900 as 
per Exhibits XVIII and XIX, what the 4th 
defendant stated in 1892 wasa mere device 
on his partto checkmate the 5th defendant. 
The 4th defendant has not been consistent 
in his assertion of 1892. He has clearly 
averred in later years that the present lst 
plaintiff had no right to the property for he 
actually stated that the right of the plaint 
illom had lapsed to him. We may, there- 
fore, dismiss Exhibit XVII as of no Value 
atall in connection with the question of 
exclusion of the Ist plaintiff.’ We must hold 
that the 1st plaintiff’s right has been extin- 
guished by the statute of limitation. It was 
argued by Mr. Rozario that the denial of 
1875 would give no cause of action to the 
lst plaintiff to institute a suit. He said that 
the lst plaintiff could not institute a suit for 
a declaration that he was'a member of the 
plaint illom as he came into possession of 
all the ¢llom properties in 1886, He could 
not institute a suit, according to him, in res- 
pect of the plaint temples in consequence of 
the denial of 1875: We cannot ‘accept this 
argument. It was perfectly’ open ~ to the 
plaintiff to institute a suit, if he chose, that 
he was entitled tothe joint uraima of the 
plaint temples immediately‘after the denial 
of 1875 by virtue of his being a member of 
the plaint illom. The question as to whether 
he was a member of the plaint illom would, no 
doubt, have to be in issue, but that issue could 
only be for-the purpose of determining 
whether the Ist plaintiff bad any right ‘to 
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the wraimaship iu the plaint temple. We 
must, therefore, express our ‘concurrence 
with the District Judge in- his findiag that 
the Ist plaintiff has lost any right >that 
hemight have had in 1875 to the joint 
uraima with defendants Nos. 4 and 5. -We 
dismiss the‘appeal with costs. f 

| > Appeal dismissed. 





MADRAS HIGH COURT. > 
First CiviL Appeat No. 118 or 1907. 
December 20, 1910, ` 
Present:—Mr. Justice Krishnaswamy Aiyar, 
and Mr. Justice Ayling. 
ABBIKESAVA VANTHIAR, MANAGER AND 
Karnavan OF HIS TaRWAD—APPELLANT 
x VETSUS s 
VYAL KOTALVALLI NAMUDRI: 
ILLATH KESAVAN NAMBUDRI anp 
OTEERS— RESPONDENTS. 

Malabar Law and Usage—~Uraima right—Denial of 
claim—Adwerse possession—Limitation. 

Ina suit to establish plaintiff's wratma right to 
certain temples, it was found that the defendants, in 
a prior suit in 1875, claimed exclusive wraima right 
in themselyes and that plaintiff did nothing since 
then to establish his right: : 

"Held, that plaintiff's suit was Barred, as the ox- 
clusive claim by the defendants to the wraimaship in 
the previous suit was tantamount to a denial of 
plaintiff's title, though the denial was not expressly 
made. a : 

The possession of a joint wrallar is not that of a 
mere tenant-in-common but of a joint‘tenant. 

Appeal against the decree of the District 
Court of North Malabar, in O. S. No. 16 of 
1905, dated the 27th day of March 1907, 

Mr: 0. V. Ananthakrishnier for Mr. P.-R. 
Sundara Azyar, for the Appellant. | 
Messrs, a M. Krishna Kirup 
A. Sivarama Menon, for the Respondents. 

Judgment.—tThe plaintiff in Original 
Suit No. 16 of 1905, was the lst defendant’ in 
Original Suit No. 10 of 1905. The judgment 
that we have just delivered in the other case, 
[Pallithara Vayal v. Abli Kesawa (1)], covers 
the present case also. But some additional 
arguments were urged on behalf of the 
plaintiff in this case by Mr. Ananthakrishnier. 
He contended that so far as his client’ -was 
concerned, there was no denial in 1875 This 
statement of his we-cannot uccept. Exhibit 
XII shows that the plaintiffs in that case, 
namely, the predecessors of the present 4th 
and 5th-defendants, claimed to be thémselves 

» (1) 9 Ind. Cas. 156. - ' ge BE ols oe 


and 
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urallars and would not admit the claim of 
any other person tothe wraima. The present 
1st defendant was joined subsequently to 
the institution of the suit as the 2nd defend- 
ant in that case., An issue was expressly 
raised as to whether the then plaintiffs were 
alone -competent to institute that suit, and 
on that issue the District Munsif stated that 
it was unnecessary for him to express an 
opinion. On the question.as to whether the 
lst defendant, then the 2nd defendant, was 
entitled to the uraima,. he passed a decree 
dismissing the Saumdayi and decreeing a 
certain sum of money in favour of the then 
plaintiffs on behalf of the devaswam. The 
decree for possession on behalf of the 
devaswam cannot inure to the benefit of the 
then 2nd defendant, because the District 
Mounsif expressly stated he would not decide, 
in the teeth of the plaintiff’s denial, that the 
2nd defendint had the urazma tight. It is 
not contended by Mr. Ananthakrishnier that 
the plaintiff in this case has been in actual 
possession of the.suit temples. He claims to 
have been in. possession constructively be- 
cause the defendants were in possession and 
their possession inured. to his benefit. He 
placed his case on the same footing as that 
of a.tenant-in-common, who is rot actually 
in management of the common property and 
whose title is denied, : Even if the possession 
of the present plaintiff was only that of a 
tenant-in-commonu, we should be prepared to 
hold that there was sufficient evidence of 
exclusion. There is nothing in Jogendranath 
Rat v. Baldeo Das (2) and in Freeman on 
Co-tenancy in section 221, to which we were 
referred, which militates against the view 
that the present plaintiff has been excluded 
from participation in the uraima right of the 
plaint temples. Andif there was such ex- 
clusion, Mr. Ananthakrishna Aiyar does not 
contend he would not be barred. But we 
are inclined to place the present case on a 
different footing, because the possession of 


a joint urallar is not that of a mere tenant- 


in-common but that of a joint. tenant. The 
acts of the other trustees in management 
have been held to be illegal if any one trustee 
is not consulted-in the management of the 
trust properties except in cases where by 
custom : or by -practice or the course of 
management any one trustee who does not 

(2) 35 O. 961 at p. 966; 12 O. W.N. 127; 6C. L. J. 
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actually participate may be deemed to have 
accepted or concurred in the management of 
the others. The acts of the 5th and 6th 
defendants in this case from the year 1875 
to which Exhibit XIT relates are acts whieh 
are only consistent with the explanation of 
a consistent denial of plaintiff's rights and 
a consistent exclusion from participation in 
the management of the plaint temple. We 
are, therefore, quite prepared to hold that thé 
District Judge is right in his finding that the 
plaintiff's suit is barred by limitation. 
We dismiss the appeal with costs. 
Appeal dismissed, 


MADRAS HIGH COURT, 
Civit Appear No. 162 or 1907. 

f December 16, 1910. 
Present:—Mr. Justice Krishnaswami Aiyar 
rf and Mr. Justice Ayling. 

YERENI ANJAYYA AND OTHERS— 

APPELLANTS 
Š versus 
VAPPULAPATI BAPAYA AND otHers— 
RESPONDENTS, 

Limitation Act (IX of 1908), s. 14—Return of appli- 
cation for presentation to proper Lourt—Re-presentation 
to proper Court after long delay—Right of applicant to 
claim benefit of se 14, Limitation Act—Civil Procedure 
Code (Act XIV of 1882), s.50—Non averment of parti- 
culars required by section—Endorsement of Court as to 
dates of receipt and return sufficient compliance. 

An application to file an award, made to the Munsif's 
Court, was returned for presentation to the proper 
Court. The application was presented to the Dis. 
trict Court after 3 months from the said return: 

Held (1) that the application was not barred as the 
applicant was entitled to claim the benefit of section 
14 of the Indian Limitation Act, 1908; 

(2) that though the applicant did not state how his 
application was not barred as required by section 50, 
Civil Procedure Code, the endorsement of Court on 
the application as to dates of receipt ard return was 
sufficient compliance with the section. 

Appeal against the decree of the District 
Court of Kistna, in Original Suit No. 13 of 
1906. . 

Facts.—The facts are sufficiently clear 
from the following judgment of the lower 
Court :— 

This is a suit for the filing of an award, 
A preliminary objection is taken that the 
suit is barred by limitation. 

2, The facts of the case are as follows:— 
The award is dated 12th May 1905. Applica- 
tion to file it was made in the District 
Munsif’s Court on the 21st June 1905. It 
was returned on the 6th December 1905, and 
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presented again in this Court on the 15th 
March 1906. It is contended for defendants 
that the application should have béen made 
“on the day on which it was returned since 
the date of the award. The-plaintiff, on the 
other hand, contends that under section 14 of 
the Limitation Act, he is entitled to six months 
` exclusive of the time during which his appli- 
cation was retained in Court before being re- 
turned to him. \ 

3. The application was originally filed in 
the wrong Court. If it had been filed again 
in the proper Court immediately after its re- 
turn by the District Munsif, the plaintiff 
would, no doubt, have been entitled to the 
reduction allowed by section 14 of the Limi- 
tation Act. Instead of filing the award in 
the proper Court immediately,on its return 
by the District Munsif, the plaintiff waited 
for more than three months before doing so. 

4, Under these circumstances, I must hold 
on the 2nd issue that the suit is barred by 
limitation. 

5. The suit is dismissed with costs. 

Mr. P. Nagabushanam, for the Appellants, 

Mr. T. Prakasam, for the Respondents. 

Judzment.,—tThe District Judge is 
clearly wrong in holding that the application 
is barred by limitation, because it was re-pre- 
sented some three months after the date of 
its return by the District Munsif. The appli- 
cant is entitled to the deduction of the -time 

: spent in the District Munsif’s Court under 
section 14 of the Limitation Act. There is 
no suggestion in the case that the petitioner 
was lacking in due diligence in prosecuting 
his proceeding before the District Munsif. 

Mr. Prakasam, for the respondent, takes 
the objection that the plaint does not state 
in terms, as it should under section 50 of the 
Civil Procedure Code, that the petitioner was 
entitled to the deduction of the time under 
section 14 of the Limitation Act by reason of 
his prosecution of the previous proceeding 
with due diligence in another Court. If this 

-objection had been taken in the Coart of first 
instance, we have no doubt that the proper 
order would have been to require the plaintiff 
-to supply the omission. But the objection 
not having been taken there, we do not think 
that Mr. Prakasam should be allowed to take 
it here, ; 

` We may, moreover, observe that the appli- 
cation- that was ‘presented in the District 
Court was’ onthe identical paper that was 
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presented inf the District Munsif’s Court and 
it bore on the back of it the dates of presenta- 
tion and return in the District Munsif's 
Court. We think itis open to us to treat 


‘these particulars’ which are endorsed on‘the 


back of the plaint- as: a sufficient compliance 
with the requirements of section 50 of the 
Civil Procedure Code. 

We allow the appeal and*remand the case 
to the District Court to re-placa it upon the file 
and deal with it according to law. Costs 


‘hitherto incurred will be provided for- in 


the decree that ‘may ba passed by the District 
Court, 


` Appeui allowéd; 
case 7 Femaitded. 


y 





ALLAHABAD HIGH COURT. 
Second Civiu Arrest No. 715 or 1910: 
December 21, 1910. 


-Present:—Sir John Stanley, Kr., Chief Justice, 


“and Mr. Justice Banerji. ° 
SAHU SHIAM SUNDER LAL—Puratwriir— 
ÅPPELLANT . 


+ versus 
HAR NARAYAN AND OTHERS— DEFENDANTS — 


RESPONDENTS. 

Mortgage—Prior and subsequent mor pijana 
demption——Subsequent mortgagee made party in prior 
mortgage suit— Subsequent mortgagee not redeeming 
within ‘time fixed—Sutt by subsequent mortgagce—Res 
judicata. 

A prior. mortgagee sued for sale on his mort- 
gage making the subsequent mortgagee a party and 
obtained a decree but did not bring the pro- 
perty to sale, nor did the subsequent mortgagee 
redeem the prior mortgage within the time “fixed 
by the Court. Subsequently the latter sued to redeem 
the prior mortgage: 

Held, that the suit was not barred by res judicata, 
` Held, also, that solong as the property was not 
sold in ‘execution of the decree obtained by the prior 
mortgagee, the subsequens mortgagee’s right Lo re- 
deem did not extinguish. 

Second appeal from the decision of the Dis- 


trict Judge of Bareilly, dated the 6th of May, 


1910. 
Mr. J. N. Ohaudhrt, for the Appellant. 
Mr, Ryves, for the Respondents. 


Judgment.—tThe suit out of’ which 
this appeal: has arisen was brought by the 
plaintiff-appellant for sale upon a mortgage 
dated the 3rd of October 1901, executed by 
the defendant Har Narain. Two’ villages 
were comprised inthis mortgage. In June 
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1899, the same villages had been mortgaged 
by Har Narain to Jagan Nath and in Febra- 
ary 1900, he made another mortgage of the 
same property in favour of Ram Sanehi. Jagan 
Nath brought a suit upon his mortgage mak- 
_ ing Ram Sanehi and the plaintiff parties to 
it and obtained a decree and an order abso- 
lute for sale and caused one of the mort- 
‘gaged villages to be sold by auction. This 
village was purchased by the plaintiff. Ram 
Sanehi also brought a suit upon his mort- 
gage and obtained a decree for sale on the 
3lst May 1904. The plaintiff was a party 
to that suit. There is nothing to show that 
an order absolute for sale was obtained by 
Ram Sanehi and it is not the defendant’s 
case that a sale has taken place in execution 
of that decree. The plaintiff now ‘seeks 
to sell one of the mortgaged villages, namely, 
the one which-has not been purchased by him, 
and his plaint contains a prayer in the al- 
‘ternative to the effect that he should be 
allowed to redeem Ram Sanehi’s mortgage. 
The Court of first instance held that the 
mortgage, on the basis of which the claim 
was based, had been executed by Har Narain 
but: it dismissed the suit as barred by sec- 
tion 13 of Act XIV of 1882. The lowerappel- 
late Court has affirmed the decree of the Court 
` of first instance. 

The question which we have to consider 
is whether the appeal is barred-by the rule 
of res judicata. We think that the view taken 
by the Courts below is erroneous. The learn- 
ed Judge of the lower appellate Court thinks 
that in the suit of Ram Sanehi, the plain- 
tiff could have setup hisown mortgage and 
obtained the relief which he now seeks. In 
so holding, he is clearly in error. As Ram 
Sanehi held a mortgage of a prior date, the 
plaintiff who was a defendant to that suit, 
could not have successfully resisted his claim 

: by ` setting -up his own subsequent mort- 
gage. The Court of first instance, however, 
: seems to have thought that as “the plaintiff, 
who was a party to the decree passed in 
Ram Sanehi’s suit, did not pay the amount 
of that decree within the time fixed, his 
right to redeem Ram Sanehi’s mortgage 
has become extinct. This view is, in’ our 
opinion, also erroneous. So long as there 
- has been no sale in execution of Ram Sanehi’s 
<: mortgage, the defendants to the suit in which 
a decree in favour of Ram Sanehi was passed 
have still the right to prevent a sale of the 


INDIAN OASES. 


‘that mortgage. 


“159 


property mortgaged to him by paying off 
the amount of the decree. The plaintiff is, 
therefore, still ‘entitled to redeem Ram 
Sanehi's mortgage and he can claim in the 
present suit, as he has done, to redeem that 
mortgage and to sell the property mort- 
gaged to him for the realisation of the amount 
of his own mortgage after having discharg- 
ed the mortgage of Ram Sanehi. He could 
also be entitled to sell, for the realisation of 
the amount of his mortgage, the property 
mortgaged to him, subject to the prior mort- 
gage in favour of Ram Sanehi. Bat once a 
sale takes place in execution of Ram Sanehi's 
mortgage, the property cannot be sold again. 
As we have said above, it is not the case 
of either party that the property has 
already been sold in execution of Ram Sanehi’s 
decree and we may assume that no sale has 
yet taken place. Therefore, the ground 
upon which the Courts below have dismiss- 
ed the plaintift’s suit is untenable, and if 
the other points raised by the defence of 
the defendants be decided in the plaintiff's 
favour, he would be entitled to a decree for 
sale subject to the condition that he pays 
off Ram Sanehi’s mortgage, in which case he 
would be entitled to add the amount of that 
mortgage to the sum due on his own mortgage 
or he may obtain a deerge for sale subject to 
There are other questions in 
the case raised by the defence which have 
not been determined by either of the Courts 
below and it seems to us that all the ne- 
cessary issues were notframed by the first 
Court. As the preliminary ground upon 
which the claim has been dismissed‘ is, in 
our opinion, erroneous, we set aside the 
decrees of both the Courts below and remand 
the case to the Court of first instance 
under the provisions of Order XLI, Rule 23 of 
the Code of Civil Procedure with direction 
to re-admit it under its original number in the 
register and dispose of it according to law 
after re-setting theissues. Costs here and 
hitherto will abide the event. The costs 
in this Court will include fees on the higher 
scale. 


Oase remanded 
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MADRAS HIGH COURT. 
Seconp Civiu Appeat No. 1417 or 1907. 
‘ December 20, 1910. 

Present: —Mr. Justice Sankaran Nair and 
Mr. Justice Munro. 
VATTIKUTTY RAJANNA— APPELLANT 
versus 
SRI RAJAH MANTRI PRAGADA 
BHUJANGA ROW BAHADUR GARU-— 


RESPONDENT. 

Landlord and tenant—Suit in ejectment—Madras 
Estates Land Act (I of 1908), s. G—Occupancy rights 
—Liability of tenant to be ejected. i 

A tenant in possession of ryoti landis not liable 
to be ejected, if the suit in ejectment against him by 
the landlord was pending or the appeal against the 
decree therein was pending at the timo of the coming 
into force of the Madras Estutes Land Act of 1908, 
as the tenant in possession of ryoti land at that date 
acquired occupancy rights. h 

Gorakala Kanakaiya v. Janardha Padhai, 83 Ind. Cag. 
436; 1 M. W. N. 841; 9 M. L. T. 64 (F. B.), followed. 


Second appeal against the decree of the 
Subordinate Judge of Cocanada, in Appeal 
Suit No. 103 of 1905, presented against tho 
decree of the District Munsif of Cocanada, in 
Original Suit No. 488 of 1903. 

Facts.—The facts of the case are suffi- 
ciently clear from the following judgment of 
the lower appellale Court:— i 

This igasuit by the proprietor of the village 
of Vellato eject defendants from jerayati lands. 

2. It is said that defendants are tenants 
from year to. year and were bound to quit the 
lands on duë. notice. Due notice was given, 
yet defendants did not quit the lands. 
Hence the suit. 

3. The main point raised in defence is that 
defendants possess permanent right of occu- 
pancy in the land and are not liable to be 
ejected on mere notice. . 

4. The lands appertain tothe village of 
Vella as the lands in question in Original 
Suit No. 418 of 1903 and the evidence in the 
latter suit having been read as evidence in 
this case, the lower Court has found that 
neither defendants nor any other ryots in the 
village possess rights of occupancy in the 
lands. The lower Court has also found that 
the notice of ejectment given to defendants 
was sufficient and proper and yet the learned 
Munsif felt unable to decree ejectment 
though he upheld the same in Original Suit 
No. 418. The lower Court thinks that there 
is.a difference between the two suits and tried 
to explain that difference in sub-para. No, 2 
of para. No. 6 of his judgment. I must, how- 
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ever, confess that Iam unable to understand 
the difference which the Munsif has tried to 
find between the two suits. 

5. The learned Munsif argues that de- 
fendants in the case are not shown to have 
ever executed a muchilika like those that are 
mentioned as Exhibits Il and III’ series in 
the other suit and, therefore, thinks that the 
old clauses in the muchilikas, which those 
defendants have executed, are not such as 
could entitle plaintiff to eject deféndants on 
mere notice. It is, no doubt, true that in the 
other case the tenant was ejected under sec» 
tion 41 of the Rent Recovery Act'for arrears 
of rent and the landlord was able to do sv be: 
cause the tenant had noright of occupancy in 
theland by thesale of which the arrears could 
be realized. Butit cannot be argued from it 
that it is only for arrears of rent that such a 
tenant could be ejected. I ‘cannot -understand 
how the Munsif held that a tenant who pos- 
sessed no permanent right of occupaucy and’ 
who was only a ryot from year-to-year could? 
not be ejected after reasonable notice. > The’ 
Munsif observes that the condition that the 
tenant should obtain a ‘fresh patta at-the end” 
of the term, was not sufficient to imply that’ 
if the patta was not obtained, the zemindar’ 
might eject the tenant. I do not unterstand 
why he should not do so, provided he does so 
precisely at the beginning of a new fasli and 
did not by sufferance allow the r#ot,t0 culti- 
vate the land as usual without ejecting‘ him 
so as to make the ryot believe that he would 
be allowed to remain in possession of the 
land for another year. Moreover, in the 
present case apart from the stipulation in the 
notice, the zemzndar gave express notice of 
ejectment and that being so, it seems to mé 
to be impossible to understand how the 
Munsif thought that the tenant could not be 
ejected when admittedly the tenant had no 
right of occupancy in the land. i 

6. Again, the lands, from which plaintiff 
wants to give defendants a land formerly im 
possession of two other individuals under 
Exhibits VI and VII, of which the former 
provides that, without obtaining a fresh 
patiah from the proprietor, the defendant has 
not to enter into the land in the succeeding 
fasli, both were expressing a varam pattah 
for one year. i 

7. -It appears that afterwards all went to 
the possessions of one T. Venkataraju, who 
was ejected by the mother of the plaintiff for 
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arréars of rent and the land was afterwards 
leased to the defendants. 

8. It is thus clear that the previous holders 
did ‘not possess any:right of occupancy in the 


land and that béing so, whether it is proved - 


by proper evidence that the lands have been 
leased to the defendants with a permanent 
right of occupancy it must be held that the 
present tenancy is of the same nature as the 
previous tenancy.’ Any how it seems tc me 
to be impossible to reconcile the Munsif’s 
observations in para. No. 6 of the judgment 
with his finding on the lst issue given in para. 
No. 5 and while the Munsif finds that the 
‘defendants are tenants from year to year 
though thereby they are subject to the pro- 
visions of Act VIIL of 1855, they are also 
liable to be ejected on reasonable notice ‘at 
the mere pleasure of the landlord. 

9. Iam thus of opinion that the decision 
of the lower Court regarding ejectment can- 
not be supported and I, therefore, modify the 
same by directing that defendants should 
make over the suit lands to plaintiff besides 
-pay to plaintiff the amounts decreed by the 
lower Court and at the same rate, viz. on 
Rs. 102-9-11 per.annum until delivery with 
proportionate costs throughout. Defendants 
are further directed to bear their costs in the 
suit as well as in the appeal throughout. 

. The defendants preferred a secoud appeal 
to the High Court. 

On behalf of the appellants the following 
additional ground of appeal was allowed to 
be putin: 

“Because under section 6 of Act I of 1908, 
‘the appellants are entitled to occupancy 
rights.” 

Messrs. P. R. Sundara Hiyar and A. 
Krishnaswamy Aiyar, for the Appellants. 

Mr. P. Nagabhushnam, for the Respondent. 

Judgment.—Following the decision 
‘ofthe Full Bench'in Gorekala Kanakatya v. 
Janardha Padhai (1), we reverse the decree of 
thelower appellate Court and restore the decree 
of the District Munsif. We allow the plaintiff 
rent at the rate allowed by the District 
Munsif for five faslzs subsequent to the date 
of the District Munsif’s decree. The parties 
-will bear their own costs throughout. : 
Appeal allowed, 


.(1) "Ind. Cas.'736; 1 M.W. N. 841;9 M. L. T. 64, 
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CALCUTTA HIGH COURT. 

Secono Cryin Appeat No. 2221 or 1907. 

January 13, 1911. 
Present: —Mr. Justice Woodroffe and ` 
Mr. Justice Carnduff. 
NATHU KHAN—Purarntirg—APPELLANT 
TETSUS 
Musammat SEWAK KOERI AND ANOTHER— 
f DEFENDANTS— RESPONDENTS. 

Evidence Act (I of 1872), s. 92, Provisos(1), (2)— 
Oral evidence, admissibility of—Proof of real transac- 
tion --Contract Act (IX of 1872), s. 65—Obligation of 
person receiving adrantage under agreement known 
to be illegal. 

Where the plaintiff sold the property in suit to de- 
fendant No. 2 in the name of his wife, defendant No.1, 
by a conveyance, in consideration of services rendered 
or to be rendered by defendant No.2 in inducing 
his master b to sell certain property to the plaintiff: 

Held, that the defendant No. 2 was entitled to prove 


_ the real transaction by oral evidence, as the several 


transactions were connected together, and the portion 

of the contract was not embodied in the sale-deed, 

and also under section 92 provisos (1) and (2), and 

Ao 03 defendant No. 2 was not a party to tho sale- 
eed: 

Held, also, that section 65 of the Contract Act does 
not apply where the object of the agreement was 
illegal to the knowledge of both parties at the time 
it was made, and thatthe present case did not fall 
within that section, asit did not appear that the 
agreement was “discovered to be void”, or “became 
void” within that section. 

Appeal from the decree of the Sub-Judge 
of Ranchi, dated July 11,1907, affirming that 


of the Munsif of Hazaribagh dated December 


81, 1506. 


Facts.—Plaintiff brought this suit to 
recover Rs, 800, the consideration money, 
stated ina sale-deed by which he sold a 
4 anna share of a certain village to defendant 
No. 2in the name of his wifethe defendant 
No. 1, -In the alternative the plaintiff’s 
prayer was for cancellation of the kebala and 
khas possession with mesne profits. 


The defence was that the consideration for 
the kobala was remuneration which the 
plaintiff promised to give defendant No. 2 
for inducing his master Lakhpat Nath Singh 
to sell four of his villages to the plaintiff and 


‘his co-sharer. 


The Court of first instance held upon the 
evidence that the defence was established and 
that there was no contract for the defendant 
No. 2 paying cash money, and the suit was 
dismissed. 


The lower. appellate Court said: “The 
defendant No. 2 had apparently influençe 


. tiff to have Rs. 
` never bargained, or get back his: four anna 
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over his master Lakhpat. There was com- 
petition between several persons as to who 


“should have Lakhpat Nath’s four villages. 


Bhaktu offered so muchas Rs. 1,200 to defend- 
ant No. 2 for procuring the villages to him, 
whilst the plaintiff offered to sell the defend- 
ant No. 2 the property in suit if the latter 
procured the sale of the four villages to the 
plaintif. It was, no doubt, an improper thing 
on the part of the plaintiff and the defendant 
No. 2 bothin the way that the concert was 
madeand so the contract was not plainly 
written in the kobala in question or in a 
separate document. Really the transaction 
was that Lakhpat Nath -should execute the 
kobala in favour of the plaintiff, and the de- 
fendant No. 2, Lakhpat’s servant, should get 
a kobala of the four annas from the plaintiff 
for the services of the defendant No. 2. 
Lakhpat Nath isthe really injured party, 
and it would be inequitable fo allow the plain- 
$00 in cashfor which he 


share, and at the same time retain the four 
villages which he got from Lakhpat. The 
transactions are all complete now and it is 
quite clearthat, ifa person, while holding a 


fiduciary. position and acting in that capacity, , 


makes a profit without fully disclosing his 
interest to those persons towards whom he 


_ stands in such a position, he must account 


to them for that profit. It has even been 
laid down that if an agent receives money on 


' his principal's behalf under an illegal or void 


contract, the agent must account to the 


_ principal for the money so received (See 


Pollock's Indian Contract Act, page 479). 
Both the plaintiff andthe defendant No. 2 
were wrong, but by keeping the property in 
the hands of the defendant No. 2, his liability 
to account to his master remains. 


The defendant was entitled to prove the 
real transaction, as the several transactions 


_. were connected together and the portion of 
_ the contract was not embodied in the sale- 


deed, and also under section 92, provisos (1) 


“and. (2) of the Evidence Act, and the defend- 


E ant No. 2 was nota party to the sale-deed. 


The plaintif should not get a decree for 
the Rs. 800 ashe never bargained for it and 
should ‘not’ get” back his property for the 
above reasons, and also for the reason that it 
is no part of his’ case that the kobala was 


wod, 
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The appeal is dismissed with costs.” 

The plaintiff appealed. 

Babu Jogesh Chandra Roy (with bim Babu 
Lulit Mohan Mukherji): Both the Courts 
below erred in law in admitting oral evidence 
adduced by the defendants toshow that the 
facts statedin the kobala that it was executed 
for consideration of cash was not correct, but 


| thatithad been executed for remuneration 


of defendant No. 2in inducing his master 
Lakhpat to execute a kobala for his properties 
in favour of-the plaintiff, and that the lower 
appellate Court erred in law in holding that 
oral evidénce was admissible under provisos 
(1) and (2) of section 92 of the Evidence 
Act. ` 

The coniract being void, I am entitled to 
have restored to me the advantage which the 
other side has got. Settion 65 of the Contract 
Act includes agreements veid ab initro: Gulab 
chand v. Fulbai (1). The law having been 
codified in section 65, there is no distinction 
here by reagon of the fault of the parties. The 
plaintiff and the defendant No. 2 were not 
equally to blame. The defendant No. 2 
cheated his master. It was his “business to 
protect his masrer’s interest. 

Babu Kletra Mohan Sen, for the Re- 
spondent was not called upon. 


J udgment. 


Woodroffe, J—As regards the two points 
which have heen raised in this appeal; Iam 
ofopinion that the lower appellate .Court 
rightly admitted the oral evidence as to which 
objection has been taken. 


As regards the second point, the case does 
not appear to me to fall within section 63 of 
the Indian Contract Act, for, having regard lo 


` the facts, it does not appear to be one in which 


it canbe said that theagreement has been 

“discovered to be void”, nor is itone where 
the contract has “become void’. What has 
been found is this, that the plaintiff sold the 
property in suitto the defendant No. 2 bya 
conveyance, in consideration of .services ren- 
dered or to be rendered by the defendant in 
inducing one Lakhpat Nath Singh, his 
employer, to sell certain villages to the. plain- 
tiff, in other words, that the defendant com. 
mitted frand upon his employer. This fact 
was known to the parties atthe time when 
the agreement was made. 


(1) 11 Bom. L. R. 649 at p. 652; 


"83 B. 411; 8 Ind, 
Cas. 748, emid 
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“In my opinion, the section does not apply 
where the object of the agreement was illegal 
to the knowledge of both parties at the time it 
was made. Itis further to be observed that 
~in thepresent case the legal purpose has been 


carried out; and relief is not ordinarily -grant-: 


-ed by the Court where both parties are, as 
here, in pari delicto. 
In the circumstances, the appeal should, in 
wy opinion, be dismissed and with costs. 
Carnduff, - J.—I am of the same. opinion. - 
Appeal dismissed.. 


’ 


MADRAS HIGH COURT. 

Seconp.Civit AppzaL No. 1168 or 1909. 

December 22, 1910. 
Present:—Mr. Justice Wallis and 
Mr. Justice Munro. 
RAMALINGA UDAYAN— APPELLANT 

. l TETSUS 

ARUKKANI AND 0THERS— RESPONDENTE. 

Transfer of Property Att (IV of 1882), s. 68—Mort- 
gage—Hypothecation bond executed before Transfer of 
Property Act—No express piovision for sale—Simple 
„mortgage. g 
`À hypothecation bond, executed before the pass- 
ing of the Transfer of Property Act and not expressly 
containing a power of sale, is a simple mortgage 
within the meaning of section 58 of the Transfer 

:of Property Act. 

Second appeal against the decree of the 
District Court of Trichinopoly, in A. S. No. 
170 of 1906, presented against the decree of 
the District ‘Munsif of Ariyalur, in O. S, No. 
1477 of 1905. 

Facts.—Snuit on a hypothecation bond 
executed by lst defendant's deceased husband 
to plaintiff. 

The defendants put plaintiff to the proof of 
the bond. 

The first Court decreed the claim. ’ 

On appealthe District Judge dismissed the 
suit holding that plaintiff was not a mortgagee 
and that ihe suit was barred. 
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The following is the judgment of the lower 
appellate Court :— 

This appeal which was allowed originally 
on the ground that the suit was barred by 
limitation was restored to file on the plaintiff's 
application under the impression that sec- 
tion 31, clause 2 of Act IX of 1908, applied 
to the case. Itis now argued by the appel- 
lants’ Vakil that the plaintiff is not a mort- 
gageeas contemplated in the section above 
quoted, since the bond sued on is a hypothe- 
cation bond which contains no power of sale 
and was executed before the Transfer of Pro- 
perty Act came into operation. I was at first 
disposed’ to think this conteution unsustain- 
able, but after carefully considering Mr. 
Justice Muthusami Aiyar’s judgment in the 
case of Rangasami v. Muthukumarappa (1), 
I think the suit must be held to be gov- 
erned by article 132 and not by article 147 of 
the Limitation Act, In this view the appeal 
will be allowed and the suit will be dismissed 
with costs throughout. 

Messrs. T. Subramanya Aiyar and T. M. 
Krishnaswami Aiyar, forthe Appellant. 

Mr. P. Narayanamoorthy, for Ist Respond- 
ent. 

Judgment.—We entertain no doubt 
that the document is a simple mortgage 


. as defined in section 58 of the Transfer of 


Property Act, IV of 1882. We must, 
therefore, set aside the decree of the District 
Judge and remand the appeal for dispcsal' 
according to law. 

Costs will abide the result. 


i Appeal allowed, : 
(1) 10 M. 509. 


MADRAS HIGH COURT. 

First Crvit Arrear No. 218 or 1907. 
December 19, 1910. 
Preseiit:—Mr. Justice Krishnaswamy Aiyat 

and Mr. Justice Ayling: : 
KANDALAM VENKUBAYAMMA AND 
ANOTHER~— APPELLANTS 
versus 
KANDALAM NARASIMHA ROW AND 


ANOTHER— RESPONDENTS, 
Hindu Law—Adoplion by widow—Suit by revere 
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_sioners—Knowledge of adoption—Limitation Act (XF 
of 1877), Sh. II, art. 118—-Burden of proof—Burden how 
discharged. | 

Ina suit by reversioners against a Hindu widow, 
the question was whether the plaintiffs had knowledge 
of an adoption by the widow more than 6 years before 
guit: 

Held, without expressing a definite opinion as to 
on whom lay the onus of proof as to the knowledge 
of adoption, that if the onus was on plaintiffs it was 
sufficient for them to swear as to when they became 
aware ofthe adoption, unless the defendant by 
positive evidence brought home to them the know- 
Jedge of the factum of adoption more than six years 

“before suit. 

Lachman Lal Chowdhri v. Kanhaya Lal Mowar, £2 
C. 609; 22 I. A. 51; Punnayil Kutti v. Raman Nair, 
81 M. 230; 18 M. L. J. 19; 4 M. L. T. 80; Rahimbhoy 
Habibboy v. Charles Agnew Turner, 17 B. 341; 20 I. A. 
l; Manik Chand Golecha v. Jagat Settani Pran 

Kumari, 17 O. 518, referred to, 

Appeal against the decree of the Court of 
the Subordinate Judge of Kistna at Bllore, in 
«O. S. No. 22 of 1906, dated the 28th day of 
August 1907. 

Mr, P. Narayanamurthi, for the Appellant. 

Mr. V. Ramesam, for the Respondents. 


Judgment.—The first question in the 
case is whether the plaintiffs are the rever- 
sioners of the first defendant. The - plaintiffs 
claim tobe six degrees from the common 
‘ancestor of themselves and Ist defendant’s 
husband. The Subordinate Judge finds that 
‘the relationship set up by the plaintiffs is 
‚true. No serious attempt has been made be- 
fore us to show that this finding is incorrect. 
We have no doubt that Exhibits A and B are 
genuine, Exhibits A and B are engrossed 
on stamp papers parchased just before the 
dates of their execution. They show that 
Chetti Vencatacharlu, the grandfather of 
the plaintiffs, was the grandson of another 
Chetti Vencatacharlu, and Rajacharlu, the 
grandfather of the Ist defendant’s husband. 
was the grandson of one Anantacharlu, and 
also that Chetti Vencatacharlu No.1 was a 
brother of Ananthacharlu. Exhibits Nos. I, ILI 
and IV, which are inam statements, show the 
pedigrees of the plaintiffs’ branch and of the 
ist defendants’ branch. The plaintiff's pedi- 
gree is stated up to the common ancestor, 
Narasimbachar, and the pedigree of the Ist 
defendant’s husband’s father is carried up to 
Ananthacharlu. These documents taken to- 
gether are sufficient to establish the relation- 
ship set up by the plaintiffs. There is also 
oral evidence in support of theplaintiffs’ case. 
That evidence confirms all that the documents 

stablish We have no hesitation, therefore, 


in expressing our concurrence with the Sub- 
ordinate Judge on the question of the plain- 
tiffs being the next reversioners of the Ist de- 
fendant. 

The next question is whether the plaintiffs 
were aware of the 2nd defendant’s adoption 
more than six years before suit.. Mr. Rame- 
sam had invited our attention to several 
cases to show that the burden lies upon the 
defendants to prove that the plaintiffs did be- 
come aware of the adoption more than six 
years before the suit. He has called our at- 
tention to Lachman Lal Chowdhri v. Kanhaya 
Lal Mowar (1), which is a Privy Council case. 
Their Lordships observe at page 614 of the 
judgment in that case that it has not been 
proved that the reversioner was aware of the 
adoption before six years before the institu- 
tion of the suit. They do not, however, raise 
any question as to on whom the onuslay and 
express their opinion upon it. That deci- 
sion is of value only to show that their Lord- 
ships seem to speak as if the burden lay upon 
the person alleging knowledge on the part of 
the reversioner within six years before suit 
to show it. The next case, to which we were 
referred to, was Moidiyan's son Punnaytl Rutti 
v. Raman Nair (2). It was a decision upon 
a different article, No. 95 of the Limitation 
Act. The starting point for the period of 
limitation under that article is when the fraud 
becomes known. Itis there distinctly held 
by this Court that it is upon the person al- 
leging knowledge of fraud on the part of the 
plzintiff to show when he became aware of 
the fraud. In Rahimbhoy Habibboy v. Charles 
Agnew Turner (3), there is an expression of 
opinion by the Privy Council with reference 
to section 18 of the Limitation Act. Their 
Lordships say ‘it is on the defendants to show 
when plaintiff became aware of the fraud.” 
On the other side, Mr. Narayanamurthi drew 
our attention to Manik Chand Golecha v. 
Jagat Settant Pran Kumari (4). There was 
no decision in that case on the question 
before us as to on whom the onus lay. Butit 
is pretty clear that the learned Judges who 
decided that case seem to act upon the view 
that the onus lay on the person who said that 
he knew of a particular fact at a particular 
time. Section 106 of the Indian Evidence 

(1) 22 C. 609; 22 I. A. 51. 

(2) 31 M. 230; 18 M. L. J. 19; 4 M, L. T. 80. 

(8) 17 B. 341; 201. A, 1. i 

(4) 17 O. 518. : 
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Act was algo relied on by Mr. Narayanamurthi 
as showing that the burden lay upon the per- 
son within whose knowledge the particular 
fact specially- lay. Itis unnecessary for us to 


express any -opinion on the qaestion of onus.. 


Assuming that the onus lay on the plaintiffs, 
we think itis sufficient for him to swear as 
to when he became aware of. the adoption, un- 
less the defendant by. positive evidence brings 
home to .the plaintiff. knowledge of the 
factum of adoption before six years before 
suit.» On the facts-of this case, we are satis- 
fied that ifthe burden lay upon the plaintiffs 
they have sufficiently discharged it by giving 


evidence to the effect that they became aware 
Against the’ 


of. the adoption only in 1906. 
oath.of the 1st plaintiff,all.that the defend- 
ants rely on is a number of circumstances 
from which an inference should, according 
to the defence, be drawn that the plaintiffs 
must have known long before that the adop- 
tion had been set up. Plaintiff himself is 


not cross-examined with reference to the evi«: 


` dence he givesas to when he became aware 
of the adoption. The defendants, no doubt, 
have examined two witnesses, ‘i.e, the 2nd 
defendant himself has been examined as 3rd 
defence witness, and a maternal uncle of 
Rajacharlu has been examined as the 4th wit- 
ness for the defence. We may say at once 
that we do not attach the slightest weight to 
this testimony. The evidence of the 2nd de- 
fendant that when he was 12 years of age or 
lesshe wentto Rajahmundry in connection with 
alitigation of 1893, and that he then saw the 
Ist plaintiff conducting the proceedings on bc- 
half of his sister-in-law, is utterly unworthy 
of credit. Then as regards the story told by 
the 2nd defendant and by the defence 4th 
‘witness that on-a particular occasion the Ist 
plaintiff happened to go to Vijjeswaram and 
there on the pial of the house of the 4th wit- 
ness he asked a question as to who the 2nd 
defendant was and that both the 2nd defend- 
ant andthe defence 4th witness informed 
him that the 2nd defendant was the adopted 
son of Rajacharlu, it is equally unworthy of 
credit. 

~ Passing now to the cireumstances which 
are relied on as showing that the plaintiffs 
must have had knowledge of the adoption, 
they areas followsin order of date. There 
are certain papers of the year 18£8. They 
consist of an.extract from a petition register, 
certain indorsements by the Revenue authori- 


. ‘the future. 


ties and what purports to bea private copy 
of the petition presented by the Ist defendant 
to the Collector. According to the defence, 
they are put in to show thatin 1988 there 
was an intention to make an adoption- which- 
was expressed to the Revenue authorities. 
We may have to say a word or two in connec- 
tion with these documents as bearing on the 
other question as to the factum of adoption. 
But we may note at the present stage that 
while Exhibits A Xliland XXIV show thatthe 
petition that was presented was a communi- 
cation of an adoption that had actually taken 
place, the copy of the petition which is Ex- 
hibit XXVI only supports the view that in- 
formation was given that the lst defendant 
entertained an idea of making an adoption in 
We cannot suppose that. Dx- 
hibits XXIII and XXIV have incorrectly 
recorded the contents of the petition. They 
are distinct thatthe request was to record 
an adoption that had already been made. In 
the year 1894 we have two documents, Ex- 
hibits Dand XIV. They are of the same 
date. Exhibit XIV is a deed of adoption 
which recites an adoption having taken place 
about 14 months before that date. Exhibit D 
purports to be a deed of sale of some acres of 
the property of Rajacharlu in favour of the 
lst defendant’s sister, As regards Ex- 
hibit XLV, it is worthy of remark that it is 
suspicious as it comes into existence such a long 
interval after the date of the actual adoption. 
Tt is equally singular that the adoption 
is now stated to ba inthe year 1693, and 
not in the year 1888 as one might infer 
from Exhibits XXIII and XXIV. Exhibits D 
and XIV have, however, this advantage that 
they are registered. As regards Exhibit D 
it is necessary to point out that the supposed 
sale does not appear to have been given 
effect to, for according to Exhibit XI, 
the self-same property thatis dealt with in 
Exhibit D is treated ns the property of the 
minor.adopted son of Rajacharlu, t.e., the 2nd 
defendant, and a request is made that the 
property may be transferred to his name. 
Now this is very distinct evidence’ to show 
that Exhibit D was never acted on. In the 
year 1895 we have a hypothecation. That 
again recites thatthe 2nd defendant was tha 
adopted son of the Ist. Bat no possession 
is given to the hypothecatee under this doca- 
ment, and there is no.evidence that the con- 
ditions mentioned in that document, on the 
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happening of which possession of the pro- 
perty dealt with by the document is pro- 
mised, ever happened or that possession was 
ever taken under it. We have been referred 
to a series of kadapas evidenced by Ex- 
hibits XV series and XVI series. There is 
no kadapa between the yearg 1893 and 1897, 
and the first registered kadapa is only in 
the year 1902, which is within six years be- 
fore suit, There is no reason to suppose that 
any of these documents should necessarily 
have come to the knowledge of the plain- 
tiff. As regards Exhibit D, itis a transac- 
tion between two sisters. Hven if it ever 
really took effect, there was no reason for 
the ontside world to talk about it, As regards 
Exhibit V, we have already remarked that it 
was only a hypothecation and no possession 
passed to a stranger which would invite atten- 
tion and thereby put the person whose atten- 
tion is so invited upon inquiry as to the 
source of the title of the possessor, 
gards these kadapas, the first registered 
kadapa being only of 1902, it is unnecessary to 
make any remark that they are wanting in 
elements of publicity which may compel at- 
tention on the part of strangers. 

The strongest reliance has, however, been 
placed by Mr. Narayanamoorthi on certain 
proceedings in connection with a suit of 1896. 
The 2nd defendant in thiscase was aparty de- 
fendant in that suit and the Ist plaintiff's 
wife’s sister was the 16th defendant in that 
suit, It'is said on behalf of the defence that 
as the 16th defendant and the 2nd defendant 
in that case were parties to one and the same 
suit and the Zlst defendant, who is the pre- 
sent 2nd defendant, was referred to therein as 
the adopted son of the 1st defendant, the 1st 
plaintiff, who, it is alleged, conducted the case 
on behalf of the 16th defendant, must have 
become aware of the reference to the 21st de- 
fendant as the adopted son of the present 1st 
defendant. ‘There is no reliable evidence that 
the 1st plaintiff ever conducted the suit on 
behalf of his wife’s sister. There is evidence 
given by the plaintifi’s first witness (1st 
plaintiff himself) and the plaintiffs 10th 
witness that the lst plaintiff's wife’s sister 
had a son-in-law who would look after her 
affairs. There was no reason under these cir- 
cumstances why the Ist plaintiff should have 
been interesting himself in a suié relating to 
the partition of the shares of a shroiriem vil- 
lage in which it is notin evidence that hig 


As re- 


sister-in-law sbso1 to lose. Mr. Ramogsam 
has argued that the 21st defendant in that 
suit, z.e. the present 2nd defendant, was not a 
party to the sait of. 1896 fromthe baginning. 
But we have no means of expressing any 
decided opinion on the subject. There is, no 
doubt, the vague evidence of some of the plain- 
tiffs’ witnesses that he was not a party from 
the beginning. But we do not think very much 
importance need be attached to the circum- 
stance as to whether he was a party from the 
beginning or was only brought in ata later 
stage. The principal point with reference to 
which our attention has been drawn to the 
proceedings of 1896 is that the plaintiffs 
must have had notice of the description of 
the 21st defendant as the adopted son of 
the lst defendant. Mr. Ramesam has called 
to our notice in this connection the fact that 
the compromise petition Exhibit X is signed 
only by the Vakil and not. by the parties, viz , 
the 16th and % lst defendants. . This is of 
some value to show that the contents of Hx- 
hibit X or the recitals in Exhibit X and the 
descriptions of the parties to that compromise 
could not have bsen brought home to the 
attention of every one of the parties to the 
compromise. On the whole, therefore, we see 
nothing in Exhibits X and VI to induce us to 
hold that the plaintifi must be supposed to 
have become acquainted with the fact of the 
adoption of the 2nd defendant. 

Passing now to the oral evidence that has 
been adduced in connection with the question 
of knowledge, we have. already said that the 
lst plaintiff swears that he became aware of 
the factum of adoption only in 1906. There 
are certain witnesses on the side of the plain- 
tiffs who seem to have been parties to 
the suit of .1896. Bat nothing has been 
elicited in their evidence to make us hold 
that the plaintiffs had any means of knowing 
at the time of that suit that.the 2nd defend- 
ant was alleged to have been adopted.. We 
have already referred to the evidence of 
defence witnesses Nos. 3 and 4. There is the 
evidence of the defence 8th witness which 


has no bearing on the question of the plain- | 


tiff’s knowledge, though we may have to say 
a word about it in connection with the 
actual adoption. Upon a full review of all 
the evidence that has been adduced before us, 
we are not prepared to differ from the con- 
clusion of the Subordinate Judge. 

The next question is about the factum of 
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adoption itself. The adoption is first of all 
according to Exhibits XXII and XXIV in 
1888. According te Exhibit XIV, which is 
the deed of adoption, it is 14 months before 
that date, There is oral evidence of a num- 


ber of witnesses to show that the adoption - 


actually took place inthe year 1893. If the 
“case were uncomplicated by the allegation 
of the adoption of the 2nd defendant in 1883, 
we should probably not have felt disposed 
-to. discredit the evidence of the witnesses 
whom the defendants have examined. But 
taking that evidence in conjunction with the 
fact that there was a distinct averment in 
1888, as shown by Exhibits XXIII and 
XXIV. and also with the circumstance of a 
belated deed of adoption executed 14 months 
after the supposed date of adoption, we are 
not satisfied that the evidence of the defend- 
ant’s witnesses is of such a character as to 
induce us to hold thatthe adoption actually 
took place in 1893, as alleged. The allega- 
tion of the adoption, according to the defend- 
ant's own case, as having taken place in 1838, 
must be deemed to be false. A deed of 
adoption of the time when the adoption takes 
place is not an unusual phenomenon. But a 
deed of adoption as in this case brought into 
existence 14 months after the date of adop- 
tion looks very suspicious. The suspicion 
arises from the fact that the upanayanam of 
the boy had been performed in 1893, a fact 
which, though not recorded in writing, must 
have heen well-known to the people of 
Karupalli. The lst defendant was only 
willing or her advisers would only be willing - 
that she should adopt her brother, the 2nd 
defendant. And if the wpanayanam had been 
performed in 1893, it was impossible under the 
law for the lst defendant to adopt him. And 
if the persons who were concerned in bring- 
ing about an adoption would have no interest 
in making the adoption of an absolute 
stranger, ib would become necessary for them, 
when they finally. made up their minds to 
set up an adoption, to put it before the date 
of the wpinayanam That is, if they thought 
of the adoption finally in 1894, they were 
bound to fix the date 14 months before the 
actual dute on which. the deed of adoption 
.came into existence. Wethink this view of 
the fact explains why Exhibit XIV was 
not executed on the date of the allegad adop- 
tion. But when it came into existence ib 
was pretended that the adoption had taken 
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place, some 16 months before. We must, 
therefore, express our opinion that the adop- 
tion has not been satisfactorily proved to 
have taken place in 1893, as alleged by these 
witnesses. 

The question of the genuineness of the 
‘Will has not been argued before us in the 


‘view that we have expressed on the other 


questions with which we have dealt. We dis- 
miss the appeal with costs. 
Appeal dismissed, 





CALCUTTA HIGH COURT. 
Ornar Reviston No. 1233 or 1919. 
December 9, 1910. 
Present:— Mr. Justice Holmwood and 
Mr. Justice Sharf-ud- Din. 

SADHU BISWAS AND anoTHER—2ND PARTY 
—PE&TITIONERS 
VETSUS 
MAHAMAD ALI BISWAS—Ist PARTY—- 


Opposites Party. 

Criminal Procedure Code (Act V of 1898), s. 145, els. 
(5) and (6)—Termination of proceeding —Petition of 
compromise—Subsequent proceeding, if legal. 

The parties toa proceeding under section 145 of 
the Criminal Procedure Code compromised and filed 
a petition of compromise, and according to its terms 
the Magistrate ordered that the lands would be in the 
possession of both sides as stated in the petition: 

Held, that the order fell under clause 5 of section 
145 and not one under clause 6 and that, therefore, a 
subsequent proceeding instituted under section 145 
between the parties in respect of the sane lands, is 
not one made without jurisdiction, 


Rale against the order of the Honorary 
Magistrate of Kushtea, dated July 23, 1910, 
directing the opposite party b) bə in posses- 
sion of the disputed land under section 145, 
Criminal Procedure Code, and forbidding all 
disturbance of such possession until their evic- 
tion in due course of law. i 

Babu Jyoti Prasad Sarvadhikari, for the 
Petitioner. 

Moulvi Wahed Hossain, for the Opposite 
Party. ME A 

Judgment.—This is a Rule calling 
upon the District Magistrate andon the op- 
posite party to show cause why the order 
under section 145, dated the 23rd July 1910, 
should not be set aside as made without jaris- 
diction inasmuca asthe previous order dated 
the 3lst May 1909 was still in forca and no 
proceedings had been taken in the Civil Court 
since, . 
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Now, the previous order of the 3ist May 
1909 is as follows:— The parties compro- 
mised and filed a petition of compromise. Ac- 
cording to its terms the lands will be in the 
possession of both sides as stated in the peti- 
tion.” Now, this order, as we read it, cannot 
be an order under clause .6 of section 145, 
Criminal Procedare Code. That section is 
mandatory and it says:— If the Magistrate 
decides that one of the parties was in such 
possession of the said subject, he shall issue 
an order declaring such party to be entitled 
to possession thereof until evicted therefrom 
in due course of law, and forbidding all dis- 
turbance of such possession until such evic- 
tion.” This order appears to us to be merely 
a recital of what the parties told him and, 
therefore, falls under clause 5. Both the par- 
ties interested came to Court and showed that 
no such dispute'as aforesaid existed inasmuch 
as they had compromised. The very fact that 
they had compromised, precluded the Magis- 
trate from passing an order under clause 6, 
He was bound to stay all further proceed- 
ings and he should have recorded an order 
of cancellation. The fact that the parties 
have compromised and that there was no 
longer any dispute likely to lead to a breach 
of peace ousted the jurisdiction of the 
Magistrate. We are, therefore, of opinion 
that no order under clause 6 of section 145 
was in existence atthe time of these pro- 
ceedings. 

It is clear, however, from the facts that 
the parties. began to fight directly, the gen- 
tleman who went out to give ihem possession, 
had gone away and that they have continued 
to threaten to fight ever since, that these 
proceedings were eminently necessary. They 
were also, in our opinion, made with fall 
jurisdiction. 

“The Rule is, therefore, discharged. 

Rule discharged. 


MADRAS HIGH COURT. 
First Crvin Arrear No. 178 or 1907. 
December 20, 1910. 

Present: :—Mr. Justice Krishnaswamy Aiyar 
and Mr. Justice Ayling. 
GHULAM AHMED AND ANOTBER— 
APPELLANTS 

versus 


SHAH MAHOMED USUF—Responpent. 
~ Religious Endowments Act (XX of 1868), ss. 14, 18— 
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Suit for removal ofa trustee—Civil Procedure Code’ 
(Act XIV of 1882), s. 589—Suit for appointment of a 
trustee—Leave of Court—Plaintiffs not trustees cannot 
claim possession. 

A suit for the removal ofa trustee of a mosque 
under the authority of section14 of the Religions 
Endowments Act may be instituted with the leave of 
the Court obtained under section 18 of the Act. 
But a suit for the appointment of a new trustee by 
the Oourt does not lie without obtaining the requisite 
leave under section 549 of the Civil Procedure Code 
of 1882. 

Where the plaintiffs in a suit for the removal ofa 
trustee are not trustees themselves and, therefore, are 
not entitled to possession of the trust property, they 
are entitled to sue for removal of the trustee without 
asking for possession themselves, 


Appeal. against the decree of the District 
Court of Nellore, dated 24th July 1907. in. 
Original Suit No. 21 of 1906. 

- JSudgment.:—This isa suit by two- 
worshippers who have obtained leave under 
section 18 of the Religious Endowments Act 
to remove the trustee of a mosque and to have 
another appointed by the Court in his stead. 
The defendant objected to the suit on the 
ground that: no leave had been obtained under 
section 589 of the Civil Procedure Code: to 
enable the plaintiff to ask for the appointment 
of a trustee in place of the trustee asked 
to be dismissed. There is, no doubt, force 
in the objection so far as the prayer for 
the appointment of a new trustee is concern-.-. 
ed. Buta suit for the removal of a trustee 
of a mosque may be instituted with the 
leave of the Court under the authority of 
section 14. of the Religious Endowments 
Act itself. Such leave having been obtain- 
ed by the plaintiffs under section 18, it was 
perfectly competent to them to maintain 
the suit so far as the prayer for the removal 
of the defendant was concerned. We must 
set aside the decree of the District Judge 
and remand the case to the Court below. 
for disposal according to law, so far as the 
prayer for theremoval of the defendant is. 
eoncerned. We may add, to save the judge 
from misapprehension, that. the plaintiffs 
are entitled to sue for removal under the 
Act without asking for possession themselves. 
The plaintiffg are not trustees and they 
are not entitled to possession, tor. are they 
to appoint the trustee themselves and ask 
that possession may be given to such a 
trustee. The only course open to them 
would be to geb a fresh trustee appointed 
by the Court; and as that cannot be done 
in the present suit, no leave under Civil 
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Procedure Code section:589 having been obtain- 
_ed, the plaint is in proper form in not asking 
for possession of the properties of the mosque 
being given to the plaintiffs. Costs hitherto 
incurred will be provided for in the revised 
decree. l 
i Cause remanded. 





i ‘MADRAS HIGH COURT. 

Szconp Civit Arrears Nos. 1126 ano 1127 
` oF 1908. 

~ December 21,.1910. 

Pr esent:—Mr. Justice Krishnaswamy Aiyar 
and Mr. Justice Ayling. 
SREEMANT RAJA YERLAGADDA 
MALLIKARJUNA PRASADA NAIDU 

i BAHADUR, ZAMINDAR GARU — 
` APPELLANT 
VETSUS 
RAYAPATI VENKATA VASUDEVA 
- ROW or CHINA MUTTEVI— 
RESPONDENT, ~ 

` Tandlord and tenant—Madras Rent Recovery Act 
(PIII of 1865), s. 11—Reverter to varam rate— Collec- 
tors sanction, whether necessary—Implied contract — 
Whether a question of fact or of law. 

“The rule as to Collector’s sanction for enhancement 
of rent does notapply when tho landlord merely 
claims to revert to varam when there is no contract. 

The question of implied contract under section 11: 
ofthe Madras Rent Recovery Act is a question of 
fact and itis not open to the High Court in second 
appeal to interfere with the findings of the lower 
Appellate Court on the point. 

-If, however, from admitted facts the only inference 
open to the Coutts i is aparticular thingand the lower 
Court fails to draw that inference, the matter may 
be said to be one of law, into which it may be com- 
petent to the High Oourt to enter in second appeal. 

Siriparapu Ramanna v. Mallikarjuna Prasad Naidu, 
17 M. 43 at p. 47; Mallikarjuna Prasad Nayadu v. 
Lakshminarayana, 17 M. 50; Brahmanna v, Appa 
Row, 2 M. L. J. 292; referred to. 

Nagu Chety v. Bhuskara, 9 Ind. Cas. 41; 2 M. W.N. 
6, explained. ‘ 

‘Second appeal against the decree of the 
District Court of Kistna in A, S. Nos. 287 
and. 288 of 1906, presented against the 
decision of the Court of the Head Quarters 
Deputy Collector, Bandar, in Summary Suits 
Nos. 250 and 251 of 1905. 

Judgment.—tThe landlord claims to. 
charge a certain rate for dry lands on which 
wet crops are raised with Government water 
under a contract entered into in Faslz 1279 
when the change was made from the ‘Asara, 
to the visabadt system. The District Judge 
js wrong in supposing that the plaintiff's 
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case was that the question of the rate for 
such cultivation was reserved for future 
settlement. The mistake probably arose 
from the fact that this case was keard along 
with other cases where there was such a 
contention. But it is, however, now conceded 
that there is no evidence of the contract set 
up. The landlord then contends that he is 
entitled to varam under the 8rd clause of 
section 11 of the- Rent Recovery Act. Itis 
argued on his behalf that the rule as to the 
Collector’s sanction for enhancement does not 
apply when the landlord merely claims to 
revert to varam when there is no contract. 
We think this contention is right. The 
learned Advocate-General, who appears for 
the respondent, does not dispate the correct- 
ness of this view. Bat he argues that there 
was a contract to pay the dry rate for dry 
land though cultivated with wet crop with 
the aid of Krishna water. This question 
was rot expressly put in issne. And wedo 
not understand the District’ Judge to have 
found upon it. The Advocate-General relies 
upon long payment of dry rates. But Mr. 
Sundara Aiyar draws our attention to the 
Muchilika, Exhibit E 17 in Second Appeal 
No. 1127 of 1908 and to the payment of 
higher rates for one Fasli in S, A. 1126 of 
1908 as negativing the contract. It is for the 
District Judge to find upon the evidence on 
record “whether there is an implied contract 
to pay a fixed dry rate for dry lands irres- 
pective of dry or wet cultivation being 
carried on.” 

The finding should be submitted within six 
weeks, and seven days will be allowed for 
filing objections. 

In compliance with the order contained 
in the above judgment, the District Judge 
sabmitted the following 

FINDING. 

1.:In the Higk Court Appeals Nos. 1126 
and 1127 relating to Appeal Suits Nos. 287 
and 238 of 1906 of this Court, this Court has 
been ordered to submit a finding on the 
evidence on record on the following issue: 

“Whether there is an implied contract to 
pay a fixed dry rate for dry land irrespective 
of dry or wet cultivation being carried on.” 

2. The appellants in this Court (respond- 
ents in High Court) have claimed that there 
is an implied contract to pay only Rs. 1-13.3 
for dry Jand however cultivated and that this 
rate has been in force since the varam 
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system was changed,: t.e. for nearly 40 
years sinca Fusli 1279. They contend that 
in A. S. No. 287 this rate was consistently 
paid except in the year 1303, when an 
enhanced rate of Rs. 5-11-0 per acre was 
collected by distraint on the ground that wet 
crops had been raised by Government water. 
In 1804 the enhanced rate was also demanded 
but there is no evidence that it was paid. 
After that, date wet crops were not raised till 
the suit fasli. Hence it is contended that 
there was an implied contract to pay only 
Rs. 1-13-3 as can be seen, it is argued, from 
Exhibit Œ, dated 1838, page 68 of the print- 
ed record which shows that the Asara was 
then fixed for the class of the land and not 
for the crop raised for; if it had been fixed 
for the crop even amongst dry crops, there 
would have been a variety of rates but the 
rates for dry crops are found to be the same. 

3. On the other side, it is argued that as 
there is admittedly no express contract that 
dry rate should be levied irrespective of 
whether the crop be dry or wet, then long 
custom must be proved. To prove this it 
must be shown that for a period of not less 
than 7 years, there had been a custom to pay 
only Rs. 1-13-0 on dry lands cultivated with 
wet crops and that the custom must relate to 
similar conditions and nol to a state of affairs 
when there was no wet cultivation. This, it 
is contended, was not the case for only in 
1303 and 1304 were wei crops raised and in 
1308 the enhanced rate Rs. 5-11-0 was at 
once levied by the appellant and collected by 
distress and that in 1304, it was similarly 
charged though there is no evidence that it 
was actually paid. From 1305 to the suit 
Tasli, there was no wet crop raised. Hence 
in the only two years when wel crop was 
raised an enhanced rate was atonce demand- 
ed. An implied contract to pay at Rs. 1-15-3 
cannot possibly, therefore, be argued. 

4, On the evidence I think there can be no 
doubt that there was no implied contract 
to pay only Rs. 1-13-3 for dry land irrespec- 
tive of what crop was raised, wet or dry. 
My finding on this Appeal No. 287 is, there- 
fore, that there was no implied contract to 
pay Rs. 1-13-3 irrespective of dry or wet 
cultivation being carried on. 

5. In Appeal No. 288 it is argued simi- 
larly that Rs. 1-13-3 having been paid ever 
since Fasli 1279 for the suit lands, there is 
an implied contract to pay only that rate 
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whatever the cultivation. ‘The contrary 
argument is that Exhibit E 17, a muchilika 
for 5 years, for Faslis 1801 to 1305, was 
entered into that if wet crops were raised, 
an enhanced specified rate was to be paid. 
This condition was inserted by the zemindar 
as soon as there was a chance of Kistna water 
being available for these lands. 

Asa matter of fact, no wet cultivation 
actually took place and, therefore, only 
Rs. 1-18-3 was levied. It is argued on the 
one side that this clearly proves that there 
was an admission that if wet crops were 
raised, a higher rate would be due and that, 
therefore, no implied contract could be urged. 
On the other hand, it is stated that these 
were mere conditions inserted in the usual 
muchiliékas and were not brought to the 
notice of the tenants and that as no wet 
crops were raised and consequently no 
attempt made to collect an enhanced rate 
that, therefore, it cannot be argued that the 
tenants, knew of this condition. f 

6. Here again as no wet crop was raised 
on dry lànd, it is not possible to argue especial- 
ly in face of Exhibit H 17 that there was 
an implied contract to pay only Rs. 1-18.3 if 
dry was cultivated wet. My finding, there- 
fore, in this case also is that there was no 
implied contract to pay Rs. 1. 13-3 irrespective 
of dry or wet cultivation being carried on. 

Mr. P. R. Sundara Atyar, for the Appel- 
lant. ` 

Hon’ble P. S. Sivaswamy Aiyar (Advocate- 
General), for the Respondents. 

These second appeals coming on for final 
hearing after the return of the findings of the 
lower Court, the Court delivered the 
following 

Judgment.—We accept the finding 
of the District Judge. The learned Advocote- 
General has argued strenuously that the 
question of implied contract is one of law 
and that it is competent to us to go into the 
facts with a view to determine whether a 
contract may be implied in this case or not. 
It has been held, in Siriparapu Ramanna v. 
Mallikarjuna Prasada Natdu(1), Mallikarjuna 
Prasida Naidu v. Lakshminarayana (2), 
and Bruhmanna v. Appa Row (3), that the 
question of implied contrach under section 
11 of the Rent Recovery Act is a question; of 

(1) 17 M. 43 at p. 47. 


(2) 17 M, 60. 
(3) 2 M. L. J. 292 
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factand that it is not open to the High Court 
jn second appeal to interfere with the’ find- 
ing of-the, lower. appellate Court. But” the 
learned. Advocate-General draws ‘dur atten- 
tion,,..to.;the, decision. in Nagu” Ohetty 
v.. Bhaskaya (4).. The judgment in these 
cases has: referred .to the other cases 
which -we have -cited and the observation 
is made - that. an inference from admitted 
facts.is not .a question of fact but a matter 
of:;;daw,, Jt is, no, doubt,, true that where 
from admitted-facts the only inference open 
to the Courts is a particular thing and the 
lower Court fails to draw that inference, the 
matter may be said to be one .of law, into 
which ib would be competent to the High 
Court to enter. Butit cannot be suggested 
that, upon the facts of this case, only one 
inference was open to the lower appellate 
Court, | When the Asara rate was commuted 
into a! money rate, dry lands were being 
cultivated for dry crops, and for a con- 
siderable-period dry rates alone have been 
charged. The District Judge dlso refers 
tothe fact thatin Fasli 1303 when a wet 
crop. was raised, higher rent was charged 
and - it. was recovered by distraint,. No 
exception was taken to the distraint and no 
suit was filed by or on behalf of the tenant. 
We cannot. say that upon these facts the 
only inference that the Judge was bound to 
draw was that there was an implied contract 
to pay-at a particular dry rate. That being 
so, we think theinference in this case is a 
pure inference of fact and we are not entitled 
- to interfere with, the finding „of the learned 
Judge. 


There being no contract, it is argued for the | 


appellant that he is entitled to claim varam. 
- He instituted his suit claiming a money 
rent of Rs. 3-13.0 for every acre of dry land 
on which wet crops were raised. He sought 
to. enforce the accceptance of a patta with 
such a term. 
claims to enforce the acceptance of the patta 
which he tendered. He, no doubt, raised 
a ground of appeal to the effect that he wes 
at least entitled to varam. The respondent 
is prepared now to accept the patta with a 
money rent of Rs. 8-13-0 as provided in the 
paita. The appellant is not now entitled 
tosay that he has a liberty to revert to 
varam. The defendant agreeing to the patta 
which the plaintiff tenders, we must accept 
(4) 9.Ind. Cas, 41; 2 M, W. N. 6, 


In second appeal also he. 


that agreement and say that the patta 
tendered was proper. We would, however, 


modify’ the language of clause (2) by sub- 
‘stifuting “this- fasli” for “any fasli.” 


The 
appellant will be entitled to-his costs in this 
and in the lower appellate Court. 





MADRAS HIGH COURT. 
Seconp Civin Appean No. 1212 or 1903. 
- 4- 2 December 22, 1910. 
Present: —Mr. Justice Wallis and 
Mr. Justice Munio. 
MANKOOTHIL CHETHUKUTTI NAIR 
—APPELLANT 
versus 
KALYAMBATH KUNHUNNI NAIR 


AND OTHERS—RESPONDENTS. 

Lease—Conditions as to’ pre-emption and pre-mort- 
gage in favour of lessor— Whether enforceable specifically 
—Transfer of Property Act (IV of 1832), s. 10. 

A provision in alease deed that should necessity 
for alienation arise by the lessee, who had permanent 
rights, the property would be surrendered to the 
lessor, is valid under section 10 of tho Transfer of 
Property Act and it is specifically enforceable against 
the covenantor and persons claiming under him. 

Defendants, who held the lands under a perpetual 
lease under the plaintiffs’ devaswam, agreed to 
surrender the land to the devaswam should necessity 
arise to alienate it. Contrary to the stipulation, the 
defendants mortgaged the land to 5th defendant: 

Held, that plaintiffs were entitled to redeem the 
5th defendant. 


Second appeal against the decree of the 
District Court of North Malabar, in A. $S. 
No. 146 of 1507, presented against the dec- 
ree of the District Munsif of Quilandy, in 
O. S. No. $23 of 1905. . 

Facts of the case are clear from the 
following judgment of the lower appellate 
Court. 

Plaintiff's devaswam is the jenmi of the 
plaint properties and defendants Nos. 1—4 
hold a perpetual lease. Plaintiff’s case is 
that defendants Nos. 1—4 have forfeited 
their lease by executing an usufructuary 
mortgage to 5th defendant contrary to the 
terms of their tenancy. The terms of the 
tenancy are embodied in the razinama (Ex- 
hibit G) which was filed in the appellate 
Court in O. S. No. 210 of 1872 and was 
embodied in the Appellate decree Hxhibit 
E. Although Exhibit E does not exactly 
agree with Exhibit G, yet the decree having 
been passed in terms of the razinama must 
be considered to be the final adjudication 
between the parties, for the decree cannot be 
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said to be in contravention of section 375, 
Civil Procedure Code. Consequently, I think 
that, in accordance with the principles enun- 
ciated in Jott Kuruvetappa v. Izari Sirusappa 
(1) and Manager of Sri Meenakshi Devast nam, 
Madura v. Abdul Kasim Sahib (2), the decree 
Exhibit E isthe document that evidences the 
agreement between the parties. We therein 
find that the plaint properties are to be en- 
joyed in perpetuity and “that the perpetual 
right of enjoyment be only surrendered to the 
above devaswam should necessity arise to alien- 
ate it” and that they are not to be answer- 
able to any debt of defendants Nos. 1—4’s 
tarwad. Ibis admitted that defendants Nos. 
1—4 have broken the agreement by the alien- 
ation to Sth defendant. The question for 
decision is whether plaintiff has a right to 
any, and if so, to what relief. 

2. There being no clause empowering re- 
entry on breach of the covenant, plaintiff has 
no right to recover the plaint property [vide 


in the case of Parameshri v. Vittapa Sham- . 


baga (3)]. Plaintiff, however, prays, as 
an alternative relief, for the execution of a 
panayam deed by defendants Nos. 1—4 to 
plaintiff’s devaswam and the execution of a 
deed of surrender by 5th defendant on pay- 
ment of any amount that may be fixed by the 
Court. This prayer is equivalent to a prayer 
for the enforcement of what may be called 
a pre-mortgage right and this prayeris put 
forward on the ground that itis a prayer for 
specific performance of a contract, the con- 
tract being that defendants Nos. 1-4 have 
undertaken to surrender the property to 
plaintiff's devaswam, if necessity should arise, 
to alienate it. It is, however, urged for 
defendants that the prayer is not one for 
specific performance, for the contrach is 
only unilateral and could not be enforced 
by defendants Nos. 1—4 by suit, the argu- 
ment being that defendants Nos. 1—4 might 
wish to alienate the property owing to what 
they considered to be sufficient necessity, 
but that plaintiff might refuse to accept 
surrender on the ground that the necessity 
did rot exist. I do not, however, think that 
this argument is sound, for if defendants Nos. 
1—4 wished tc alienate the land and offered 
plaintiff an opportunity of buying ib or grant- 
ing amortgage upon it, which offer plaintiff 
refused to accept, then I think that defend- 

(1) 30 M, 478. 

(2) 30 M. 421; 17 M. L. J. 255; 2 M. L. T. 349, 

(3) 26 M, 157; 12 M. L. J. 189. 


ants Nos. 1—4 would be released from 
their covenant just as they would be if a 
person possessing the right of pre-emption 
refused to-exercise his option. It seems to 
me, therefore, that the contract between the 
parties is one which is enforceable by 
either party, and consequently plaintiff is 
entitled to exercise his right of pre-mort- 
gage. 

3. The next question is whether plaintiff 
is estopped by his previous conduct from 
patting forward this right of pre-mortgage. 
The plaint property was hypothecated 
so far back as 1887 by Exhibit IV and 
this was renewed by Exhibit II[ in 1898. 
Plaintiff's predecessor brought the defendants’ 
right to sale in execution. of decrees for rent. 
Permission was twice granted for private alien- 
ation under section 305, Civil Procedure 
Code and on one occasion plaintiff’s pre- 
decessor did not oppose the grant of per- 
mission. In’ no case prior to the execution 
of Exhibit Ito 5th defendant has the posses- 
sion of the property been lost and the word- 
ing of Exhibit |, is such that it appears 
to refer to parting with possession of the 
property. The word “alienate” is thetransla- 
tion of a Malayalam word which means 

giving into the control of others” and alien- 
ate itself has the same meaning. When, 
therefore, we find the condition that the 
property is to be “surrendered” when ne- 
cessity for alienation arises, I think the 
meaning of alienate must ba held tobe part- 
ing with possession. In this view plaintiff 
is not estopped by his action as evidenced 
by Exhibits V-XI. The receipt of rent from 
5th defendant since the date of Hxhibit I 
cannot oparate as an estoppel, for if ‘any- 
thing it would bea waiver of right rather 
than estoppel. It cannot even be considered 
a waiver, for the receipts granted to 5th de- 
fendant are granted on behalf of defendants 
Nos. 1—4. 

4, This suit ig brought within two years 
of the alienation complained of and is not 
barred by limitation. 


5. Plaintiff files a memo. of ojections ask- 
ing for the surrender of the property or 
for increased damages. The first prayer can- 
not be allowed as found above. The prayer 
for damages is athird alternative, which 
need not be considered in view of my finding 
as to plaintiff's pre-mortgace right. If 
plaintiff were not entitled to any other 
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relief, he would be entitled to damages for 
breach of contract. It is very difficult to 
fix the amount on any established basis. The 
mortgage to 5th defendant bears a very low 
rate of interest, and consequently plaintiff’s 
income from renewal fees would be consider- 
ably reduced by the low rate of interest re- 
ceivable by him onthe mortgage amount. I 
will not, therefore, disturb the lower Court’s 
valuation of damages. 

6. As a result of the above, the lower 
Coxurt’s decree is confirmed, and the appeal 
-and memo of objections dismissed with 
costs. 

Messrs. K. Srinivasa Atyangar 
Raiagopaluchariar, for the Appellant. 

The Hon’ble Mr. P. Sivaswamt Aiyar (Ad- 
vocate-General), for the 6th Respondent. 

Mr. B. Govinda Nambiar, for 3rd to 5th 
Respondents. 

Judgment.—In this case the lease 
under the razinama reserved a right of pre- 
-emption and pre-mortgage. These reserva- 
tions are, in our opinion, valid- conditions 
-under section 10 of the Transfer of Property 
Act, a3.being for the benetit of the lessor and 
are specifically enforceable against the 
covenantors aud persons claiming under them 
by atitle. arising subsequently except in the 
-case of poaneteress in good faith without 
notice. r 

The District Munsif found that the 5th de- 
*fendant had notice and there was no appeal 
on this point. 

‘In: these circumstances, the plaintiff has 
rightly been allowed to redeem the 5th de- 
-fendant’s mortgage; Ashik Ale v. Mathura 
Kandu (1). The second appəal is dismissed 
-with costs. 

As regards-the memorandum of objections, 
the decree must be modified by adding that 
-the plaintiff do recover possession on making 
the.required deposit. There will be no costs. 


and N. 


À _Appea) dismissed. 
(1) 5 A. 187. 


MADRAS HIGH COURT. 
FULL BENCH. | 
Scone Crvm APPrAL No. 346 op 1909. 
December 20, 1910. 
Present:—-Sir Arnold White, Kr., Chief 
Justice, Mr. Justica Krishnaswami Aiyar 
and Mr. Justice Ayling. 
TALLAPRAGADA SURYANARAINA 
ROW— APPELLANT 
versus 
TALLAPRAGADA SARABAYA— 


RESPONDENT. i 
Civil Procedure Code (Act XIV of 1882), ss. 510, 520, 


- 521, 522, 523—Agreement to refer to arbitration —Con- 


sent of arbitrators not tuken—Refusal of some arbitrators 
to act—Appointment by Court of new arbitrators—Arward 
passed by old and newarbitrators—Decree inaccordance 
with award—Invatid award —Appeal. 

An agreement to refer matters in dispute to five 
arbitrators was filed under section 523 of the Civil 
Procedure Code, 1882. Two arbitrators, who had 
never consented to act, refused to actand subse- 
quently died. The Court appointed new arbitrators 
in their stead. The three of the old and the two 
new arbitrators made an award and the Court passed 
a decree in accordance with it: Held, by the Full 
Bench, that no appeal lay against the decree though 
the award, not having been made by the tribunal 
constituted in accordance with the agreement of the 
parties, was invalid. 

Per White, O. J.—If an arbitrator once consents to 
act and then refuses or dies etc. the Court can appoint 
anew arbitrator under section 510 independently of 
the wishes of the parties, but not otherwise, 

An award made bya tribunal of ar bitration, not 
coustituted in accordance with the provisions of the 


* Civil Procedure Code, is invalid. , 


A defect in the constitution of a tribunal of 
arbitration-is no ground for remitting an award undor 
section 520 or for setting it aside under section 52) 

Per Krishnaswami Aiyar, J—When a decree is in 
accordance with the award, no appeal lies except in 
so far as the decree is in excess of or not in accord- 
ance with the award, even if the award was invalid 
for want of submission, or for any irregularity in the 
reference, or for any other cause whatsoever and 
whether an application to set it aside was not .mado 
or was made and refused. 

But if the arbitrators refuse to re-consider an award 
remitted to them, ib becomes void. Therefore, a 
decree passed in accordance with such award is not a 
decree under section 622 and is appealable. 

Ghulam Khan v. Mahomed Hasan, 29 ©. 167; 291. A 
51; Kanakku Nagalinga Naick v. Nagalinga Naick, 82 
M. 510; 6 M. L. T. 176, 19 M.L.J. 480; 4 Ind, Cas. 871, 
followed. 

Pugardin v. Moidin, 6 M. 414; Bala Pattabirama 
Chetti y. Seetharama Chetti, 17 M. 498; Fazaludin v, 
Amir-ud-din, 6 A. L. J. 351; 1 Ind. Cas. 354; Bepin 
Behary Chowdhry v. dAunoda Prosad Mullick, 18 C. 
+324; Raja Har Narain Singh v. Chowdhrain Bhagavunat 
Kuar, 13 A. 300; 18 I. A. 55; Chuhattal v. Hari Ram, 
-8 A. 548; Hansraj v. Sundar Lal, 35 C. 648; 10 Bom. 
L. R. 581; 12 0. W. N. 585;7 O. L.J. 520; 188 P. Li. 
R.1908; 18 M. L. J. 266; 99 P. R. 1908; 14 Bar. L. 
R. 146; 80 P. R. 1908; Kali Prasunna Ghosey, Rajani 
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Kant Chatterjee, 25 C. 141, referred to. 
ORDER OF REFERENCE TO A 
` FULL BENCH. 

Munro, J.—I adhere to the opinion express- 
ed by Abdur Rahim, J., and myself in Kanakku 
Nagalinga Naik v. Nagaling: Naik (1), but 
as my learned brother desires it, the question 
he propounds will be referred to a Full Bench. 

Krishnaswami Aiyar, J.—There was an 
agreement to refer matters in difference 
between two brothers to arbitration. One of 
them applied to the Court to file the agree- 
ment under section 523 of the Code. The 
Court ordered the agreement to be filed 
and referred the suit to the arbitrators 
named. Five arbitrators had been named, but 
two of them refused to act. The remaining 
three made an award. This was clearly 
illegal, Thammiraju v. Bapiraju (2) and 
Nand Ram v. Fakir Ohand (8). 16 was not a 
legal award. See Little v. Newton (4); 
Stalworth v. Inns (5) and United Kingdom 
Mutual Steamship Assurance Association v. 
Houston and Co. (6); also Russel on Arbitra- 


tion, pp. 154 & 155, (Ed. 1900). But 
the -Munsif accepted the award and 
passed a decree in accordance with 
it, The deferdant appealed. No ques- 


tion was raised whether the appeal was com- 
petent. The District Judge reversed the 
Munsif’s decree holding that the Munsif 
should appoint additional arbitrators under 
section 510 in the place of those that had 
refused, and remanded the case. This order 
was apparently wrong. The arbitrators who 
refused never having consented, there was no 
power to appoint new arbitrators in thei: stead. 
See Bala Pattabirama Ohettt v. Seetharama 
Ohetti (7), which was also a case under section 
523, and Pugardin v. Moidin (8) and Bepin 
Behari Chowdhry v. Annoda Prosad Mullick(9), 
which were references under section 506. 
After remand two arbitrators died. It 
appears they were the same two who had 
refused to act. The Munsif appointed 
two arbitrators in their stead. In the 
case of one of them, the appointment was ap- 
parently left to the Court by the parties and 

(1) 32 M. 510; 6 M. L. T. 176; 4 Ind. Cas. 871; 19 


M. L. J. 460. 

(2) 12 M. 113. (8) 7 A. 523. 

(4) 2 M. & G. 351; 2 Scott (N. R.) 159;9 D. P.C. 
437; 10 L. J. C. P. 88; 5 Jur, 246. 

(5) 13 M. & W. 466; 2 D. & L. 428; 14 L. J. Ex. 81; 
9 Jur. 285. 

(6) (1896) 1 Q. B. 567; 65 L. J. Q. B. 484. 

(7) 17 M. 498, . (8) GM. 414, (9) 18 C. 324. 


in the case of the other the defendant 
opposed the appointmeut. But before these 
new appointments onthe25th April 1905, there 
was an order of the Munsif revoking the re- 
ference. It does notappear why. Nor does 
it appear how the case came to be sent back 
tothe arbitrators again. It is not shown 
that there was any order cancelling the re- 
vocation. There was an award by the. five 
arbitrators consisting, if is said, of three 
of the old, and the two new arbitrators. 
If the revocation was uncancelled, it was a 
superseded arbitration and no award could 
be legally made. If the- appointment of two 
more arbitrators in the place of those that had 
refused to act was legally bad, and we are 
entitled to say so now, notwithstanding the 
remand order from which no appeal was pre- 
ferred, [for see Majoram Ojhay. Raja Nilmoney 
Singh Deo (10); Cheda Lal v. Badullah (11); 
Savitri v. Ramji (12); Mohesh Chandra Dass v. 
Jumiruddin Mollah (13); Subba Sastri Balu- 
chandra Nastri (14); though Subba Lakshmamma 
v. Venkatrayadu (15), is against this view] | 
there could be no valid award by the five 
arbitrators. As regards the making of the 
award after supersession of the arbitration, 
objection could have been taken under clause 
c of section 521, though none could be raised 
as regards the invalidity of the award by the 
three old and the two new arbitrators. under 
any ofthe clauses of section 521. It is 
difficult to see how the award of the five could 
be treated as misconduct of the arbitrators, 
when they had actedin the reference under 
the authority of the Court. But no objection 
was raised within the time limited by article 
158 of the Limitation Act. A later application 
to set aside the award was rejected and the 
Munsif passed a decree ‘in accordance with 
the award of the five arbitrators. On appeal | 
by the defendant, the Subordinate Judge re- 
versed the Munsif’s decree and dismissed the 
suit. On second ‘appeal, the plaintiff con- 
tends that noappeal lay tothe Subordinate 
Judge and relies on the decision: of the Privy 
Councilin Ghulam Khan v. Muhammad Hassan 
(16), followed by this Court in Kanakku 
Nagalinga Naik v. Nagalinga Naik (1). 

(10) 13 B. L. R. 198. 6 

(11) 11 A. 35, 

(12) 14 B. 232, 

(18) 28 C. 824; 5 C. W. N. 509. 

(14) 18 M. 421. 

(15) 32 M. 318; 5 M. L. T. 75; 2 Ind. Cas. 525, 

(16) 29 C. 167; 29 I. A. 51, 
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There has been considerable difficulty in 
understanding this decision of the Privy 
Council. There were great differences of 
opinion as regards the competency of an appeal 
in the case of orders under sections 523 and 
525 as well as in the case of decrees passed 
under section 522 upon a submission in a 
pending suit. Thoir Lordships of the Privy 
Council clearly intended an exposition of the 
law so as to clear the confusion for the future. 
But, speaking with all humility, it appears to 
me that the result has not been altogether 
successful. Dividing the cases of arbitration 
under three heads, cases of reference in a 
pending suit, of an agreement to refer 
being asked to be filed in Court, and 
of an award under a private submission 
"being filed in Court, they dealt wilh the ques- 

tion of appeal in each case. In the first 
case, their Lordships seemed to think, the whole 
proceedirgs having been under the super- 
vision of the Court, section 522 limited 
the right of appeal from the decree fol- 
lowing the award to the only two cases 
of its being in excess of, or not in ac- 
cordance with, the award. In the cases fall- 
ing under heads Nos. 2 and 3, their Lordships 
treated the order causing the agreement to 
be filed or refusing it and the order causing 
the award to be filed or refusing the applica- 
tion to file it as a decree from which an appeal 
lay: see also Ponnusami Mudali v. Mandi 
Sundara Mudali (17) and Thiruvengadathiyen- 
` gar v. Vaidinatha Adyar (18). The appeal 
from an order under section 523 treated as a 
decree would deal with the truth and validity 
of the agreement to refer. But once that 
question is settled, the further stages of the 
award and of objections to its validity would 
stand practically on the same footing as upon 
a reference in a pending suit under section 
506. <Aspointedout by Mr. Justice Muthu- 
swami Aiyar in Bala Pattabirama Chetti v. 
Seethurama Chetti (7), there is nothing in- 
consistent in the agreement to refer with the 
application of the provisions enacted as 
governing the case of a reference in a pend- 
ing suit to an agreement filed under sec- 
tion 523, As regards head No. 3, the Privy 
Council decided that; objections under sections 
520 and 521 being dealt with by the Court to 
which the application is made for filing the 
award, an appeal was competent against the 


(17) 27 M. 236; 14 M. L. J. 356. 
< (18) 29 M. 303. 


order refusing to file the award. But if the 
original Court had overruled the objections 
and passed a decree in accordance with the 
award, the appeal would apparently be limit- 
ed to the question of the decree being in excess 
of or not in accordance with the award. It 
seems difficult to cut down the generality of 


“the language employed by the Privy Council 
‘at page 183 ofthe report, more especially as 


their Lordships expressed their entire con- 
currence (see page 185) with the decision of 
the Chief Court of the Punjab. It may be 


` said that the case before the Privy Council 


was not itself one which raised a dispute as 
to the factum of the submission or as to the 
reality of the award, (see pages 177 and 178) 
and that the general observations of the 
Privy Council though intended as a guide to 
the Courts in India cannot be treated as an 
authoritative decision governing acase where 
the question raised is whether there is an 
awardinlaw. The decision of the Punjab 
Chief Court, in which full concurrence is ex- 
pressed by their Lordships, deals expressly 
with the cases where a dispute is raised as 
to the factum of the submission or the ex- 
istence of an award inlaw. See pages 174, 
175 and 176. Their Lordships of the Privy 


Council cannot be, therefore, deemed to have 
been unaware of the exact limits to which 


their decision would be extended. 


But the chief difficulty in defining the 
exact scope of their Lordships’ decision lies 
in the previous decision of the Judicial 
Committee in Raja Har Narain Singh v. 
Chaudhrain Bhagwant Kuar (19), to which 
no reference appears to have been made in the 
argument, and which is not alluded to in the 
judgment of their Lordships in Ghulam Khan 
v. Mahemmad Hassan (16). In that case 
upon a reference to arbitration ina pending 
suit, an award was delivered by the arbitrators 
after the time limited by the Court. It was 
on invalid award under the last paragraph 
of section 521. But the Court’ passed a 
decree in accordance with the award without 
objection by either party as regards the geli- 
very of the award being beyond time, and 
on appeal the decree was confirmed by the 
High Court. The Privy Council set aside 
the decree passed in accordance with the 


-award apparently holding that an appeal lay 


though no particular observations are found 


(19) 13 A. 300; 18 1. A. 55, 
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‘in the judgment of their Lordships on the 
question of the competency of an appeal. 
Lord Morris, delivering the judgment of the 
Judicial Committee, pointed ont at page 304 
that although no objection was taken by 
the parties, the statute was there and the 
Judges were bound to take judicial. notice of 
it. Iè is true there is no reference to the 
provisions of section 522 but their Lordships 
quote from a judgment of Mr, Justice Old- 
field in Chuha Mal v. Hart Ram (20), which 
dealt with. the scope of an appeal under 
sectiun 522, and expressed their entire ap- 
proval of it. See Raja Har Narain Singh 
v. Chaudhrain Bhagwant Kuar (19). The 
question of the competency of an appeal where 
the decree was in accordance with the award, 
though it was delivered beyond time, must, 
therefore, have been present to their Lord- 
ships’ minds when they delivered the judg- 
ment in Raja Har Narain Singh v. 
Chaudharain Bhagwant Kuar (19). Though 
there is a fuller exposition of the principles 
upon which the scope of an appeal under sec- 
tions 522 rests in Ghulam Khan v. Mahammad 
Hassan (15), I find it difficult to suppose that 
the later decision cf their Lordships proceeded 
on the footing that the earlier one was 
erroneous, when there is no reference what- 
ever to itin the later judgment. My learn- 
ed .brother has drawn my attention to the 
references in Ghulam Khan v. Muhammad 
Hassan (16) and to the decision in Jhangi 
Ram v. Musammst Budho Bat (21), in which 
the Chief Judge, Mr. Clark, and Mr. Justice 
Chatterjee pointedly refer at pages 280 and 
286 to the Privy Council ruling in Raja Har 
Narain Singh v. Uhaudhrain Bhigwant Kuar 
(19) in support of their view in favour of 
extended right of appeal. One of these 
references was to the dissent of the Punjab 
Chief Court in the later case from their earlier 
ruling then under appeal to their Lordships, 
The other was to the view of the Chief 
Judge that revision was more objectionable 
than an appeal. I am unable to hold that 
these are sufficient to get rid of the authority 
of Raja Har Narain Singh v. Chaudrain Bhag- 
want Kuar (19). The decision in yhangt Ram 
v. Musammat Budho Bai (21) dealt with such 
a number of points that their Lordships’ dis- 
approval of iton the question on which it 
differed from Ghulam Jilani Khan v. Muham- 


(20) 8 A. 548. 
(21) 84 P. R. 1601; 112 P. L. R. 1901. 


Hassan (22) cannot be taken to throw doubt 
upon Raju Har Narain Singh v. Ohaudhrain 
Bhagwant Kuar (19), cited in the judgments 
of the Chief Court. In the case of conflict- 
ing decisions of the same tribanal, the general 
rule undoabtedly applies “that the authority 
which is at once the more recent and the 
more consistent with general principles ought 
to prevail”, Campbell v. Campbell (23). But 
the principle laid down as regards decisions of 
the House of Lords is also trae of other 
tribunals of last resort like the Privy Couucil, 
that “it is your Lordships’ .duty to maintain 
as far as you possibly can the authority cf all 
former decisions of this House, and, although 
later decisions may have interpreted and 
limited the application of the earlier, [which 
Ghulam Khan v. Mahammad Hassan (16). has 


` not attempted to dol, they ought not, without 
some unavoidable necessity, to be treated as 


conflicting’, Sach a necessity does not appear 
to meto exist as regards Raja Har Narain 
Singh v. Chandrain Bhagwant Kuar (19) and 
Ghulam Khan v. Mahammad Hassan (16). 
What are the consequences then of Raja Har 
Narain Singh v. Chaudhrain Bhagwant Kuar 
(19) being reckoned with as good law? 
The award being delivered beyond time is 
not a case of the decree being in excess of 
or notin accordance with the award under 
section 522. If we recognise that as an ex- 


ception, is that to be the solitary case oub- 
“side the last clause of section 522? Now an 


award remitted under section 520 becomes 
void on the refusal of the arbitrators to re- 
consider it. See the first clause of section 
521. But suppose insuch acase, the Court 
passes a decree in accordance with the invalid 
award, (and the decree in such a case would 
not be in excess of or nob in accordance 
with the award), can it be said that no 
appeal lies? Itis certainly a worse case 
than the one falling within the last clause of 
section 521. If both these cases then are 
exceptions not covered by the last clause of 
section 522, how can we distinguish from 
them in principle the cases of no submission 
at all and of no award inlaw, which, before 
the Privy Council decision, were treated as 
raising questions fundamental with reference 
to the jurisdiction of the Court .passing .a 
decree and, therefore, open to appeal apart 
from the grounds mentioned in the last clause 


(22) 74 P. R. 1894. 
(23) 5 A. C. 787 at p. 798, 
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of section 522? In the present case which is 
one of agreement to refer to arbitration being 
asked to be filedin Court, the order having 
been made to file the agreament and that 
haying become final, there is no further ques- 
tion of the validity of the agreement to refer. 
The questions that arise are only with 
reference to there being an award in law, 7. e., 
whether after supersession a valid award 
could be made, and whether the two new 
arbitrators were validly appointed and an 
award by them and three of the old 
was a valid award? The first question 
falling under clause (c) of section 521 may be 
deemed to be concluded. But the next raises 
more difficulty. The Courts in India have 
been considerably exercised over the real 
import of the Privy Council decision in 
Ghulam Khan v. Mahommed Hassan (16). In 
Ramesh Chandra Dhar v. Karunamoyt Dutt 
(24), it was held that, two out of three 
arbitrators named alone having signed the 
award and thethird only in Court after it 
was filed, an appeal lay from the decree pass- 
ed on the award, and the decision of the 
Privy Council was explained as not affecting 
the right of appeal. -In the same volume, 
however, [Chairman of the Purnea Municipality 
v. Siva Sankar Ram (25)], Maclean, C.J. and 
Mukerjee, J., held that no appeal lay, following 
the decision of the Privy Council, though it 
was contended that the submission under sec- 
tion 506 was not valid, it having been mads 
only by the plaintiff and the lst defendant 
and defendants Nos. 2to 5 not having joined 
in it.’ It may be that defendants Nos. 2 to 9 
were unnecessary parties as pointed out af 
page 902, But thé decision itself proceeds 
on the broad ground that thé appeal from the 
‘decree was limited to the cases mentioned in 
the last clause of section 522. It may also 
be pointed ont that in the case of Chintamant 
‘Aditya v. Holadhar Maiti (26%, which Chief 
Justice Maclean ‘ followed, Mr. Justice 
Mukerjee expressed himself in doubtful langu- 
age as regards the limitation of the right to 
appeal to the grounds mentioned in section 
522 in cases falling under sections 523 and 
525. See page 161. Chief Justice Maclean 
himself, in the case of Nadiar Chand Shah 
Bonik v. Gobind Chand Shah Bonik (27) ex- 


(24) 33 C. 498. 
(25) 33 0. 899. 
(26) 2 C. L. J. 153. 
(27) 2.0. Ld. 61. 


pressed his inclination not to limit the appeal 
to the ground mentioned in section 522 at 
page 65 of the Report. The value, therefore, of 
the decision in Chatrman of the Purnea Muni- 
clpality v. Siva Sankar Ram (25). is soniewhat 
impaired by the two decisions in Nadiar 


Ohand Shah Bonik v. Gobind Chand 
Shah Bonik (27) and Chintamani Aditya 
v. Holadhar Maiti (26). The Allahabad 


Court in Full Bench [Bihari Tal v. Ohunni 
Lal (28)], following the decision of the Privy 
Council, held that “no appeal lay from the’ 
decree following the award on the. grount 
of the misconduct of the-arbitrators. They did 
not pronounce the decision in Sham Lal v. 
Misri Kunwar (29) erroneous, but distinguish- 
ed that case on the ground that it recognised 
the right of appeal, as the plea was that there 
was no award in fact. In Walji Mathuradas 
v. Ebji Umersey (30), Chief Justice Jenkins 
and Batchelor, J., followed the decision of 
the Privy Council in holding that on the 
ground of the misconduct of the arbitrators 
there was no appeal against the decree in ac- 
cordance with the award. Bat the learned 
Chief Justice distinguished the Bombay cases 
where an appeal was held to lie on the ground 
that “the award was illegal ab initio or in 
other words where in law there was no award.” 
See page 290. The Chief Justice added:— 
“ Obviously if there is no award, there is no 
basis for a decree”. If this observation is 
right, he would cartainly seem to be in favour 
of engrafting an addition to the limitation 
contained in section 522. In this Court the 
decision in Indur Subbarami Reddy v. Kanda- 
dat Rajamannar Ayyangar (31), though it is 
open to the remark made in Kanakku Naga- 
linga Naik v. Nagal'nga Naik (1) that no 
reference is made therein to the decision of 
the Privy Council, is in favour of not -confini 
ing the right of appeal to the cases dealb 
with in the last clause of section 522, An 
appeal was entertained also in Thiruvengada- 
thiengar v Vatdinatha Ayyar (18), though 
Ghulam Khan v. Mahammad Hussan (16) was 
referred to. In this state of conflict of au- 
thority, I think a reference to a Full Bench is 
necessary as my own inclination, notwith- 
standing the apparent tenour of the decision 
in Ghulam Khan v. Muhammad Hassan (16), 


(28) 29 A. 457; A. W. N. (1907) 117; 4 A. D. J. 455, 
(29) 29 A. 426; A. W. N. (1907) 116. 

(30) 29 B. 285. 

(31) 26 M. 47. a 
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is in- favour of the view that the right of 
appeal is not confined to the two cases men- 
tioned in the last paragraph of section 522. 
I have considered whether having regard to 
the several changes in the law under the new 
Procedure Code (the effect of them may have 
to be considercd on a future occasion), the 
matter now in controversy under the old Code 
may not be disposed of finally by this Bench. 
But as I understand’ my learned brother 
adheres to the view which he has expressed 
in Kanakku Nagalinga “Naik v. Nagalinga 
Naik (1) with-the concurrence of Mr. Justice 
Abdur Rahim and as my judgment will 


prevail as that of-the Judge who agrees with. 


the Gourt below (vide section 98 of the new 
Procedure Code) in case we pronounce our 
separate judgments, ibis desirable that the 
following question should go before a Fall 
Bench. 

“Whether where an agreement to refer 
matters in dispute to five named arbitrators 
is filed under section 523 of the Code of 1882 
and on the refusal of two arbitrators to act 
and their subsequent death, the Court ap- 
points new arbitrators in their stead and 
three-of the old and the two new arbitrators 
imake an award and the Court passes a decree 
in accordance with it, an appeal lies against 
the decree on the ground that there was no 
legal award.” 

Mr. P. Narayanamurty, for the Appellant. 
Mr. P Nagubhushanam, for the Respond- 
ént. ' 
Opinion of the Full Bench. 
White, C,J.—The question referred to us 
appears to assume that an award made in the 
circumstances stated in the question would 
not be a valid award. , In the course of the 
argument the question was raised whether, 
under the provisions of the Code of Civil Pro- 
cedure, an award made in the circumstances 
stated would not be valid notwithstanding 
the refusal of two of the arbitrators nominat- 
ed by the parties to act, and the fact that 
the Court had appointed arbitrators in the 
place of those who had refused to act with- 
-out the parties “desiring” (see section 507 of 
the Code of Civil Procedure of 1882) that the 
- nomination of fresh arbitrators should be 
made: by the, Court. As to this I am not 
prepared to dissent from the view taken by 
‘this Court in Pugardin v. Moidin (8) and Bula 
Patiabirama Chetti v. Seetharama Chetté (7) 
and by the Allahabad High Court in Fayaz- 


ud-dinv. Amir-ud-din(32) and in Bepin Behary 
Chouwdry v Annoda Prosad Mullick (9). In 
his judgment in the Allahabad case, Stanley, 
C. J., refers to the statement of the law in 
Russelon Arbitration, (see Edition9, page92) 
that the acceptance of the office by an arbitra- 
tor seems necessary to perfect the appointment. 
But the question of course is, not whether 
the original appointment of arbitrators who 
refuse to act was good, but whether an award 
given in the circumstances stated in the ques- 
tion isa good award. I share the doubts 
expressed by Banerji, J., in the Allahabad | 
case, but, as I have said, I am not prepared to 
dissent from. the cases to which L have 
referred. Accordingly, I deal with the case 
on ibe footing that the award was bad. 

The general right of appeal which would 
otherwise exist froma decree given in pur- 
svuance of an award is expressly cut down by 
section 522, which provides that no appeal 
shall lie from a decree following a judgment 
under that section except in so far as it is in 
excess of, or not in accordance with, the 
award. There is thus a double limitation—a 
limitation as to the ground of appeal and a 
limitation as to the extent of the scope of the 
appeal where an appeal lies. Even when the 
decree is in excess of the award, there is only 
an appeal against sc much of the decree as ts 
in excess of the award. The intention of the 
Legislature seems to be clear that where there 
is a reference to arbitration and an award, if 
the Court sees no cause to remit the award, 
and there is no application to set aside the 
award, or an application to seb aside the 
award has been refused, that the validity of 
the award cannot be impugned. The grounds 
on which an award may be remitted are set 
out in section 520. It seems clear that under 
this section an alleged defect in the tribunal 
which gave the award is no ground for remit- 
ting it. lt also seems clear that this is no 
ground for setting aside the award under 
section 521. As 1 read the provisions of the 
old Code, it seems to me that if there was no 
appeal under section 522 on the ground that 
there was no award in law, there were no 
means of impugning an award (except where 
there is an application to file an award under 
section 526) on the ground that the award 
was bad inlaw. This being so, one would be 
disposed, if possible, to construe section 522 
so as to supply these means. This, in effect, 

(82) 6 A. L. J. 351; 1 Ind. Cas, 
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in the numerous decisions to which we have 
been referred, is what the Courts in this 
country have done. They have held that 
award in section 522 means a good award; 
but the very object of section 522 seems to 
have been to prevent that question being 
raised when matters have reached the stage 
of judgment according to the award. 

The question came before the Privy Coan- 
cil in Ghulam Khan v. Muhamad Hassan (16). 
In that case their Lordships observed:— 

Those words (the words in section 522 
limiting the right of appeal) appear to be 
perfectly clear. Their Lordships would be 
doing violence to the plain language and the 
obvious intention of the Code, if they were to 
hold that an appeal lies froma decree pro- 
nounced under section 522, except in so far 
as the decree may be in excess of, or not in 
accordance with, the award. The principle of 
finality which finds expressicn in the Code is 
quite in accordance with the tendency of 
modern decisions in this country. The time 
has long gone by since the Courts of this 
country showed any -disposition to sit as a 
Court of appeal on awards in respect of mat- 
ters of fact or in respect of matters of law. 
In the earlier Privy Council case, Raja Har 
Narain Singh v. Chaudhrain Bhagwant Kuar 
(19), the award was made after the period 
allowed by the Court had expired. The 
Privy Council held that an appeal lay from 
` a decree in pursuance of the award. Sec- 
tion 521 expressly provides that no award 
shall be valid unless made within the period 
allowed by the Court. Inthat case the tribunal 
which made the award was functus oficio when 
the award was made and theaward was invalid 
by the express enactment of the legislature. 
That seems to me to be a different case from 
the present where the award is sought to be 
impugned by way of appeal from a decree 
given under section 522 on the ground that 
certain of the arbitrators were appointed by 
an order which the Court had no jurisdic- 

tion to make. In any case, we are governed by 
the later decision. In Raja Har Narain Singh 

v. Chaudhrain Bhagwant Kuar (19), the Privy 
‘Council no doubt express their entire ap- 
proval of the judgment of the Allahabad 
High Court in Ohuha Mal v. Hari Ram (20), 

and in that judgment the Allahabad Judges 
made the general observation that as the 

award was invalid the decree was not a 


decree in accordance with an award from 
which no appeal lies. But it seems to me 
the observation by the Allahabad Judges 
and the approval of their judgment by the 
Privy Council must be read with reference to 
the facts of the case in the Allahabad High 
Court, and not asa pronouncement that in 
all cases where an award is badin law there 
is aright of appeal notwithstanding the ex- 
press limitation on the right of appeal cons 
tained in section 522, 

The numerous authorities are collected and 
discussed in the order of reference. I do 
not propose to go through them. With all 
respect to the learned Judges who have taken 
the view which is suggested by Krishnaswami 
Aiyar, J., asthe right view iu the order of 
reference, in my opinion, the question is gov: 
erned by the decision of the Privy Council 
in Ghulam Rhan v. Muhammad Hassun (16), 
and I do not think we could hold that there 
is a right of appeal in the circumstances 
related in the order cf reference without 
doing violence to the express language of 
section 522. 

I think the case Kanakku Nagalinga Naik 
v. Nagalinga Naik (1) was rightly decided 
and I would answer the question, which has 
been referred, in the negative. 

It is satisfactory to note that the dificul- 
ties which have given rise to this order of 
reference have been removed by the new 
Code. : 

Krishnaswami Aiyar, J.—I have had the ad- 
vantage of reading the judgment of the 
learned Chief Justice. I entirely agree with 
him that no reason has been shown for re- 
considering the decision in Pugardin v. Motdin 
(8) followed in Bala Puttabirama Chetti v. 
Seetharama Ohetti (7) and Begin Behary Chow- 
dhury v. Annoda Prosad Mullick (9). Section 
507, which speaks of the arbitrator refusing to 
accept the arbitration and requires the Court 
to nominate a fresh arbitrator only when 
the parties desire that this nomination shall 
be made by the Court, contrasted with section 
510, which enables the Court in its discre- 
tion, when the arbitrator named by the par- 
ties dies .or refuses or neglects or becomes in- 
capable to act, cither to appoint a new arbi- 
trator or to make an order superseding the 
arbitration, leaves no room for doubt as to 
the correctness of ihe decision in Pugardin v. 
Moidin (8). It follows upon the facts siat- 
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ed in my referring judgment that the award 
in this case was invalid, not having been made 
by the tribunal constituted in accordance with 
the agreement of thé parties. 


The question, however, remains whether a 
decree having been made in accordance with 
the award, an appeal lies from the decree ex- 
cept in so far as it isin excess of, or not in 
accordance with, the award. In my order of 
reference, I overlooked the fact that section 
522 had no application to a case where the 
award was remitted for re-consideration and it 
became void on the refusal of the arbitrators 
to re-consider it. A decree passed in accord- 
ance with an award which has so become void 
is not a decree under section 522 and the limi- 
tation contained in it of the right of appeal 
has. no application. But the difficulty re- 
mains with reference to a decree passed in 
accordance with an award invalid under the 
last clause of section 521 by reason of its not 
having heen made within the time allowed by 
law. In such a case there could be no appli- 
cation to set aride the award, as it could not 
fall within clauses a,b, orc, of section 521. 
It can hardly be contended that section 522 
clause 1 deals only with cases to which sec- 
tion 520 and clauses a, b and c of section 521 
in terms apply. If it beso limited, the cases 
of no submission, of no award in law 
and of awards bad for any irregularity 
in the reference, would lie outside sec- 
tion 522 and the decrees passed in accord- 
ance with the award in such cases would be 
appealable without reference to the limitation 
contained in the last clause of section 522. 
-If no application has, as a matter of fact, been 
made to set aside the award as in Raia Har 
Narain Singh v. Chaudrain Bhagwant Kuar 
(19), whether the case be one in which there 
is scope for such an application or not, or if 
the Court has refused an application to set 
aside the award, section 522 seems to be ap- 
plicable. It would, no doubt, be an unmean- 
ing formality for the Court to wait until the 
period prescribed by article 158 of the Limi- 
tation Act has expired ax provided by the 
second clause of section 522, if no applica- 

-tion would lie under section 52]. This is 
perhaps a strong argument in favour of the 
view that the case of an invalid award 
under the last clause of section 521 is not in- 
tended to be dealt with by section 522. I 
feel Lound to hold that the decision of the 
Privy Council in Raja Har Narain Singh v. 


Chaudhrain Bhagwant Kuar (19), is unaffected 
by the later decision of the same tribunal in 
Ghulam Khan v. Muhammad Hassan (16). I 
think it unnecessary to repeat the reasons 
for this conclusion which I bave already 
given in the order of reference.. I may add, 
however, that the judgment ofthe Privy 
Council in Hansraj v. Sundar Lal and. Hansraj. 
v. Dwarka Das (33), contains no word of dis- 
approval of doubt with reference to the deci- 
sion in Raja Har Narain Singh v. Chaudhrain 
Bhagwant Kuar (19), treated as perfectly 
good law in the judgment of the Chief Court 
of the Punjab in the case of Honsroj v. Ganga 
Ram (34).from which the appeal came io 
the Privy Council. Whatever difficulty there 
may be in reconciling the decision of thé 
Privy Council in Raja Har Narain Singh 
v. Chaudrain Ehagwant Kuar (19) with their. 
Lordships’ view as to the meaning of the 
last clause of section 522, there : appears 
to be no doubt as to their interpretation: 
of that class as applied to cases of arbitration 
in pending suits. It appears to be their Lord* 
ships’ conclusion that, if the first two clauses 
of section 522 are complied with, the decree. 
passed in accordance with the award is final 
except as provided in the last clause. It is 
perhaps a matter for regret that in their 
exposition of the law in Ghulam Khan v. 
Muhammed Hassan (16), there is no word 
dealing with the practically unanimous deci- 
sions of the Indian High Courts [See- Husas» 
nanna v., DLinganna (85); Amrit Ram v. 
Dasrat Ram (36); Kali Prosanno Ghose w. 
Rajani Kant Chatterjee(37), Mahomed Wahid- 
ud-Din v. Hakiman (88) and Nendaram 
Daluram y. Newchand Jadavchand (39)], which 
held that there was a right of appeal though 
the decree was in accordance with the award, 
if there was no’submission or there -was no 
award in fact orin law. Iam, however, satis- 
fied that the ratio decidend: of their Lordships 
in Ghulam Khan v. Muhammad Hassan (16), 
in cases of awards in pending suits, was that the 
language of the clause of section 522 limited 
the right of appeal. As regards the other 


cases of application to filea submission under 

(88) 86 Č, 648; 10 Bom. L. R. 681; 12 G. W, N. 585; 
7 C. L. J.520; 138 P. L. R. 1908; 18 M.L J. 266; 98 
P. W. R. 1808; 14 Bur. L. R. 146; 80 P. K. 1908. 

(24) 88 P. R. 1902; 119 P. L. R. 1902 (F.B.). 

(35) 18 M. 423. 

(86) 17 A. 21. 

(87) 25 0. 141. 

(88) 25 C. 757. 

(89) 17 B. 357. 
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section 523, or to file an award under section 
525, the judgment of the Privy Council is 
clear that the order filing the agreement or 
the award or refusing to file it is a decree 
and appealable under section 540 without 
reference to anything in section 522. If after 
such filing of the agreement or award and 
in the first case after the award is delivered, 
no objection is allowed under section 520 
or 521 and a decree is made in pur- 
suance of the award. It would seem to 
follow that the last clause of section 
522 applies as a matter of course. Ib is 
` unnecessary to ‘considér other difficulties 
under sections 525 and 526 as to whether it 
‘would be competent to the Court to enter- 
tain objections not mentioned in section 
520 or 521. All that we are now required 
to decide is whether after the decree in ac- 
‘cordance with the award. an appeal may be 
entertained except in so far asthe decree is in 
excess of, or not in accordance with, the award. 
I agree, though with some hesitation, in 
the conclusion arrived at by the learned Chief 
Justice. 
Ayling, J—I concur in the view taken by 
the learned Chief Justice, and in the answer 
proposed by him. 


CALCUTTA HIGH COURT. 
Sucoxb Civit Appeat No, 636 or 1909. 
January 13, 1911. 
Present:—Mr. Justice Chatterjee. 
‘LACHMI NARAIN MARWARI—Dezrenp- 
ANMT No. 1—Appe.tant 
versus 


SUKHRAJ RAI— PLAINTIFF—AND OTHERS — 


DEFENDANT NO. 2— RESPONDENTA. 

Bengal Tenancy Act (VIII of 1885), ss. 103 B (8), 106 
~——Record-of-rights--Preswmption of correctness —Estab- 
lishment of contrary—Onus-—-Mal—Milik—Limitation 
—Court closed on last day of period for bringing 
suit under s. 106 —Institution of suit on re-opening— 
Saving of limitation. 

In a record-of-rights, mal lands may be recorded as 
milik, in the sense that lands which are part of the 
revenuo paying lands of an estate are held rent-free. 

Where a suit is instituted under section 106 of the 
Bengal Tenancy Act, the plaintiff has not only 
‘to start a prima facie case, but to prove by evidence 
that the entries in the 1ecord-of-rights are incorrect. 

When a fixed period is given to do a certain act, 
and the person bound to perform itis, from no act 
of his’ own but from some act or order of the 
‘Court, prevented from carrying it out, he gets the ad- 
vantage of the next open day. 
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Sasi Bhusan Rudra v. Gobind Chandra Rey, 18 C. 
281, followed, 

Therefore, where a record-of-rights was finally 
published on September 26, 1907, anda suit under 
section 106 of the Bengal Tenancy Act was instituted 
on January 2, 1908: Held, that the suit was in time as 
December 25th to January 1st were holidays. 


Appeal from the decree of the Distriat 
Judge of Bhagalpur, dated January 29, 1909, 
reversing that of the Assistant Settlenent 
Officer of Bhagalpur, dated June 23, 1908. 

Babu Jogesh Chandra Dey, for the Appel- 
lant. 


Babu Khetra Mohan Sen, for the Respond- 
ents. 

Judgment.—This appeal arises out of 
a suit under section 106 of the Bengal Ten- 
ancy Act. The lands in dispute were record- 
ed as milik and belagan lnnds of the defendant 
No. 1 in the record-of-rights, and plaintiff 
sued for a declaration that the lands were not 
milik but mal lands and liable to assessment 
of rent and for the correction of the record- 
of-righis accordingly. 

The plaintiff alleged that defendant No. 2 
had been midata (measurer of lands) and 
held the lands in lieu of his services and that 
defendant No. 2 had sold the lands which 
were not transferable (being a service-tenure) 
“to defendant No. 1. 

The defence was that the lands had been 
granted as agir to the ancestor of the de- 


-fendant No. 2 by one Mr. Grant, the mustajty 


of the mouza in which the lands were situat- 
ed, that they were held rent-free by the 


“defendant No. 2 and his ancestors and that 


they were purchased by the defendant No. 1 
from defendant No. 2. 


The Court of first instance held that the 
lands were mal lands, but that plaintiff had 
failed to prove that they were held as a 
service tenure and dismissed the suit. 


On appeal the learned special Judge held 
that the finding of the Court of first instance 
being that the lands were mal, it was upon 
the defendaut to prove that he was entitled 
to hold them rent-free under some special con- 
tract, and as there was evidence to show that 
they were held as a service tenure, the defend- 
ants were bound to adduce rebutting evidence. 
The learned Judge held that the evidence ad- 
duced by the defendant, failed to rebut the 
plaintifi’s case. 

Defendant No. 1 has appealed to this 
Court and it is conteaded on his behalf that 
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the onus of proof has been wrongly thrown 
on the defendant. 

The lands were recorded as milik and 
belagan in the record-of-rights. Under sec- 
tion 103 (B) (8) of the Bengal Tenancy Act, 
the entries are to be presumed to be correct 
until it is proved by evidence that they are 
incorrect, 

‘The Courts below have found that the lands 
are mal. But that does not dispose of the 
question because mal lands may be granted 
rent-free, Indeed the khewat itself shows 
that the lands ave mal as pointed out by the 
Assistant Settlement Officer. The question 
turns upon the meaning to be attached to the 
words mal and milik in the record-of-rights. 
Milik. means proprietary right. It is also 
applied to the possession of the rent-free 
lands. I think the word mal is used in the 
sense that the lands are part of the revenue 
paying lands of the estate but that they are 
milk, i.e., rent-free, The defendant does 
not claim the landsas being revenue-free, but 
as rent-free, and claims a rent-free title as 
derived from Mr. Grant the mustajér of the 
mouza. The lands, therefore, must he mal 
and the only question, therefore, is whether 
they were granted as a service-tenure or as 
rent-free. 

The entries in the record-of-rights that 

the lands are milik and belagan are to be 
presumed to be correct until the plaintiff 
proves by evidence that they are incorrect. 
. The learned Judge refers to evidence ad- 
duced by the plaintiff to show that the lands 
were held asa service-tenure but he seems 
to think that the zemindar has only to start 
a prima facie case and the onus is then shifted 
on to the defendant to prove that he is entitl- 
ed to hold them rent-free. ln ordinary cases 
that would be so. Butin the present case, 
plaintiff has not only tostarta prima facie 
case, but to prove by evidence that the entries 
in the record-of-rights are incorrect. 

The learned Judge has, no doubt, considered 
the evidence adduced by the plaintiff to show 
that the lands were held as a service-tenure 
but has not found that the plaintiff has prov- 
ee by evidence the incorrectness of the en- 

ries. 


learncd Judge for re-trial in accordance with 
the cbhservations made above. Costs to abide 
the result. 

A question of limitation was raised in ap- 
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The case should, therefore, go back to ihe, 
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peal. It was contended that the sait is bar- 
red by the special limitation provided for in 
section 106 of the Bengal Tenancy Act. The 
record-of-rights was finally published on the 
25th September 1907, and the suit was insti- 
tuted on the:2nd January 1903. 

Reference is made to thelist of holidays 
in 1907, to show that December 28th to 
30th were not “executive” holidays though the 
said days were holidays in Civil Courts, and 
it is urged that the Court of the Assistant 
Settlement Officer is nob a Civil Gourt, and 
sections 106 and 109 of the Bangal Tenancy 
Act are referred to for showing that Revenue 
Ccurts are treated as different from Civil 
Courts, 

But the Revenue officer exercises the func- 
tions of a Civil Court in proceedings under 
section 106 of the Bengal Tenancy Act (see 
section 107 Bengal Tenancy Act) and a Ro- 
venue Court may for that purpose be con- 
sidered a Civil Court in the sense that it de- 
cides purely civil questions between persons 
seeking their civil rights. Butitis unnecas- 
sary to decidethe question whether an Assist- 
ant Settlement Officer’s Court is a Civil Court 
for the purpose of holidays, because there is 
nothing to show that the Assistant Settlement 
Officer’s Court was not closed from the 23th 
to the 39th December in 1907. The executive 
holidays referred to are holidays prescribed 
by the Local Government under section 25 of 
Act XXVI of 1881, (Negotiable Instraments 
Act). 

It is not shown that the holidays observed 
in the Settlement Courts are those prescribed 
under that Act. The Assistant Settlement 
Officer held that the plaintiff had” insti- 
tuted the suit within the statutory period 
allowed. He must have been aware whether 
his Court was or was not .closed on the 28th 
to 30th December in 1907. The learned 
Special Jadge also held thatthe suit was 
within time, and this question of holidays 
does not appear to have been raised in either 
of the Courts below. 

It was also contended that even if the 
Settlement Officer’s Court wasclosed on those 
days, the suit would still be barred as the 
general provisions of the Limitation Act 
would not apply when a special period is 
prescribed by a special or local law. The 
general provisions of the Limitation Act do 
not apply to suits, appeals or applications for 
which periods of limitation are specially pro- 
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vided for by special or local laws where 
such acts are complete in themselves. But 
in the case of Sasi Bhusan Rudra v. Gobind 
Chandra Roy (1), it was held, with reference 
to an application under section 174 of the 
Bengal Terancy Act, that when a fixed period 
is given to do a certain act and the person 
bound to perform it is, from no act of his 
own but from some act or order of the Court, 
prevented from carrying it out, he gets tbe 
advantage of the next open day, and that 
if the Court be closed on or before the last 
day of the period limited, the judgment- 
debtor may pay the sum into {Court on 
the Ist day the Court re-opens notwithstand- 
ing the absence of express provision to that 
effect. 

L, therefore, hold that the suit is not barred 
by limitation. 


: Case remanded. 
ı (1) 18 0, 281. 


_ CALCUTTA HIGH COURT. 
Privy Cousot Appiicatioxs Nos. 93 AND 94 
cr 1910, 

January 4, 1911. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Coxe. 
SECRETARY or STATE ror INDIA 1x 
Couscit— APPELLANT 
versus 


BRITISH INDIA STEAM NAVIGATION 


COMPANY AND ANOTHER— RESPONDENTS. 

Civil Procedure Code (Act F of 1903), ss. 109, 115— 
High Courts Act (24 and 25 Vict. C. 104), s. 15 — Letters 
Patent, s. 39—“Final order passed on appeal”, 
meaning of ~Order for discovery—Order deciding 
competency of Land Arquisition Judge to review certain 
portions of award —Final order —Privy Council Appeal, 
whether Lies, 

An order passed by the High Court in the exercise 
of its revisional jurisdiction under section 115 of the 
Civil Procodare Code, or of its power of superin- 
tendence under section 15 of the Charter Act, is “an 
ordsr madeor passed on appeal” within the meaning 
of section 10) of the Civil Procedare Code aud section 
39 of the Letters Patent. 

Girdharee Singh v. Hurdoy Narain, 21 W. R. 263, 
relied upon. 

Sunder Koer v. Chandishwar Prosad, 30 C. 679, 
distinguished. 

The term “final order”, in section 109 of the Civil 
Procedure Code and section 39 of the Letters Patent, 
denotes an order which finally decides any matter 
directly at issue in the case in respect of the rights 
of the parties. Ifthe order decides in effect finally 
the cardinal point in the suit, and, therefore, is an 
order whichJoan never, while the decision stands, be 
questioned again in the suit, itis “final”, notwith- 


standing that there may be subordinate enquiries tO 
be made. 

Ina Dand Acquisition Case, the High Court on 
the application of the parties ordere'l, under section 
115 of the Civil Procednre Code, that the Judge had 
no jurisdiction to review, at the instance of the 
Secretary of State, the award of the Collector in so 
faras it was not challenged by the claimants, and 
also that he had no jurisdiction to make an ordor for 
discovery: 

Held, that the order of the High Court was not a 
“final order” within the meaning of section 109 of the 
Civil Procedure Code or of section 39 of the Letters 
Patent, for although it determines only a question of 
law which affects one part alone of the case, it leaves 
other matters still to be determined. 

An application for leave to appeal to che Privy 
Council against the order was, therefore, refused. 


These are two applications by the Secre- 
tary of State for leave to appeal to His 
Majesty in Council against the order of a 
Division Bench cf the High Court (Mookerjee 
and Sharf-ud-Din, JJ.,) passed on Septem- 
ber 8, 1910, in Civil Rules No. 3084 etc., of 
1910 obtained by the claimants in a Land 
Acquisition Case before the District Judge of 
24.Pergannahs. (See 8 Ind. Cas. 107.) 

Messrs. Sinha, Stephen, Babus Ram Charan 
Mitter, Senior Government Pleader, Srish 
Chandra Chowdhry, Junior Government Pleader, 
and Joy Gopal Ghosh, for the Applicant, Secre- 
tary of State. 

Dr. Rash Behary Ghosh, Babus Surendra Nath 
Roy and Satyendra Nath Roy, for the Respond- 
ents. 

‘Judgment.—tThis is an application 
for leave to appeal to His Majesty in Conneil 
from the decision of this Court in the case of 
British India Steam Navigation Company v. 
Secretary of Siite for India in Council (1). In 
that case, an interlocutory order of the Land 
Acquisition Judge was challenged on behalf 
of both the claimantsand the Secretary of 
State. On behalf of the claimants, it wascon- 
tended, first, that the Land Acquisition Judge 
had no jarisdiction to review, at the instance 
of the Secretary of State, tha award of the 
Collector in sa far az is was nob challenged 
by the claimants, to re-examine items not 
controverted by them, andto set aside the 
award partially onthe ground that it was 
illegal and void, ard, szcandly, that the Land 
Acquisition Judge had no jurisdiction to make 
an order for discovery, and, at any rate, if 
he had such jurisdiction, he had exercised it 
improperly in the case before him. On be- 
half of the Secretary of State, it was con- 
tended, first, that the Lind Acquisition Judge 


(1) 8 Ind. Cas. 107; 15 O. W. N. 87; 12 O. L, J. 505 
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had jurisdiction, which he had improperly 
refused to exercise, to review the award of the 
Collector, to cancel or modify it, or to remit 
the proceedings to him for re-consideration ; 
and, secondly, that ifthe Land Acquisition 
‘Judge did not possess such jurisdiction, this 
Court had, at any rate, jurisdiction to take 
action of the same description, and that the 
circumstances of the case rendered the inter- 
ference of this Court essential in the interest 
of justice. In so far as the objections urged 
by the claimants were concerned, they were 
sustained by this Conrt, while those taken on 
‘behalf of the Secretary of. State were over- 
ruled. The result was that the Rule obtained 
‘by the Secretary of State was discharged, 
‘whilst that obtained by the claimants was 
made absolute. On behalf of the Secretary 
‘of State, the application now before us has 
been presented for leave to appeal against 
the order of this Court, only in so far as 
thereby the Rule obtained by the claimants 
was made absolute. In so far as the order 
discharged the Rule obtained by the Secre- 
tary of State himself, its propriety has not 
been assailed. The application, as amended 
before us, purports to have been made both 
under section 110 read with clause (a) of 
section 109 of the Civil Procedure Code of 
1905 and section 39 of the Letters Patent of 
the 28th December, 1865. The application 
has been opposed by the claimants on the 
ground that the order in question is neither 
an order passed or made on appeal, nor a final 
order, within the meaning of section 109 of 
the Code or section 59 of the Letters Patent. 
Two questions, therefore, arise for considera- 
tidn, namely, first, whether an order, passed 
by this Court in the exercise of its revisional 
jurisdiction under section 115 of the Code of 
1908 or of its power of superintendence under 
section 15 of the High Courts Act of 1861, 
may be deemed to be an order made or passed 
on appeal ; and, secondly, whether the order in 
_ this case, in so far as it reversed the order of 
the Court below for discovery and decided 
that it was beyond the competency of the 
Yuind Acquisition Judge to review certain 
partion of the award of the Collector, is a 
final order within the meaning of section 109 
of the Code of 1908 and section 39 of the 
Letters Patent. 
In so far as the first of these questions is 
concerned, it has been contended on behalf 
of the claimants that an order passed by this 


Court in the exercise of its. revisional juris- 
diction under section 115 of the’ Code, or of 
ils powers of superintendence under section 15 
of the Charter Act, cannot rightly be regard- 
ed as passed on appeal. In support of this 
view, reliance has been placed upon the ar- 
rangement of the provisions of the -Code of 
1908 which distinguish between-appellate and 
revisional jurisdiction; the -principles, which 
regulate the former, are contained in Part 
VII, embracing sections 98 to 112, \whereas 
the principles which underlie the latter are 
enunciated in section 115, contained in 
Part VIII. In answer. to this argument, “it 
has been contended on behalf of the Secretary 
of State that even if it be conceded that the 
arrangement of the Code lends some colour of 
apparent support to the contention- of the 
claimants, the position becomes materially 
different when the provisions of section 39 of 
the Letters Patent are examined. It has been 
argued, with considerable force, that the 
Letters Patent recognise an original (ordinary 
or extraordinary) jurisdiction and an appel- 
late jurisdiction and that no basis for a sug- 
gestion as to the existence of a revisional 
jurisdiction as distinct from the appellate 
jurisdiction can be traced therein. After 
careful consideration of the arguments which 
have been addressed to us and of the judicial 
decisions to which we shall presently ‘refer, 
we have arrived atthe conclusion that, the 
contention of the claimants, in so far as this 
particular point is concerned, cannot be sus- 
tained. Sections 11 tu 18 of the Letters Patent 
treat of the Civil Jurisdiction of the High 
Court including ordinary original, extra- 
ordinary original, and appellate jurisdiction, 
as well from original jurisdiction as from 
Courtsin the Provinces. No reference need 
be made for our present purposes to sec- 
tions 32 to 35, which treat of special juris- 
diction in admiralty, testamentary, and 
matrimonial matters. It is sufficient to 
point out that section 15 makes this Court a 
Court of Appeal from all the Civil Courts of 
the Bengal Division of the Presidency of 
Fort William and from all other Courts sub- 
ject to iis superintendence, and authorises 
the Court to exercise appellate jurisdiction 
in such cases as are subject to appeal by 
virtue of any laws or regulations in force. It 
is reasonably plain, from an examination of 
these provisions, that a revisional jurisdic- 
tion is not contemplated apart from the appel- 
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late jurisdiction. . Consequently, if we were to 
.uphold the contention of the claimants that 
the expression “an order made on appeal” in 
section 39 does not include an order made in 
. the exercise of revisional jurisdiction or of the 
powers of superintendence vested in the Court, 
we-might be driven to the position that the 
Court cannot exercise any revisional jurisdic- 
tion at all as such jurisdiction is not express- 
ly mentioned in the Letters Patent. An 
interpretation, which might lead to an infer- 
ence of this description, ought not, if possible, 
to be accepted as well-founded. The ques- 
tion, therefore, arises whether the revisional 
jurisdiction is essentially distinct from the 
appellate jurisdiction, or whether ib was in- 
tended by the Letters Patent to be included 
in the appellate jurisdiction. Now, the term 
“appeal” is defined in the Oxford Dictionary, 
‘Volume J, page 398, as the transference of a 
case from an inferior toa higher Court or 
tribunal in the hope of reversing or modify- 
ing the decision of the former. Inthe Law 
Dictionary by Sweet, the term “appeal” is 
defined as a proceeding taken to rectify an 
erroneous decision of a Court by submitting 
the question to a higher Court or Court of ap- 
peal, and itis added that the term, there- 
fore, includes, in addition to the proceedings 
specifically so called, the cases stated for the 
opinion of the Queen’s Bench Division and 
the Court of Crown Cases Reserved, and pro- 
ceedings in error. In the Law Dictionary by 
Bouvier, an appeal is defined as the removal 
of a cause froma Court of inferior to one of 
superior jurisdiction for the purpose of ob- 
taining a review and re-trial, and it is explain- 
ed that in its technical sense it differs from 
a writ of error in this, that it subjects both 
the. law and the facts to a review and retrial, 
while the latter is a Common Law procass 
which removes matter of law only for re- 
examination; itis added, however, that the 
term ‘‘appeal” is used in a comprehensive sense 
so asto include both what is described tech- 
nically as an appeal as also the Common Law 
writ of error; in other words, as put by Lord 


Westbury in Attorney-General v, Sillem (2),. 


the right of appeal isthe right of entering 
a superior Court and invoking its aid and 
interposition to redress the error of the Court 
below; or as Mr. Justice Subramania Aiyar ob- 
serves in Chappan v. Moidin (3), the two things 
(2) 10 H. L, C. 704; 10 Jur. 446; 10 L. T. 434. 
(8) 22 M. 68 at p. 80, > i 


which are required to constitute appellale 
Jurisdiction, are the existence of the relation 
of superior and inferior Court and the power, 
on the part of the former, to review deci- 
sions of the latter. Both these elements are 
obviously essential, for instance, an applica« 
tion before a Judge to discharge or vary an 
order made by himself, is not an appeal 
but a re-hearing, because the relationship of 
superior and inferior Court is absent; again, 
the order of the inferior Court may not he 
at all liable to be challenged before a superior 
tribunal; the exercise of the appellate juris- 
diction in sucha case is impossible. The 
matter is put Iucidly and concisely in the 
Commentary on American Jurisprudence by 
Andrews, Volume II, page 1510, where it is 
pointed out that appellate procedure embraces 
two distinct modes of its exercise, namely, 
first, the record of the inferior tribunal may 
be brought to the superior tribunal and the 
decision reviewed, affirmed, reversed or modi- 
fied; or, secondly, the superior tribunal may 
check the exercise or usurpation of power in 
inferior tribunals exercising judicial or quast 
jndicial power, or direct the mode in which 
they shall proceed without controlling the 
manner of doing that which is the result of 
judicial deliberation. Snbstantially to the 
same effect is the exposition given by Story in 
his work on the Constitution, (Volume II, sec- 
tions 1760 to 1776), where that learned Jurist 
points out the distiriction between the original 
and the appellate jurisdiction of a Court, and 
observes that the characteristic of an appeal 
is the revision of a judicial proceeding of an 
inferior Court, so that the mode in which 
that power is] exercised is wholly immaterial. 
We are, therefore, unable to acsept as well- 
founded the contention of the claimants that 
a narrow interpretation should be placed 
upon the expression “made on appeal” in sec- 
tion 39 of the Letters Patent, and its applica- 
tion excluded from all cases in which the 
order has been made in the exercise of re- 
visional jurisdiction or the power of super- 
intendence vested in the Court. The view, 
we take, is supported by the decision of thig 
Court in Girdharee Singh v. Hurdoy Narain (4), 
In that case, an application was made for 
leave to appeal to Her Majesty in Council 
against the decision of this Court in Hurdeo 
Narain v. : Girdharee Singh (5), where an 
(4) 21, W. R- 263. 
(5) 19 W. R. 227. 
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order for reversal of a sale was set aside by 
this Court in the exercise of its revisional 
jurisdiction and of its power of superinten- 
dence under the Charter Act. It was argued 
that the order of this Court was not passed 
on appeal; but this contention was overruled 
by Sir Richard Couch, C. J., and Jackson and 
Pontifex, JJ. The principle of that decision 
applies with peculiar force to the .circum- 
stances of the present case. Here the parties 
invited the Court below to decide a pre- 
liminary question as to the scope of the en- 
quiry before it, asalso the question of the 
right of the Secretary of State to obtain an 
orderfor discovery in aid of an investigation 
of the matters in controversy. In ordinary 
course, the trial would have proceeded on 
the merits on the basis of the decision of the 
Land Acquisition Judgeon these preliminary 
‘points, and the question of the legality of 
such decision would have formed the subject 
of consideration by this Court in the course 
of any appeal that might be preferred at the 
instance of either. party against the final 
decree. Both the parties, -however, chose a 
different course. They invited this Court to 
consider the propriety of the order in so -far 
as it -affected the interest of each. Conse- 
quently,if we look at the essence of the 
matter, we find that the parties have obtained 
a decision from this Court upon these 
points in advance as it were of the appeal 
against the final decree. The position is 
identical whenever this Court in the exer- 
cise of its revisional jurisdiction or power of 
superintendence, nfirms, reverses or modifies 
an interlocutory order of a subordinate 
Court, the propriety of which in ordinary 
course would comeup for consideration in 
an appeal against the final decree under 
section 105 of the Code of 1908. Under 
such circumstances, the language of section 
39 of the Letters Patent, in our opinion, 
does not require to be unduly stretched to 
enable us to hold that the order, now sought 
to be impeached by way of appeal to His 
Majesty in Council, was made by this Court 
on appeal. But it has been contended that 
the decision of this Court in Girdharee Singh 
v. Hurdoy Narain (4) is open to criticism, 
and that its authority has been shaken by 
subsequent decisions, amongst which refer- 
ence has been made to Sunder Koer v. 
Chandiswar Prasad (6). 1t is worthy of note, 

(6) 30 C. 679. : 


however, that when the case of Girdhart 
Singh v. Hardeo Narain (7) came to be heard 
by their Lordships of the Judicial Com- 
mittee, no suggestion appears to have been 
made that leave had been granted by the 
High Court improperly or erroneously. On 
the other hand, the case nf Sunier Koer v. 
Chandishwar Prasad (6)is clearly distinguish- 
able. It was there ruled that an order 
made by the High Court rejecting an ap- 
plication to amend a decree passed on ap- 
peal, was not an order made on appeal with- 
in the meaning of section 3? of the Letters 
Patent. This view is substantially in accord 
with the decision of a Full Bench of this 
Court in the cases of Soudamonee v. Moha- 
tap Ohand (3) and Enayet Hussain v. Rowshan 
Juhan (9), ‘where it was held that an order 
rejecting an` application to review a judg- 
ment passed on appeal was -not an order 
made-on appeal within the meaning of 
section 39 of the Letters Patent. This view 
may be defended on the ground that the 
order refusing an application for review, 
is an order made by the identical Court which 
passed the order assailed; in other words, 
the first element essential to constitute ap- 
pellate jurisdiction, namely, the existence of 
the relations of superior and inferior Cotirt 
is absent, Consequently, we need not express 
any opinion upon the ‘question raised by Sir 
Richard Couch, ©. J, in Girdharee Singh 
v. Hardoy Narain (4) as to the correctness 
of the earlier Full Bench decisions, and this 
is the only point upon which Sir Francis 
Maclean, O. J., in Sunder Koer v. Chandishwar 
Prasad (6), expressed his dissent from the 
view indicated by Sir Richard Conch. The 
case of Karsan Das v. Ganga Bai (10), which 
followed Sunder Koer v. Chandishwar Prasad 
(6), is an authority merely for the propo- 
sition that an order refusing to admit an 
appeal after the period of limitation pres- 
eribed therefor, is not an order made on 
appeal; whether this view is defensible on 
principle and may be reconciled with the 
decision of the Judicial -Committee in Rim 
Narain v. Parmeswar Narain (11), it is un- 
necessary to consider for our present pur- 
poses; possibly the actual decision in the 
(7) 3 I. A. 230; 26 W. R. 44. 
(8) 6 W. R. Mis. 102; B. L. R. Sappl. Vol. 585, 


(9) 10 W. R. 1 (F. B.); 1 B. L. R. 1 (F. B.) 
(10) 32 B. 103; 9 Bom. L. R. 566. 
(11) 30 ©, 309; 30 I. A. 20, 
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case before the learned Jadges of the Bom- 
bay High Court may be supported ontheground 
‘that such an order is nota judgment at all 
as ruled in Gobinda Lal Das v. Shiba Das 
Chutterjee(12). We may also add that the case 
of Jabu Sakan Singh v. Gopal Ohandra Neog 
(13) is not inconsistent with the view we 
take, as the point in controversy there ap- 
parently was whether an order by this 
‘Court in the ` exercise of its revisional 
‘jurisdiction allowing a party to sue in forma 
pauperis was a final judgment within the 
meaning of section 39 of the Letters Patent. 
‘So far as we are able to gather from the 
judgment of Sir Francis Maclean, ©. J., the 
essence of the objection was rather that the 
order was nota final judgment, than that 
it was made otherwise than an appeal. 
Upon a review then of the principles we 
have explained as also of the authorities to 
whick reference has been made, we are not 
prepared to give effect to the contention of the 
claimants in the case before us that the order, 
against which leave is sought to appeal to 
His Majesty in Council, is not an order “made 
on appeal” within the meaning of section 39 
of the Letters Patent. The first objection 
taken by them must consequently be over- 
ruled. 

In so far as the second question raised by 
the claimants is concerned, it has been ar- 
gued on their behalf that the order passed 
by ‘this Court is not a final order within 
the meaning of section 109 of the Code of 
1908 or section 39 of the Letters Patent. 
In answer to this contention, it has been 
argued on behalf of the Secretary of 
State that the order is a final order, in- 
asmuch as, so far as this Court is concerned, 
the decision of the points in controversy 
has become final, and cannot ba re-opened 
when an appeal is preferred against the 
ultimate decree of the Lind Acquisition 
Judge. In support of this view, reliance 
has been placed upon the case of Sarat 
Moni Debi v. Bata Krishna Banerji (14). 
Now it is obvious that whether a particular 
order is a final order for the purpose of the 
grant of leave to appeal to His Majesty in 
Council, must depend upon its nature and 


contents and its relation to the proceedings. 


in which it has been made. The order in 


(12) 33 C. 1828; 3 C. L. J. 645; 10 O. W. N. 986. 
(13) 8 C. W. N. 296. 
(14) 10 0. L. J, 386; 4 Ind. Cas, 459, . 


the case before us, as has already been ex- 
plained, deals vith two questions raised in 
the Court below, namely, first, whether the 
Land Acquisition Judge had jurisdiction 
upon the reference obtained by the claim- 
ants to consider the validity of the award of 
the Collector in so far as it is not challenged 
on their behalf; and, secondly, whether the 
Lind Acquisition Judge had made a proper 
order for discovery against the claimants, 
It is, in our opinion, clear beyond the possi- 
bility of dispute that in so far as the order 
sought to be impeached deals with the ques- 
tion of the propriety of the order for discovery. 
it is, in no sense, a final order within the 
meaning of section 39 of the Letters Patent 
or of section 109 of the Code of 1908. To 
use thelanguage of their Lordships of the 
Judicial Committee in Radha Kishen v. Col. 
lector of Jaunpur (15), the order merely di- 
rects procedure and is consequently not a 
final order. The only point, therefore, which 
deserves serious cousideration, is whether the 
order, in so far as it decides that certain 
portions of the award of the Land Àc- 
quisition Collector are not embraced 
within the scope of the investigation by the 
Special Judge, is a final order for the pur- 
poses of appeal to His Majesty in Council. 
Now, the expression “final order” is, uot 
defined either in the Letters Patent or in the 
Code, and it may be conceded that the 
judicial interpretation of the phrase is, by 
no means, free from difficulty. But the effect 
ofthe decisions on the subject, some of which 
may not ba easy to harmonise, is stated in 
the case of Sarat Mont Debi v. Bita Krishna 
Bunerji (14), where the earlier authorities are 
fully reviewed. The term “final order” de- 
notes an order which finally decides any 
matter directly at issue in the case in respect 
of the rights of the parties, If the order de- 
cides in effect finally the cardinal point in 
the suit, if it decides an issue which goes to 
the foundation of the suit, and therefore, is 
an order which can never, while the decision 
stands, be questioned again in the Suit, ib ig 
final within the meaning of section, notwith- 
standing that there may he subordinate en- 
quiries to be made. Questions of consider- 
able nicety may arise in the attempt to ap- 
ply this exposition to a concrete instance 
but the case before us is, in our opinion, 


reasonably free from difficulty. “Ti : 
(15) 28 I. A. 28; 23 A, 220, d7estion, 
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which was raised before the Special Judge 
‘as a preliminary matter for decision and 
which at the invitation of the parties has 
been determined by this Court, related to the 
precise scope of the enquiry before the Land 
‘Acquisition Judge. There is no controversy 
that the Judge is entitled to investigate 
the propriety of the award of the Collector 
in so far as itis impeached by the claimants. 
‘The point of difference is whether he canat the 
‘nstance of the Secretary of State include in 
this investigation the question of the propriety 
of that portion of the award with which 
the claimants are satisfiéd and for the examin- 
ation of which they have not obtained a refer- 
ence to the Court. We are not prepared to 
hold that a decision of this question is a de- 


cision of the cardinal point in the suit or of © 


‘an issue which goes to the foundation .of 
the suit. Itis manifest that whatever view 
may be taken of the question in contro- 
versy between the parties, the reference he- 
fore the Judge cannot come to a termina- 
tion without an investigation of the matters 
which admittedly form a legitimate subject 
of enquiry. The suggestion, which was 
made at one stage on behalf of the Secre- 
tary ‘of State, that the order is final be- 
cause in s9 far as this Court is concerned 
the question decided by it cannot be re- 
examined upon the appeal against the final 
decree, is obviously untenable; if this were 
the sole tést of finality of an order, all orders 
interlocutory or otherwise, made by this 
Court, would be final, Whether the chà- 
racter of finality can be rightly claimed in 
respect of an order, must be determined with 
reference to the precise relation in which it 
stands to the proceedings before the Court. 
It may be conceded generally that a final 
order is one which determines the rights of 
the parties in the suit or proceeding or a 
distinct and definite branch of it, and re- 
serves no further question or direction for 
future determination, except such as may be 
necessary to carry it into effect; but an order 
may be final though ib does not determine 
the rights of the parties, if even without such 
determination it terminates the particular 


uit or proceeding. An interlocutory order, , 


on the other hand, is generally one which 
does not dispose of the suit or proceeding 
but reserves some further question or direc- 
tion for future determination. As a general 
rule, an order cannot be rightly considered 


final which settles part only of several issues 
of law or fact; in other words, if the order 
decides a question the solation of which can: 
not, whatever view may be taken of it, ter- 
minate the proceeding beforé the Court, it 
cannot be appropriately called a final order. 
To take a concrete illustration, assame that 
a Court under Rule If of Ovder XIV of the 
Code of 1908 tries an issue of law first, and 
subsequently proceeds to deal with the issues 
of fact, it cannot reasonably be contended that 
the decision of the issue of law is an adjudi- 
cation which conclusively determines the right 
of the parties with regard to any of the 
matters in controversy withinthe meaning 
of section 2, clause 2 of the Code, so as to 
attract the operation of section 97; in other 
words, such a decision of the issue of law in a 
pending suit is not a conclusive determination 
or final order [see Behari Lal Pundit v. Kadar 
Nath Mullik (16), which was accepted as 
good law in Chanda Sala v. Probodh Oh mra 
(17)]. This view is not opposed to that 
taken in the case of Dwarka Nath Sarkar v. 
Haji Mahomed Akbar (18), where an order of 
remand by this Court, setting aside the final 
decree in a suit for the winding up of a 
partnership business, and directing accounts 
to be taken on a new basis, was regarded as a 
final order. In that case, the judgment of 
this Court on appeal determined the respective 
liability of the parties, and consequently, in- 
volved the decision of the issue which went 
to the foundation of the suit. On the other 
hand, the view we take is supported by the 
case of Bazj Nath Das v. Sohan Bibi (19), in 
which it was ruled’ that an order of remand, 
which determines only a part of the case and 
leaves other matters still to be determined, 
is not a final order within the meaning of 
section 109 of the Code. The learned Judges 
quoted with approval the observation of 
Brett, L. J. in Standard Discount Oo., v. Lt 
Grange (20) that no order, judgment or other 
proceeding can be final which does not at 
once affect the status of the parties, for 
whichever side the decision may be given, 


(16) 18 C. 469. 
(17) 36 C. 422 at p. 480 9 C, L. J. 251; 2 Ind. Cas, 
338. ` 
(18) 15 ©. W. N. 60; 7 Ind. Cas. 622, 
(19) 81 A. 545; 6 A. L. J. 786; 6 M. L. T. 94; 3 Ind, 
Cas. 967. s 
(20) (1877) 3 CO. P. D. 67; 47 L. J. Ü, P. 3; 37 L. T. 
732; 26W. R. 25, i 
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- Reference was also made, apparently with 
approval to the observation of Fry, L. J. in 
Salaman v. Warner (21) that “an order is 
final only where it is made upon an applica- 
tion or other proceedings which must, 
whether such an application or other proceed- 
ings fail or succeed, determine the action; 
and- conversely, an order is interlocutory 
whereit cannot be affirmed that in either 
event the action will be determined.” It is 
worthy of note, however, that the decision in 
this latter case has been doubted if not dis- 
sented from by Halsbury, Iu. ©. in Bozson v. 
Alirincham Urban District Council (22), where 
the decision of Sir George Jessel, M. R. in 
Shubrook v. Tufnell (23) was accepted as 
good Jaw. The case nearest in point is that 
of Collins v. Vestry of Paddington (24), where 
an order was treated as not final because it 
decided only one point in the case, of such a 
description that in whatever way that point 
might be decided, the case would have to go 
back for the decision of other matters in the 
action. To putthe matter in another way, 
the decision was treated as interlocutory, be- 
cause it could not, in any event, necessitate 
the entering of final judgment for either 
party—a position which is materially 
strengthened by the decision in Inve Croas- 
dell (25). In the case before us, the deci- 
sion of the preliminary question as to the 
precise scope ofthe enquiry by the Land 
Acquisition Judge could not possibly ter- 
minate the proceedings before him. Indeed 
the parties have subsequertly obtained from 
this Court an order by consent, that whiat- 
ever view we may take ofthe nabure of the 
order, they should be at liberty to ask the 
Special Judge to take evidence upon the 
questions which are admittedly within the 
scope of his investigation. In this view, it 
is impossible for us to hold that the order is 
final order within the meaning of section 109 
of the Code or of section 39 of the Letters 
Patent, although it determines only a ques- 
tion of law which affects ons part alone of 
the case, and leaves other matters still to be 


determined. We may add that this conclu- 
R te (1891) 1 Q. B. 734; 60 L. J. Q. B. 624; 39 W. 
n 94 


(22) (1903) 1 K. B. 547; 72 L.J. K. B. 271; 51 W. 
R. 337; 67 J. P. 397. 

(23) 9 Q. B: D. 621; 46 L. T. 749; 30 W. R. 740. 

(24) 5 Q. B. D. 368; 49 L. J. Q. B. 264; 42 L. T. 578; 
28 W. R. 588. 

25) (1906) 2 K. B. 569; 75 L. J. K. B. 769; 95 L. T. 
441; 54 W. R. 620; 22 T. L. R. 759. 
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sion is by no means to be regretted, because 
it is clearly inexpedient that leave to appeal 
should be granted against an order of this 
description. The inevitable result would be 
that the proceedings would be prolonged for 
a series of years, whereas if they were brought 
to a termination in the Court below, the 
appeal against the final decree could be heard 
by this Court in ordinary course, and the 
litigation might then proceed to His Majesty 
in Council ready and ripe for hearing on 
every point, at no very distant date. The 
second objection, therefore, must be decided in 
favour of the claimants. 

The result is that the application is refused 
with costs ten gold mohurs. Itis conceded 
that this order will govern the application in 
the other case, which also will, therefore, 
stand dismissed with costs ten gold mohzrs. 

Appeal dismissed, 


CALCUTTA HIGH COURT. 
Misceccansous Crvin Arpeau No. 186 
or 1910, 

January 13, 1911. 
Present:—Mr. Justice Movkerjee and 
Mr. Justice Teunon. 

KUMUD NATH ROY CHAUDHRY— 

PrTITIONER—APPELLANT ` T 
versus 
Rai JATINDRA NATH CHAUDHRY— 
OPPOSITE DARTY— WÊSPONDENT, 

Civil Procedure Code (Act V of 1908), O. V, Rr. 9,12 
17, O. 1X, r. 18—“Resides”, meaning of-—Substituted 
service—Change in law— Jurisdiction oj first Court— 
Amendment of decree after appeal presented and amend. 
meni aster appeal disposed of—Limitation Act (IX of 
1908), Sch. I, art. 164—“Knowledge”, meaning of. 

For the purposes of service of summons, residenca 
is not identical with ownership, that is, a permanent 
absentee cannot be described as resident in a placo 
merely by virtue of ownership. 

Residence denotes the place where an individual 
eats, drinks and sleeps. 

R. v. North Curry, 4 B. and C, 953; 107 Eng. Rep. 
1313; 7 D. & R. 4234: 4 L. J. (o.8.) K. B. 65; In re 
Oldham, 1 O. M. & H. 158; R. v. Fermanagh, 
21. R. 559 at 564; and R.v. Tyrone, 2 I. R. 497 at p. 
510, relied upon. 

Substituted servico can be justified under Order V, 
Rale 17 of the Civil Proceduro Code, 1908, only when 
it is shown that proper efforts were made to find the 
defendant. In this respect the new Code has altered 
the law. 

The mere presentation of an appeal does not put 
it beyond the power of the original Court to deal in 
any manner with the judgment under appeal. But 
the position is different after the adjudication of 
the appeal, when the original judgment has beon 
superseded by the judgment of the Court of appeal, | 

Mellish v. Richardson, 1 Gl. and F. 224; 36 R. H, 
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111; 6 Bli (N. s.) 70; Brij Narain v. Tejpal, 37 I. A. 
70; 32 A. 295; 6 Ind. Cas. 669; 14C. W. N. 667; 7 A. 
L. J. 507; 11 C. L. J. 560; 12 Bom. L. R. 444;8 M. L. 
T., 457; 20 M. L. J. 587; 1 M. M. W. N. 892; Damodar 
Manna v. Sarat Chandra Dhal, 13 C. W. N. 846; 3 Ind. 
Cas. 468, relied upon, 

Dhonai Sardar v. Tarak Nath Chowdhury, 5 Ind. 
Cas. 525; 12 C. L. J. 53; Ramanadhan Y. Narayanan, 
27 M. 602; 14 M.L.J. 321 and Sankara Bhatta v. Sub- 
raya Bhatia, 30. M. 535; 17 M. L. J. 486, not followed. 

Therefore, an original Court can entertain an 
application to set aside an ex parte decree presented 
by one of the defendants when an appeal preferred 
by the contesting defendants from the decree made 
against them in the same suit, is pending. 

The term “knowledge” in article 164 of Schedule 
Iofthe Limitation Act, 1908, means certain and 
clear conception of a fact, the fact being the decree 
in the suit. The expression “knowledge of the 
decree” means knowledge not of a decree butof the 
particular decree which is sought to be set aside 

Pundlick v. Vasantrao, 11 Bom. L. R. 1296; 
4 Ind, Cas. 586, followed. 

Therefore, where the petitioner’s brothers had 
knowledge of the ew parte decree made against the 
petitioner, the inference cannot reasonably be drawn 
that he had a similar -knowledge of it when it is 
proved that he lived away from his brothers who 
never communicated the fact of the decree to him. 

Appeal from the order ofthe Sub-Judge 
of 24-Pergannahs, dated April 20, 1910. 

Babus Saret Chandra Ghose and Lalit 
Mohan Mukeijee, for the Appellant. 

Babus Sarat Chandra Roy Chowdhury and 
Lalit Mohan Banerjee, for the Respondent. 

Judgment.—This appeal is directed 
against an order of refusal of the Court below 
to set aside an ew parte decree. On the 27th 
September 1907, the present respondent, 
who had taken an assignment of a mortgage 
bond, commenced an action to enforce the 
> security against the mortgagors, who formed 
a family of five brothers. Of these the first 
three entered appearance in the suit and 
disputed the claim of the plaintiff. There 
was no appearance on behalf of the other two 
defendants. On the 24th July 1908, a decree 
upon contest was made against the first three 
defendants, and an eg parte decree against the 
other two defendants, On the 26th June 
1909, two applications were made, one by 


each of these defendants, to set aside the- 


ex parte decree. On the 20th April 1910, 
the Subordinate Judge dismissed both the 
applications. He held that the summons was 
not duly served, but that as the applicants 
knew about the suit when it was actively 
defended by their eldest brother, the applica- 
tions were barred by limitation. One of the 
brothers alone, by name Kumud Nath Roy 
Chowdhry, has preferred this appeal, and on 
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his behalf, the decision of the Subordinate 
Judge has been assailed on two grounds, 
namely, first, that the period of limitation 
applicable to the case is that provided by 
article 164 of the Limitation Act of 1877 


which was in force when the ea parte decree 


‘was made, and that as no steps have yet been 


taken to exccute any process for enforcement 
of the judgment, no question of limitation 
arises; and, secondly, that even if article 1€4 
of the Limitation Act of 1908, wkich came 
into force after the ea purte decree had been 


-made and before ihe application to set it aside 


had been presented, be held to be “applicable, 
there is no evidence to show that the peti- 
tioner had knowledge ofthe ex parte decree 
more tkan thirty days before the application 
was made. These points have been strenu- 
ously contested on behalf of the respondent 
decree-holder, and it has further been urged 
on his behalf, first, that the summons was 
daly served upon the petitioner, and, secondly, 
that as an appeal had been présented by the 
contesting defendants against the decree, the 
Subordinate Judge had no jurisdiction there- 
after to entertain any application to set aside 
that decree at the instance of even the de- 
fendants against whom it had been made 
ex parte. The questions, therefore, which 
emerge for consideration from the arguments 
addressed to us on both sides, are, first, was 
summons duly served upon the appellant, the 
petitioner in the Court below? Secondly, 
had the Court below jurisdiction to entertain 
the application at the instance of the appel- 


lant after an appeal had been preferred 


against the decree by the contesting defend. 
ants? And, tairdly, was the application 
barred by limitation? 

In so far as the first of these grounds is 
concerned, under Rule 13 of Order IX of the 
Civil Procedure Code of 1908, the burden is 
upon the petitioner to satisfy the Court that 
the summons was not duly served upon him. 
Now Rule 9 of Order V provides that where 
the defendant resides within the jurisdiction 
of the Court in which the suit is instituted, 
or has an agent resided within that jurisdic- 


-tion who is empowered to accept service of 


the summons, the summons shall be delivered 
to the proper officer to be served by him. 
Rule 12 next provides that, wherever it is 
practicable, service shall be made on ihe de- ` 
fendant in person, uvless he hasan agent 
empowered to accept service, in which case 
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service on such agent shall be sufficient. 
Rule 17 provides the procedure to be followed 
when the defendant refuses to accept service 
or cannot be found, and lays down that when 
the serving officer cannot find the defendant, 
he shall affix a copy of the summons on the 
outer door or some other conspicuous part of 
the house in which the defendant ordinarily 
resides or carries on business or personally 
works for gain. Now, in the case before us, 
the summons was taken for service to the 
ancestral family house of the defendant in 
Taki within the jurisdiction of the Court of 
Subordinate Judge of the 24-Pergunnahs. 
The defendant was not found in the 
house; there was no one present upon whom 
the notice could be served, nor had the 
defendant any agent empowered to accept 
service, Asa matter of fact, the defendant 
is an overseer under the Maharaja of Kassim- 
bazar and since 1697, bas lived at Murshid- 
abad. He asserts, and there is no reason 
to distrust his testimony, that he has not 
been at Taki for five or six years. Under 
“these circumstances, the summons was affixed 
to the outer door of the house at Taki, be- 
cause, as the serving officer stated on hisreturn, 
he found that all the rooms were locked up, 
and none lived in the house at the time. 
The learned Vakil for the respondent has 
contended that the summons was duly serv- 
ed under the provisions of the law, because 
as the house was owned by the defendant, he 
must be taken to have resided there; in other 
words, it has been argued that for the pur- 
poses of the service of summons, residence 
is identical with ownership. This position 
is manifestly untenable. The term “resides” 
is not defined in the Code, but in the Oxford 
Dictionary (Volume VIII, page 517) it is 
stated to mean “dwelling permanently or for 
a considerable time, to have one’s settled or 
usual abode, to live in or ata particular 
place.” Substantially the same definition 
was given by Mr. Justice Bayley in R.v. 
North Curry (1), when he observed as fol- 
lows:—— What is the meaning of the word 
resides? I take it that that word, where 
there is nothing to show that itis used ina 
more extensive sense, denotes the place 
where an individual eats, drinks and sleeps, 
or where his family or servants eat drink 
and sleep.” To the same effect is the observa- 


(1) (1825) 4 B. & C. 953; 107 E. R. 1313;7D.& R. 
424; £ L J. (0, 8.) K. B. 65. 


OASES. 191 


tion of Mr. Justice Blackburn in Inve Oldham 
(2) “a man’s residenca is where he habitually 
sleeps.’ The argument, however, that resi- 
dence is convertible and identical with 
ownership, has somelimes been advanced. 
and it was expressly negatived by Gibson, J., 
in R. v. Fermanagh (3). Tt was ruled in this 
case that the residence of a man is primarily 
the dwelling and home where he is snpposed 
usually to live and sleep; it may also include 
a man’s business abode, the place where he is 
to be found daily; but, it was added that it 
would be a manifest abuse of language, with- 
out warrant in any dictionary, law or usage, to 
describe a permanent absentee as resident in 
a place merely by virtue of ownership. This 
view was affirmed by Holmes, L. J. in R. v, 
Tyrone (4). In the case before us. it js 
impossible, in our opinion, seriously to 
maintain the view thatthe defendant resided 
in his paternal house at Taki within the 
meaning of Rules 9 and 17 of Order V of the 
Code,-although, as a matter of fact, he lived 
permanently at Murshidabad where he was 
employed in the service of the Maharaja. 
We may further observe that the service in 
this case was made in contravention of 
Rule 17, inasmuch as the copy of the sum- 
mons was affixed on the outer door of the 
house before all due and reasonable diligence 
had been exercised to find out the defendant, 
Tn this respect the new Code has altered the 
law, in that substituted service can be justi- 
fied under the present Rule only when it jy 
shown that proper efforts were madeto find 
the defendant. It is fairly clear that the 
plaintiff knew that the defendant did not 
ordinarily reside in the ancestral house at 
Taki, and yet insisted upon the service of the 
summons at that place. We must, therefore, 
overrule the contention of the respondent and 
affirm the view taken by the Subordinate 
Judge thatthe summons in this case was 
not duly served. It follows, consequently, 
that under Order IA, Rule 13, the petitioner 
is entitled to invite the Court to set aside the 
ex parte decree as against him. 

In so far as the second point is concerned, 
it has been argued by the learned Vakil for 
the respondent that the Subordinate Judge 
had no jurisdiction to entertain the applica- 
tion to set aside the ex parte decree, because 
the contesting defendants had preferrad an 

(2) 1 0. M. & H. 158. 

(3) (1897) 2 I. R. 559 at p. 564, 

(4) (1801) 2 I. R. 497 at 510. 
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appeal to this Court against tbe decree. In 
support of this view, he has placed reliance 
upon the cases of Dhonai Sardar y Tarak Nath 
Chowdhry (5) and Sankara Bhatta v. Subraya 
Bhatta (6). In answer to this argument, it 
has been contended on behalf of the appellant 
that the cases mentioned are distinguishable, 
. inasmuch as the application to set aside the 
ex parte decree in these cases, was made to 
the Original Court after the decree had been 
affirmed on appeal, and that the case now 
before us is completely covered by the deci- 
sion in Sarat Chandra Dhal v. Damodar Manna 
(7), which was affirmed on appeal under sec- 
tion 15 of the Letters Patent, Damodar Manna 
v. Sarat Chandra Dhal (8). Tn our opinion, the 
objection taken by the rcspondent must 
be overruled. It isworthy of note, that this 
_ point was not urged in the Court below and 
there is no legal evidence on the present 
record to show that an appeal against the 
decree has been preferred to this Court by the 
contesting defendants. We do not desire, 
however, to rest our decision upon what may 
be deemed a technical ground. We shall 
assume thatthe appeal was lodged in this 
Court on the 15!h April 1909, and though 
presented out of time was directed to be 
registered, on the 7th May 1909, That 
appeal, however, is still pending in this Court 
and the decree of the original Court is still 
in full force and operation; it has not been 
superseded by any decree on appeal or 
merged therein. Under these circumstances, 
it is difficult to appreciate how on principle 
the view can be maintained that the juris- 
diction of the original Court io entertain an 
application to set aside the decree, in so far 
as itis ex parte, has heen taken away. It 
has been broadly contended, however, by the 
learned Vakil for the respondent, upon the 
authority of expressions to be found in the 
judgments in Dhonat Sardar v. Tarak Nath 
Chowdhry (5); Ramanadhan v. Narayanan (9) 
and Sankara Bhatta v. Subraya Bhatta (6), 
that the immediate effect of the presentation 
of an appeal to a superior Court against the 
decree of a subordinate Court is to destroy 
the jurisdiction of the latter Court to deal 
with the judgment in controversy in any 


way. We are not prepared to accept this 
(5) 5 Ind. Cas. 525; 12 G. L. J. 58. 
(6) 30 M. 535; 17 M. L. J, 436. 
(7) 12 C. W. N. 855. 
(8) 3 Ind. Cas. 468; 13 C. W., N. 846. 
(9) 27 AL 602; 14 M. L. J. 321. 
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proposition as well-founded on principle, and 


it is, asa matter of fact, opposed to the 
decision of the House of Lords in Mellish v. 
Richardson (10), in which it was ruled that 
where the Court would otherwise have the 
authority to amend the judgment, it may be 
done after an appeal has been taken. This 
view is entirely inconsistent with the theory 
that the mere presentation of an appeal puts 
it beyond the power of the original Court to 
deal in any manner with the judgment under 
appeal. The position is obviously different 
after the adjudication of the appeal, when 
the original judgment has been superseded 
by the judgment of the Court of appeal. 
[Brij Narain v. Tejbal (11). 

The view we take has been adopted alsoin a 
long series of decisions in the American Courts 
amongst which reference may be made to La 
parte Henderson (12) and Texas Railway Co., 
v. Walker (13). We must, therefore, adhere 
to the principle which underlies the decision 
of this Court in Damodar Manna v. Narat 
Chandra Dhal (8) and overrule the contention 
of the respondent that the original Court 
could not entertain the application to set aside 
the ex parte decree presented by the appellant 
merely because the contesting : defendants 
had preferred an appeal to this Court. 

Tn so far as the third point is concerned, 
jt has been argued by the learned Vakil for 
the appellant that as soon asthe ex parte 
decree was made against him, a right ac- 
crued to him to have it set aside within tbe 
period prescribed by the Limitation Act of 
1877, and that such right was not affected 
by the Limitation Act of 1908. It has been 
argued, on the other hand, that the applica- 
tion to set aside the ew parte decree, present- 
ed as it was after the Limitation Act of 1908 
had come into operation, attracted the opera- 
tion of the provisions of the new Act, and 
in support of this view, reliance has been 
placed upon the case of Basiruddin Mandol v, 
Sanaulla Mandol (14). This latter decision, 
however, furnishes no authority in support of 
the contention of the respondent, and it may 
be observed that the head-note to the report 

(10) (1832) 10. L. & F. 224; 36 R. R. 111; 6 Bli. 
(x. s.) 70. 

(11) 87 I. A. 70; 32 A. 295; 6 Ind. Cas. 669; 1 M., 
W. N. 392; 14 C. W. N. 667; 7 A. L. J.507;11 C. L. J. 
560; 12 Bom. L. R. 444; 8 M. L. T. 457; 20 M. L. J. 587, 

(12) (1887) 4 Southern 284. 

(13) (1905) 87 S. W. 194. 

(14) 6 Ind, Cas. 154; 16 C. W. N. 102, haste 
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is entirely misleading. * An examination of 
the judgment shows that the question of the 
applicability of the Act of 1998 was not 
decided. In the case before us also the 
point need not be decided, because we have 
‘arrived at the conclusion, that whether the 
provisions of the Act of 1877 or of 1903 be 
held applicable, the application is not barred 
-by limitation. The petitioner asserts that 
he first became aware of the ex pirte decree 
on the Ist June 1909 and made the applica- 
tion to set it aside on the 26th June follow- 
ing. The learned Subordinate Judge, how- 
ever, has held that as his brothers had 
knowledge of the ex parte decree, the infer- 
ence may reasonably be drawn that he 
had a similar knowledge of it. We are 
unable to accept this conclusion as based on a 
correct appreciation of the evidence. As 
pointed out by Mr. Justice Davar in Pundlick 
v. Vasant Rao (15), the term “knowledge” in 
article 164 of the Limitation Act of 1908, 
means a certain and clear perception of a 
fact, the fact being the decree in tbe suit; the 
ex pression ‘knowledge of the decree’ means 
knowledge not of a decree but of the partica- 
lar decree which is sought to ba set aside. 
Now in the case before us, there isno direct 
evidence on the record that the petitioner had 
knowledge of the decree before the lst June, 
1909. The circumstances, upon which re- 
Hance has’ been placed in support of the 
contrary view, are entirely inconclusive. As 
the petitioner asserts, the feelings between 
the brothers have not been of the very best, 
and the eldest brother is said to have wast- 
ed their properties. The petitioner lives 
away from his brothers, and there is no 
tangible evidence to show that the latter 
communicated the fact of the decree to him. 
Jt has further been contended that as five 
thousand rupees vias paid in partial satis- 
faction of the judgment-debt for which the 
brothers are jointly liable, the petitioner must 
have been aware of tke decree; but the lat- 
ter maintains that he has not paid any share 
of this sum. Ib further appears that the 
compromise attempted with the decree-holder 
fell through, and there is nothing to show that 
the petitioner was aware of the details of the 


(15) 11 Bom. L. R. 1296; 4 Ind. Cas. 586. 





* The headnote in 15 ©. W., N. 102 is misleading. 
But see the headnote of the case in 6 Ind. Cas. 154, 
which is quite correct.—£d, 
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proposed settlement. Ib has finally been 
suggested that as notices were issuedon thi? 
occasion when the decree was made absolute, 
the petitioner musb at that time have been 
apprised of the ea parte decrea It trans- 
pires, however, that the notice addressed to the 
patitioner was served in the ancestral house. 
Upon an examination, then, of all the 
circumstances of the case and of the evidence 
onthe record as it stands, we find it impos- 
sible to maintain the view of the Subordinate 
Judge that the application is barred by 
limitation. 

The result, therefore, is that this 
appeal must be allowed, the order of the 
Subordinate Judge reversed, and the ex parie 
decrea set aside as against the appellant. 
The appellant is entitled to his casts both 
here and in the Court below, as, on the face 
of the proceedings, it is manifest that the 
plaintiff proceeded with the trial of the snit 
with full knowledge that the summons al- 
dressed to the defendant had not been duly 
served. We assess the hearing fee in this 
Court at five gold mohurs. 

The question next arises, what is the effect 
of this order upon the decree so faras the 
other defendants are concerned. The pro- 
viso to Rule 13 of Order IX lays dowa, that 
where the decree is of such a nature that it 
cannot be set aside as against the defendant 
only against whom: it has been made ev parte, 
it may be seb aside as against all orany of 
the other defendants also. We are unable, 
however, to deal with this matter at the 
present stage, because the other defendants 
have not been made parties to this procead- 
ing. Butit is desirable that the question 
should be decided before the suib is re-heard 
as against the appellant, because if the point 
is left open for controversy, ib may obviously 
lead to grave complications. We, therefore, 
direct that a notice be issued upon the other 
defendants mortgagors so as to enable thenr 
to state their objections, if any, to an order 
jn terms of the proviso to Rule 13 and 
Order IX. 

As soon as they have been afforded air 
opportunity to be heard in this matter, we 
shall make asupplementary order in that 


behalf, 
Appeal allowed, 
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MAHADEO. LAL V. DINKAR PRASAD. 
CALCUTTA HIGH COURT. 
MISCELLANEOUS Orvin Appear No. 236 
or 1909. 
January 16, 1911. 
Present:—Mr. Justice Brett and 
Mr. Justice Chitty. 
MAHADEO LAL—DECREE-BOLDER— 
APPELLANT 
VErSUS 
DINKAR PRASAD AND GTHERS—-JUDGMENT- 
. DEbTORS-—— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 47 and O. 
XXI, r. 58—Claim—Previous purchaser in ewecution of 
mortgage decree, if competent to object to sale in caecution 
of money-decree. 7 

A property was sold in execution of a mort- 
gage-decree and purchased by A. M was about to 
have the same property sold in execution of his 
money-decree against the same judgment-debtors. 
A then made an application asking that the Court 
would exempt the property from sale. The Court 
granted the application: ` 

Held, that as no provision having been made in the 
Civil Procedure Code for such an application, 
the order of the Court below was made without 
jurisdiction. 

Held, further, that the matter could not be re- 
garded as aclaim, inasmuch as the purchase by 
which tho applicant claimed to have acquired 
his title to the property was made long after 
the attachment of the property by the second decree- 
holder. 

Held, also, that the matter did not’ fall within 
the purview of section 47 of the Civil Procedure 
Code, as the applicant could not be said to be the 
representative of the judgment-debtor for the pur- 

| poses of that section. A 

Appeal from the order of the Sub-Judge 
of Durbhanga, dated May 15, 1£09. 

Babu Baldeo Narain Singh, for the Appel- 
lant. 

Babus Joy Gopal Ghose andeChandra Sekhar 
Banerjee, for the Respondents. 

Judgment.—Thisis an appeal from 
an order of the learned Subordinate Judge 

-of Durbhanga allowing an objection which 
had been preferred by Darson Gope and Babu 
Anuplal, two of the present respondents, to 
the sale ofa share in Mongah Kuar Ranjit, 
pergannah Chakmani, belonging to Babu 
Dinkar Prasad and others (judgment-debtors 
respondents) in execution of a money-decree 
which hed been obtained against those judg- 
ment-debturs by the transferor of Mohadeo 
Lal, the present appellant. 

It appears that Mahadeo Lalis the trans- 
feree of a money-decree which had been ob- 
tained against Dinkar Prasad and others and 
that he, on the 29th May 1906, attached the 
property. now in question in the execution of 
hat decree. 
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On the 17th May 1908, a mortgage-decree 
was passed against the same judgment- 
debtors in favour of Nund Lal Singh. In 
execution of that decree, the property in ques- 
tion in this appeal’ was attached and, on 
the 17th June 1908, was sold by auction 
and purchased by petitioner No. 2, Anup- 
lal, in the name of petitioner No. 1,. Darson 
Gope, two of the present respondents. 

When -Mohadeo Lal was about to have the 
same property sold in execution of his decree, 
the petitioners, (who are two of the respond- 
ents before us), on the 26th April 1909, filed 
a petition of objection asking that the Court 
would exempt the property adyertised from 
sale. The attention of the Judge was drawn 
at the time by the officer of the Court to the 
fact that it was doubtful under what section 
of the Code such an application could be 
made, but the Judge expressed no opinion on 
the point. Mohadeo Lal put in a counter- 
petition alleging that the purchase by Anup- . 
Jal in execution of the mortgage decree was 
fraudulent and collusive. 

Tt may he noted that Anuplalis the brother 
of Dinkar Prasad, Mohadeo Lal being their 
first cousin. 


The two petitionscame on for hearing before 
the learred Subordinate Judge and on the 15th 
May 1909, he passed the order, the subject of 
this appeal. 


A preliminary objection was taken that no 
appeal lies. It is not easy to see under what 
section of the Code the learned Subordinate 
Judge thought he was proceeding. If the 
proceeding be considered as a claim under 
Order XXI, Rule 58 (section 278, Civil Pro: 
cedure Code, 1882), it is obvious that no ap- 
peal would lie and the order of the learned 
Subordinate Judge would be final, subject 
to the party against whom if was made insti- 
tuting a suit to establish his right. The 
matter cannot, in our opinion, be regarded 
as such a claim or objection, inasmuch as the 
purchase, by which the respondents claim to 
have acquired their title to the property, was, 
made long after the attachment of the pro- 
perty by Mohadeo Lal. It may be pointed 
out that the Court was in error in allowing 
(if it did allow) the decree-holder in the 
second execution case to receive the proceeds 
of sale without reference to the attachment 
by Mohadeo Lal which was then subsisting 
and long prior in date. 

Nor can the application be regarded as one 
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under Order XXI, Rule 89, because the sale 


had notactually taken place. 

It appears to us that no provision has 
been made in the Civil Procedure Code 
for such an application as the present and 
that the order of the learned Subordinate 
Judge must be regarded as one made without 
jurisdiction. 

Some attempt was made to argue that the 
matter fell within the purview of sec- 
tion 47 (section 244 of Civil Procedure Code, 
1882) ; but we are unable to hold that 
the present respondents- petitioners can be said 
to be representatives of the judgment-debtors 
for the purposes of that section. They are, in 
fact, setting up an antagonistic title based on 
their purchase. 

As we hold that the order of the learned 
Subordizate Judge was wade without juris- 
diction, we can deal with it in our revisional 
juriedictian, ard, in cur opinion, the only 
course which we can adcpt is to set aside the 
crder of the Subordinate Judge as passed 
without jurisdiclicn ard to direct that 
the sale in execution cf the decree passed 
in favour of Mohadco Lal do proceed. 

We refrain from expressing any opinion 
on the question which has been raised before 
us, namely, whether the sale of the property 
in execution cf the mortgage decree obtained 
by Nund Lal Singh and its purchase by 
Anuplal and Darson Gope, two of the present 
respondents, was or was not fraudulent or col- 
Jusive. That question must be decided by a 
competent Court, should proceedings be taken 
by either of the parties before us after the 
proceedings in execution of the decree of 
Mohadeo Lal have been concluded. 

The result, therefore, isthat we set aside 
the order of the Subordinate Judge, dated the 
15th May 1909, as passed without jurisdiction 
and direct that the sale in execution of the 
decree of Mohadeo Lal»do proceed. We direct 
that Anuplal and Darson Gope do pay the 
costs of Mohadeo Lal in this Court and in the 
lower Court. We fix the hearing fee at three 
gold mohurs. 


Order set aside. 
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PUNJAB CHIEF COURT. 

Civ Revision Case No. 3157 or 1910. 
January 18, 1911. 
Present:—Mr. Justice Johnstone. 
MIRAN BAKHSH—P tarntirr—Petitionen 

2 versus 
SHER MUHAMMAD—Derenpant— 
RESPONDENT. 

Ciril Procedure Code (Act V of 1908), Schedule 
II, Rr. 1, 3, 17 Arbitration- Agreement -~Ap)i- 
cation for presentation to Comt written by all 
parties interested —Presentation by one party, effect of -- 
Reference. 

The parties to a pending suit agreed between 
themselves out of Court to nominate certain 
arbitrators to decide their dispute and, in pursuance 
of their agreement, had a petition written for 
presentation to the Court. But the dofendant 
refusing to join in the presentation of petition, the 
plaintiff alone presented it in Court: 

Held, that, as both parties did not make the 
application to Conrt, the provisions of article 1 of the 
second Schedule were not satisfied and no order of 
reference to arbitration could be made under article 3. 

Quiere.- Whether an application for presentation to 
Court, asin this case is an agreement in writing 
within the meaning of article 17. 

Ghulam Jilani v. Mohammad Hussain, 25 P. R. 1302; 
12 M.L.J. 77; 29 C. 167; 29 I. A. 51; Indur Subbarımy 
Reddi v. Kandadai Rajamannar Iyyangar, 26 M. 
47; Parsidh Nesayan Singh v. Ghansham Norayen 
Singh, 9 C. W. N. 878, followed. 

Lal Mohan Pal v. Surya Kumar Dass, 11 0, W.N. 
1152, distinguished. 

Thangi Ram v. Musammat Budho Rai, 84 P.R. 1901; 
J12 P. L. R. 1901, Samabai v. Premji Pragji, 20 B. 
804; Salig Ram v. Jhanna Kuar, 4 A. 546, referred to. 

Petition, under section 70 (a) of Act XVII 
of 1884 as amended by Act XXV of 1899, 
for revision of the order of the Sub-Judge, 
Hoshiarpur, dated the 18th October 1910, 
refusing to refer the case to arbitrators. 

Rai Sahib Lala Sukh Dial, for the Peti- 
tioner. 

Sheikh Abdul Qadir, for the Respondent. 

Judgment.—aA suit was instituted 
in June 1910. On 8rd October, the parties 
apparently agreed between themselves out 
of Court to nominate certain arbitrators to 
decide their dispute and, in pursuance of the 
agreement had a petition to the Court 
written out. The Judge being absent for 
some days, this petition could not be used 
until 17th October, when plaintiff alone 
presented it in Court defendant denying 
having agreed to arbitration and refusing 
to join in the presentation. On the follow- 
ing day the matter was argued before the 
Court, which decided that, as both parties 
did not make the application, no reference 19 
aibitialion was possible. 


196 


IRAN DAKHSH v. SHER MUBASIMAD, 


As the point was one of some difficulty, I 
admitted plaintiffs petition for revision and 
I have now heard arguments. The law is 


contained in Schedule II, Civil Procedure 
Code, 1908. The first article of the Schedule 
runs thus;-— 


“(1) Where in any suit, all the parties 
interested agree that any matter in difference 
between them shall be referred to arbitration, 
they may, at any time before judgment is 
pronounced, apply to the Court for an order 

- of reference. 

(2) Every such 

writing.” 


application shall be in 
Article 3 begins thus. 


“The Court shall by order refer to the 


arbitrator the matter in difference.” 


Article 1 states the conditions under 
which the Oourt may, and indeed must, 
make _a reference. Those conditions clearly 
are (a). agreement to refer arrived at by 
the parties; (b) application by all parties 
interested. In the present case the parties 
did enter into an agreement and did concur 
in having an application written, but only 
one pariy presented the application and 
asked the Court to act upon it. The question 
is whether article 1 can be said to have been 
satisfied. 


‘Many authorities have been quoted to me, 


and I have looked at a few more. For plain-, 


tiff, who wishes the above question to be 
answered in the affirmative, Mr. 
says no direct authority is to be found, but 
he mentions such cases as Jhangt Ram v. 
Musammat Budho Rat (1) ; Samabad v. Premji 
Pragji (2) and Salig. Ram v. Jhunna Kuer (3). 


I do not think any of these proves the point. 


I need not discuss them because, in my opinion, 
the further authorities to be discussed below 
make the case quite clear against plaintiff. 
Apart from authorities, Mr. Sukhdial’s main 
argument is that, inasmuch as an agree- 
ment in writing to arbitrate entered into 
between disputants before any suit has been 
instituted, can be enforced against the wishes 
of a party to that agreement under article 
17 of the Schedule, it would be anomalous 
to hold that an agreement of similar kind is 
uot enforcible if entered inio during the 
pendency of a suit merely because one party 


(1) 84 P. R. 1901; 112 P. L R.1901. 
(2) 20 R. 304, 
~ = (8) 4A. 546. 
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changes his mind before the actual presenta- 
tion of an application in Court, especially 
where the parties have actually gone so far 
as to draw up the application. This argu- 
ment, which at first sight seems to have 
some reason in it, fails, when we compare 
article 1 and article 17. The wording is 
different, and it is plain that the Legislature 
contemplated the alleged anomaly, if it is 
really an anomaly at all, for see the inter- 
pretation put upon the law in Ghulam Jilani 
v. Mohammud Hussain (4).. (The old Civil 
Procedure Code was then in force, but the 
words used have full application here). Their 
Lordships said:—“In cases falling under 
Head I (the arbitration pendete lite), the 
agreement to refer and the application to the ` 
Court founded upon it must have the concurrence 
of all parties concerned, and the actual refer- 
ence is the order of the Court. So that no 
question can arise as to the regularity of the 
proceedings up to that point.” 


This seems to me quite clear, and to bein 
accordance with ihe common sense view 
that not only the writing out of an applica- 
tion but the presentation of it must have 
the concurrence of all the parties concerned, 
I would like also to remark that article 17 
requires an agreement in writing. It is 
doubtful whether the application or petition 
in this case can be called an agreement ; 
but I need not press this point. d 


Indur Subtaramy Reddi v. Kandadaí 
Rajamannar Tyyangar (5) lays stress on the 
necessity for “consent” of all the parties ; it 
seems to me that in the present case defend- 
ant had a locus penttentie and took advan- 
tage of it. In Parsidh Narayan Singh v. 
Ghansham Narayan Singh (6), it is said that 
all parties must join in the-reference, and 
Lal Mohan Pal v. Surya Kumar Dass (7), 
which at ‘first sight seéms against defendant, 
is really distinguishable. There some parties 
merely stood apart and took no share in thé 
proceedings, allowing the reference to be 
made and the award to be prepared and 
presented in Court without protest. Virtu- 
ally it was taken that they had by silence 
given consent. Whether the law is correctly 


(4) 25 P. R. 1902; 12M. L. J. 77; 29 C. 167; 29 
LA. 51. 

(5) 26 M. 47. 

(6) 9 0. W. N. 873. 

(7) 110. W. N. 1152. 
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stated in that ruling or not, we need notstop 
to consider, in any case it is no guide here. 
For these reasons, I dismiss the petition 


- with costs. 


Petition dismissed. 


MADRAS HIGH COURT. 

Civis Revistoy Petirroy No. 32 or 1910. 
December 22, 1910. 
Presenéi:—Mr. Justice Wallis. 
SALEM TOWN BANK, Lp., ny ITS 
Secretary, K. NARASINGA ROW-- 
PETITIONER 
Versus 

S. VENKATACHAR AND ANOTTER— 


RESPONDENTS. 

Contract Act (IX of 1872), s. 74—Stipulation for 
high interest from default of payment of instalment — 
Penalty. 

Where a bond provided for re-payment of the 
amount advanced in 20 monthly instalments, and 
interest on the whole amount at 18} per cent. per 
annum from date of first default: 


- Held, that the provision as to interest was not in 
the nature of a penalty. 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree dated 15th-March 1909-.of the District 
Court of Salem, in S. C. S. No. 62 of 1908. 

Facts.—tThe facts are clear from the 
following judgment of the lower Court :— 

Plaintiffs, the Salem Town Bank, sae to 
recover balance due under a Kantu bond 


executed in their favour by defendant for . 


Rs. 300-0-0 on 24th January 1903. 

Defendants are ex parte. 

A clerk of plaintiff proves execution and 
receipt of consideration to the extent of 
Rs. 254-6-0, also part payments and 2 letters 
from lst defendant and noticas. 

-The only question is. whether the charge 
of interest at 18$ per cant. per annum from 
date of default of instalment payment should 
be relieved against. The bond provides in 
consideration of a net advanca of Ry. 254-6-0 
for pryyment of 20 monthly instalments of 
Rs. 15, at the first default the whole balance 
(Ri, 390 less previous .instalments) is to be 
recoverable with interest ab 182 per cant. per 
annum. This is a very severe clause, and 
wag obviously intended to be applied at 
once, if at all. ‘Instead of this plaintiffs have 
allowed the bond to run on for 54 years after 
the first default, though no payments at all 
were made from August 1903 to February 
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1903. Plaintiffs’ Vakil argues that this was 
done at Ist defendant's request: buat the 
earliest letter of defendants is dated 4th 
December 1906 and in it he frankly says he 
cannot pay more than the bare instalments 
of Rs. 15 a month and tells plaintiffs that if 
they are nob satisfied they may seek bheir 
own remedy. I.think it is a case for relief. 
Plaintiffs will be given a decree for the 
balance due under the bond on 24th August 
1903 with subsequent interest at 6 per cent. 
per aunum to dateof realizition less subse- 
quent payment; also costs (Vakil’s feo 
Rs. 3 0-0). 

Judgment.—tThecontract, Mxhibit A, 
has been reduced to writing and we cannot 
import into it any additional terms. On the 
face of it, it is a contract for the re-payment of 
an advance of, Rs. 300 by 20 instalments 
without interest The interest only becomes 


. payable on default, and [ do rot think this is 


a case of a stipulation for an enhanced rate 
of interest on default soas to bring the case 
within.the explanation to section 7-4 of the 
Indian Contract Act(IX of 1872), or that the 
stipulation can be said to be penal. 

It follows that the plaintiff is entitled to 
recover interest at the contract rate of 15} 
per cent. and the decree will be modified by 
allowing interest at this rate instead of at 
6 percent. The respondents will pay the 
costs of the petitioner. 

Decree modified, 


MADRAS HIGH COURT. 

Civit Reviston Perrrion No. 102 or 1910. 

December 21, 1510. 
Present:-——Mr. Justice Wallis. 
VELU PILLAY—Petitioner 
versus 
APPASAWMI PANDARAM AMD Gruurs— 
RESPONDENTS. 

Civil Procedure Code (Ast V of 1993), Sch. TI, R. 16 
-— Limitation Act (IN ef 1909), art. 153—Award— 
Decree passed without allowing time for abje tions — 
Illegality. 

An award of arbitrators having been passed on 27th 
September 1909, the Court passed n decree in accord- 
ance therewith on 29th September 1909: 

Held, that the decree was liable to be set aside 
as it was given before the time allowed by law for 
hearing objections to the award had passed. 

Petition, under section 115 of Act V of 
1903, praying the High Court to revise the 
decree of the District Munsit’s Court of 
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Tiruvalur, dated the 29th September 1909, in 
Original Suit No. 402 of 1903. 

Mr. G. S. Ramachandra Aiyar, for the 
Petitioner. > ; 

Judgment.—Theaward was made on 
the 27th September 1909, and the decree was 
passed on the 29th September 1903. Under 
Rule 16 of Schedule IL of the Code of 
Civil Procedure, the Court is empowered 
to pass the decree after the time for making 
an application to seb aside the award has 
expired. A period of ten days is allowed for 
this purpose by article 158 of the Limitation 
Act of 1905 whereas the Court allowed only 
two. The decree is set aside and the case 
remanded for disposal according to law. 
Costs will abide the result. 

Decres set aside: case remanded, 


(s. c. 8A. L- J. 10.) 
ALLAHABAD HIGH COURT. 
Seconp Oivie Apewat No, 1018 oF 1998. 
November 24, 1910. 
Present; — Mr. Justice Richards and 
Mr. Justice Tudball. 

SHADI LAL AND orHess—Dereypints— 
APPELLANTS 
VErSUs 


MUHAMMAD ISHAQ KHAN ann OTARRS 


‘ —-PLAINTIFF3 — RESPONDENTS. 

- Custom—Long enjoyment—Inference from—Landlord 
and tenant-~Tenant’s right over land used for the pur- 
pose of drying cowdung cakes. 

It is open to a Court to infer from long enjoyment 
not exercised by permission, stealth or force, the 
existence of a custom. Jf the Court after considering 
the evidence comes to the conclusion that the alleged 
customis unreasonable orthat the privilege is enjoyed 
as the result of permission given or that it is 
exercised by stealth or force, the Court is equally 
entitled to find against the alleged custom, 

Kuar Sen v. Mamman, 17 A. 87, referred to. 

biter.—It might be unreasonable for tenants to 
claim to preventa Zamindar using a large piece of 
land for building, agricultural or other purposes, 
merely because without interference on the part of 
the Zemindar, they had for many years used the laud 
for the purpose of drying cowdung cakes. 

Second appeal from a decree of the Dis- 
trict Judge of Aligarh. 


Mr. J. N. Chaudhri, for the Appellants. 

Mr. B. HE. O'Conor (with him Mr. G. P. 
Boys, Hon’ble Mr. Sunder Lal and Hon’bie 
Mr. Moti Lal Nehru), for the Respondents. 

Judgment.—aAfter hearing the parties 
in this appeal we have come to the conclusion 
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that the appr oazht nat bo bs desided with- 
oat deterninwtimn of som furthar mutters by 
the learned District Judze. Notwithstand- 
ing that the defendants claimed actual title 
to the land in- dispute, the case was fought 
out upon the issue whether or not the de- 
fendants had aright to sork their cloth and 
dry it on the property in dispute whioh has 
now been found to be the proparty of the 
plaintiffs. It ssems tous that the learned 
Districs Judge- was ‘of opinion that no Court 
under any circumstances could find that 
customary right existed where the evi- 
dence in support of the custom consisted of 
user. In this we think the learned Judge 
was wrong. In our opinion, it is open to the 
Court to infer from long enjoyment not ex- 
ercised by permission, stealth, or force, the 
existence of a custom. Of course, if the 
Court after considering the evidence came to 
the conclusion that the alleged custom was 
unreasonable or that the privilege was enjoy- 
ed as the result of permission given or that 
it was exercised by stealth or forca, he would 
be equally entitled to find against the al- 
leged custom [vide Kurir Sen v. Mamman (1)]. 
We accordingly refer the following isaues to 
the lower appellate Court:— 

(1) Does any custom exist by raaszon of 
which the defendants are entitled to exerciss 
the right of ssaking anddeying their cloth oa 
the plaintiff's property? 

(2) Over what portion of the land in 
dispute are the defendants entitled to enjoy 
this right? 

In determining the32 issues the Court will 
have regard to the remarks expressed above. 
If the Coart finds that there was a castom 
extending over some portion bab nob over 
the whole land in dispute, the Court, by 
means of a mip or otherwise, will clearly 
define the araa byor which the rignt exists. 

The Court will also. ba entitled to take 
into consideration the raasonablene33 of the 
alleged custom. For example, we consider 
that ib might be unreasonable for tenants 
to claim to prevent a zenin lar using a large 
piece of land for building, agricultural, or 
other purposes, merely because without inter- 
ference on the part of the zamindar they had 
for many years used the land for the purpose 
of drying cowdung cakes. In the present case 
we think that the Court might, in conjunction~ 
with theevidenceof usar, consider such matter 


(1) 17 A. 87. 
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as the importance of the industry, the length 
of time it has been established and the 
possibility or impossibilities of carrying on 
the industry elsewhere if the land is turned 
into a grove. "The Court will be entitled to 
take any additional evidence ib finds neces- 
sary; on return of the findings 10 days will ba 
allowed to file objections. 

On return of „the finding Mr. 
Richards delivered the following 

Judgment.—tThe finding on the issue 
referred by us is against the appellants. Ob- 
jections have been filed and the particular 
objection is that there was a finding by the 
lower appellate Court before the remand that 
“there had been a user which extended over 
a period of 50 years, and that the finding 
of the Vourt upon remand that there was 
no evidence that the families of the appel- 
lants have constantly and without inter- 
mission made use of the tank for a very 
long time” is inosnsistent with the first find- 
ing. 

In our order of Senani we explained to 
the learned Judge that user under certain 


Justice 


circumstances might establish a custom. It- 


appears that when the case went back, very 
few of the appellants appeared or were re- 
presented. A compromise, which the learned 
Judge says, was most advantageous to the 
appellants, was agreed upon by their re- 
presentatives. Shadi Lal, however, refused 
to abide by the compromise and the case 
had to proceed. The learned Judge has 
found against the custom, and we have no 
reason to think that he did not fully carry 
out the directions we gave him in the order 
of remand. We, however, were ready to hear 
the learned pleader for the appellants and were 
ready that he should refer us to the evidence 
which was taken in the Court below original- 
ly and also on remand, so that we might 
dispose of the case ourselves without any fuar- 
ther delay. The learned pleader admitted 
that he is not in a position to refer u us to this 
evidence. 

We, accordingly, must dismiss the appeal 
with costs. 


Appeal dismissed. 
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1 (9 a8A.Ld.18) 
ALLAHABAD HIGH COURT. 
First Civit Arrear No. 249 ov 1999. 
November 24, 1910. 

Present: —Sir John Stanley, Xr., Chief 
Justice, and Mr. Justice Banerji. 
MAKHAN LAL—DEFENDANT—ÅPPELLANT 
versus 


’ GAYAN SINGH AND OTHERS—PLAINTIFFS— 


RESPONDENTS. 

Hindu Law—Widow —Alienation—begal necessity — 
Marriage oj daughter--Feast given on return from 
pilgrinage—Construction of well, 

Money borrowed by a Hindu widow for the 
expenses of the marriage of her daughter is money 
borrowed for legal necessity. 

Expenses incurred by a Hindu widow in the con. 
struction of a well may be a legal necessity if ib be 
proved to be for the benefit of ‘the estate. 

A feast given by a Hindu widow on return from a 
pilgrimage cannot be saidto beso intimately con- 
nected with the pilgrimage as to justify its allowanco 
as money expended for legal necessity. 


First appeal from the decree of the Addi- 
tional Subordinate Judge of Aligarh. 

Dr. Satish Chandra Banerji, for the Appel- 
lant. 

Dr. Te) Bahadur 
ents. 

Judgment.—The plaintiffs are the 
reversionary heirs of one Nohar Singh. They 
instituted the suit out of which this appeal 
has arisen for a declaration of their title and 
for possession of the property of Nohar Singh. 
Nohar Singh left a widow, Musunnai Mendo, 
who execated three hypothecation bonds in 
favour of Zalim Singh and Chanadin Singh, 
both now deceased. Suits were brought upon 
these bonds and the properly now in question 
was sold in execation of decrees obtained in 
these suits and portion of the property was 
purchased by the mortgagees. The suit of 
the plaintiffs in the present case was resisted 
on the ground that the mortgages in question 
were executed by ALusammat Mendo to raise 
money for legal necessity. The Cours below 
held that there was legal necessity for portion 
only of the loan taken by her and gave a 
decree accordingly to the plaintiffs for posses- 
sion and for mesne profits. The learned Sub- 
ordinate Judge deducted, however, from the 


Sapru, for the Respond- 


“mesne profits, the sums representing the 


amount obtained by Musammat Mendo for 
legal necessity. 

Makhan Lal, ason of Chandan Singh, 
appeals against this decree. His case is that 
Musammat Mendo obtained the entire of the 
loans and executed the bonds, to which we 
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have referred, for legal necessity. The oon- 
sideration for the first bond is stated to be 
money due on account and cash for construct- 
ing a well. The second bond was for money 
taken to satisfy accounts and money due on a 
bond of the 21st of December, 1880. The 
third was for money raised to meet money 
due on accounts and adecree of one Manla 
Baksh. ‘The accounts of Chaudan Singh and 
Zalim Singh were examined to ascertain the 
particulars of the expenditure referred to in 
these bonds, and it was ascertained that the 
money was advanced under three principal 
cheads:—(1) for the constraction of a well; 


(2) for defraying the expenses of a feast on ` 


the return of Masammat Mendo from Gaya, 
and (3) for the expenses of the marriage of 
Mendo’s daughter, The money borrowed for 
the expenses of the marriage of Mendo’s 
daughter was clearly for legal necessity, and 
the Court below rightly allowed the money 
so expended. But in respect of the other 
matters to which. we have referred, it held 
that there was uo legal necessity for the 
borrowing. Expenses incurred in the cone 
strnetion of a well may be a legal necessity if 
it be proved to be forthe banefit of the 
estate; bub there is no evidence to satisfy us 
‘that the well which was constructed by 
Musammat Mendo was’ constructed for the 
benefit of the estate or for the good:‘of her 
tenants and cultivators. We, therefore, 
think that the Court below was right in dis- 
allowing this item. The other item, namely, 
the expenses of a feast on the return of Mendo 
from pilgrimage, appears also to us not to 
have been incurred for legal necessity. A 
feast given on the return of a pilgrim cannot 
be said to be so intimately connected with the 
pilgrimage as to justify its allowance as 
money expended for legal necessity. We 
know of no authority for allowing sach an 
itom as coming within the meaning of legal 
necessity and none has been cited tous. For 
these reasons we agree in the view taken by 
the Conrt below and dismiss the appeal with 


costs, 
Appeal dismissed. 
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(s. c. 8 A. L, J. 27.) 
ALLAHABAD HIGH COURT. 
First Civis Appeat No. 301 or 1909. 
November 29, 1910. 
Present: —Sir John Stanley, Kt, Chief ` 
Justice, and Mr, Justice Banerji. 

UMDA BEGAM—PLAINTIRR—APPELLANT 

versus | 

MUHAMMADI BEGAM AND OTHERS— 

DEPENDANTS— RESPONDENTS. 

Muhammadan Law—Sunni sect—Marriage —Dower 
—No stipulation at marringe—Prompt or deferred— 
Civil Procedure Code (Act V of 1993), O. II, r. 2— 
Pleadings —Estoppel. 

Under the Sunni School of Muhammadan Law, 
when there is no stipulation at the time of marriage 
whether the dower “is to ba prompt or deferred, a 
portion of the dower must bo considered prompt and 
the amount of such portion is to be determined with 
reference to custom: where there is no custom, it 
must be determined by the Court with reference to 
the status of the wife and the amountof the dower. 

Bidan v. Mazhar Husain, 1 A. 483; Taufik-un-nisse v. 
Ghulam Kambar, 1 A. 506, followed. 

Mirza Bedar Bakht v. Mirza Khurram Bakht, 19 W. 
R. 315; Masthan Sahib v. Assan Bivi Ammal, 23 M. 
371; Inayat Husain v. Muhammad Husain, A. wW. N. 
(1889) 158, distinguished. 

A Muhammadan lady of Sunni sect sued her husband 
for the recovery of a portion of her dower as prompt— 
there being no stipulation at the time of her marriage 
whethor her dower was to be prompt or deferred-- 
and obtained a decree after the death of her husband. 
She sued again for the balance of her dower, alleging 
it to be deferred: Held, that her second suit was snob 
barred under Order TTI, Rule 2 by reason of her former 
suit. 

Held, further, that in view of the defence of the 
plaintiff's htisband in the former suit that the whole 
of the dower was deferred, it was not open to the 
defendants to contend in the second snit that the 
whole of it was prompt. 

First appeal from a decree of the Suborii- 
nate Judge of Moradabad. 

Hon’ble Nawab Abdul Majid, for the Ap- 
pellant. 

Mr. 0. C. Dillon with him Mr. Abdul Raoof, 
for the Respondents. 

Judgment.—This appeal'arises in a 
suit brought by the plaintiff-appellant for a 
portion of her dower. She is the widow of 
Muhammad Ali Bahadur Khan, and it is ad- 
mitted that the amount of her dower was 
Rs. 1,25,000. During the life-time of her 
husband she brought a suit in 1886 to recover 
Rs. 25,060 out of her dower, which she said 
was payable to her as it had not been settled 
at the time of her marriage whether her 
dower was to be promps or deferred. In 
answer to her claim her husband alleged that 
according to the contraet entered into by the 
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parties at the time of the marriage the whole 
amount of the dower was deferred. The 
Court overruled this contention and made a 
decree in the plaintiff's favour on the 26th of 
June, 1886, holding that the amount claimed 
was recoverable under the rules of Muham- 
madan Law governing the parties. Muham- 
mad Ali Bahadur Khan having since died, 
the plaintiff brought the suit out of which 
this appeal has arisen to recover Rs. 30,000 
out of the balance of her dower and she re- 
linquished her claim to any sum in excess of 
that amount. 

The suit was defended on the ground, 
among others, that the whole amount of the 
plaintiff’s dower was recoverable at the time 
when she instituted her suit in 1886, and 
that as she did not claim the whole amount of 
her dower in that suit the present claim is 
barred by the provisions of Order II, Rule 2 
of the Code of Civil Procedure, 1908, which 
corresponds with section 48, Act XIV of 
1&82. This contention has found favour with 
the Court below which has dismissed the 
claim. i 

This appeal is preferred by the plaintiff, 
and it is urged that the Court below has 
erred in holding that the whole amount of 
the dower was recoverable at the time when 
the suit of 1886, was instituted. Ia our 
opinion this contention is well-founded and 
the weight of authority is in support of 
it. In Kidan v. Mazhar Husain (1), Sir 
Robert Stuart, ©. J., and Pearson, J., held 
that when at the time of marriage the pay- 
ment of dower has not been stipulated to, be 
deferred, payment of a portion of the dower 
must be considered prompt; and the amount 
of such portion is to be determined with re- 
ference to custom: where there is no custom 
it must be determined by the Court with 
reference to the status of the wife and the 
amount of the dower, i 

The same view was held by Pearson and 
Oldfield, JJ., in Taufk-un-nissa v. Ghulam 
Kambar (2). This is in accordance with 
what is stated in Mr. Amir Alis work 
on Muhammadan Law, Vol. II, page 
483. The learned anthor observes: “Under 
the Hanafi doctrines, each case will be decid- 
ed on its own individual merits. ‘When 
it has been explained how much of the dower 
is prompt that much should be promptly 


(1) 1A. 483. 
(2) 1 A. 506. 


INDIAN CASES, 


_ the rale of the Shia School. 


201 


paid. When this has not been done, regard 
should be had to the (qualifications of the) 
woman and the dower mentioned in 
the contract, with the object of determin- 
ing how much of such dower should be 
considered prompt in the case of such 
woman; and the amount so determined is 
to be prompt accordingly, without regard to 
the proportion ofa fourth or a fifth, but what 
is customary is also to be considered.’ In 
support of this view he refers to the Falawat 
Kazi Khan, the Fatawai Almgiri andthe Radd- 
wl-Muhtar. He distinguishes the rule of the 
Hanafi School from that of the Nhia School 
under which the whole of the dower is on 
sidered prompt, when the nature of it is nob 
menticned in the contract of marriage, that 
is, how much of it is prompt and how much 
is deferred. Thesame doctrine of the Hanafi 
School is also stated in Baillie’s Muhammadan 
Law (Hanifeea), p. 127, and in Shama Charan 
Sarkar’s Tagore Law Lectures, 1873, p. 359. 

The parties to this case ara governed by 
the Hanafi doctrines, they being Sunnis. 
Therefore, the rule referred to above applies 
to them and not the doctrine of the Shia 
School. 

Mr. Dillon, the learned eounsel for the 
respondents, relies on a passage on Sir 
William Macnaghten’s Principles and Pre- 
cedents of Muhammadan Law, page 59, and 
also on the case of Mirza Bedar Bukhé v. 
Mirza Khurrum Bukht (3). In Macnaghten’s 
Muhammadan Law it is stated that where it 
was not stipulated at the marriage whether 
the dower was to be prompt or deferred, the 
whole amount of the dawer should be 
regarded as prompt. This undoubtedly is 
the rule of the Shia School of Muhammadan 
Law. As pointed out in the Tagore Law 
Lectures for 1873, no authority is cited in 
support of the view propounded in Sir 
‘William Macnaghten’s work, and it may be 
that the propositoin which he lays down is 
In Mirza Bedar 
Bukhi v. Mirza Khurrum Bulshé (3) their Lord- 
ships of the Privy Council after referring to 
the passage in Macnaghten’s Muhammadan 
Law, ab page 59, relied upon by the learned 
counsel for the respondents, held that when it 
is not stated whether the dower is to be 
prompt or deferred, the whole amount of the 
duwer should be held to be prompt. That 


case was manifestly one governed i 
(3) 19 W. R. 315, = pina 
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School of Muhammadan Law. The parties 
to ib were, as the judgment points out, 
members of the royal family of Oudh, and it 
is well-known that the royal family of Oudh 
followed the Shia School of Muhammadan 
Law, see Introduction to Baillie’s Muham- 
madan Law (Imamia). That case, therefore, 
must be regarded as an authority in the case 
of persons subject to the Shia School. 

The ruling of their Lordships was follow- 
ed by the Madras High Court in Masthan 
Sahib v. Assan Bivi , Ammal (4). The 
arguments of counsel in that case clearly 
show thatit was a case to which the Shia Law 
applied. These. rulings, therefore, do not 
support the respondent’s contention. 
© In Inayat Husain v. Muhammad Husain 
(5), which is also relied upon by Mr. Dillon, 
a Bench of this Court held, following the 
decision of their Lordships, of the Privy 
Council to which we have referred and the 
dictum in ‘Macnaghten’s Principles and 
Precedents of Muhammadan Law, that where 
it was not expressed’ whether the payment of 
dower wasto be prompt or deferred, it 
must be held that. the whole was due on 
demand, It does not appear from the report 
or from the paper-book of the case, to which 
we have referred, whether the parties to it 
were governed by Shia doctrines or by the 
doctrines of the Hanifia School. If the 
learned Judges intended to lay down as a 
general rule applicable to all Muhammadans 
that the whole amount of the dower in a case 
like this was to be deemed to be prompt, we 
aré, with all deference, unable to agree with 
them. As we have pointed out above the 
decision of their Lordships of the Privy 
Council, which the learned Judges followed, 
related to the case of persons governed by the 
Shia Law, according to which the whole 
amount of the dower would in such circum- 
stances, be deemed to be. prompt. But the 
weight of authority, as shown above, in the 
case of persons onthe Sunni persuasion, is 
in favour of the view that the amount of 
dower payable to a wife, where ib was not 
settled at the time of the marriage whether 
it was to be prompt or deferred, would be re- 
gulated by custom, or in the absence of 
custom by the status of the parties and 
the amount of the dower settled. In this 


view the Court below was wrong in hold- 
(4) 23 M. 371. 
(5) A. W. N. (1889) 153, 
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ing that the whole amount of the plaintiff's 
dower was payable to her when she instituted 
her suit in 1886, and that her present claim 
offends against the rule laid down in Order II, 
Rule 2. 

We may also observe that the decision 
in the previous suit precludes the defendants 
from raising the contention which they put 
forward. One of the ‘issnes laid down in 
that suit was what was the amount of dower 
which the plaintiff could at time of that suit 


. claim according to Muhammadan Law, legal 


enactments and custom. The defendants’ 
case was that the whole amount of the dower 
was deferred. ‘The Court repelled that con- 
tention and held that the plaintiff was entitl- 
ed to claim Rs. 25,000, z.e., one-fifth of the 
whole amount of her dower. This was the 
case of the defendants. In the face of that 
decision, it seems to us thatit is no longer 
open tothe defendants to dispute the correctness 
of the plaintiff's contention that the whole 
amount of her dower was.not payable at the 
date of the former suit. ` 

Weaccordingiy allow the appeal and set 
aside the decree of the Court below, and as 
the suit was erroneously decided on a pre- 
liminary ground, we remand it to that Court 
under the provisionsof Order XLT, Rule 23 of 
the Code of Civil Procedure, with directions 
to re-admit it under its original number 
in the register and dispose of the other 
questions which arise in the case according 
to law. The appellants will have their costs 
of this appeal. Other costs will abide the 
event, 

Appeal decreed ; cause remanded. 





CALCUTTA HIGH COURT. 

Secoxn Crvit APPFAL No. 1284 of 1910. 
Cin Rute No. 3293 or 1910: 
January 9, 1911. 

Present: —Mvr. Justice Woodroffe and 

: Mr. Justice Carnduff. 
RAGHUNATH SINGH—Opnsector— 
APPELLANT 

i versus 
ABDHUT SINGH—Poetrrioyzr— 
RES?ONDENT. 

Central Provinces Land Revenue Act (XVIIT of 1881, 
as amended by Act XVI of 1889), ss. 22, 186 H. ()— 
ActITof 1904 repealed by Bengal Act IV of 1903-—Second 
Appeal—Application for partition —Decision of Deputy 
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RAGHUNATH SINGH V. ABDHUT SINGH, 
Commissioner—Appeal to Commissioner—Seconduppeal 
to High Court, whether maintainable. 

An application for partition was dismissed by the 
Deputy Commissioner, Sambalpur. An appeal from 
that order was preferred to the Commissioner who 
dismissed it. 

A second appeal was filed in the High Court: 

Held, that under section 186 H (1), of the Central 
Provinces Land Revenue Act, as impliedly amended 
by Bengal Act 1V of 1903, the appeal from the 
Deputy Commissioner lay to the District Judge, but 
asitwas wrongly preferred to the Commissioner 
the appellant lost his remedy and the second appeal 
was incompetent. š 


Appeal from the decree of the Commissioner 
of Cuttack, dated February 28, 1910, confirm. 
ing a decree of the Sab-Divisional Officer of 
Sambalpur, dated December 16, 1909. 

Facts.—This appeal arises out of an 
application hy Abdhut Singh, for partition of 
a village Kesapali of the estate Jampergarh 
Tehsil Sadu, District Sambalpur. 

Objection has been taken to this-by Raghu- 
nath Singh (applicant’s brother) that by the 
nature of the grant and family custom the 
estate is impartible and that Kesapali, being 
a muafi village, is not a mahal and, therefore, 
cannot be partitioned. 

The Sub-Divisional Officer overruled the 
objection and held that Kesapali is a mahal 
and Hable. to be partitioned. | 

On appeal the Commissioner upheld the 
decision of the Sub-Divisioaal Officer. 

It was contended on appeal before the 
lower appellate Court that the Court below 
had no jurisdiction to entertain the appli- 
eation for partition inasmuch as Kesapali 
is an impartible estate from the nature of the 
grant and by family custom. Kesapali 
being a revenue-free grant there is no 
engagement for the payment of land revenue to 
Government and, therefore, itis not a mahal 
and cannot be partitioned by a Revenue Court, 
section 4 cl. (7) and sections 136 and 126 of 
Land Revenue Act. Qnestions of title and 
proprietary right having. been raised in the 
objection, the matter should have been re- 
ferred to the Civil Court under section 136G, 
Central Provinces Land Reverue Act. 

Moulvi Syed Shamsul Huda and Mr. D.N. 
Sarkar, for the Appellant. 

Babu Satis Chandra Ghose, for the Re- 
spondent. 

Judgment. 

Woodroffe, J.—The law in force at the 
institution of these proceedings was the Cen- 
tral Provinces Land Revenue Act (XVIII of 
1881) and the Bengal Civil Courts Act of 
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1837; inasmuch as Act II of 1904 was ra. 
pealed by Act IV ot 1906, so far as it rə- 
ferred to Sambalpur No doubt, section 22 (b) 
of Act XVIII of 1881 provides “ that when 
a decision or order is passed by the Deputy 
Commissioner an appeal lies to the Commis- 
sioner. But by an amendment introducəd in 
ihat Act by section 136 H (1), all decrees and 
orders passed by the Deputy Commissioner 
shall be held to be decrees, and orders 
of a Court of Civil Judicature and shall ba 
open to appeal as if passed by the Court of 
the Deputy Commissioner acting as a Court of 
Civil Judicature of first instance, under the 
Central Provinces Civil Courts Act, 1885” and 
to that extent that section [186 H (1)] now 
qualifies section 22, clause (b) whatever may 
have been the case when that section [136 H 
(1)] was first enacted. For we must construe 
the words “Central Provinces Civil Courts 
Act 1885” occurring in section [136 H (1)] 
as referring to the Bengal Civil Courts Act. 
Ifthe decree or order was passed by the 
Deputy Commissioner acting as a Court of 
Civil Judicature, then, applying the Bengal 
Civil Courts Act, the appeal lay to the District 
Judge. 

In my opinion we are concerned in this 
case with the interpretation to be placad 
upon section 136 H (1). Bat, in any 
case, section 136 (1) which was framed 
at time when the Commissioner was a Court 
of appenl, must be read consistently with the 
provisions of section 136 H (1) as they 
have been affected by Act IV of 1906; the 
latter Act had the effect of repealing Act II 
of 1904 and of introducing the .operation of 
the Bengal Civil Courts Act. As the appeal 
therefore, lay to the District Judge, and fh 
fact, the appeal was taken to the Com- 
missioner, there is, in my opinion, no second 
appeal from the Commissioner’s decision to us. 

The appeal must accordingly be dismissed 
with costs. 

The rule nisi, which was one for stay of 
execution of the decree pending the hearing 
of the appeal, has come to an end with the 
hearing and dismissal of the appeal and is 
discharged with costs, one gold mohur. 

Carnduff, J—TI am of the same opinion. 
It seems to me to be clear that, under sec- 
tion’ 136 H of the Central Provinces Land 
Revenue Act, 1881 (India Act XVIII of 
1881) as amended expressly by India 
Act XVI of 1889 and impliedly by Bengal 
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Act IV of 1906, the appeal in this case lay 
to the District Jadge and was wrongly pre- 
ferred to before the Commissioner, by whom if 
was dismissed. That being so, the appellant 
has lost his remedy and this appeal must be 


dismissed. NAN 
Appeal dismissed. 





(s. o. 1 M. W. N. 41) 

MADRAS HIGH COURT. 
Rererrep Casg No. 5 or 1910. 
November 21, 1910. 
Present: — Mr. Justice Krishnaswami Aiyar 
and Mr. Justice Ayling. 
DWARKADOSS GOVARDHANA DOSS 
AND ANOTHER— PLAINTIFFS 
versus 
OHIVAKALA KRISHNAIYA AND ANOTHER 


— DEFENDANTS. 

Principal and surety---Limitation Act (IX of 1908), 
Sch. I, art. 63. 

A surety becomes liable only on his contract of 
guarantee and not by the mere fact of the loan. He 
is liable for each loan as soon as itis made and is 
liable to be proceeded against as soon as default is 
made by the principal debtor. Timeruns against 
the surety from each date of defanlt which is the date 
ofeach loan and article 65 of the Limitation Act 
applies, i ‘ 

Case stated under section 69 of Act XV of 
1882 and Rule 423 of the Rules of Procedure 
of the Presidency Court of Small Causes 
Madras, by the Registrar of the Court of 
Small Causes in Suit No. 228 of 1910. 

Facts.—On the 9th March 1904, the 
2nd defendant, who is the father of the Ist 
defendant, gave a letter Exhibit B to the plain- 
tiffs to the effect that they should advance 
money or have dealings with the lst defend- 
ant from Re. 1 to Rs. 2,000 and that “if he 
does not pay the amount due by him to you 
according to the account, I shall stand for- 
ward and pay you that debt.” On the 12th 
March, 1904, the plaintiffs accordingly ad- 
vanced a sum of Rs. 1,000 to the Ist 
defendant and took from him a pro-note for 
the amount Wixhibit E. On the 22nd Feb. 
ruary 1907, as this promissory-note was 
about to become barred, the Ist defendant 
executed a fresh pro-note for the same 
amount Exhibit A and the old note Exhibit 
B was cancelled. The Ist defendant has 
become insolvent and the plaintiffs now sue 
upon the pro-note Exhibit A for balance of 
Rs. 803-2-6 and also seek to recover that 
sum from the 2nd defendart under his letter 
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of guarantee Exhibit B. Various pleas were. 
raised by the 2nd defendant of which the 
two important are that the taking of the 2nd 
pro-note operated as a discharge of the surety 
and that his liability was barred by limitation. 
The Chief Judge of the Presidency Small 
Cauxe Court passed the following judgment: — 

“With regard to the former plea, I think 
that the true construction of Exhibit B is 
that the 2nd defendant offered himself as 
surety for the re-payment of any Joan made 
by plaintiffs to Ist defendant up to Rs. 2,000 
for the purposes of his business, and that 
this offer was accepted by the plaintiffs when 
they advanced the sum of Rs. 1,000 on 
12th March 1904. 

The facts that the plaintiffs thought fit also 
to take a negotiable instrument from first 
defendant, as further evidence of a security 
for the loan, and that this security was sub- 
sequently exchanged for another instrument 
of the same kind, do not, I think, in any way, 
affect the original transaction of the loan. 
There is no evidence that the plaintiffs 
intended to accept either pro-note in dis- 
charge of the original contract of loan, or 
that they promised to give time toor not to 
sue the first defendant on that contract; and 
the acceptance of the fresh pro-note amounts, 
in my opinion, to nothing more than a for- 
bearance to enforce their remedy on the old 
pro-note which does not of itself discharge 
the surety (see Contract Act section 137). 
It was also argued that since the original 
cause of action on the loan would have be- 
come barred, but for the acknowledgment of 
the Ist defendant, the surety was discharged 
by the forbearance of the creditor to sue the 
principal debtor throughout the whole period 
allowed by the Limitation Act and Ranjit 
Singh v. Naubat (1) was relied on. 

That decision and the previous cases in the 
Allahabad High Court cited therein proceed 
upon the view that the legal consequence of 
the creditor’s omission to sue is the discharge 
of the principal debtor; and with all respect 
1 think that this is not the correct view of 
the operation of the Limitation Act which 
merely prevents the creditor from suing and 
does not put an end to the contractual obliga- 
tion which still subsists and may ba availed 
of in other ways, such, for example as by the 
appropriation of moneys paid by the debtor 


to the barred debt. For this reason I would 
(1) 24 A. 504. 
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prefer to follow the decisions of the Bombay 
and Calcutta High Courts Hajarimal v. Krish- 
narav (2), Krishto Rishori Chowdhrain v. 
Rodha Ramun Munshi (8). 

With regard to the plea of limitation, it 
must be noted in the first place that the Con- 
tract Act distinguishes between a contract of 
indemnity (sections 124 and 125) and a con- 
tract of guarantee (section 126). The liability 
of a person who has agreed to indemnify 
another against a specified loss only arises 
when the loss has been incurred, but the 
lability of a surety is co-extensive with that 
of the principal debtor, both parties have 
promised to perform the same act and for 
this reason the surety may be sued in case 
of default although no suit has been brought 
against the principal debtor, (see Shephard on 
Contract, 9th Edition, p. 327). For the same 
reason, the Juimitation Act contains no special 
article with regard to suits by the creditor 
against a surety, since the period of limitation 
must be calculated with reference to the par- 
ticular contract guaranteed, and not with-re- 
ference toa breach of the contract by or 
other act or default of the principal debtor. 
The wording of article 83 of the Act shows, 
T think, that this article must be confined to 
contracts of indemnity, under which the 
cause of action arises when the specified loss 
occurs, and in respect of which, therefore, 
time only begins to run when the plaintiff is 
actually damnified, 

in the cage of aloan fo one person, of 
which payment is guaranteed by another at 
the date of the loan, time begins to runin 
favour of both principal debtor and surety 
from the date when the loan was made 
(Limitation Act, art. 57); the surety’s 
obligation is now barred by limitation.’ 
[Parr’s Banking Ooy v. Yates, (4)]. In the 
case of Brishumber v. Hungsherkne (5), the 
contract was construed to be one, “to secure 


the plaintiff from loss” and was, therefore, a’ 


contract of indemnity, and not one of 
guarantee. There must bea decres agaicst 
the lst defendant with costs of Rs. 40 and 
execution will be stayed during the insol- 
vency proceedings or until further order. 

The plaintiff’s Vakil applies for a reference 


to the High Court under section 69 of the 
(2) 5 B. 647. 


(8) 12 0. 330. 
(4) (1898) L. R. 2 Q. B. 460; 67 L. J. Q. 151; 47 
W. R. 42. 


(5) 4 Cal. I. R. 34. 
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Principal Act, and J, therefore, give judgment 
for the 2nd defendant contingent upon the 
opinion of the High Court upon the questions 
(1) whether upon the trae construction of 
the letter of guarantee of the 2nd defendant, 
dated 9th March 1904, the plaintiff's cause 
of action arose on that date or upon default 
in payment by the lst defendant; (2) whether 
art. 57 orart. 65 or 83 apply to a contract of 
guarantee, 

Messrs. T. Venkatasubba Row and Radha- 
krishnayyu, for the Plaintiffs. 

Mr. T. S. Rajagopala Iyer, for the Defend- 
ants. 

Judgment.—tThe liability of the 
principal debtor in this case arises in respect 
of each loan on the date of the loan. Article 
57 of the second Schedule to the Indian 
Limitation Aci, XV of 1877, would clearly 
apply if the suit were brought against him 
on the footing of the loan. It cannot apply 
to the suit against the surety. He becomes 
liable on his contract of guarantee and not 
by the mere fact of the loan. It extends 
to each loan as soon as it is made and he 
is Jiable to be proceeded against as soon as 
default is made by the principal debtor. The 
default occurred at once. Time runs against 
the surety from each date of default 
which is the date of each loan. We hold 
that article 65 of the second Schedule to Act 
XV of 1877 applies and that the suit is 
barred under that article. We answer the 
questions accordingly. : 
Case sent back. 





“ALLAHABAD HIGH COURT, 
First Ovin APPrAL No. 358 or 1909. 
January 8, 1911. 

Present:-——Mr. Justice Richards and 
Mr. Justice Tudball. 

Musimmat RAHIMUNN. ESSA—Dereypaxr 
— APPELLANT 
versus 
BADRI DAS—Ptaintirr—Responpvenr. 

Mortgage--Decree obtained on prior mor tgage-— 
Another mortgage in liew of decretal amount—Prior ity 
of later against puisne mortgage. 

Tf a prior mortgagee obtains a decree on his mort- 
gage andin satisfaction of that decree the property 
is again mortgaged to him, this new mortgage, liké the 
original mortgage, has priority over a puisno 
mortgage. 


Kanhaya Lal v. Chhedda Singh, 7 A. L.J. 9845 
7 Ind. Cas. 488; Shyam Lal v. Basheer-ud-Din, 28 A, 
TIS; BA. L J. 630; A. W. N. (1906) 230, followed, 
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RAHIMUNNISSA V. BADRI DAS. 

Nakta Ram v. Moti Ram, A. W. N. (1906) 191, 
referred to. 

First appeal from the decision of the 
Additional District Judge of Meerut, dated 
23rd Junel909. 

Mr. Hamilton, for the Appellant. 

Dr. Satish Chandra Banerji, for the Re- 
spondent. 

Judgment.—tThis appeal arises ‘out 
of a suit on foot of a mortgage dated the 
17th of May 1904. The plaintiff stated 
in the plaint that the mortgage was made to 
satisfy a certain decree obtained on the 25th 
of February 1901 on foot of a mortgage 
dated the 6th of February 1895. They, there- 
fore, clainied that their mortgage had priority 
over the defendant’s mortgage. The 
defendant’claimed under a mortgage dated 
the 25th of April, 1904, made by the 
male owner of the property in favour of 
his wife Who is the present appellant. ’ It 
appears that when the decree dated the 25th 
of February 1901 had been obtained, the 
decree-holder accepted from the judgment- 
debtor a sale-deed of a certain part of: the 
mortgaged property in full discharge of the 
decree. Possession, however, it is said, was 
never given and it is admitted that the adjust- 
ment of the decree was never certified to the 
Court. Subsequently the decree-holder put into 
execution the decree. The judgment-debtor 
objected pleading the adjustment. The 
Court reftised to recognize the adjustment be- 
cause it had not been certified according to 
law, and directed the property to be sold. 
Before the property was sold, however, the 
judgment-debtor asked for sanction to pro- 
secute the decree-holder for fraudulently exe- 
cuting the decree which had been satisfied. 
The result of all this was the mortgage of 
May 1904 on foot of which the present suit 
has been instituted. The amount of the 
mortgage was the amount of the decree of 
February 1901. The Court below has decreed 
the plaintiff’s claim giving the plaintiff the 
priority which was claimed. In appeal 
here it is contended that the decree of 25th 
February 1901 was fully discharged by the 
sale-deed of 1903, andthat theplaintiff’s mort- 
gage is only entitled tothe priority of its 
actual date. Reliance has been placed upon 
the case of Nakia Ram v. Moti Ram (1). 
In that case, no doubt, it was decided that 
where the decree-holder took a usufructuary 


(1) A. W. N. (1906) 191, 
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mortgage in discharge of a mortgage 
decree, he could not fall back upon the 
original mortgage on foot of which he 
had obtained his decree. This decision was 
considered in the case of Kankaya Lal v. 
Ohhedda Sing (2) and a Bench of two 
Judges expressed their dissent. Iu the case 
of Shyam Lal v. Bashir-ud-Din(3), it was held 
that where a third person advanced money for 
the purposes of satisfying a mortgage decree 
for sale of the property and took a mortgage h 
for the amount so advanced, he was entitled 
to the benefit of the prior incumbrance 
as against the incumbrances which had 
been created between tho original mort- 
gage and the new security. The same 
view seems to have been taken by both the 
High Courts of Calcutta and Madras. Mr. 
Hamilton on behalf of the appellant contends 
that the decree was actually satisfied by the 
sale-deed, and that the subsequent mortgage 
was a new arrangement altogether in which 
not only the old mortgage debt was satisfied 
but also a criminal chargecompromised. We 
can1.ot take this view. It is clear that owing 
to the fact that the adjustment of the decree 
was not certified, the property could be sold 
in execution of the decree notwithstanding 
any adjustment. If the sale had taken place 
andthe property had been sold to a “third 
party, the latter would havesgot a perfect 
title and the sale would have ben considered 
to be free of all incumbrancés. We feel 
that we must regard the position of the 
parties without considering the complication 
of the sale of 1908, that is to say, we must 
deal with the case on the basis that prior ` 
to the actual sale of the property ou foot of 
the mortgage decree, the decree-holder took 
from the judgment. debtor a fresh mortgage 
for the amount due on foot of the decree. 
In our opinion, under these circumstances, on 
the authorities the mortgagee is entitled 
to the benefit of the prior mortgage at 
least to the extent of all moneys secured 
by that mortgage. We dismiss the appeal 
with costs including in this Court fees on the 
higher scale. 
Appeal dismissed. 
(2)7 A. L. J. 984; 7 Ind. Cas. 468. 
oat’! 28 A.778;3 A. L. J. 630; A. W.N. (1906) 
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ALLAHABAD HIGH COURT. 
First Civin Appeat FROM ORDER No.61 or 1910, 
January 4, 1911. 

Preseni:—Sir George Krox, Kr., Judge, and 
Mr. Justice Karamat Husain. 
Musammat LACHMINIA KUAR— 

PETITIONER—ÅPPELLANT 


VeTSUS 
RUDER DEO NARAIN SINGH—Obpposits 
PARTY— RESPONDENT, 

Lunacy Act (XXXV of 1858), s. 5—Enquiry into 
lunacy—Evidence—~Insufficiency of incapacity to man- 
age~~Alleged lunatic need not be exposed to public trial 
unless there be apprehension of his incapacity to manage 
his affairs—Cross-eaamination of lLunatic-—Procedure. 

An application was made under Act XXXV of 1858 
to have an enquiry made about the unsoundness of 
mind of a certain person. The District Judge required 
the alleged lunatic to attend and be personally examin- 
ed by the Cotrt and also by the Civil Surgeon. The 
Court further’ took into consideration the evidence 
of a doctor in whose care the alleged lunatic had 
been for some time past, and coming lo the conclusion 
that he was not incapable to manage his affairs, 
dismissed the application: 

Held, that the Judge was right in his- procedure and 
that there was no necessity of taking farther evidence 
or allowirg the alleged lunatic to be examined by the 
pleader of the applicant. 

Thelaw docs not contemplate thata person alleged 
to be a lunalic should be exposed to the publicity and 
harassment of a trial unless there is some foundation 
for apprehending that he is incapable of managing 
his affairs. a 

| Itby no means follows that a man who may have 
“delusions upon one or two pointsis incapable to manage 
his affairs. 

Harashay v. Bhutian, 20 W. R. 55, distinguished. 

First appeal from an order of the District 
Judge of Ghazipur, dated the 25th of April, 


1910. 

Mr. B. E. O'Conor (with him Messrs. 
Govind Prasad and Balram Chandra), for the 
Appellant. 

Hon’ble Mr. Sundar Lal (with him Mr. 
M. L. Agarwula), for the Respondent. 


Judgment.—tThis appeal arises out 
of an application presented by Musammaé 
Lachminia, wife of Chaudhri Rudra Deo 
Narain Singh, in which she asked the District 
Judge of Ghazipur to hold an enquiry for the 
purpose of ascertaining whether or not her 
husband, Chaudhri Rudra Deo Narain Singh, 
was ofan unsound mind and incapable of 
managing his affairs. The District Judge 
of Ghazipur required Chaudhri Rudra Deo 
Narain Singh to attend and be personally 
examined by the Court. He also considered 
a report of his mental capacity and condition 
after examination held by the Civil Surgeon 
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of Ghazipur. The conclusion at which the 
Court arrived after such personal examination 
and after examining the Civil Surgeon of 
Ghazipur and Dr. Baldeo Singh, Civil 
Surgeon of Ballia, under whose trealment 
Rudra Deo Narain Singh had been, was that 
no symptoms were shown in consequence of 
which it was necessary to place Rudra Deo 
Narain Singh under the supervision of any 
Civil Surgeon. It, therefore, dismissed the 
application, and from this order of dismissal, 
the present appeal has been filed. 

The grounds taken are, firstly, that from 
the evidence on the record Rudra Deo Narain 
Singh has been proved to be a lunatic, and, 
secondly, that the Court bas erred in not 
taking the evidence produced by Musammat 
Lackminia Kuar, and also in not allowing 
her pleaders to examine her husband. We 
have heard the evidence which is on the 
record, zz, the deposition of the Civil 
Surgeon of Ghazipur, the deposition of the 
Civil Surgeon of Ballia. We have also con- 
sidered the answers given by Rudra Deo 
Narain Singh to the questions put to him 
by the Court on six different occasions. 
There is nothing on the record which 
satisfies us thai Chaudhri Rudra Deo 
Narain Singh is of unsound mind and incap- 
able of managing his affairs. But itis con» 
tended that the Court ought to have taken 
other evidence and not have decided the case 
upon the very incomplete material before it, 
and our attention was called to the case of 
Harsahay v. Bhuttan (1). In that case, 
Phear, J., in the course of his judgment, does 
say thatit appeared to him and his companion 
Judge that a proceeding of this sort under 
section 5 of Act XX XV of 1858, is inthenature 
of a proceeding preliminary to a formal 
enquiry; and later on ke adds that the public 
enquiry is in substance nothing less than a 
public trial. Inthe case before the Judges 


“who decided Harsuhay v. Bhuttan (1), they 


apparently had some material derived from the 
examination held under section 5of Act XXXV 
of 1858, from which it appeared that the 
Judge ought to have gone further and made 
a formal enquiry. The Civil Surgeon, who 
was a witness before the Court in that case, 
gave it as his opinion that the alleged lunatic 
was labouring under considerable aberration 
of mind. We have nothing of that kind be- 


fore us as the result of the enquiry which 
(1) 20 W. R. 55. 
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the Court did undoubtedly hold under section 
5 of Act XXXV of 1858. 

The Court appears to have carefully followed 
the procedure laid down in Act No. XXXV of 
1858. It required the alleged lunatic to attend 
and be personally examined by the Court: and 
also by the Civil Surgeon and the Court took 
into consideration the evidence of the doctor 
under whose care the alleged lunatic had been 
for some time past. There was nothing in 
the evidence given by the doctors and nothing 
in the answer given by Chaudhri Rudra Deo 
Narain Singh which rendered it necessary 
for the Court to go further. The medical 
evidence, indeed, militates against the idea 
of any further enquiry being necessary. The 
only portion of it upon which stress is laid is 
that persons suffering from insanity are under 
a very common delusion that there is a con- 
spiracy to murder and poison them and that 
this delusion is generally directed against 
the dearest and nearest relations. In the 
examination that the Court held of Rudra 
Narain Singh, the deponent says that he 
is on badterms wilh his wife and daughter 
and gives reasons for the estranged relations 
between him and his wife and daughter. 

Our attention was also called to one pas- 
sage in which he says that his Samdhi had 
got food given to the deponent spoiled by 
some satans. We do not think there was 
anything in allthis that rendered is neces- 
sary for the Judge to place Rudra Narain 
Singh under the barassment of a public 
trial. In our opinion the law does not con- 
template that a person alleged to be a lunatic 
should be exposed to the publicity and harass- 
ment of a trial unless there is some found- 
ation for apprehending that he is incapable 
of managing his affairs. It by no means 
follows that because a man may have delu- 
sions apon one or two points that he is incap- 
able of managing his affairs. If there had been 
strong grounds for the view that Chaudhri 
Rudra Deo Narain Singh was incapable of 
managing his affairs, we should expect to find 
those points set out clearly in the application, 
Ali that was before the District Judge was 
a very vague application in which no specific 
acts are recited beyond that Rudra Deo 
Narain Singh had made certain gifts of pro- 
perty to persons said to be old enemies of 
the family. 

We think that the Court exercised a wise 
discretion in refusing to proceed further with 


the case. If Mausammat Lachminia wishes to 
have those deeds of gift set aside, she can do 
so in a suit properly framed for that purpose 
and not by the present application in which 
she sets out nothing specific or definite. ` We 
dismiss the appeal with costs which will, 
in this Court, include fees on the higher 
seale. 
Application dismisse l. 


(8. c. 9 M. L. T. 79.) 
MADRAS HIGH COURT. 
First Civis Arrar No. 166 or 1905. 
January 20, 1910. 

Present:— Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Munro. 
BACHU CHENCHURAMAYYA— 
PLAINtIFF—APPELLANT 
versus 
AKKARAJU SUBBARAMAYYA AND 
OTHERS— DEFENDANTS~- RESPONDENTS. 

Mortgagee undertaking to discharge mortgagor's debt 
—sfortgagee obtaining remission of part of debt from 
morigagor’s creditor—Benefit of remission—Mortgagor 
or mortgagee. 

By a mortgage deed the mortgagee undertook to 
discharge a debt due by the mortgagor toa creditor. 
The mortgagee was able to enter into an arrangement 
with the mortgagor’s creditor under which, instead 
of paying the full amount of the debt, he paid some 
two hundred rupees less than the amount mentioned 
in the mortgage deed. The question for decision 
was whether the mortgagor or the mortgagee was 
entitled to get the benefit of the remission: 

Held, that, in the absence of an agreement to the 
contrary, the mortgagor was not entitled to get the 
benefit of the remission even if it was made by the 
creditor at his instance. a 

Appeal against the decree of the District 
Court of Nellore, dated 23rd December 1904, 
in O. S. No 19 of 1904. 

Judgment. 

White, C. J—This is a suit upon a mort- 
gage brought by an assignee of the mortgage. 
The Ist defendant, who is the 1st respondent 
in the appeal, is not represented here. But 
Mr. Ranganadhier has been good enough to 
argue the case amicus curiæ on his behalf. 

The first question which has been raised on’ 
the appeal is whether the plaintiff is entitled 
to recovera sum of Rs, 650 with interest as 
from 1694 or whether he isonly entitled to’ 
recover a sum of Rs. 800 and odd with 
interest as from the year 1898. That is the 
subject-matter of the first issue in the case. 
The sum of Rs. 650 is stated to be part of 
the consideration for the mortgage, the 
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mortgagee being „one Pitchi Reddi. 

The present plaintiff is. an assignee „from: 
Pitchi Reddi’s - ‘assignee, By the mortgage 
instrument it was agreed „that this Rs. 650, 

which represented a debt which, at the time. 
öf “the mortgage was owed by the. mort. 
gagor to one Krishna Reddi, should be dis- 
ehaiged by the mortgagee. The morte 
gagee was able to enter into an arrange- 
ment with the mortgagor's creditor under 
which instead of paying the full amount 
of the debt, he-paid Rs. 800 and odd 
mentioned in the first issue in discharge 
of the debt owing to the mortgagor’s creditor, 

t. e., , taking interest into account, some 
Rs. 200 less than the amount mextioned 
in the mortgage as part of the consideration. 

The question‘is: who is entitled to get the 
benefit of that Rs. 200, the mortgagor 
or the mortgagee? Now it. is quite 
clear -that the object of transaction from 
the mortgagor’s point of view was to get the 
hability which he was under to his creditor: 
Krishna Reddi, discharged and by the arrange-: 
méntewhich the mortgageé was able to enter 
into with Krishna Reddi, the mortgagor's: 
liabilities to Krisnna Reddi were discharged. - 

There-is “some evidence that the reduction 
which Krishna Reddi consented to make was 
at the request ofthe mortgagor. But there, 
is no evidence that there was anything in the. 
nature of an agreement between: the parties 
that the mortgagor should get the benefit of 
the rsduction and not the mortgagee. And. 
in the absence of any ‘thing in the nature of 
a contract, I fail io see any principle upon. 
which the mortgagor is entitled to the benefit 


of this sum as against the mortgagee, It can- = 


not be suggested that the mortgagee was a 
trustee of the mortgagor; and so far as I can : 


see, there is no equity in favour of. the. 


mortgagor as against the mortgagee 
in’ respect of this sum. I am unable to. 
take the view adopted by the learned Judge 
that the mortgagor, and not the mortgagee, 


was entitled to get this. sam, The 
second point raised in this appeal is 
that which is covered by the second 


jssue, that is, the question whether the 
Ist defendant in the present snit is en- 
titled to be credited with a certain sum of 
money. The transactions were a little com- 
plicated. , But the facts appear to be these: —; 
The lst ‘defendant's mother had sata 
claims for maintenance ‘against the Ist. de-. 


fendant’s brother. To satisfy these claims 
the.lst defendant’s brother executed a pro- 
missory-note in favour of the mortgagee. The 
lst defendant’s case is that this transaction 
was.a benami transaction and that though 
the promissory-note was- in favour of the 
mortgagee, it was. ‘for the ‘benefit of the 
Ist defendant. Then the mortgagee sued 
and got a decree on this-note. 

According to the case for the Ist defendant, 
he held that decree benamd for the Ist de- 
fendant. ‘That decree was not executed, but 
an arrangement was made under which 
another pro-note was executed in favour of 
the mortgagee, this time, as I understand the 
ease, not in favour of the mortgagee as 
benamidar for the Ist defendant but in favour 
of the mortgagee absolutely. Now, the effect 
of that, no doubt, would be that the Ist de- 
fendant gave up the benefit of the benam7 
decree in his favour and insubstitution for that 
there was ancther note given for the benefit of 
the mortgagee absolutely. Thatis the 1st 
defendant’s case, and he says that it was 
agreed when the second promissory-note was 
given, that the mortgagee, when he came to 
enforce his remedy on the mortgage bond 
against the mortgagor, should credit the 
mortgagor with the amount of the second 
promissory-note (Hx. V), that is, the amount 
which he, the mortgagee, was entitled 
to recover under Exhibit V, against the 
Ist defendant's brother. Thatis a somewhat 
crrious.transaction on. the face ofit. The 
learned Judge saw his way to hold that this- 
arrangement was in fact made. Again I am 
unable to take that view. I donot think the- 
evidence is sufficient to establish as a fact 
that that agreement was entered into between- 
the mortgagor and the mortgagee. It was, 
as I say, a very extraordinary arrangement on 
the face of it; and there are certain facts con- 
nected with it which strike me as very signifi- 
cant and as going along way to show that 
this arrangement was never made. In the 
first place, if this arrangement was made one 
would have expected that there shonld have 
been some sort of record made at that time. 
The lst defendant himself in his evidence 
RAYS “I did not take any receipt fromhim "— 
the. mort gagee—-" or get payment endorsed 
on my bord”—the suib bond—'™* when 
he took Exhibit V”, that is, the pro-note. 
Another, significant fact is that the mortgagee 
has never sued on this nole. The Ist defend-- 
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dant’s evidence was— The arrangement 
between Pitchi Reddi”, that is, the mort- 
gagee—‘‘and myself was that the amount 
due to me should be credited towards my 
debt due to him. Exhibit V is the document 
my brother executed to T. Pitchi Reddi. I 
was present when it was executed. Neither 
my brother nor his heir paid any portion of 
the amount due under Exhibit V”. On the 
other hand, the mortgagee who was called as 
® witness says in cross-examination:— I 
never agreed with the 1st defendant to credit 
the maintenance amount due to his mother 
and for which Gurumurthi executed to me 
promissory-note, to the mortgage bond. First 
defendant did not pay any portion of the 
costs of the suit I brought in the Kavali 
Court”. No doubt, as has been pointed out on 
behalf of the respondent, the evidence of that 
witness must be discounted by the fact that 
he parted with his interest in the mortgage 
bond. But even making due allowance for 
this fact, it seems to me, having regard to the 
circumstances to which I have called atten- 
tion, there is not enough evidence to support 
the finding of the learned Judge that this 
agreement was, in fact, entered into. Accord- 
ingly with regard to the second point, I must 
hold that the Ist defendant tis not entitled to 
the credit of this amount. The decree of the 
District Judge must be modified accordingly. 
The appeal is allowed with proportionate 
costs. 

Munro, J,—As to the first issue what ap- 
pears is that in Exhibit B, the mortgagee 
undertook to pay a debt due by the mortgagor 
to one Krishna Reddi, and that Rs. 650 of the 
csnsideration of Exhibit B was thus made up, 
but that, when the mortgagee paid the debt, 
some remission was made. The defendants 
claimed the benefit of this remission and on 
the ground that the remission was made at 
the instance of the Ist defendant, the lower 
Court allowed the claim. Even conceding 
that the remission was made at the instance 
of the lst defendant, unless there is evidence 
that there was an arrangement between the 
Ist defendant and the mortgagee that the Ist 
defendant was to get the benefit of the remis- 
sion, I think the claim must fail and there isno 
such evidence. As to the second issue the Ist 
defendant speaks to the agreement set up, 
while the mortgagee, Pitchi Reddi, denies it. 
The Ist defendant admits that he took no 
receipt from Pitchi Reddi and got no payment 


INDIAN OASES. 


[1911 


endorsed on Exhibit B. If there had ‘been 
any such agreement as the Ist defendant 
alleges, I think it very unlikely there would 
be no writing to support it. I, therefore, 
agree to the decree proposed by the learned 
Chief Justice. 


Appeui allowed. . 





(s. c. 180, Ta. J. 16.) 

CALCUTTA HIGH COURT. 
REGULAR Civit Arrear No, 424 or 1909. 
May 19, 1910. 

Present:—Mr. Justice Mookerjee and 
‘Mr. Justice Carnduff, 
NITYAMONI DASI AND OTHERS— 
Dsrenpants—APPELLANTS 
TENSUS 
GOKUL CHANDRA SEN AND orgers— 
PLATNTIFES— RESPONDENTS. 

Decree by consent —Appeal—Power of appellate Court 
to question validity of compromise—Portition suit— 
Compromise among some of the parties, if valid. 

When a decree is passed by consent of parties, the 
question as to whether or not the compromise decree 
is valid, cannot be gone into onan appeal against 
that decree, 

Biraj Mohini v. 
followed. 

A decree by consent amongst some only of the 
parties cannot possibly be maintained ina suit for 
partition. 

Appeal from the decree of the Subordinate 
Jadge of 24-Pergannahs, dated the 19th 
August, 1909, 

Babus Ram Chunder Mojumdar and Mohini 
Mohan Ohatterjee, for the Appellants. 

Babu Monnotho Nath Mukerji, for the Re- 
spondents. ` 

Judgment.—This is an appeal on 
behalf of some of the defendants in a suit 
for partition of joint property. In the Court 
below, the parties pub in a petition of com- 
promise which as drawn up was obviously 
intended to bə signed by all the plaintiffs 
and all the defendants. For some unexplain- 
ed reason, however, it was signed only by 
some of the plaintiffs and some of the 
defendants. This defect was apparently 
overlooked, and arbitrators were appointed to 
give effect to the terms upon which the 
parties had agreed. One of the defendants 
who did not sign the petition of compromise 
took objection before the arbitrator; the re- 
sult was that the arbitration fell through 
and the matter was brought back into Court, 


Chintamoni, 6 ©. W. N. 877, 


Vol. IX] 
BASIR GAZI v. GRIJA NATH, 


The Subordinate Judge then took up the 
matter for disposal, and on the 19th August, 
1909, he held that as against the non-appear- 
ing defendant who had objected to thearbitra- 
tion, the suit should be heard ex parte, and 
that as. regards the other parties a pre- 
liminary decree should be passed in terms 
of the petition ofcompromise. The learned 
Judge then gave directions for the appoint- 
ment of Commissioner to make the partition 
by metes and bounds in accordance with these 
terms. This preliminary decree is now chal- 
lenged by several appellants who were all, 
except one, parties to the petition of com- 
promise. -The learned Vakil for the respond- 
ents:rhas taken a preliminary objection to 
the: hearing of the appeal onthe ground that 
the appeal is incompetent because it is direct- 
ed against adecree made by consent. This 
objection is sought to be supported by the 


decision of this Courtin the case of Biraj. 


Mohini Dasi v. Chintamont Dasi (1), where 
it was ruled that when a decree is passed by 
consent of parties, the question as to whether 
or not the compromise decree is valid cannot 
be gone into on anappeal against that decree. 
This objection must prevail in so far as the 
appellants who were parties to the petition 
of compromise are concerned but it cannot 
take effect in so far as the sixth defendant is 
concerned, who did not join in the compromise 
and against whom the decree has admittedly 
been made eg parte. His contention is that 
the decree as against him should have been 
based on the merits of the case and ought 
not to have been passed on the terms of 
the petition of compromise of the other 
parties to the suit. This objection is obvious- 
ly well-founded. It is suggested that the 
Subordinate Judge has gone into the merits 
of the case and has come to the conclusion 
that the arrangement acceptable to the other 
parties was so just that a decree ought to 
be made in accordance therewith even as 
against the sixth defendant. The Sub- 
ordinate Judge, however, has done nothing 
of the kind suggested; he has obviously made 
a decree against the sixth defendant on the 
basis of the petition of compromise, the terms 
of which had been agreed to by the other 
parties only. 

The result, therefore, is that while the 
appeal of all the appellants except the 
sixth defendant is dismissed, that of the sixth 

(1) 50. W. N. 877. 
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defendant is allowed. The decree of the 
Subordinate Judge must be set aside and 
the whole case re-tried, because, as this is a 
suit for partition of joint property, a decree 
by consent amongst some only of the parties 
cannot possibly be maintained. The ap- 
petlants, however, whose appeals are dismiss- 
ed, must pay the respondent their costs of 
this appeal. The sixth defendant must pay 
his own costsof this Court. We assess the 
hearing fee at Rs. 300. 

Appeal of Defendant No. 6 allowed: 

Appeal of others dismissed: 

Case remanded 


. (Cs. c. 13 C. L. J. 18.) 
.CALCUTTA HIGH COURT. 
Secoxp Civit Appears Nos. 665 anv 666 
or 1903. 

May 11, 1910. 
Present: —Mr. Justice Mookerjee and 
Mr. Justice Carnduff, 

BASIR GAZI—DEFENDANT—ÅPPELLANT 

versus 

GRIJA NATH ROY CHOWDHURY — 

PLAINTIFF— RESPONDENT, 

Evidence wholly irrelevant—Evidence relevant if 
certain conditions are fulfilled—Distinction between— 
Objection to admissibility, when to be taken. 

There is a distinction between admission of evi- 
dence which is not relevantand consequently not 
admissible under any cirenmstances whatsoever, and 
reception of evidence which is relevant and would be 
admissible if certain conditions were fulfilled, 

Girindra Chandra v. Rijentdia Nath, LO. W. N. 530 
and Miller yv. Madho Das, 237. A. 106; 19 A. 76, 
referred to. 

Tn the lattor case, objection shonld be takea to the 
admissibility of the evidence at the earliest possible 
stage before the Court of firsb instance; and if no 
such objection is taken, the appellate Coart will nob 
entertain it. 

Appeals from the decree of the Subordinate 
Judge of Khulna, dated the 8th January, 
1908, affirming that of the Munsif of Satkhira, 
dated the 15th December, 1506. 

Babus Dwarka Nath Mitter (for Babu De- 
bendra Nath Ghose), and Narendra Ohandra 
Bose, for the Appellant. 

Babu Taruk Ohunder Ohtkrabarti, for the 
Respondent. ' r À 

Judgment.—tThis is an appeal on 
behalf of the first defendant in a suit com- 
menced by the respondenis for recovery 
of possession of-land, and in the alternative, 
for assessment of rent thereon. The Courtg 
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below bave concurrently made a decree for 
rent in favour of the plaintiff. The first 
deferdant has now appealed to this Court, 
and on his behalf two objections have been 
urged against the decision of the Subordinate 
Judge; namely, first, that the finding of the 
Courts below upon the question of title is 
based upon evidence not admissible in law, 
and secondly, that the question of limitation 
has not been properly decided. 

In so far as the first of these points 
is concerned, the facts areas follows. The 
dispute between the parties was, whether 
the land claimed by the plaintiffs were situat- 
ed within the ambit of their estate Towz¢ 
No. 186, 
No. 132. A Commissioner was appointed 
to survey the properties. He based his 
report upon a copy of the map prepared at 
the ‘time of the resumption of the estate. 
No objection was taken before the Commis- 
sioner as to the admissibility of the copy of 
the map produced. The Commissioner sub- 
mitted his report on the Ist August, 1906. 
No objection was taken on behalf of either 
party tothe report. The trial began on the 
&th December, 1905, and the report of the 
Commissioner together with the copy of the 
map were received in evidence without ob- 
jection. In the course of argument, how- 
ever, on behalf of the defendants, it was 
contended that the report of the Commis- 
sioner ought to be discarded inasmuch as it 
was based upon a copy of the map which 
was not legally admissible in evidence, as the 
non-production of the original had not been 
duly explained. This objection was over- 
ruled by both the Courts below, and, in our 
opinion, very properly. It has been con- 
tended by the learned Vakil for the appellant, 
upon the authority of the case of Ralli v. 
Gan Kim Ewa (1), that it was not obligatory 
on the part of his client to take-any excep- 
tion to the admissibility of the copy of the 
map before the Commissioner. Even if this 
be assumed to be correct, itis obvious that 
it was his duty to take the objection to the 
admissibility of that evidence at the earliest 
possible stage before the Court of” first in- 
stance. As already pointed out, the trial 
began more than four months after the report 
of the Cemmissioner had been filed, and 
no exception was taken to the report of 


the Commissioner. It is clear that under 
_ (1) 9 ©. 939, 
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these circumstances, the Court -of first in- 
stance properly refused to entertain the. 
objection which was taken in the course of 
the argument. In support of this view, it 
is sufficient to refer to the cases of Aktur 
Ali v. Bhyew Lal Jha (2), Chimnaji Govind 
Godbole v. Dinkar. Dhondev Godbole (3), 
Girindra Chandra Ganguli v. Rajendra Nath, 
Chatterjee (4) and Hridoy Krishna Das- v. 
Prasanna Kumari Chowdhurani (5). The 


distinction between admission. of evidence - 


which is not relevant and consequently not 
admissible under any circumstances what- 
soever, as in Miller v. Madho Das (6), and re- 
ception of evidence which is relevant and. 
would be admissible if certain conditions 
were fulfilled, is pointed out in the judg- 
ment of this Court in the case of 
Gerindra Chandra Ganguli v. Rajendra Nath’ 
Ohatterjee (4). In the case before us, if any 
objection had been taken to the report of the 
Commissioner before the trial began, it would” 
have been open to the plaintiffs-respondents 
either to produce the original map or to ac- 
count for its non-production. In our opinion,’ 
there is no substance in the contention of. 
the appellant that the decision of the Court 
below upon the question of title is based upon 
evidence not admissible in law. 

In so far as the second contention is 
concerned, it is equally groundless. It has 
heen found by the Subordinate Judge that 
the property is waste and is fromtime to time 
covered with water. It has further been found 
that the defendants have not been continuous- 
ly in possession of the disputed land for over 
twelve years, but that within this period the 
plaintiffs have been in possession for two 
years by the construction of dams. In our 
opinion, this finding is sufficient to meet the 
objection of limitation. 

The result, therefore, is that the decree made 
by the Court below is affirmed and this ap- 
peal dismissed with costs. 

It is conceded that this judgment will 
govern appeal from Appellate Decree No. 666 
of 1908, which is accordingly dismissed with 
costs. 


Appeals dismissed 


(2) 6 C, 666; 7 C. L. R. 497. 
(3) 11 B. 320. 

(4) 1 C. W. N. 530. 

(5) 18 C. 142. 

(6) 23 I A. 106; 19 A 76. 
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(s.c. 18 C. L. J. 26.) 
CALCUTTA HIGH COURT. 
Civis Miscentangous Arrest No. 532 
or 1999. 

July 1, 1910 

Present:—-Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
MOCHAI MANDAL-—JUDGMENT-DEBTOR— 
APPELLANT 
Versus 


MESERUDDIN MOLLAH——DECREB- HOLDER 


— RESPONDENT. 

Execution of decree—Res judicata, principle of, 
when applicable—Opportunity to challenge validity of 
previous execution—-Civil Procedure Code (Act XIV of 
1882), s. 248-—Limitation, when begins to rwn—Step-in- 
aid of execution, 

The principle which underlies the decision of the 
Judicial Committee in the case of Mengul Pershad 
Dichit v. Grija Kant Lahiri, 8 C.51; 11 C. L. R. 118; 
SI. A. 123, is not applicable unless it is proved that 
the judgment-debtor had an opportunity to challenge 
the validity of the execution proceedings and in 
spite of such opportunity failed to avail himself of it. 

Therefore, whore the notice issued under section 
248 of the Civil Procedure Code of 1882 was not 
personally served upon the judgment-debtor and he 
was not apprised of such notice, and the first time he 
came to know of the exceution proceedings was when 
his movables were attached, and within threo days 
from that time he preferred objections against the 
execution, Held, that the principle of that decision 
was not applicable. ` 

Limitation runs from the date when an application 
is made to the Court to take a step-in aid of execution 
and not from the date when the Court disposes of 
the application. 

Raj Behari Chakravarti v. Kalihar Gupta,3 Jad. Cas. 
336; 10 ©, L, J. 479, relied upon. 

Appeal from the order of the District 
Judge of Nadia, dated the 22nd July, 1909, 
reversing that of the Munsif of Kustia, dated 
the 15th March, 1909. 

. Babu Hara Kumer Mitra, for the Appel- 
lant. A 

Babu Brojendsa Nath Chatterjee, for the 
Respondent. 

Judgment.—tThis is an appeal on 
behalf of the judgment-debtor against an 
order by which execution has been allowed 
to proceed on the basis of a decree obtained 
by the respondent. The learned Judge inthe 
Court of appeal below has declined to con- 
sider the objection of limitation which was 
successfully raised by the judgment-debtor 
in the Court of first instance, on the ground 
that upon the principle of the decision of the 
Judicial Committee in the case of Mungul 
Pershad Dichit v. Grija Kant Lahiri (1), it 
was not open to the judgment-debtor to urge 

(1) 80, 51; I1 0. L. R. 113; 81, A. 123. 
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that objection at the stage in which he 
actually took it. It appears that on tho 
10th June 1905 the decree-holder presented 
the application out of which the present 
proceedings arise. As the application was 
defective in form, the deeree-holder was 
directed by the Court to amend it and to 
present it within a specified time. This 
order does not appear to have been strictly 
carried out; that, however, is immaterial for 
our present purposes, because we find that 
on the 10th November, 1903, the application 
was, as a matter of fact, registered On that 
date the Court directed notices under section 
248 of the Code of 1882 to be issued upon 
the judgment-debtor. The notice was served 
onthe 26th November 1908, anda return 
was made to the Court tothe effect that the 
judgment-debtor could not be found, that 
there was no body in the house who could 
receive the notice, and that consequently it 
had been affixed on the outer door of the 
house in which the judgment-debtor lived. 
On the 22nd December, 1902, on the strength 
of this return, and upon the prayer of the 
decree-holder, the Court directed the attach- 
ment of the movables of the judgment- 
debtor. The attachment was effected on the 
15th December _ following, and various 
movables belonging b> the judgment-debtor 
as well as his cattle were brought into Court. 


“On the 20sh December the judgment-debtor 


made a payment to the decree holder, and got 
the attached properties released. Three days 
later, on the 23rd December, he preferred his 
objections to the execution proceedings, 
namely, first, that the application was barred 
by limitation, and, secondly, that as no notice 
had been served upon him, execution could 
not proceed. This second objection ciearly 
referred to the necessity for a notice under 
section 248 of the Code of Civil Procedure. 
When the matter came to be heard before the 
Court, the decree-holder did not challenge 
the correctness of the allegation of the 
judgment-debtor that notice under section 
248 had not been served upon him. The 
only question which was discussed was whe- 
ther the application was barred by limitation 
or not. Upon the facts admitted, there could 
be no doubt as to the manner in which this 
question ought to be answered. The last 
step which had been taken in aid of execution 
before the present proceedings were com- 
menced, was on the 7th June, 1905; and as 
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the present application was made on the 10th 
June 1908, it was obviously barred by limita- 
tion. The Court of first instance adopted 
this view, and dismissed the application but 
made no order for costs. The decree-holder 
then appealed tothe ‘District Judge and con- 
tended before him that it was not open to the 
judgment-debtor to urge any objection on 
the ground of limitation, not because any 
notice under section 248 had been served 
upon him and he had failed in spite of such 
-notice to take exception to the execution 
preceedings, but because his movables had 
been attached and the decree had partially 
been satisfied by payment of a sum of money, 
so that it was no longer open to him, in view 
of the decision of the Judicial Committee in 
Mungal Pershad Dichit-v. Grija Kant Lahiri 
_(1), to iake objection on the ground of 
limitation. This contention was accepted as 
well-founded by the District Judge. The 
result was that he allowed the appeal and 
directed the execution to proceed. 

The judgment-debtor has now appealed 
to this Court, and on his behalf it has been 
contended that the view taken by the District 
Judge is erroneous ; first, because the ground 
upon which his decision is based ought’ not 
to have been allowed to be urged as no such 
objection was taken in the Court of first 
instance and the determination of the objec- 
tion depended upon the ascertainment of 
facts which had rot been investigated in the 


original Court by reason of the omission of ° 


the decree-holder to urge the objection at the 
proper time ; and, secondly, because upon the 
materials on the record and upon the allega- 
tions of the judgment-debtor which were 
unchallenged by the decree-holder in the 
Court of first instance, the ground is not 


sustainable. In our opinion, both these 
contentions are well-founded and must 
prevail. 


It is clear thatthe principle which underlies 
the decision of the Judicial Committee in the 
case mentioned, is not applicable unless it is 
proved that the judgment-debtor had an 
opportunity to challenge the validity of the 
execution proceedings and in spite of such 
opportunity failed to avail himself of it. As 
was pointed out by Mr. Justice West in 
Sheik Budam v. Ramchandra Bhunigaya (2), 
the principle of that decision is that the 
judgment-debtor though called on to dispute 


(2) 11 B. 537. 
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‘if he wished or if he could, certain proposi- 


tion of right and consequential demand of 
relief or action by the judgment-creditor, 
had either failed in his contention to the 
contrery or at any rate allowed the judg- 
ment to go by default. This principle has 
been applied in the cases of Maazzam Hussen 
Mandal v. Sarat Coomary Debi (8) and 
Monmohan Karmoxir v. Dwarka Nath 
Karmokar (4). Now in the case before us, it 
is clear from the return ‘on the record that 
the notice issued urder section 248 was not 
personally served upon the judgment-debtor. 
His allegation throughout has been that he 
was never apprised of such notice and that 
the first time he came to know of the: 
execution proceedings was on the 15th 
December 1908, when his movables were 
attached at the instance of the decree-holder. 
This allegation has not been challenged ; 
indeed, no suggestion was made either in the 
Court of first instance or in the Court of’ 
appeal below that this allegation was untrue. 
Now, if this allegation is, in fact, true, what 
is the position of the judgment-debtor? He 
has preferred objection to the execution at the 
earliest possible moment, As soon as his 
movables were attached, he paid up a portion 
of the judgment-debt to obtain their release, 
and within three days preferred objections 
to the Court against the execution of the 
decree. Under these circumstances, it is 
impossible, in our opinion, to apply the 
principle of the decision in the case of 
Mungul Pershad Dichit v. Grija Kant Lahiri 
(1). It follows consequently that the view 
taken by the District Judge cannot be 
supported. 

The next question that arisesis, whether 
the view taken by the Court of first instance 
is well-founded. It has not been disputed 
that the application of the 7th June 1905 
was a step-in-aid of execution, and that the 
next application was not made till the 10th 
Jane 1908. Prima facie, therefore, the 
present application is barred by limitation. 
But it has been argued that although the _ 
application of the 7th June 1905 was 
presented on that date, it was not considered 
till three days later; and that in fact on the 
7th June, as soon as the application was 
presented, the Court directed it to be pub up 
on the 10th June for disposal. Upon this 

(3) 11 C. L. J. 357; 140, W. N. 488; 5 Ind, Cas. 89. 

(4) 12 0. L. J. 312; 7 Ind. Cas. 55. 
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fact, it has been argued that the position may 
be taken that the application of the 7th 
June 1905 was represented on the 10th 
June, and that if this view is adopted the 
present application is not barred by limita- 
tion. This, however, is a position which 
cannot be maintained either on principle or 
on the authorities. 
date when an application is made to the 
Court to take a step-in-aid of execution, and 
not from the date when the Court disposes 
of the application. The view we take is 
supported by the decision of this Court in the 
case of Raj Behari Ohakravarti v. Kalthar 
Gupta (5). We must hold, tlerefore, that 
the conclusion of the Court of first instance is 
correct, , 

The result is that this appeal is allowed, 
the order of the District Judge is reversed, 
and that of the Court of first instance is 
restored. There will, however, be no order 
for costs in any of the Courts. 


Appeal allowed. 
(5) 10 0. L. J. 479; 3 Ind. Cas, 336. 





(s. c. 13 C. L. J. 47.) 
CALCUTTA HIGH COURT. 
Civit Rove No, 4533 or 1909 1N coN- 
NECTION WITA Civic REGULAR APPEAL 
No. 514 or 1909. 

March 1, 1910. 
Present:—-Mr. Justice Mookerjee and 
Mr. Justice Teunon. 
BHUBAN MOHINI DEBI[—OPPOSITE 
PARTY— PETITIONER 
versus 

KIRAN BALA DEBI— PETITIONER ror 

REVOCATION OF PROBATR—-OPPOSITE PARTY. 

Probate and Administration Act (V of 1881), s. 34 — 

„Administrator pendente lite—Necessity for appoint- 
ment. 

An Administrator pendente lite will be appointed 
under section 34 of the Probate Act only when the 
Court is satisfied that such appointment is necessary 
to preserve and protect the estate while the litigation 
is pending, and that unless such necessity is made 
out, the estate ought not to be subjected to the cost 
and incumbrance of such administration. 

Brindaban v. Sureswar, 3 Ind. Cas. 178; 10 C. L. J. 
263; and Jogendra Lal. v. Atindra Lal, 2 Ind. Cas. 638; 
13 C. L. J. 34, relied upon. 

Dr. Rash Behary Ghose and Babus Mahendra 
Kumar Mitra and Sarat Kumar Mitra, for the 
Petitioner. 

Mr. B. Chakravartt and Babus Haradhan 
Nag, Ram Chandra Mojumdar, Hamendra Nath 
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‘ground that the Will was a forgery, 
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Sen and Biraj Mohan Mojumdar, for the 
Opposite Party. 

Judgment.—We are invited in this 
Rule to appoint an Administrator pendente 
lite; under section 84 of the Probate and 
Administration Act of 1881, during the 
pendency of an appeal against an order for 
revocation of probate of a Will alleged to have 
been executed by one Syama Charan Singh, 
who died on the Ist April 1906. After the 
death of the alleged testator, his nephexs 
propounded the Will, the effect of which 
in substance was to leave the estate to 
Bhubaneswari, the daughter of the testator, 
and practically to the disinherit the widow, 
Kiran Bala, the step-mother of that 
daughter. Probate was granted in common 
form on the 30th June 1906. On the 10th 
August, 1908, an application for revocation 
of probate: was made by the widow, on the 
and 
the grant had been obtained by fraud. On 
the 20th September 1909, the District 
Judge held in favour of the widow and 
revoked the probate. The daughter has 
appealed to this Court, and the present appli- 


_cation has been made by her for appointment of 


an Administrator pendente lite till the disposal 
of the appeal. In her petition, itis alleged 
that the widow is incompetent to manage 
the property, and that if an Administrator 
is not appointed, the estate is likely to be 
wasted. These . allegations have been 
repudiated on the side of the widow; and it 
has been argued that there is no necessity 
for the appointment of an Administrator 
pendente ite, inasmuch as the widow is pre- 
pared to deposit with the Collector, Govern- 
ment securities as a protection against the 
sale of the estate for arrears of revenue; 
and she undertakes not to alienate any portion 
of the estate during the pendency of the 
appeal. It has also been suggested that as 
the name of the widow has already been re- 
gistered under the Land Registration Act, she 
can, without difficulty, collect the rents from 
the tenauts. In reply, it has been contended 
on behalf of the daughter, that the Court has 
no discretion in the matter, and is bound to 
appoint an Administrator pendente lite, as 
otherwise there would be no one to represent 
the estate and legally entitled to receive or to 
hold the assets or to give discharges. In 
support of this proposition, reliance has heen 
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placed upon the case of Bellew v. Bellew (1). 
Tn our opinion, sufficient grounds have not been 
made out for the appointment of an Ad- 
ministrator pendente life at the present stage of 
the proceedings. 

Section 34 of the Probate and Administra- 
tion Act provides that pending any suit 
tonching the validity of the Will of a deceased 
person, or for obtaining or revoking any 
probate, orany grant of Letters of Adminis- 
tration, the Court may appoint an Administra- 
tor cf the estate of such deceased person. Ib 
is manifest from the language used by 
the Legislature, that the Court has a 
diseretion in the matter. No doubt, the 

_ exercise of such discretion is judicial and not 
arbitrary; that is, cireamstances are establish- 
_cd which justify the appointment of an 
Administrator pendente ite, it is the duty 
of the Court to make such appointment. lt 
cannot, however, be affirmed as an inflexible 
rule that whenever there is a suit pending, 
touching the validity of a Will, or for obtain- 
ing or revoking any probate, or grant 
of Letters of Administration, it is obligatory 
upon the Court to appoint an Administrator. 
_. The section to which we have just referred, 
js substantially identical with section 70 of 
the Court of Probate Act, 1857 (20 and 21 
Vict. Chap. 77). Under that statute, it has 
._ been held that before granting Administra- 
tion rendente lite, the Court must be satisfied 
of the necessity for the appointment of an 
Administrator, and would appoint such 
Administrator in all cases where ibe Court of 
Chancery would appoint a Receiver. To put 
the matter in another way, the Court expects 
_a necessity to be shown for the temporary 
grant, namely, that there is something required 
to be done and there is no person empowered 
“to doit. The case of Bellew v. Bellew(1), upon 
which reliance has been placed on behalf of 
the petitioner, and which was followed in 


Brindaban Ohandra v. Sureswar Shaha (2), is . 


really not opposed to this view. This is 
clear from the decision in Horrell v. Witts 
(3), where Lord Penzance referred to this 
decision as authority for the proposition 
that the Court will only grant administration 
pendente lite in cases were a necessity for the 


grant is made out; so that, where the 
(1) (1865) 4 Sw. and Tr. 58; 34 L. J. P. 125; 11 
Jur. (x. s.) 588; 13 L. T. 247. 
(2) 10 C. L. J. 263; 3 Ind. Cas. 178. 
(3) (1866) I. R. 1 P. and D. 103; 12 Jur. (N. 8.) 
78; 14 L. T. 187; 14 W. R. 615; 35 L. J. P, 55 
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necessity does not appear, the Court will 
refuse to make it. Young v. Brown (4). 
We may mention as illustrations, cases of 
partnership transactions [Horell v. Witt (3) ], 
where the Court does not appoint an 
Administrator pendente lite against the wish 
of the surviving partner, unless a strong case 
is made tbat he has dealt improperly with the 
business, Similarly, the Court will not 
appoint an Administrator pendente lite where 
there is a person named in the Will as execu- 
tor whose appointment is not questioned (the 
dispute, for instance, relating to a codicil only, 
not affecting the appointment of executors), 
because there is an éxeculor who can dis- 
charge the duties of such an Administrator. 
Mortimer v. Paull (5). It may be added 
previous to the creation of the 
Probate Court in England, it had been 


“ruled in a series of cases, T Sutton v. Smith 


(6); Maskeline v. Harrison’ (7), Walker v 
Wollaston (8)], that administration pendente’ 
lite ought not to be granted without due 
cause. although some cases, for instance, 
Northey v. Coch (9), went further to hold that 
actual danger to the estate must be proved 
in order that the appoiniment - might be 
justified. We must, therefore, hold, that an 
Administrator pendente lite will be appointed 
under section 34 of the Probate and 
Administration Act only when the Court is 
satisfied that such appointment is necessary 
to preserve and protect the estate, while the 
litigation is pending, and that unless such ne- 
cessity ig made out, the estate ought not to be 
subjected to the cost and incumbrance of suzh 
an administration. Thisis the view which 
was taken in the case of Brindaban Okandra 
v. Sureswar Shaha (2), and Jogendra Lall v. 
Atindra Dall (10). We must, therefore, pro- 


.ceed to consider whether in the present case, 


necessity for the appointment of an Adminis- 
tralor pendente lite has been clearly made out. 


The evidence on both sides makes it 
reasonably plain that the estate consists 
principally of valuable zemindaris and 
Goyernment securities. So far as the former 
are concerned, the widow as the heiress-at- 

(4) (1828) 1 Hagg. 54, 

(5) (1870) L. R. 2 P. and D. 85; 39 L. J. P. 47; 22 
L. T. 831; 18 W. R. 901. 

(6) (1753) 1 Cas. Tomp. Lee. 207, 

(7) (1756) 2 Cas. Temp. Lee. 259, 

(8) (1781) 2 P. Wms. 575. 

(9) (1822) 1 Add. 326. 

(10) 18 0. L, J. 34; 2 Ind. Cas. 638, 
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law in the event of intestacy, has got herself 
registered under the Land Registration Act, 
and under the provisions of that Act read with 
section 60 of the Bengal Tenancy Act she is 
entitled to realise rent from the tenants. 
In so far as the Government securities are con- 
cerned, the widow has offered to deposit them 
with the Collector for the due discharge of 
Government demands in accordance with the 
provisions of the Revenue Sale Law. She is 
not anxious to draw the interest as it accrues 
due, and no harm is likely to result to the 
estate if such interest accumulates for a 
short time. There is no suggestion that any 
claim for sum due to the estate or otherwise, 
has to be enforced, nor is there any indi- 
cation that the estate is liable to be 
sued for the enforcement of any claim 
against it. No question, therefore, arises as to 
any necessity for the due representation of the 
estate in any litigation. It was suggested 
on behalf of the daughter, that the rents, in 
any event, have to be collected, and matters 
may be mismanaged, as the widow isa lady 
of somewhat feeble intellect. This has been 
denied on the side of the widow, though not 
very explicitly, but there is no suggestion 
that the arrangements made by the widow, 
for the collection of rents, are otherwise than 
satisfactory and should on that ground be 
superseded, . The widow has, however, given 
an undertaking not to alienatein any manner, 
the properties belonging to the estate, and 
also to pay regularly all Government demands 
and to meet other necessary expenses. She 
has denied that her acts, during the time that 
‘she has been in possession of the estate, have 
been inany way injurious to the best interests 
thereof, and we are unable to hold that there 
are any substantial grounds to justify the 
inference, either that the estate has been mis- 
managed inthe past or is likely tobe mis- 
managed in the immediate future. Under 
such circumstances, we must hold that the 
necessity for the appointment of an Ad- 
ministrator pendente lite, has not been clearly 
made ont, The Rule must consequently be 
discharged ; butas the estateis of consider- 
able value, it is desirable that the question of 
the genuineness of the Will of the last owner 
should be decided withont delay. It is ac- 
cordingly directed that the hearing of the 
appeal be expedited. ‘We.make no order as 
to the costs ofthe Rule. 

` Rule discharged. 
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ALLAHABAD SIGH COURT. 
Secoxp Civin Apres No. 129 or 19.0. 
Decemb:r 23, 1910. 

Present: —Sir George Knox, Kr., Judge, and 
Mr. Justic2 Karamat Husain, 
CHOTEHY LAL—PLAINTIFF—ÅPPELLANT 
VETSUS 
Kunwar SHEOPAL SINGH AND OTHER; 


— DEFENDANTS — RESPONDENTS. 

Occupancy holding---Mortgage of occupancy kolding- -~ 
Tenant's right to relinquish holding during mortgage 
~-AgraTenancy Act (II of 1901). 

An occupancy tenant, after mortgaging his holding 
with possession, has no power to relinquish it in favour 
of the zamindar. 

Rannu Rai v. Rafiuddin, 27 A. 82; Ramdhari v, Ram. 
dhari, 7 A. L. J. 305; 2 Ind. Cas. 456, followed. 

Badri Prashad v. Sheodin, 18 A. 354, referred to. 


Second appeal from the decision of the 
District Judge of Agra, dated the 29th Novem- 
ber 1909. z 

Mr. Haribans Sahai, for the Appellant. 

Mr Benode Behari, for the Respondents. ,- 

Judgment. 

Karamat Husain, J.—In this case, an 
occupancy tenant mortgaged his holding with 
possession toone Chotey Lal and after- 
wards relinquished his holding in favour of 
the zimindar who instituted a suit in eject- 
ment in the revenue Court against the plain- 
tiff. Theoccupancy tenant was not a party 
to thissuit. Chotey Lalin that suit raised a 
plea that the relinqguishment by the mortgagor 
in favour of the zamindar was a collusive 
transaction and could mot affect his right, 
While that suit was pending, Chotey Lal 
instituted a suit in the Court of the Munsif for 
a declaration that the relinquishment, dated 
the 25th of September 1909, was collusive 
and fraudulent and made for the purpose of 
causing loss to him and was void as 
against him. The learned Munsif, coming 
to the conclusion that the suit was barred 
by vres judicata, dismissed the claim and 
that decree was upheld by the lower 
appellate Court on the ground that the relief 
sought was a relief in the discretion of the 
Court to grant or refuse. The plaintiff comes 
here in second appeal. Following the ruling 
in Rannu Rat v. Rafiuddin (1), which 1 
followed in Ramdhari Rai v. Ramdhari Raz (2), 
I hold that the occupancy tenant after mort- 
gaging his holding with possession to Chotey Lal 
had no power to relinquish it in favour of the 
zamindar, I would, therefore, allow the appeal, 

(1) 27 A. 82. 

(2)7 A. L. J, 305; 2 Ind. Cas. 450. 
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set aside the decrees of the Courts below and 
under the provisions of Order LXT, Rule 23 
send the case back through the lower appellate 
Court to the Court of first instance, for trial 
on the merits. Costs will abide the event 
and will inelude in this Uourt fees on the 
higher seale. 

Knox, J.—The facis are set out in the 
judgment of-my learned brother and in view 
of the course of rulings to which he has re- 
ferred, I prefer not to adhere to the opinion 
which I have entertained and would have 
put forward at greater length had the matter 
been res integra. I was one of the Judges 
who in Khiali Ram v. Nathu Lal (3) was pre- 
paredto holdand did hold thatanexproprietary 
tenant could sub-let the whole or any part of his 
holding but I kave always hesitated with 
due respect to the learned Judges who 
decided the cases in following the further 
step taken in Badri Prasad v. Sheodhin (4), 
and Rannu Rat v. Rafiuddin (1). The 
question arises what will the decree-holder do 
with the decree when he gets, and whether 
the Revenue Courts will pay any attention 
to it. These conflicts between Revenue and 
Civil Courts are to be regretted. It would be 
well if they could be put an end to by the 
legislature. In view, however, of the series 
of rulings above-mentioned, I accept the view 
taken by my learned brother and agree in his 
order which will also be the order of the 
Court. 

Case remanded. 


(3) 15 A. 219. 
(4) 18 A. 354. 


CALCUTTA HIGH COURT. 
Sxconp Civin Appea No, 2015 or 1909. 
January 16, 1911. 
Present:—Mr. Justice Caspersz and 
< Mr. Justice Chatterjee. 
BECHU RAM -——PLAINTIFF— APPELLANT 
VETSUS 
CHAIRMAN or CHAPRA MUNICI- 


PALITY—DEFFNDANT— RESPONDENT. 

Bengal Municipal Act(III B. C. of 1884), ss. 321, 322, 
proviso—Latrine taw—Fiwing of scale—Shopkeeper, 
liability of, to pay latrine tax—Liability of shopowner. 

If the Commissioners at a meeting did not fix any 
scale for the levy of latrine fees, as enjoined by section 
821 of the Bengal Municipal Act, the assessment and 
levy of the latrine tax must be deemed to be ultra 
vires. 


The meaning of the proviso to section 322 of the 
Act is, that when a shopkeeper lives elsewhere, 
and pays latrine tax for his house, he shall not be 
made to pay again for his shop, unless the shop 
contains a privy or cesspool. The owner ofa shop, 
who is not its occupier, cannot claim exemption under 
the proviso. 

From an owner of shops which, together with 
the dwelling house, are all included in one holding, 
fees are to be levied on the annual value of the 
holding inclusive of the shops. The wording of 
section 321 shows that the fees nre to be levied with 
reference to the annual value of holdings containing 
dwelling houses or privies, and not with reference to 
dwelling houses only. 


Appeal from the decree of the District 
Judge of Saran, dated June 24, 1909, affirming 
that of the Fourth Munsif of Chapra, dated 
December 14, 1908. 

Babus Dwarka Neth Mitter dnd Bejoy 
Kumar Bhattacharya, for the Appellant. 

Babu Srish Chandra Chowdhury, Junior 
Government, Pleader for Babu Ram Charan 
Mitter, Senior Government Pleader, for the 
Respondent. 

sudgment.—tThis appeal involves a 
question under the Bengal Municipal <Act, 
1884, with reference to tne levy of latrine 
tax. 

The plaintiff’s holding No. 173 has been 
assessed with Rs. 41-4-0 on the annual value 
of that holding including the upper storey, 
which is his dwelling house, and the eight 
shops in the verandah of the ground floor of 
which none are occupied by the plaintiff 
himself. His complaint is that the latrine 
tax is payable in respect of the dwelling 
house only. 

it has been found that none of the shop- 
keepers pay latrine tax within the Municipal- 
ity in question for their separate dwelling 
houses. The plaintiff’s dwelling house has a 
privy attached to it. 

Both the lower Courts have dismissed the 
sait. The Munsif remarked incidentally, 
that no scale had ben adopted for the fixation 
of latrine fees, “but one consolidated rate 
has been fixed for the latrine tax on the 
valuation of the holding.” This point, 
however, had not been urged in the first 
Court, and the lower appellate Court has not - 
alluded to it. 

In second appeal it has been argued (1) 
that no scale having been sanctioned by the 
Municipal Commissioners ata meeting, the 
levy of latrine tax was illegal, and (2) that 
the eigkt shops are practically in the posses- 
sion of the plaintiff who already pays the tax 
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for the -upper storey and is, therefore, 
exempted from further liability. 

Section 321, Act ILI of 1884, provides that 
—"The Commissioners may levy fees, to be 
fixed on such scale, with reference to the 
annual value of holdings containing dwelling 
houses or privies within the limits of the 
Municipality, or such part thereof as afore- 
said, as the Commissioners ab a meeting may 
direct.” 

The proviso to section 322 is as follows— 
“No such fee shall be levied in respect of any 
shop or place of business which does not 
contain any privies or cesspools, when a fee 
under this part (IX) is levied from the 
occtipier thereof in respect of his dwelling 
house within the same Municipality.” 

The second contention on behalf of the 
plaintiff-appellant, turns on a construction of 
the proviso to section 322. The meaning of 
the proviso is this that when a shopkeeper 
lives elsewhere, and pays latrine tax for his 
house, he shall not be made to pay again for 
his shop, unless the shop contains a privy or 
cesspool. The plaintiff is not the occupier of 
the eight shops: he cannot, therefore, claim 
exemption under the proviso. The plaintiff 
is the owner of the shops which, together 
with the dwelling house, are all included in 
one holding No. 173, and the fees are to be 
levied on the annual value of the holding 
inclusive of the shops. The wording of the 
section (321) shows thatthe fees are to be 
Jevied with reference to the annual value of 
holdings containing dwelling houses, or privies 
and not with reference to dwelling houses 
only. The second contention, therefore, must 
be overruled. 

There is force in the frst argument of the 
Jearned Vakil, but we are notin possession 
of the full facts. If, as a matter of fact, the 
Commissioners ata meeting did not fix any 
scale for the levy of latrine fees, as enjoined 
by section 321 of the Act, the assessment and 
levy of the latrine tax must be deemed to be 
ultra vires. The scale has to be fixed ata 
meeting. The scale is not to exceed the 
limits imposed by the second and third para- 
graphs of section 321. We express no opinion 
as to the meaning of the word scale. 

The necessary facts must be found by the 
lower appellate Court anda fresh decision 
arrived at with reference to the observations 
we have just made. It is possible that a 
scale wag duly fixed; if so, the fact must be 
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strictly proved. The parties will be entitled 
to adduce additional evidance on this point. 
The appeal is allowed in part. The case 
will be returned to the lower appellate Court 
to be dealt with in accordance with law. 
Future costs will abide the ultimate resuli. 
Costs hitherto must he borne by the appel- 
lant, 
Appeal partly aliowed, 


CALCUTTA HIGH COURT. 
Seconp Civin Arrear No. 1176 or 1999. 
January 17, 1911. 

Present: —Mr. Justice Caspersz and 
Mr. Justice Chatterjee. 
JINNAT ALI~—Parincrpat Derexoant—~ 
APPELLANT 
versus 


FATEH ALT MOBBAR CHOWDHURY . 


AND OTHERS —PHALNTIFF3—RESPOVDENTS. 

Contribution, swit for—Contract Act (IX of 1872), 
ss. 48, (2), 63, 72—Wrongful possession—Rent paid 
during wrongful possession—Right to recover—Good 
faith. 

A. person in wrongful possession of property can 
bring a suit for contribution against the person really 
entitled, if the’ paymentbe made in good faith. But 
ifthe payment be made with the ulterior motive of 
creating title, there is no right of contribution, 

. The “plaintiff was in possession of a certain 
jote. A sum of money on account of the rent o 
the jote was recovered from him by the certifi: 
cate procedure. Subsequently the defendant succeeded 
in establishing his title toa half share of the jote. The 
plaintiff sued ‘defendant for a ‘moiety of the sum re- 
covered from him : 

Held, that if the payment was made in good faith, 
the plaintiff will get a decree; but if the payment was 
made for the purpose of manufacturing evidence of 
title, the suit should fail. 

The principle laid down in Dukhina Mohan Roy v. 
Saroda Mohan Roy, 21 O. 142; 20 I.A. 169, is applicable 
to the present case. 

Soction 69 of the Contract Act does not apply to the 
present case. 


Appeal from the decrea of the Sub-Judge 
of Chittagong, dated February 27,1909, re- 
versing that of the Munsif of Gox Bazar, dated 
June 10, 1908. 

Moulvi Syed Shamsul Huda, and Babu 
Sachindra Prasad Ghosh for Babu D. N. Kastgir, 
for the Appellant. 

Moulvi Serajul Islam, for the Respondents. 

Judgment.—A sum of Rs. 1,587-15 
was recovered from the plaintiffs as being the 
gotedars of a certain jote in the Noabad Mahal 
of the District of Chittagong. The money 
was realised in execution of a certificate under 
the Public Demands Recovery Act. Ttree 
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presented the rents of the years 1904-1907. 
But the title of the principal defendant toan 
eight annas share in the jote having been de- 
clared, in Title Suit No. 45 of 1906, the plain- 
tiffs sued him for a moiety of the sum re- 
covered from him by certificate process. 
The first Court declined to allow contribu- 
tion. The lower appellate Court has reversed 
that decision. 

The point for determination in this second 
appeal is whether a person in wrongful pos- 
session of property can bring. a suit for con- 
tribution against the person really entitled ? 
The learned Vakil for the defendant-appellant 
argues that the certificate was not directed 
against his client, who derived no benefit 
from the plaintiff’s payment of the sum men- 
tioned therein. The argument involves a con- 
sideration of sections 69 and 70of the Contrast 
Act. The defendants’ title to an eight annas 
share in the jote having been declared in the 
title suit, it must be taken that he was a co- 
sharer of the plaintiffs in the jote. It is true 
the certificate was not against the defendant 
and hence could not be enforced against him, 
but the plaintiffs, on satisfying it, would, ac- 
cording to the principles formulated in sec- 
tion 43 (para. 2) of the Contract Act, have 
been entitled to suethe defendant for con- 
tribution. At the time of payment by the 
plaintiffs, however, they kept the defendant 
out of possession denying his title. 

Section 69 of the Contract Act would 
apply where the paymentis made for another 
person who is bound by law to pay. As 
already stated, though the defendant, being a 
co-sbarer, was under an obligation to pay, 
the certificate was not against him, and he 
was kept out of possession of his share by the 
plaintiffs. Moreover, the words “another per- 
son” inthe section seem to indicate that the 
person making the payment is himself under 
no legal liability to make it. According to 
law; co-sharers are not only jointly but 
severally liable for rent. When, therefore, 
the plaintiffs paid up the rent, they may be 
considered to have done so in the discharge 
of their own liability for rent and not in satis- 
faction of the rent due by the defendant whom 
they had kept out of possession on denial of 
his title. 

In these circumstances, we do not think 
that the case comes under section 69 of the 
Contract Act. 


Section 70 of the Contract Act covers a 


for mesne profits, 


{igi 


wider ground, and the generality of the lan- 
guage of the section is discussed in the recent 
case of Mohendra Ghoshul v. Bhuboom Mardana 
(1), where, however, the learned Chief Justice 
pointed out the responsibility of final Courts 
of fact “to beguardedand circumspect in their 
conclusions and not to countenance acts 
or payments that are merely officious.” 

Section 70 of the Contract Act enacts that 
where a person lawfully does anything for 
another person, not intendirg to do so gra- 
tuitously, and such other person enjoys the 
benefit thereof, the latter person is bound to 
make compensation to the former in respect 
of the thing so done. If, however, the former 
person (here the plaintiffs) made the pay- 
ment for the purpose of manufacturing evi- 
dence of title to the land, he could not be 
regarded as having made the payment law- 
fully. See Desay Himatsingji v. Bhavabhai 
(2). Inthecase of Bama Sundari Dasi x. 
Adhar Chunder Sarkar (8), which was relied 
on by the lower appellate Court, the decree 
for rent was obtained by the landlord against 
the defendant while there was a disputeas to 
whether the property belonged to the 
plaintiff or the defendant, and plaintiff paid 
up the decree and preserved the property 
from sale. 


In Tiluck Ohand v. Saudamont Dasi (4), it 
was held, in the circumstances of that case, 
that the trespasser must be content to bear 
the burden of his own wrong. But the prin- 
ciple which applies to cases like the present 
was laid down by the Judicial Committee 
in Dakhina Mohan Roy v. Sarodt Mohan 
Roy (5). There it was observed:-—— [b seems 
to their Lordships to be common justice that 
when a proprietor in good faith pending liti- 
gation makes the necessary payments for the 
preservation of the estate in dispute, and the 
estate is afterwards adjudged to his opponent, 
he should be recouped what he has so paid 
by the person who ultimately benefits by the 
payment if he has failed through no fault of 
his own to reimburse himself ont of the 
rents. Of course, he is bound to account 
for all rents and pro- 
fits which he has received or which with- 

(1) 6 Ind. Cas. 810; 14 ©. W. N. 945; 120. L J. 
566. 

(2) 4 B. 643 at p. 653. 

(3) 22 C. 28, 

(4) 4 0. 566; 3C. L. R. 456. 

(5) 21 C. 142; 20 I. A. 160, 
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out -wilfal default he- might have 


ceived,” 


re- 


We have already said that the certificate 


against the plaintiffs covered the dues for 
the years 1904-1907. The Title Suit (No. 45 of 
1906) was filed during that period, It was 
decreed on the 15th April 1907. Now, the 
Munsif found that the plaintiffs made the 


payment on-theirawn account and with the, 


ulterior motive of creating their own title to 
the entire jote. If that be so, the payment 
was voluntary, the plaintiffs must be regard- 
ed as being in wrongful possession of the half 
share of the jote, and their payment was 
not made in good faith. We should ob- 
serve, however, that the Munsif also 
found that the defendant had been in posses- 
sion of some of the jote lands (apparently, nine 
drones). 

In these views, we must send back this case 
to the lower appellate Court for a decision of 
the point whether the plaintiffs made the pay- 
ment under the certificate in good: faith, 
having regard to the observations made 
in the cases we have cited. If this question 
be answered in the affirmative, the suit of 
the plaintiffs must be decreed, but the defend- 
ant will be entitled to have a deduction made 
on account of the mesne profits realised by 
the plaintiffs in respect of the defendant’s 
half share of the jefe. Ifthe payment was 
mut in good faith, the suit must be dis- 
missed. oS 

The appeal is allowed in the terms men- 
tioned. The case is remitted to the lower ap- 
pellate Court to be dealt with in accordance 
with the instructions we have just given. 
Costs will abide the result. 

Appeal allowed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Rent Appear No. 85 or 1909. 
March 7, 1910. 

Present:—Mr. Chamier, J. C. 
MUHAMMAD HUSAIN—Derexpant — 
APPELLANT 
versus 
DEPUTY COMMISSIONER, BAHRAICH, 
ror Nanpara ESTATE—PLAINTIFF— 


RESPONDENT. 
Oudh Rent Act (XXII of 1886), ss. 108 (2) and 141-- 
Interest Act (XXXII of 1839)—Interest from a person not 


holding under a written leasg- -Thekadar, liability of, to 
pay interest---Contract det (IX of 1872), s. 78-- -Civil 
Proéedure Code (Act V of 1908), 3.34. 

Held, that ina suit to recovera certain sum of 
money on account of the use and occupation of a 
village, the defendant was not liable to pay interest 
either under the Interest Act or under section 141 of 
the Ondh Rent Act, nor could hebe liable to pay 
interest under section 73 of the Contract Act. 

But that interest conid have been allowed by the 
lower Court under section 34of the Code of Civil 
Procedure. 


Appeal against the order of B. R. Neave 
Esquire, District Judge of Gonda, dated 3rd 
September, 1909, reversing the order of Pan- 
dit Lajja Ram, Deputy Collector, Bahraich, 
dated 28th August 1905. 


Mr. Mohammad Wasim, for the Appel- 
lant. : 

Babu Nagendra Nath Ghoshal, for the 
Respondent. 


Judgment.—tThis was a snit by the 


. respondent against the appellant for the re- 


covery of a certain sum of money on account 
of the use and occupation by the appellant of 
a village named Phulwaria. Rent Appeal 
No. 86 arises out of a similar suit in respect of 
Mauzı Deokali. The District Judge has 
given the raspondent a decree for Rs. 1,559 
in the former case and for Rs. 580 in the 
latter case and in both cases he has allowed 
intarest on the amount decreed up tothe date 
on which suits were filed. The only question on 
these appeals is whether interest ought to 
have been allowed. It is certain that interest 
cannot be allowed under the Interest Act, 
(XXXII of 1839), for the compensation 
claimed by the respondent was not payable 
by virtue of a written instrument at a certain 
time. It is, I think, equally clear that 
interest cannot be allowed under section 
141 of the Rent Act. If the appellant was a 
tenant at all, he was a Thekadar of the villages 
and a Thekadar is not a tenant within the 
meaning of section Lil of the Act. The only 
question is whether interest can be allowed 
under section 73 of theIndian Contract Act 
(IX of 1872). I understand from the learred 
Judge’s judgment that it is under this section 
that he has allowed interest. He says :— 
“Though the appellant did not hold under 
a formal lease, yet he has certainly under- 
taken to pay a certain sum annually and 
whether or not any day was specified for 
payment does not affect the question. If he 
did not pay, he was liable for both principal 
and interest from the end of the Fask year, 
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I find, therefore, that tbe defendant is 
Hable for interest at the rate usually allowed 
in such cases, namely, 12 per cent”. The only 
evidence so-called thatthe appellant undertook 
to pay a certain sum annually is an application 
made by him for the lease of the villages, but 
that application does not seem to have been 
accepted and certainly no lease was granted 
to him. The application may fairly be 
nsed'for the purpose of showing what would 
be affair amount to charge the appellant 
for the use and occupation of a village but it 
cannot be used as evidencing a contract on 
his part to pay a certain sum as rent for the 
villages. These suits are not suits for 
damages for breach of contract. No instance 
has been shown of interest having been 
avlowed-in such a case and it appears to me 
ibat it cannot be allowed except under 
section 34 of the Code of Civil Procedure. 
The Judge did not allow any interest under 
b section. 
ii allow both the appeals and modify the 
decrees of the District Judge accordingly. 
The parties will pay and receive propor- 
tionate costs in all three Courts. 
Decree modified. 





(s. c. 8 P. W. R. 1911). 
PUNJAB CHIEF COURT. 
Seconp Oivi APPRAL No. 429 or 1905. 
May 30, 1910. 

Present:—Sir Arthur Reid, Kr., Chief Judge, 
and Mr. Justice Ryves. 
Musammat MASUM BEGAM—Ptaintirr— 
APPELLANT 
versus 
MADAN MOHAN LALL AND OTHERS—- 

DeErenvants— RESPONDENTS. ; 

Limitation Act (IX of 1908), s. 5—Appeal filed with 
a copy of judgment—Copy of decree filed after expiry 
of time—Ignorance of law-—Sufficient cause. 

An appeal filed with a copy of the lower appellate 
Court’s judgment, but without a copy of the decree, is 
not legally presented and becomes barred by time 
if a copy of the decree is annexed thereto alter the 
period allowed for the appeal has expired. 4 

The appellant’s plea of her being a pardah nashin 
lady and not knowing thata copy of the decree Was 
required, is not sufficient to extend the time under 

ion 5 of Act IX of 1908. 
green Kaur v. Amir Khan,16 A. 77; andC, v. 
©., 22 P. R. 1903; 91 P. L. R. 1903, cited. _ 

Second appeal from the order of the Divi- 
sional Judge, Delhi Division, dated the 19th 
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December, 1908, confirming that of the Ad- 
ditional District Judge Delhi, dated the 29th 
Jane, 1908, dismissing the claim. : 
Hon'ble Mr. Muhammad Shah, for the Ap- . 
pellant. ‘ ; 
Hon'ble Mr. Shadi Lal, for the Respond-. 


ents, 


Judgment.—A preliminary objection 
has been urged on behalf of the respondents 
to the hearing of this appeal on the ground 
that it was filed in the Court after the period 
of limitation had expired. The decree of the 
learned Divisional Judge of Delhi was dated 
19th December, 1908, The memorandum of 
appealin this Court was presented on the 
22nd March 1909, together with a copy of 
the judgment of the lower appellate Court 
but was returned to the learned counsel, who 
presented it, because he had not annexed to 
it, ag required by law, a copy of the decree of 
the lower appellate Court. On the 3lst- 
March, 1902, the memorandum of appeal 
together with the copy of the lower ap- 
pellate Court's decree was filed in this Court. 
It is urged that no valid appeal was before 
this Court until the 3lst March 1909 and 
that by that date the period allowed for an 
appeal had passed. It appears that four 
days were required for obtaining a copy of 
the judgment of the lower appellate Court 
and one day fora copy of its decree, The 
eases reported as [Chamela Kaur v. Amir 
Khan (|) and C. v. O. (2)], are relied upon. 
On behalf of the appellant, Mr. Muhammad 
Shafi informs us that when the agent of the 
appellant came to him onor abont the 21st 
March 1909, to instruct him to file the appeal, 
he pointed ont to the agent that a copy of 
the decree was necessary, and sent ‘the 
agent back to Delhi to get it. It appears 
from the endorsement on the copy of the 
decree which has been filed that an ap- 
plication was made on the 22nd of March 
and that on the same day the copy was given. 
Ib did not, however, reach Mr. Muhammad 
Shafi until about the 31st March when the 
memorandum of appeal was filed. He pleads 
that as the appellant is a pardah nushin lady, 
this is a fitting case in which we should 
extend the period of limitation under section 
5 of the Indian Limitation Act. He has also 
drawn our attention toan affidavit made by 


(1) 16 A. 77. 
(2) 22 P. R. 1903; 91 P. L. R. 1903, 
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the appellant in which she says that being 
pardah nashin, she was ignorant of the rule 
that a copy of the decree of the lower ap- 
pellate Court was required. There is no 
suggestion made either by the appellant 
herself in her affidavit or by the learned 
counsel on her behalf that she had been 
betrayed by her agent. We do not think that 
any special ground for onr interfering with 
the ordinary rules of limitation has been made 
out. If the appellant had taken steps 
promptly to file her appeal, she would have 
discovered her mistake in ample time. If she 
chose to wait until almost the last day of 
limitation before instructing counsel, she has 
only herself to blame. We, therefore, uphold 
the objection and dismiss the appeal with 
costs i in n this Court. 
` Appeal dismissed. 





CALCUTTA HIGH COURT. 
Secoxp Crvin Appeat No, 2245 or 1907. 
January 16, 1911. 

Present: —Mr. Justice Woodroffe and 
Mr. Justice Carnduff. 
CHANDRA KUMAR SINGH ROY— 
DarenDANT—Ar PELLANT 
versus 
KALI PROSAD CHUCKERBUTTY— 
PLAINTIFF — RESPONDENT. 

Document—Construction—Construction of earlier do. 
cument by reference to later one, not between parties, if 
allowable —Mokarari lease — Undertaking to pay rent to 
superior landlord—HEnhancement of rent payable to 
superior landlord, effect of, on mokarari rent. 

A later document cannot be used as an aid to the 
construction of an earlier document not between the 
same parties. 

Baneswar Mukherji v. Umesh Chandra Chakrabarty, 
37 O. 626; 7 Ind. Cas. 875, followed. 

Bya mokarari lease, the lessee undertook to pay to 
the lessor annually a fixed sum, further expressly 
undertaking to discharge the rent due from the lessor 


to the superior landlord. Subsequently the rent due” 


from the lessor to the superior landlord was en- 
hanoed: 

Held, that the enhanced rent must be pail by the 
lessee over and above the fixed sum payable to the 
lessor. 


Appeal from the decree of the Sub-Judge 
of Midnapur, dated July 29, 1907, affirming 
that of the Munsif of Garbeta, dated March 
13, 1907. 

Babus Jogesh Ohandra Roy and Probodh 
Ohandra Mookerjee, for the Appellant. 


Babas Joy Gopal Ghose and Khetra Mohan 
Sen, for the Respondent, 
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Judgment. 

Carnduff, J.—The facts of this case may be 
thus briefly stated :—One Surja Kumar Singh 
and the appellant together held the whole of 
Mouzah Kastagura on mokarar’, in payment 
of Rs. 470 per annum to the superior landlord, 
The share of rent for which each was res- 
ponsible was, therefore, Rs. 235. On the 7th 
August 1882, Surja created a subordinate 
mokarart of his one-half share by leasing it 
to the appellant for Rs. 560 a year, exclusive 
of the rent due to the superior landlord. In 
other words, the appellant undertook to pay 
Surja annually a fixed sum of Rs. 560 clear, 
further expressly undertaking to discharge 
Surja’s share of the rent due to the superior 
landlord. The superior landlord has recently 
—in 1900—had the rent of the entire mongah 

raised by suit from Rs. 470 to Rs. 1,175; and 
the appellant's case was, and is, that, as he has 
now to pay the superior landlord for Surja’s 
share Rs. 587 instead of Rs.-235, he should 
be called on to pay, in respect of the subordi- 
nate lease Rs, 560 minus Rs. 325, that is 
Rs. 208 instead of Rs. 560. As the respond- 
ent is the mortgagee of one-half of Surja’s 
share, he sued for only one-half of Rs. 560, 
and the appellant contended, as above, that 
he should be held liable for one-half of 
Rs. 208, that is, for Rs. 104 only. 

Both the lower Courts have disallowed 
this plea, and, I think rightly. The mokarart 
patta of 1882 is clear in its terms. It does 
not mention the amount of the rent then 
payable to the superior landlord ; and gee 
it refers to the rent fixed (“ dharjyn n) 
must mean the rent for the time being feed. 
The appellant, however, although the point 
has not been taken in his grounds of appeal, 
relies before us upon the recital to the mort- 
gage, which was executed in 1898, that is to 
say, before the enhancement -of the superior 
landlords rent to Rs. 1,175. Now, it seems to 
me that that document cannot be used as an 
aid to the construction of the earlier patta ; 
and if any authority is required in this gon- 
nection, I may refer to the judgment of this 
Court in the case of Baneswar Mukherji v. 
Umesh Chandra’ Ohakrabarty (1). I may 
add, too, that even if that document could 
be taken into consideration, ib would not, 
so faras I can see, help the appellant, for 
its effect seems to be to assign the whole of 
the rent reserved and fixed at Rs. 280 for the 


half share to the respondent. 
(1) 37 0. 626; 7 Ind. Cas, 875, 
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Then, if we-took at -the conduct of the 
appellant, we find that it tells against him, 
for, as pointed out by the lower -appellate 
Court, he has all along been paying at the 
full rate of Rs. 560 per annum. 

The result is that this appeal must, in my 
opinion, be dismissed with costs. 
© Woodrofie, J.—I agree; and I would add 
that even assuming that the assigument was 
admissible, a point which Ineed not consider, it 
does not help the appellant; as it was given 
Ata date before the enhancement. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

‘> MISGELLANEOUS Civiu Apresa No. 

or 1909, 
` January 24, 1911, 
Present:—Mr. Justice Chitty and 
- Mr. Justice Coxe. - 
ABDUL KARIM AND ANOTHER— DEFENDANTS 
— APPELLANTS 
WErSus . ` 
-FAYEZ BUKSH AND oTEERS— PLAINTIFFS— 
RESPONDENTS, 

` Civil Procedure Code (Act Vof 1908), O.XII, Rr. 
28, 25—Remand— Judgment not on preliminary point— 
Civil Procedure Code (Act XIV of 1882), ss. 562, 564, 
566 — No change in law. 

The new Code of Civil Procedure does not con- 
tain the express limit on remands which was embodied 
in section 564 of the Code of 1882. -But rules 28 
and 25 of Order XLI represent the old sections 562 and 
566, and tke law does not appear to have been 
changed. 

Where the two principal issuos were, (1) whether 
the plaintiff had-title, and (2) whether, if so, he was 
entitled to khas possession, and the Munsif held that 
the plaintiff had no title and so dismissed the suit 
withont dealing wilh the question of khas posses- 
sion, and the Sub-Judge held that the plaintiff had 
title and after setting aside the decree of the Munsif 
remanded the case to decide the question of khas 
possession : 

Held (by Chitty, J.), that the decision of the 
Munsif was not upon a preliminary point and the 
order of remand by the Sub-Judge was bad. (Coxe, J. 
doubting). 

Appeal from, the order of the Sub-Judge of 
Noakhali, dated February 3, 1909, reversing 
the decree of the Second Munsif of Sudha- 
ram, dated June 8,1908, and remanding the 
case to him for trial. 

Babus Dwarka Nath Mitter and Prokash 
Chandra Mojumdar, for the Appellants. 

Babus Baikuntha Nath Das and Smrttish 
Chandra Ghoshal. for the Respondents, 

Judgment. 
< Chitty, J.—This is an appeal from anorder 
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of the learned Subordinate Judge-of Noa- 
khali remanding a case to the Court of first in- 
stance to pass final orders. The learned 
Judge inremanding the case has set aside the 
decree of the Court of first instance, and 
against that order of remand the defendants 
have preferred this appeal. 

- The suit was brought by the plaintiffs for a 
declaration of their title to. and khas posses- 
sion of, certain lands as appertaining to howla 
Muchi Asrap Asab-ud-din. ; 

The Court of first instance framed six issues 
in the case, and the Munsif expressed his opi- 
nion on all the issues other than the fifth, 
namely, “can the plaintiffs get khas possession 
of the disputed land.” 


It is objected -before us that the Munsif’s 
decision was not one upon a preliminary 
point within the meaning of Order XLT, Rule 
23 and that the order oi remand is bad fox 
that reason. = 


I think that this contention is sound. The 
new, Code of Civil Procedure does’ not contain 
the-express limit on remands which was èm- 
bodied in section 564 of the Civil Procedure 
Code of 1882, But Rules 28 and 25 of Order 
XLI represent the old sections 562 and 566 
and the Jaw dces not appear to have been 
changed. Speaking for myself,I do not think 
that the decision of the Munsif was upon a 
préliminary point as meant by Rule 23. He 
has gone fully into the merits of the case and 
has only omitted to decide the question of the 
plaintiff’s right to khas possession because he 
dismissed the suit on the question of title. I 
think that for this reason the order of remand 
was bad and that the learned Subordinate 
Judge should have followed the procedure 
which has been prescribed, namely, to have 
retained the case on his own file; and if he re- 
quired the trial of any issue or the determin- 
ation of any question of fact which the 
Munsif had left untried or undetermined, to 
have made a remand under Rule 25. I think, 
therefore, that his order of remand should be 
set aside and this case should be sent back to’ 
him for are-trial of the appeal in accordance 
with Jaw. It will be open to him, as I have 
said, if for the right decision of the suit upon 
the merits he considers essential the trial of 
any issne or the determination of any ques- 
tion of fact, to prefer the same for trial to the 
Court of first instance. When he has received’ 
the finding of the Court of first instance on 
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that issue, he- will then be ina position to de- 
cide the whole appeal which is before him. 
Jt, will, of course, be in his discretion whether 
he makes any such remand or not, Ifon 
further consideration, he thinks that the 
materials before him are sufficient, ib will 
be open to him to decide the whole appeal 
without any such remand. 

wl would make the costs of this appeal costs 


in the cause and fix the hearing-fee at two gold 


mohurs. 

Coxe, J—The two principal issues in this 
case were, firstly, whether the plaintiff had title 
to the land i in suit, and, secondly, whether, if 
S0; he was entitled. to khas-possession. 

` The Munsif held that the plaintif had 
no title and ib was consequently unneces-, 
sary for him to deal with the question of khas- 
possession. 

The Subordinate Judge held that the plate. 
tiff had title tothe land, and remanded the case 
to the Munsif to decide the subsequent point 
whether the plaintiff was or was not entitled 
to khas-possession. 

It is argued that as the Subordinate Judge 
did not dispose of the appeal on a preliminary 
point he was uot entitled to remand the case 
under Order XLI, Rule 28. Now, of course, to 
justify a remand under that rule, it is neces- 
sary that the original Court should have dis- 
posed of the case on a preliminary point. I 
am not wholly satisfied, however, in this case 
that the Munsif did not decide the suit on a 
preliminary point. It appears to me that, 
when there are two points tu Le decided and it 
is necessary for the decision of the second 
point that the first point must first be decid- 
ed, the decision of the first point is necessarily 
preliminary to the decision of the second. I 
do not see clearly how the question whether 
a point is connected with the merits of the 
case or only with consideration of pure law 
can affect the question whether or not it isa 
preliminary point. In short I adhere to the 
view which the Bench, of which I was a mem- 
ber, took in the case of Salim Sheikh v. Nazir 
Khan (1). But my learned brother, I under- 
stand, is of opinion that the Sub-Judge, to ob- 
tain the end that he desired at the time of 
remanding the case, ought ta have referred 
the question of khas-possession for trial to 
the Munsif under Order XLI, Rule 25. It 
appears to me that the difference between 


this course and the course which the learned 
(1) 80, L. J. 159. 
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Sub-Judge actually adopted is so slight that I 
should not be justified in recording a formal 
dissent from my learned brother’s decision. 
I, accordingly, agree with the order which he 
proposes to pass, 





CALCUTTA HIGH COURT. 
Civie Rute No. 4431 or 1910. 
January 16, 1911. 
Present: —Mr. Justice Woodroffe and 
Mr. Justice Carnduff. 
In re BAJRANGI SHAHAT, A Mukhita: 
— PETITIONER. 

Legal Practitioners Act (XFL of 1879), s. 14, paras, 
4,5 and s, 40 —Interim suspension —Report —Investiga- 
tion Explanation of legal practitioner—Criminal Pro. 
cedure Code (Act Y of 1898), ss. 195. 476—Judicial 
proceeding— Proceeding unde Legal Practitioners Act 
not properl y, before Court. 

Tle provisions of section 40 of the Legal Practition. 
ers Act apply to interim orders of suspension made 
under para. 5 of section 14. 

In re Kristo Lall Nag, 10 ©. 256, followed. 

“Investigation” in para. 5 of section 14 means 
investigation in the High Court. 

It is only after a report to the High Court undor 
para. 4 of section I4 that poweris given t) sus« 
pond under para. 5. 

A Mukhtiar was not called upon to show cause under 
section 49 and there was no report submitted by tho 
District Magistrate who suspended him under para. 5 
of section 14: 

Held, that the order of suspension was without 
jurisdiction and must he set aside. 

A proceeding’ under the Legal Practitioners Act, 
which is not properly initiated, is not a judicial pro- 
ceeding in the course of which a prosecution may be 
directed by the Court under section 476 of the Crimi- 
nal Procedure Code. 

Rule against the order, dated June 30, 1910, 
of suspension of the petitioner under sec. 
tion 14 of the Legal Practitioners Acb pending 
investigation of the charge against him, as 
also the order dated August 13, 1910, direct- 
ing his prosecution under section 182, Indian 
Penal Code. 

- Facts.—tThe petitioner is a Mukhtar 
practising in the Criminal Courts in the 
District of Purneah. 

In a case (Auj Mahomed v. Ashraf Ali) 
under section 329, Indian Penal Code, the 
petitioner on behalf of his client (Auj Ma- 
homed) ‘made an application on the 27th May 
1910 to the Sub-Divisional Magistrate for the 
adjournment of the case for two days on the 
ground of the illness of the complainant. 
This application was made under the com- 
plainant’s instruction through: ne Shaikh 
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Puran. On the same date, the complainant 
was brought before the Court by a constable 
and was ordered to show cayse on 6th June 
1910, why he should not be prosecuted for 
giving false information and making false 
statement. The complainant:showed cause. 
Over this matter the Sub-Divisional Officer 
examined some witnesses, two of whom in 
course of their examination made certain state- 
ments against the petitioner in his absence. 

On thisthe Sub- Divisional’O fiiceron the 24th 
June, 1910, drew up a proceeding against the 
petitioner under section 13 (6) of the Legal 
Practitioners’ Act and directed to show cause 
against the charge of grossly improper con- 
duct in the discharge of professional duty. 

On the 30th June, 1910, on a reference 
from the same officer, the District Magistrate 
of Parneah suspended the petitioner under 
section 14 of that Act pending the investi- 
gation of the charge. 

“On the 13th August 1910 the District 
Magistrate from a perusal of the record 
drew upa proceeding and directed prosecution 
under section 182, Indian Penal Code, and 
made over the case to Sub-Divisional Officer 
of Anariat for trial. 

‘ Against all these proceedings and orders the 
petitioner moved this Court and obtained the 
present rule. 

' Babus Baldeo Narain Singh and Jyotish 
Chandra Sarkar, for the Petitioner. 

Judgment, 

Woodroffe, J—The first portion of this 
Rule requires the District Magistrate to show 
cause why the order of suspension made by 
him under the Legal Practitioners Act 
(XVIII of 1879) should not be set aside on 
the ground that it was passed without juris- 
diction. There are two chief defects in the 
proceeding under that Act. In the first place, 
the Mukhtiar was not called upon to show 
cause, as required by section 40 ofthe Act, 
Which, it has been held, governs the pro- 
visions of section 14, which give toa Judge 


power of suspension pending the investigation ‘ 


and orders of the High Court; and, secondly, 
in the present case there was no report to the 
High Court in terms of section 14, It is 
only after such report that power is given to 
suspend; anda legal practitioner can only ba 
suspended under paragraph 5 after he 
has been heard in defence under section 40 
and pending the ‘investigation and the orders 
of the High Court. The investigation which 
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ig there referred to is an investigation by the 
High Court. 

I am of opinion, therefore, that there is no 
power in the present case, under the pro- 
visions of this Act, to make the order of 
suspension which has been complained of. 

The second portion of the Rule asks the 
District Magistrate to show cause why the 
order for prosecution should not be set aside. 
The order could not be made under sec- 
tion 195, Criminal Procedure Code, because 
there was no complaint made nor sanction 
given. But the learned District Magistrate 
sought to justify the order referred to under 
the provisions of section 476 of that Code. 
The District Magistrate made the order under 
that section. The question, therefore, is 
whether the alleged offence was brought to 
his notice in the course of a judicial proceed- 
ing. The explanation submits that the ju- 
dicial proceeding was a proceeding under the 
Legal Practitioners Act. But as to this it is 
to be observed that proceedings under sce- 
tion 14 of that Act were before the Magis- 
trate only to the extent that an application 
for sanction for suspension had been made by 
a letter to him. Ib is not necessary to con- 
sider whether a proceeding properly initiated 
by way of giving of such sanction is a judicial 
proceeding within the meaning of section 436, 
But even assuming, for the sake of argu- 
ment, that it is such a judicial proceeding, the 
answer is that for the reasons I have already 
given, the proceeding was nct properly be- 
fore the District Magistrate at all, who could 
not grant any sanction until after the report 
had been made and pending an investigation 
by the High Court. 

On this grqund, therefore, the Rule must 
be made absolute. 

Carnduff, J—TI entirely agree. The pro- 
visions of section 40 of the Legal Prac- 
titioners Act, 1879, seem to apply to tnterim 
orders of suspension made under paragraph 
5 of section 14 and this has, indeed, 
been held by-this Court in In the matier of 
Kristo Lall Nag (1). And I think that the 
“investigation” referred to in that paragraph 
is the investigation in the High Court fol- 
lowing the receipt by it of the report sub- 
mitted under paragraph 4. 

As regards the order under section 476 of 
the Criminal Procedure Code, the District 
Magistrate was not, in my opinion, here 

(1) 10 O, 256, 
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BHABHIKAN SINGH t, GHAKRADHAR PERSHAD SINGH, 


acting “inthe course of a judicial proceed- 
ing... | 
i toy : Rule ‘made absolute. 


7 





CALCUTTA HIGH COURT. 
MiISCELLANEOUS Crvit, Arrears Nos. 452, 453 
i “AND 454 o¥ 1910. 
January 6, 1911. 
` Present:—Mr, Justice Woodroffe and 
‘ * "Mr. Justice Carnduff, ` A 
BHABHIKAN SINGH AND orners— 
DEFENDANTS—ÅPPELLANTS 
i versus Ue 
Babu CHAKRADHAR PERSHAD SINGH 
AND OTH ERS—PLAINTIFFS—RBSPONDENTS. 
` Injunction, temporary—Restraining > ewecution of 
decree—Discretion—Principles to govern disposal of ap- 
plication for temporary injunction—Civil Procedure 
Code (Act V of 1908), O. XXXIX, R. 1 (a). i 
_A Judge cannot be too careful as to the mode 
in which he permits the machinery of.the Court 
to be used for the purpose of enabling the plaintiff 
in one suit to delay the decree-holder in another 
from obtaining the fruits of his judgment by execut- 


ing his decree in the ordinary course against the pro- 


perty of the judgment-debtor. 

The defendants obtained a decree against the 
plaintiff six years ago, The_plaintiff attained major- 
ity in 1908. In 1910 he instituted a suit to set aside 
the decree on the ground of fraud, and applied 
for the issue ofa temporary injunction to restrain 
the defendants from executing their decree: ` The 
defendants . answered that the suit was not a bona fide 
one, but was instituted for the purpose of delaying 
execution of the decree obtained by the defendants. 
The Court, without deciding whether the ruit was bona 
fide or not, issued the injunction: 

Held, that the Court did not exercise a wise dis- 
cretion; that it ought to have found whether the 
suit was bona fide ornot, and ‘that upon the sole 
ground that the applicant had instituted a suit, whe- 
ther bona fide or not, the Court ought not to have 
granted the injunction, 

Appeals from the orders ofthe Sub-Judge 


of Monghyr, dated August 2, 1910. 


Facts.—tThe plaintiffs instituted a re- 
gular suit for declaration that the bond on 
the basis of which a mortgage decree had 
been passed against the plaintiff No.1 with 
regard to the ancestral properties of the 
plaintiff and the other defendants of the first 


party, was invalid, null and void, and that 
accordingly the said decree was mot 
enforceable against the plaintiffs, and in 


execution of the said invalid decree the ances- 


tral-properties of the plaintiffs were not Liable , 


to be sold, 


The plaintiffs made an application for the 
issue ofatemporary injunction restraining the’ 
defendants from illegally bringing abontthe 
sale of the mortgaged properties in execution 
of the decree. 

“The defendants objected to the issue of 
the injunction on the ground that the suit of 
the plaintiff was not bona fide but instituted. 
simply with a sinister motive in order to de-. 
lay the execution proceedings and to harass 
the defendants. 

The Court below without entering into the 
question as to whether the suit was bona fide or 
not, granted the injunction. 

The defendants appealed to the High 
Court, : 

Mr. Hill, Babus Jagesh Chandra Roy 
and Khetra Mohan Sen, for the Appellants.’ 

Babas Umakali Mukherji and Ganesh Dutt 
Singh, for the Respondents. 

sudgment. 

Woodroffe, J.—In this case the respondents 
applied to the lower Court for`an order of 
injunction restraining the appellants, who 
were decree holders, from executing the 
mortgage decree which they had obtained. 
The respondents also asked that the sale of 
the mortgaged property might be stayed- 
pending the decision of the suit which has 
been instituted by them, on the ground that 
the decreé which is sought to be execute] was’ 
a fraudalent decree. The application was 
onefor an injunction against the allezed 
wrongful sale in execution of a decrea; ani it 
has been held (and in this decision I entirely 
agree) that in interpreting this portion of the 
Code, a Judge cannot ba too careful as to the 
mode in which he permits the muichinery of 
the Court to ba used for the purpose of en- 
abling the plaintiff*in one suit to delay the 
decree-holder in another from obtaining the 
fruits of his judgment by executing-his decree 
in the ordinary course against the property of 
the judgment-debtor. 

The learned Subordinate 
dealt with this caso has dealt with it 
without reference to any of the prin- 
ciples which should govern the disposal 
of au application of this character. The 
granting of an injunction is not a matter 
of course. 

I shall deal, first, with Appeal No. 454 of 
1910. The decree was passed on the 31st 
August 1404, that is, some six years ago, We 
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have been informed that there was no appeal 
from thas decree. The respondent is alleged 
to, ‘have attained majority about March 1908. 
Tt is also on the affidavit, and is not denied, 
that there were several previous executions of 
the decree. The present suit. was instituted 
in July 1910; and on the institution of that 
suit the plaintiffs applied by petition for an 
order to which E have referred. In support 
ofthat application an affidavit by one Raghu 
Pershad was filed, in which, after stating 
who he is, he says.— ‘That the decree-holders, 
defendants, by adopting illegal proceedings 
for sale in execution case No. 156 of 1910 
pending in this Court want illegally to bring 
to sale the properties, the subject-matter of 
this suit. The plaintiffs apprehend a serious 
loss to them if the ancestral -properties, the 
subject-matter of this suit, are sold away. 
That it is quite necessary for the ends of 
justice that a temporary injunction should be 
issued restraining the defendauts from 
adopting any proceeding for eale.” It is ob- 
vious that this affidavit is not a sufficient affi- 
davit upon which any order could have been 
made such as that which the Subordinate 
Judge has made. There was before him no 
prima facte proof of any of the facts upon 
which the plaintiffs base their claim 
nothing, infact, beyond the allegation that 
the sale was an illegal sale in execution of 
the decree. . 

In answer to this affidavit the appellants 
put in an affidavit in which; in the first place, 
it is stated that the suit ofthe plaintiffs is 
not. a bona fide suit, it being contended that 
the application was made merely for the pur- 
pose of delaying execution ofthe decree passed 
on, the lst August 1904. 

Now, in dealing with this part of the case, 
the learned Subordinate Judge says:— ‘It 
would be- difficalt for me to decide whether 
the suits are bona fide ones’ or not without 
going fully into the merits of the case.” It 
was the duty of the. 
have enquired into this question for the pur- 
pose of the application before him. Such a 
finding by him would not, in any way, pre- 
judice the case which was ‘yet to be tried. 
It was necessary, however,‘for the purpose of 
adjudicating whether the application for an 
injunction should be granted or not. For, if 
the application was made for purposes of 
delay only. no injunction should have been 
granted. He should, therefore, have entered 
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into ani enquired into the question as to 
whether this was a bonz fide application or one 
made for the purpose of delaying execution. 
The learned Subordinate Jadge then proceeds 
to say :— The plaintiffs do not admit that 
Sant Pershad was the karta of the family.” 
The question is not what the plaintiffs ad- 
mit or do not admit but what the plaintiff 
has proved so as to entitle him to the injanc- 
tion sought. Then upon the sole ground 
that the applicant had instituted a suit 
whether bona fide or not, the Subordinate 
Judge proceeded to grant a temporary in- 
junction; and then went ọn to direct as fol- 
lows : — The execution of the entire decrees 
to be stayed as the shares of the membars 
cannot be definitely ascertained.” He had no 
power to make-an order for stay of that kind. 
In this case it appears to me that the Sub- 
ordinate Judge has net exercised any proper 
discretion in making the order appealed 
against; nor has he given any valid reasons 
in support of that order. In my opinion, 
therefore, this appeal should be allowed with 
costs and the order of the Subordinate Judge 
set aside. 

This decision will also govern the ana- 
logous Appeals Nos. 452 and 453 of 1910, 

I would assess the hearing fee at seven gold 
mohurs in each appeal. 

Carnduff, J.—I ag:ee. 

Appeal allowed. 





(s. c. 9 P. W. R. 1911.) 
PUNJAB CHIEF COURT. 
Fixst Civir, Appear No 1028 or 1905. 
May 29, 1907. 
Present:—Mr. Justice Chatterjee and 
Mr. Justice Johnstone. 
RAM SARAN DAS—PLAINTIFP-——APPELLANT 
versus 
. Tar COLLESTOR or LAHORE— 
Derenpant— RESPONDENT. 
Land Acquisition Act (I of 1894), s. 28 —Principle to 
be adopted in assessing price —Interest—Pleader’s fee. 

In case of compulsory acquisition of land, the price 
should bə assessed with reference to the probable use 
which would give the owner the best return. In 
fixing the price on this principle, it is necessary to be 
guided, as far ag possible and reasontble, by the rule 
enunciated by Lord Trars in Hast and West India 
Docks Company v. Gattke, 3 M. and G. 155; 6 Railw. 
Cas. 371; 20 L. J. Ch. 217; 15 Jur. 261, viz, that the 
Act should be expounded liberally in favour of the 
public and strictly against the Government or 
Company taking land. The rate at which the 
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nearest lands with similar advantages have been 
sold within a short period before, and within a 
few months after, the Notification for acquisition is 
issued, should be taken into consideration. An average 
struck from sales within a period of five years before 
the acquisition, of lands situate at different parts of 
the village with greatly varying advantages and de- 
fects, can be no satisfactory criterion of the value of 
the land to be acquired, especially where the price 
has risen mainly since the last three years orso. 

Tuterest at six per cent. should be allowed from the 
date of the Collector's taking possession on the 
difference between the amount of the Collector’s 
award and the price finally assessed. 

In such cases, pleader’s fee in the Court below can 
be allowed at 8 per cent. on difference between the 
award of the Collector and that of the Judge. 


First appeal from the order of the Divi- 
sional Judge, Lahore, dated 23rd July 1906, 
disallowing Rs. 5,250 ont of the compensa- 
tion claimed by the appellant under Land 
Acquisition Act I of 1894. 

Lala Gopal Chand, for the Appellant. 

1... The Government Advocate, for the Respond- 
ent. 


Judgment .—tThis appeal filed by Ram 
Saran Das and Civil Appeal No. 1188 of 1906 
by Badar Din can be conveniently disposed of 
by one judgment. In the lower Court, the 
record was practically one for these and all 
other land acquisition cases before'it; there- 
fore, the learned Judge has taken the state- 
ment of most of the witnesses separately for 
each case. The lands taken up are situated 
in the same locality within the boundaries of 
Killa Gujar Singh and are contiguous. 

The Judge below awarded Rs. 600 per kanal 
forthe land in dispute in the present appeal 
less a deduction of Rs. 250 in lump for expenses 
of raising its level and Rs. 500 per kanal for 
the land of appellant in Appeal No. 1158 of 
1906. He awarded this value treating both 
lands as building land. At the time of acquisi- 
tion they were lands fit for agriculture and 
watered by a canal cut. The land involved in 
this appeal is behind the compounds of the 
bungalows rented by Mr. Justice Reid and 
Lieutenant-Colonel Perry on the Abbott Road 
and the other land at a short distance further 
on towards the North-West. They are not 

situate on any metalled road but before the 
acquisitions were accessible by two katcha roads 
shown on the map. One of these has since 
been made pacca. 

On the part of Government a list was 
filed by the patwart of all the sales which 
have taken place. inside the limits of 
Killa Gujar Singh within the last five 
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years before the acquisition viz:—1901 to 05. 
These lands were purchased, some for agricul- 
tural and some for building purposes and the 
average deduced is Rs. 555 per kunal. The 
learned Government Advocate commented on 
the untrustworthiness of the list and the appel- 
lants are equally willing that it should be put 
out of consideration as an average struck from 
sales within a period of five years of land situate 
ab different parts of the village with greatly 
varying advantages and defects can be no 
satisfactory criterion of the value of the lands 
in question, especially as the price has risen 
mainly since the last three yearsor so. Parti- 
cular sales entered in the list which are inde- 
pendently put forward as precedents by the 
appellants are, however, relied on. The learned 
Government Advocate wished in this Court to 
refer to a case of acquisition near the Budhi 
Khanna, about half a mile distant, in which 
Rs, 300 per kanal have been allowed by this 
Court and we sent for and inspected if. 

* * We inspected the spot in the presence of the 
counsel for the parties and of the Hxecutive 
Engineer who has been good enough to farnish 
as with a plan more clearly showing the-exact 
location of the land in dispute in the two ap- 
peals than any previous map on the record 
and which we have accepted by common 
consent, “8 


It appears to us that-theland of Badar Din 
isnot tangibly different in point of situation 
and general advantages from that of Ram Saran 
Das. The latrine in the abudi of Killa Gujar 
Singh which is mentioned in the judgment of 
the lower Court and of which much was made 
in the argument hefore us by the Government 
Advocate is a small one not bigger than an 
ordinary latrine in a gentleman’s compound 
whose servants are fairly numerous and is also 
situate at some distance from Badar Din's land 
and is nut anappreciable nuisance so far as 
that.land is concerned. The raduction of the 
price of this land on ground urged docs not 
appear to be justifiable. Both lands seem to 
‘us to be of about equal value and the difference 
between them is not easily recognizable. We 
hold that the rate per kanal for both should 
be the same. ` 


The lower Court did not allow anything tə 
the present appellant for severance of the lani 
taken up for his other land. We do not think 
good grounds have been shown for oar taking 
a different view. 
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The only question that remains is, whether 
the assessment of the value by the lower Court 
of this land is correct. It has been taken to 
‘be building land. Its principal defect is the 
want of a good road and until this was re- 
medied: it could not become- suitable for 
building houses for high class tenants. On 
the other hand, it is not far from two princi- 
pal roads of the Lahore Civil Station, viz, 
Abbott Road and Empress Road and is sepa- 
rated from the former only by the compound 
of.houses occupied by.Mr. Justice Reid and 
Luientenant-Qolonel Perry. If a good road 
was made it is probabld.that houses built in 
this quarter would have fetched fair rent as 
has happened incertain other parts ofthestation, 

The price has been assessed with reference 
to the probable use which would give. the 
owner the best return, viz., as building land. 
In fixing the price on that principle we should 
be guided, as far as possible and reasonable, by 
the rule enunciated by Lord Trurs in Hust and 
West India Docks Company -v. Galtki (1) viz, 


. that the Act should be expounded liberally fin‘ 


' favour of the public and strictly. against the 
' Government or Company taking land. 


The instances of Mr. Atkinson ‘and Taj-ud- 
Din show the land in the neighbourhood fetches 
a high price but those lands abut on good 
metalled roads and it is difficult io deduce a 
rule of valuation from them. Muhammad 
Sharif’s purchase of 27 marlas and Mauladad’s 
of 10 marlas appear to be-nearest to the land 
involved in this appeal and most similar in 
point of situation and advantages. The first 
is, however, practically the abadi of Killa 
Gujar Singh and the latter closer to it than 
the present land. They are, moreover, small 
parcels which fetch higher value than larger 
plots, The valuation must in any case be to 

some extent arbitrary and we think that if we 
. fix the price of the land of Ram Saran Das 
. and Badar Vin’s at half the rateof these two 
sales, we should not be assessing it at too 
-high a figure and probably more in accordance 
with what the owners are entitled to receive. 
Mauladad’s land was purchased in August 
_.1905. or about five months after the notifica- 
tion but the price was not likely to rise 
in consequence of the building of the police 
lines and we have made a sufficiently large 
' deduction to be on the safe side. These ex- 
amples were also referred to by the Judge 


(1) 3 M. & G. 165; 3 Railw. Oas. 871; 20 L. J. Ch. 
%17; 16 Jur, 261. 
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below. We accordingly fix this as the rate per 
kenal of the lands ofthe claimants and the 
price works out as below. 
Rs. 8,960 for Ram Saran Das. 
Rs. 13,405 for Badar Din, f 
A deduction of Rs. 250 was made in the 
former by the Judge for cost of levelling and 
it may remain as he saw the. land in ‘its 
original state. A similar proportionate 
‘deduction will be made for Badar Din’ s land 
as well Rs. 372. 
The claimants are entitled to interest at 


6- per cent. from the date of the Collector's - 


taking possession of that to payment, on the 
difference between the amounts -of the 
Collector’s award and `the prices finally 
assessed, z.e., Rs. 5,834 and Rs. 8,663;: The 
date of tne Collector’s taking possession 
cannot be ascertained from the file but we 
deem it unnecessary: to remand the case for 
this purpose. The date can be easily known 
from the Collector’s office. ' 
As regards Pleader’s .fee.in the Court 
below, we think 5 per cent. should be allowed 
on difference between the award of Collector 
and that of the Judge. 
In this Court. the parties will pay their 
own costs. A Ea 
. Appeal partly accepted. 





. (s. c- 10 P. W. R. 1911.) 
PUNJAB CHIEF COURT. 
Secoxp Orvin Arrear No. 740 .op 1908. . 
July 21, 1910. : 
Present:—Mr. Justice Shah-Dia and 
` . Mr. Justice Chevis. 
FAZAL DAD KHAN AND OTHERS— 
DEFENDANTS—APPELLANTS 
VETSUS 
WARIS KHAN AND aNoritmn—~Ptarsturrs— 


RESPONDENTS. 

Shamilat—Malik-i-Qabza’s incompetercy to gel share 
in Shamilat—Breaking up a bit of Shamilat—Onns 
probandi—Discharge of onus, 

The general rule is that a Mulik-i-Qabza is not 
entitled to a share in the shamilat and the onus of 
proving thatheis entitled lies on him. The mere 
fact of his having broken a bit of shamilat and having 
been allowed to retain it on partition of a portion of 
the shamilai, is not sufficient to discharge this onus 
specially where inthree successive settlements he is 
recorded as being a malik qabza only. 

. Sewa Singh v. Ganesha, 53 P. R. 1879 followed. 

Roostam Khan v. Azimullah, 5 P. R.1867 Rev.; Bira 
v. Jhandu, 113 P. R. 1900; P. L. R. p. 26 1900 ; - and 
C.A. No. 1304 vf 1907, distinguished. 


h 
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Second appeal from the order of the 
Divisional Judge, Rawalpindi Division, 
dated the 25s) May 1993, ravarsing that of 
the Sab-Judge, Ist Class, Rawalpindi, dated 
the 10th Dacembar 1997, dismissing plaintiff’s 
claim. 

Messrs. Fuzal Ilahi ani Hukam Chand, for 
the Appellants. 


Bhagat Gobin? Das, for the Respondents. 


Judgment.—tThe plaintiffs, Waris 
Kkan and Fateh Ali Khan, who hold land in 
Muuza Cherah ard are recorded in the 
Revenue Records as malikan qibz1, seek 
for a declaration that they are entitled 
to a share in the shamilat. The first Court 
dismissed the claim, but the learned Divi- 
sional Judge on appeal decreed the claim 
relying on Roostim Khan v. Azimullah (1) 
and Bura v. Jhanda (2), Defendants 
appeal. 

It appears that plaintiffs’ branch of the 
family were originally part proprietors of the 
village, but left it for poverty or some 
other reason and went of to the Murree 
Ilaqua. Later on some of plaintiffs’ branch 
returned and in some way acquirad land 
again in the village, thouzh not the whole of 
their original holding. The question now is 
whether on their return they took their old 
place among the malikan deh or simply got 
land as malikan qabza. The first point to notice 
is that for the last three settlements they have 
been recorded as malikan gabza, and thisis a 
Strong point in defendant’s favour. The next 
point to note is that their return followed, or 
coincided with, two matrimonial alliances, 
plaintiffs’ father marrying a daughter of 
Jhanda Khan, and their uncle, Killa Khan, 
marrying a daughter of Dasta Khan. 
Jhanda Khan and Dasta Khan were 
.cousins, and ib seems to us likely enough 
that the land was given to plaintiff’s father 
and uncleon their return to the village, not 
s0. much because their ancestors were 
originally members of the proprietary body 
but because they had become khana-damads 
of some of those persons who had all along 
been proprietors. So probably the land was 
given to them as much by way of gift 
as. by way of restitution, and in the face 
of the entry in three successive Settle- 
ments it would be hard indeed to presume 
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that the land so acquired carried with it a 
right to share in shamilat. 

In 1837 there was a suit between the 
parties, the present plaintiffs being sued for 
possession of 3 ghumaos, 7 kanals, 11 marlas. 
The Tuhsildar decreed the claim, buton appeal 
the learned Divisional Judge, Mr. Beachcroft 
(sea judgment, dated 8th July 1887) dis- 
missed the claim. In that judgment the 
Divisional Judge points out that of tke 3 
ghumaos, 7 kanals, 11 marlas in suit, Waris 
Khan, etc., got 2 ghumaos, 1 kanal, 5 marlas in 
a partition of shamilat land in 1878, and that 
no objection was made at the time, nor later 
on when new measurements were made at re- 
settlement. So this partof the claim was appa- 
rently dismissed on the ground of acquiescence 
though the judgment is not very clearly ex- 
pressed. The claim as regards the remaining 
1 ghumao, 6 kanals, 6 marlas was dismissed on 
the groundtkat the difference in the figures 
was probably due to new measurements. The 
finding of the Vahsldar, that Waris Khan, 
etc., were sharers in the ssamilat, was pro- 
nounced by the Divisional Judge to be an 
obiter dictum. This much, however, appears 
to be in plaintiffs’ favour that they gota bit 
of shamilat in partition in 1887. But this 
may have been more by favour than by 
right, and we do not thinkit is sufficient to 
rebut the presumption arising from the fact 
that plaintiffs have been recorded as malikan 
gzbza_ for three successive generations. 
Possibly they had already brought a bit of 
shamilat land under cultivation and so were 
allowed to keep it whena partition took place, 
but the mere fact of their having broken upa 
bit of the shamil ıt would not be sufficient proof 
that they were entitled to a share in the 
shamiiat, sea Sewa Singa v. Ganesha (3). 

The learned counsel for the plaintiffs refers 
us to an unpublished ruling of this Court, 
Civil Appeal No. 1304 of 1907 but we find 
that in that case special reasons existed 
for holding the plaintiffs to be sharers in the 
shamilat which are absent in the present 
case. 

Roostim Khin v. Azimullah (1) is also 
inapplicable to the present case, for special 
reasons totally different from anything 
appearing in the present case the Financial 
Commissioner held that ihe case was an ex- 
ceptional one, “in which the rule, which 
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excludes sub-proprietors, may properly be 
relaxed.” We fail-to see how we can re- 
gard this case as one in which a relaxation of 
rule can be made; either plaintiffs are, or 
they are not entitled to the right which they 
claim, andif they fail to prove their right 
there can be no relaxation in their favour. 

The fact of plaintiffs’ having been recorded 

for three Settlements as malikan gabza at 
once distinguishes this case from Bura v. 
Jhanda- (2) which is the other ruling relied 
on by the learned Divisional Judge. 

We ~ find nothing in the present case 

sufficient to justify a departure from the 
“general rule which is that a malik qabza is 
not entitled to a sharein the shamilat. 

We, therefore, accept the appeal and 
“reversing the Divisional Judge's decree, we 
“restore the order of the first Court dismissing 

the suit. Plaintiffs will pay costs in all 
Courts. 4 


` 


Appeal accepted. 


(s. c. 3 P. W. R. 1911, Cr.) 
PUNJAB CHIEF COURT. 
Ortuinat Petition No. 202 or 1909. 
; May 3, 1910, 
t Present:—Mr. Justice Williams. 
MANNA—Conviot—Per:tiong? 
` versus 

EMPEROR—Prosecuror—Responpent. 

Approver—Corroboration—Failure of lower Courts to 
carefully scrutinize corroborative evidence ~Criminal 
Procedure Code (Act V of 1898), ss. 296, 439—H fect of 

-not producing a witness for cross-evamination after 
charge—Revision — Concurrent finding of fact—Evidence 
(Act I of 1872), s. 27—Fact already discovered. 

The evidence of an approver should not be believed 
without material corroboration; and in order to see 
whether there is such a corroboration, it is the duty 
of the Court to scrutinize and marshal out very care- 
fully the proof relating thereto. Where this duty has 

` not been properly performed by the Lower Court, 
‘the High Court will interfere on the Revision side 
‘and set aside even. the concurrent findings of the 
_Courtsbelow.. 

Where a material fact, for instance, the manner in 
which a theft was committed, has already been dis- 
covered by some other means, an accused's subse- 

* quent statement relating to ‘the same fact, while in 
the Police custody, is not admissible against him 

< under section 27 of Act I of 1872, 

“fhe evidence of a witness not re-called by the 
prosecution when required by the accused after the 

~ charge for further cross-examination cannot be used 
to support the charge. , 


Petition, under section 435 of the Oriñinal 
Procedure Code, for revision of the order of the 
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Sessions Jadge, Lahore Division, dated the 
16th November 1903, affirming that of the 
Magistrate, Ist Class, Lahore, dated the 31st 
August 1908, convicting the petitioner 
Manna accused. 

Mr. O. Mukerji, for the Petitioner. 

Judgment.—It is I, think, somewhat 
to be regretted that Government was nob re- 
presented in this Court, for the case is one of 
some importance relating as it does to a con- 
certed scheme for stealing valuable Railway 
stores, vcz., copper piping, of which com- 
medity some 3} tons ofa value excaeding 
Rs. 5,000 have disappeared. Both the lower 
Courts, however, have treated this case as if 
the evidence was something exceptionally 
strong against the convicted men, and I 
suppose that for this reason it was thought 
unnecessary that Government: should be ré- 
presented. If, however, they had examined 
separately the evidence bearing on the guilt 
of each individual prisoner, I think they 
might have found reason to modify their 
opinion. Iam at present concerned with 
the case of Manna only, and I propose to ex- 
amine the evidence against him in the order 
in which. it was recorded, except that given 
by Chirag Din, W. P. No. 5, may conveniently 
be taken first by virtue of its paramount ini- 
portance. 

Chirag Din or Chirag, approver, tells us 
that on a certain date, unspecified, he visited 
Manna, then a cook in the employ of a driver 
of the North-Western Railway (Mr. Wills). 
Chirag Din had made Manna’s acquaintance 
in the’ bazar and he visited him in his 


‘kitchen while the latter was cooking break- 


fast. In the kitchen there was a heap covér- 
ed with a chadar and the witness lifting up 
the chadar discovered a quantity of copper 
pipes and asked what they were? . Manna 
replied that the witness was to hold his 
tongueon the subject and that he would tell 
him all about it at night.. The two men sat 
in the kitchen all day long with half a dozen 
other men, members of the gang of copper 
thieves, but nothing particular seems to have 
been said or done until in the evening Manna 
showed Chirag, néaria, (an accomplice) the 
pipes and told him to take them away. 
About 8 P. N. a tonga drove up in charge of 
Imam Din apparently in obedience to some 
previously given orders. The copper pipes 
were then placed in sacks by the united 
strength of the company and loaded “on 
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the tonga which drove off with Chirag, ndra, 
and Chirag Din, witness, to the former’s house. 
There the former begged the latter not to 
mention what he had seen and said that the 
copper would be sent off to Amritsar that 
night to be sold, and that the latter 
(witness) should get a share of the 
profits. Manna had previously told the 
witness that the pipes Had been got by theft 
and promised to show where they had been 
obtained. After leaving Chirag, xzaria, 
Chirag, witness, returned to Manna, then 
went off to his dinner and thereafter about 10 
P. M. returned to Manna to learn from him 
where the pipes were obtained. Atllp. M., 
the witness, Manna, and 6 others went off to 
the godown attached to the power-station. 
There.Manna stood up against the wall and 
first Chedi, then Kadi and Devi Dial mount- 
ing his shoulders entered the godown by a 
narrow. aperture high up in the wall. 
About 7 or 8 pipes were brought out through 
the aperture, received by Manna outside 
and were then taken by the party to Manna’s 
house,’ where they were snapped into suitable 


length in the fork of a tree close to the 


servants’ houses and 20 or 80 paces from the 
house. This took till 5 a.u. when the 
parties went to sleep. At8a.m. Chirag, 
niaria, arrived and said that he had despatched 
‘the previous lot of pipes to Amritsar, ‘and 
would follow them by train. Chirag, 
witness, followed accompanied by Chedi, 
' and at” Amritsar found Chirag, niaria, 
weighing copper pipes at the shop of Aladia. 
‘After this business was settled the party, t, e., 
the two Chirags and Chedi, returned to 
‘Lahore and Chirag, witness, went back to 
Manna’s house. At 8 pP. m. Imam Din again 
drove up with his tonga and Manna had the 
previous night's haul of pipes packed up in 
sacks and bedding, and placed in the tonga 
which was then driven off with Manna, Kadi, 
Devi Das (Dial?) and witness to a dharmsala 
inside the Masti Gate. There the sacks, 
bedding and their contents were carried into 
the dharmsala compound where a man after 
some demur took delivery, weighed the pipes 
and gave Manna money in part payment, 
The tonga party then returned to Manna’s 
house where the last named gave Rs. 6 to 
witness and the company set out to get more 
pipes from the godown. The previous night's 
procedure was repeated, 11 or 12 pipes being 
taken,‘of: which 3 were [thrown into the 


‘Shalimar by the 


“(where 
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canal about 150 paces off, while the rest 
were taken to Manna’s house, there broken 
up and placed in the kitchen. Next morning 
Chirag, mara, arrived, paid for what was 
taken on the last occasion and told Manna to 
put the pipes in hand into sacks and he would 
fetch them that evening taking them by 
tonga to Shalimar and thence by cart to 
Amritsar. After this Chirag witness, went 
and informed the police at8 r. M. of what 
was to happen that evening and returned to 
Manna’s house. At9p. xw., Chirag niaria, 
came, the tonga was loaded and driven to 
2 Chirags, Manna and 
Chedi. There the spoil was loaded on to 
Karanchis and sent off, Chirag, waria, 
telling the drivers that he would go to 
Amritsar by the 10 a.m., train next day. 
No opposition was offered by the police 
during this. Next day Chirag, witness, 
again told the police what had occurred and 


‘on his advice the Sub-Inspector and witness 


went to Amritsar by the 1 O'Clock traia. 
There, however, they failed to find the 
consignment they were after, so witness 
took the Sub-Inspector to Aladia’s shop 
the previous consignment was 
delivered) and there on search 27 seers of 
copper piping were discovered and the 
searching party came back to Lahore. Two 
days later witness asked Devi Dial what 
had been done with the missing consignment 
and was told that it had been deposited 


‘temporarily with Phogu, gujar, at Amritsar, 


Witness told this to the police and in conse- 


‘quence the Sub-Inspector with constables, 


Devi Dial and witness again went ‘to 
Amritsar, recovered four sacks of piping 
from Phogu’s house and returned. Next day 
witness took the police to Atma Singh's 
house (near the Masti Gate) where one pipe 
was found lying about and more buried 
under the flooring. Manna’s kitchen is 800 
or 900 paces from the power-houses, and in 
addition to Manna Mr. Wills kept a sweeper, 
Manna cut some pipes with a saw, but not in 
witnesses’ presence. Atma Singh told the 
party who gave him pipes to come in the 
morning and he would pay them. Manna 
went bub not witness. Manna when paying 
the Rs. 6 told witness that this was for the 
pipes disposed of. 

Mr. Leggett, W. P. No. 2, states that on 
the morning following the 29th May (7. e. on 
the 39th), 8 men were brought by the police 
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for identification of whom Manna and Devi 
Dial explained how the theft had been 
committed. The tall man (Manna) stood 
facing the wall and the other mounting on 
his shouldersentered the aperture. He further 
states that he thinks the police showed him 
the godown on the 28th. They had not till 
then gone inside. He saw marks on the wall 
aud the brick work cut and broken, finger 
impressions on the outside and copperish 
marks on the wall inside the aperture. 
Further on he.states that he did not see Devi 
Dial get on Manna’s shoulders or enter the 
aperture ; but that “he” told me this was the 
way the theft was committed. 

Feroze Chand, Sub-Inspector, P. W. No. 4, 
states that on the 29th May Atma Singh’s 
house was searched and that on the same day 
he saw Devi Dial and Manga in custody. 
These two men named their accomplices 
‘and among them Manna, in consequence 
Manna was arrested that night in his master’s 
compound. He with others was identified by 
Devi Dial, Manga and Atma Singh as an 
‘acoomplice, He also says, “The informer 
‚pointed out the godown from which he said 
‘the pipes had been stolen. Mr. Hindmarsh, 
Mr. Galbraith and Mr, Leggett were present. 
“He said the thieves used to enter through the 
‘apertures in the wall and tbat the pipes were 
‘passed out the same way.” 

Subsequently witness stated that Manna 
was named by Atma Singh as well as by 
Devi’ Dial and Manga and that Chirag, 

' informer, identified him afterwards. 

` Kalu, P. W. No. 11, says he has seen 
Manna and Pira before—Manna at the 
‘putcher’s shop. 

Imam Din, P. W. No. 12, jsays that about 
noon 14 months or so ago Manna called him 
to the house where he was employed, and 
‘that there Manna and Manga placed bedding 
“which appeared to be heavy in the tonga and 
‘getting in, told witness to the Masti Gate 
‘Witness did so and drove inside the Gate 
where the tonga was stopped at the entrance 
‘ofa gald and the men gob down and teok 
away the bundle. Half an hour after they 
came back empty handed. 

_ Fifteen days afterwards an unknown khan- 
sama hired the tonga and drove to just about 
the same place. He saw some copper pipes 
‘being weighed in the street and there was a 
constable there. who detained the witness and 
he, therefore, ran away. Manna used to hire 
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witness’ tonga from his master. (It will be 
noticad that the witness does not seem to 
have been examined as to the first occasion 
deposed to by Chirag when sacks of 
copper and the two Chirags were driven 
by witness from Manna’s kitchen to Chirag 
ataria’s house). 

Maula Bakhsh P. W. No. 13, knows 
Manna who is employed ina house in No. 6 
Barrack. He and other accuseds have at 
various times engaged his tonga. Oa one oc- 
casion at Manga’s request he drove him and 
Kadi and Bahalwa from the servants’ houses 
of “a Sabib’s house not far from the Railway 
tank,” with a heavy load of beddigg to the 
Masti Gate where the bedding was unloaded 
and got rid of. 

(Note that althongh witness states where 
Manna is employed, he does not say that the 
load was taken from that house). 

Atma Singh, P. W, No. 14, denies know- 
ing) Manna or having seen him before he did 
so in the lock-up. 

I have gone into the evidence thus par- 
ticularly because if it is the case, asthe lower 
appellate Court has said, that the guilt of 
the accused is proved up tothe hilt, itis so 
by virtue of the evidence re-produced in this 
judgment. Now of the seven witnésses who 
have referred to Manna, the evidence of three, 
viz, Kalu who has only seen him at a 
batcher’s shop, Maula Bakhsh whomerely says 
that Manna has frequently hired his tonga 
but nothing else that connects him either 
with this case or any other criminal opera- 
tions, and Atma Singh who denies knowing 
him, may be eliminated from consideration, 
and we are left with the testimony of Chirag, 
informer, Mr. Leggett, Firoze Chand, Sub- 
Inspector and Imam Din. Now, of course, if 
Chirag Din informer’s evidence is credible, 
there can be no manner of doubt of Manna’s 
guilt, or of the fact that he used his master’s 
cook-house as a robbers’ den or depot from 
which the stolen pipes were distributed to 
purchasers. But in the first placeit is in- 
contestible that this witness is an accom- 
plice; and even in the most favourable cir- 
cumstances his evidence would require ma- 
terial corroboration: and in fact the circum- 
stances are not favourable for looking on his 
evidence as trustworthy, for the simple reason 
that he did not, when he first made up 
his mind to inform, make a clean breast of all 
he knew, but for the space of a week kept 
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doling oub information to the police without 
ever implicating Manna at all. So much is 
this the case that the first information 
about Manna’s complicity was nob given by 
the approver ab all but by Devi Dial and 
: Manga on May 29th; and then it was that 
Chirag first gave publicity to this extremely 
detailed and, if true, conclasive indict- 
ment against Manna, although the whole 
facts must have been within his knowledge 
-from the first. And there is a most import- 
ant point which I cannot understand how 
the lower Courts came to miss. The founda- 
tion of the informer’s charge against Manna 
is that he used his master’s premises as the 
depot to which the pipes were brought to be 
broken up and they were kept till they could 
be disposed of. In attestation of this he 
asserts that there is a tree in the compound 
20 or 30 paces from the house and close to 
the servants’ houses where the pipes were 
broken. Now this:cinnot be the trees by 
the engine tank pointed out by Davi Dial 
and Manga as used for similar purposes. 
What exactly is the distance between Mr. 
Wills’ house and the engine bank, I do not 
know, but it is definitely stated in the Magis- 
trate’s judgment that it is ab some distance. 
Putting together indications in the evidenca 
.as to the distance of the trees from the Power- 
House godown and the distanca of the Power- 
House from Mr. Wills’ house, the trees may 
ibe anything from 400 to 1200 yards from Mr, 
. Wills’ house. It is, however, clear that the 
“three trees by the engine tank of which, 
- according to Leggett, the bark was bruised 
inside the forks of the trees and traces of 
copper were discoverable where the bark was 
bruised, are not and cannot be the tree by 
the servants’ quarters 20 or 30 paces from 
Mr. Wills’ house. If Chirag’s evidence is 
reliable, therefore, there is in Mr. Wills’ 
compound 20 or 30 yards from the house 
a tree which should bear disfiigurements 
and traces of metal similar to those on 
the trees by the tank. But it does not 


appear that such a tree exists, or that it: 


“has been looked for, or that Chirag has offer- 
ed to point it out; and I am bound to assume 
that there is no such tree. If there were it 
would have been the strongest possible cor- 
roboration of Chirag’s statement, and if there 
is not, then the only point in Chiragh’s state- 
ment as to Mr. Wills’ bungalow being the 
bead quarters which was capable of in- 


INDIAN OASES. 


235 


controvertible confirmation is disproved. And 
what reliance can bə placed on his other 
statements on the subject as to which we 
have to depend on his unsupported state- 
ment? -~ 


In addition I would point out that while 
Chirag, witness, deposes to two occasions on 


‘which Imam Din took away bedding on sacks 


filled with copper pipes from Manna’s kitchen, 
Imam Din only testifies to one occasion and 
was not examined as to the other. Again, 
Chirag states that on both occasions Imam 
Din came in the evening about 8 P. M., while 
Imam Din declares he was fetched from the 
tonga stand at noon. The circumstances of 
roon and 8 r. x., are so different that this 
can hardly be a matterof bonafide failure of 


‘memory especially as it is doubtful whether 


a hackney tonga man would be at his stand 
at 8 P.M. 


In this connection it, mush be noticed as 
regards Imam Din that after a charge was 
framed the defence required this witness re- 
called for cross-examination. On the 13th 
August 1908 there is a note by the Magis- 
trate “Imam Din witness is not in attend- 
ance. He will be called for another date.” 


“This is the last entry on the record about 


him, and there is no explanation as to the 
failure to produce him. Counsel suggests to 


me that he has absconded to avoid croass-ex- 


.amination, and there is nothing on the record 
that [ can see that muilitates against that 
suggestion. 

` J have now to deal with that part of the evi- 
dence which says that Manna and Devi. Dial 
severally showed tə Mr. Leggett the manner 
in which the theft was committed and which 
relates to the finding of cut and broken brick, 
finger-marks, and tracesof copper in and near 
the aperture in the godown wall. The two 
men had been at that time accused and were 
in custody, and the section of the Evidence 
Act applicableis accordingly No. 27, which 
says that when any fact is deposed toas dis- 
covered in consequence of information receiv- 
ed from a person accused of any offence andin 
custody, so much of such information, whether 
it amounts to a confession or not, as relates 
distinctly to the fact thereby discovered may 
bə proved. If the evidence does not fulfil 
these conditions, ib is simply inadmissible, 
But does it? There are two witnesses for the 
prosecution on the subject, Feroze Chand and 
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‘Leggett, Mr. Galbraith who apparently 
had some knowledge of the subject not being 
examined on this point. Feroza Chand says 
distinctly that it was the informer (Chirag 
Din) who pointed out the godown from which 
the pipes had been stolen,and who said that 
thieves had got in by the aperture and got the 
pipes outthe same way. In other words it was 
notfromany confession oradmissionof Manna’s 
that the investigating Police Officer obtained 
this information. And Mr. Leggett says that 
‘he believes on the 28th (a day before Manni 
was arrested or even suspected or named) 
that the police took him to the godown and 
he observed these marks of tampering about 
the aperture, and that it was not till 2 days 
after (the 30th) that Manna and another came 
and showed how the theft was committed. 
Neither witness says that the marks on the 
wall were discovered in consequence of 
Manna’s confession, and if Mr. Leggett’s 
‘account of what happened on the 28th is 
correct, they could not have been so discover- 
‘ed, for at that time nothing was known of 
Manna. ow the Court of first instance has 
deduced from the evidencs of these two 
witnesses that Manna and Devi Dial must 
have'‘given tha first information, I fail to 
‘understand. Nor do I see that the two 
‘accounts are mutually contradictory. The 
Sub-Inspector says “he heard about the 
‘godown an&the means of entering it from the 
informer. ‘Wp to then he had not visited 
the place: hé accordingly goes to Mr. Leggett 
and they visit the godown. Possibly Chirag, 
niari, was with them, possibly not. There 
were no special reasons why Mr. Leggett 
should notice him. He was not an accused; 
he would not have been in handcuffs; he may 
even have bean thought to ba a police officer 
in plain clothes. On visiting the godown, 
the tampering with the aperture is noticed. 
Two days later Manna and Devi Dial re-dis- 
cover the marks about the aperture, or rather 
show how they made their entrance. It is 
just this sort of evidence that sections 25 and 
26 of the Evidence Act are designed to ex- 
clude... 
` In this connection it may bè noticed that 
in the Magistrate’s judgment it is stated 
(leaf 14 at back) “then again Manna is one 
of the men who pointed out the trees on the 
banks of the engine tank where the copper 
pipes had been broken up.” Here as the 
learned Sessions Judge has pointed ‘out 
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‘occasion 


‘given by Chirag. 
‘about the marks on the wall was not admis- 
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“Manna” is w clerical error for “Manga,” an 
entirely different person. It is, no doubt, a 
clerical error, bat seeing that the statement 
is made in that part of the judgment in 
which the evidence against Manna is marshal- 
led—though not very fally-—it is obvious 
that the mistake may have influenced the 
Magistrate in convicting Manna, and- may 
indeed have led him to believe that the trees 
by the engine tank, which by this etror 
Manna is said to have pointed ont, were 
actually the trees in Mr. Wills’ compound 
which Manna utilized for this purpose ac- 
cording to Chirag Din, the ka ah evi- 
‘dence. 

It follows from the foregoing that the evi- 
dence of the informer against Manna is not 
only suspicious on the ground that all state- 
ments by informers are suspicious, but 
is exceptionally so owing to the belated 
on which it was firsts made, and 
owing to the fact that the one matter alleged 
by him (regarding the trees) which was 
capable of receiving indisputable corrobora- 
tion has not been corroborated at all. And 
his evidence is only corroborated at all by a 
‘man (Imam Din) who seems to have abscond- 
ed to avoid cross-examination and whose 
evidence is materially ab variante with that 
The remaining evidence 


sible against Manna. < 

The police working’ in the case seems to 
have been very unsatisfactory. Surely even 
if the police at first distrusted Chirag, in- 
former, yet when he gave proof (compara- 
tively speaking) of his bona fides by the 
discovery of copper at Aladia’s, they should 
have called on him to makea clean breast 
of the matter and state all he knew. 

I accept this application and reversing the 
conviction of Mauna and the sentence passed 
on him, I acquit him and direct that he bs 
discharged from custody and that the fine, if 
paid, be refanded. 


I have, as I have said, only dealt with 
Manna’s case, but I am of opinion that, there 
are grounds for re-considering the cases of 
Kadi and Bahalwa. With reference, how- 
ever, to the opening remarks in the judgment, 
J think it advisable that a fresh notice should 
he served on the District Magistrate in 
regard to them. ches 


Manna acquitted. 
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PUNJAB CHIEF COURT. 
_Civin Revision Case No. 127 or 1910. 
January 25, 1911. 
. Present:—Mr. Justice Johnstone. 
- NIZAM DIN AND orpurs—Puaintivrs— 

` PETITIONERS 
versus 

NATHU RAM—Derenpant— RESPONDEN. 

Limitation Act (XV of 1877), Sch. IT, arts. 97, 115— 
Contract for building of a well— Well completed but not 
approved of-—-Suit for refund of money paid to 
contractor~—Limitation, 

In 1901 defendant contracted to build a well for 
plaintiffs, the proprietors of n village, for Rs. 1,480 
payable by instalments. The well was completed 
by defendant by lst November 1904. In pursu- 
ance of the contract the plaintiffs paid Rs. 1,000 up to 
1905. In 1906 the Revenue authorities disapproved 
of the well. On 24th March 1908, the plaintiffs sued 
for refund of Rs. 1,000: 

Held, that the suit, in its nature being one for 


compensatfon for breach of contract, was governed, 


by | article 115 and not by article 97 of the 
Limitation Act and that it having been instituted 
after lst November 1997, that is, more than three 
years after the completion of the well by defendant, 
was barred. 


Petition, under section 70 (a) and (b) of 
Act XVIII of 1884 ag amended by Act XXV 
of 1899, for revision of the order of the 
Additional Divisional Judge, Shahpur 
Division, dated the 4th May 1909, confirming 
that of the Munsif of the 1st Class, at Lyallpur, 
dated the 28rd June 1908, dismissirg 
plaintiff's claim. 

Mr. Shircore, for the Petitioners. 

` Mr. Nanak Chand, for the Respondent. 


Judgment.—lIn this case the import- 
ant facts are as follows:—In 1901 the 
plaintiffs made an agreement with Nathu 
Ram, defendant, that the latter should build 


a well for them in Chak No. 195 R. B. (Rakh ` 


Branch), the price fixed being Rs. 1,460 
payable by instalments. It seems clear 
that the work was finished by Ist November 
1904, for on 1st May 1905 plaintiff No. 1 and 
the son of plaintiff No. 2 madea statement 
to the Nazb-Tahsildar to the effect that the 
well had been completed six months earlier. 
The reason why the Nazb-T'ahsildar was 
making an inquiry was that the plaintiffs 


had paid up to that time only Rs. 1,000 of- 


the consideration money, and defendant 
had applied io the Revenue authorities for 
help in recovering the remaining Rs. 457. 
On the Ist May 1905, the plaintiffs virtually 
admitted that the money was due and merely 
said that they were having some diffienlty 
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in collecting it from various pitidars. 
Plaintiffs, instituted the present snit on 
the 24th March 1908 asking for refund of 
ihe one thousand rupees paid by them, 
and the first Court, taking the period of 
limitation to run from the time when the 
well was finished, held that the suit was 
barred by time. The lower appellate Court 
concurred in this visw and now the plaintiffs 
have come, to this Court on the revision side 
and I have heard arguments. Neither of the 
Courts below specifies the article of Limit- 
ation Act which is applicable to the case: 
Mr. Shircore for the plaintiffs contends that 
article 97, Schedule IJ, of the Limitation Act, 
is applicable, and for the date of the failure 
óf ‘consideration he would fix, the date on 
which the Revenue authorities rejected the 


- well built by defendant, that is to say, some 


date in 1906. On the other hand, Mr. 
Nanak Chand invokes article 115, and, 
in my opinion, article 115 really does apply. 
Mr. Shircore relies upon several rulings of 
which three are Venkatirama Ayyar v. Venkata 
Subrahmania (1); Hanuman Kamat v. 
Hanuman Mandur (2) and Gurmukh Singh v. 
Ohandu Shah (8). 

Those cases did, of course, come under 
article 97, In those cases money was paid 
upon a consideration, and, after the payment 
of the money, in consequence ‘of some event 
occurring beyond the contro! of the defend- 
ant, consideration failed; but the present 
case seems to me to be simply cne of com- 
pensation for breach of contract, If Mr. 
Shircore’s argument is correct, then every 
suit for compensation for breach of contract 
would fail under article 97, This seems to 
me absurd. 

The next question is from what date the 
three years prescribed by article 115 should 
count. The article itself says from the dete 
when the contract is broken, and, in my 
opinion, contract was broken, if at all, atthe 
time when the defendant stopped work on the 
well. Mr. Shireore argues that there were 
hidden defects in the well, which came to 


Jight afterwards and that the contract should 


be considered broken when those defects came 

to light; but I do not think that this argu- 

ment is correct. No doubt, if the defendant 

was guilty of fraudulent concealment of 
(1) 24 M. 27. 


(2) 19 C. 123; 18 I. A. 158. 
(3) 198 P, R. 1888, 
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defects in his work, then, no doubt, plaintiffs 
might have the benefit of section 18 of the 
Limitation Act, but in the present case 
there is no allegation of this kind. Defendant 
simply built the well, the villagers began to 
use it, and later for one reason or another 
the Revenue .authorities disapproved of it. 
In my opinion, then the plaintiffs should 
have brought this suit at the latest by Ist 
November 1907, and, therefore, the suit is 
barred by time. 

For these reasons, I dismiss the revision 
with costs. 

Revision dismissed. 





PUNJAB CHIEF COURT. 
Civin Rererence No. 1 or 1911. 
January 30, 1911. 
Present:—Mr. Justice Shah Din and 

“Mr. Justice Chevis. 
SHADI LAL—APFELLANT 
; versus 


KARM DIN—Responpest. 

Civil Procedure Code (Act V of 1908), s. 104, O. IX, 
Rr. Band O. XLII—Suit dismissed for non-appearance 
of both parties—Application for restoration of suit dis- 
misged-—Appeal. , 4 

Anorder passed under Order IX, Rule 4, refusing 
to restore a suit dismissed for default of appearance 
of both parties under Order IX, Rule 3, Civil Pro- 
cedure Code, is not appealable. 

Case referred by the District Judge, Sialkot, 
with his Letter No. 1003, dated the 30th 
November 1910, for orders of the Chief Court. 

Order.—This is a reference under Order: 
XLVI, Rule 1, of the Civil Procedure Code. 
‘fhe question.referred is whether. an appeal . 
lies from an order passed by a Court of first 
instanco under Order IX, Rule 4, Civil Pro- 
cedure Code, refusing to restore a suit which 
has been dismissed for default of appearance 
of both parties under Rule.3 of the said order. 
The answer to this question must be in -the 
negative. No appeal is allowed from an order 
of this kind under section 104, read with 
Order XLIII, Rule 1, Civil Procedure Code. 
An appeal is allowed under Order XLIII, 
Rule 1, (c), from an order passed under Rule 
9 of Order IX, rejecting an application (in a 
case open to appeal) for an order to set aside 
the dismissal ofa suit. Butthe order of 
dismissal in the present case was passed, not 
under Rule 8 of Order IX, but under Rule 3 
thereof, and the order rejecting the applica- 
tion was passed not under Rule 9 but under 
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Rule 4 of the order aforesaid: and it is quite 
clear that no appeal is allowed from an order 
passed under the last mentioned rale. 


The decision of this Court in Civil Revision 
No. 1968 of 1909 was, it seems, based upon 
a misconception of the facts of the case, it 
being assumed by the learned Judge who 
decided the revision application that the 
order of rejection of the application had been 
passed under Rale 9 and not under Rule 4 of 
Order 1X of the Civil Procedure Code. 


Let the record be remitted to the District 
Judge. 





PUNJAB CHIEF COURT. 
First Civin Appeat No. 848 or 1910. 
January 27, 1911. 
Present:—Sir Arthur Reid, Krt., Chief Judge. 

BHANJAN RAM—Puaistirr-—APPRLLANT 

versus 

SOHAU RA—DErenpint—ReEsPONDENT. 

Vendor and purchaser—Vendor failing to give 
possession to vendee of a part of property sold—Remedy 
of vendee—Suit for specific performance or recovery of 
possession—Limitation Act (XV of 1877), Sch. II, art. 
144, 

Where a vendors delivers possession to the -vendee 
only of a part of the property sold, the remedy of 
the latter is not by a suit for specific performance 
but by a suit for recovery of possession of the part 
of which he has not been given possession in pur- 
suanco of the sale; and article 144 of the Limitation 
Act would apply to snch a suit for possession. 

Second appeal from the order of the Divi- 
sional Judge, Multan, dated 23rd February 
1910, reversing the order of the Munsif, Ist 
Class, Muzaffargarh, dated 22nd May 1909, 
deereeing plaintiffs claim. 

` Rai Bahadur Bakshi Sohan Lal, for the 
Appellant. : 

Mr. M. Mukerjee, for the Respondent. 

Judgment.— This is a suit for posses- 
sion of land on the ground that itis part of 
land purchased by the plaintiff from the 
defendants in December 1896 and that posses- 
sion of it was not delivered to him by the 
defendants when possession of the rest of the 
land purchased was delivered. The suit was 
instituted in March 1908. It has been dis- 
missed by the lower appellate Court on the 
ground that it was barred by limitation under 
article 113 of the Limitation Act being a 
suit for specific performance of contract. The 
lower appellate Court relied on Muhin-ud- 
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din Ahmad Khan v. Majlis Rai (1), in which 
it was held that a suit to have a sale-deed 
executed and completed and for possession of 
property, based ona contract for the sale of 
certain immovable property in the event of 
the vendor obtaining a decree establishing his 
title to the property ina suit filed for that 
purpose, was governed by article 113. The 
Court held that the right to possession sprang 
out of the contract of sale and that the relief 
by giving possession was comprised in the 
relief by specific performance of the contract 
of sale and could not be governed in the suit 
by any article except 113. 

Counsel for the appellant cited Ram 
Ohand v. Gyan Chand (2), in which it was 
held that a suit for possession of certain 
land mortgaged by a registered deed by the 
terms of which plaintiff was to hold possession 
of and cultivate the land paying the Govern- 
ment revenue, was governed by article 135 
of the Limitation Act, not being a suit to 
compel the ownerof the land {to convey a 
tight of possession, as that had already been 
done, but to obtain possession of the land, the 
right to which had previously been conveyed 
by the registered deed. f 

Shiv Prosad v. Ude Singh (8), ia which a 
suit on a sale-deed of certain property, of 
which ihe vendor was not in possession at the 
date of sale though, his title to it had been 
adjudged by a decreeagainst which an appeal 
was pending, was governed by article 136 or 
144, the suit not being for the specific per- 
formance of a contract to deliver possession, 
to which article 113 was applicable, but to 
obtain possession, in virtue of the right and 
title conveyed to the purchaser. Shzb Lal v. 
Bhagwan Das (4), in which it was held that 
the execution, registration and delivery of a 
deed of sale andthe payment by the pur- 
chaser of part of the purchase-money to the 
vendor’s creditors constituted a full transfer 
ofownership and entitled the purchaser to 
maintain a suib for possession of the property 
sold. Ram Prasud Janna v. Dakki Narain 
Pradhan (5), in which it was held that article 
144 governed a suit for possession by a pur- 
chaser of land which was at the date of sale 
notin the possession of the vendor but of a 


(1) 6 A. 231. 
(2) 134 P. R. 1883, 
(3) 2 A. 718. 
(4) 11 A. 244, 
(5) 12 0. 197. 
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lessee, the period of limitation running from 
the dateon which the vendor recovered 
possession from the lessee. 

Umel Mal Motiram v. Davu bin Dhondibi 
(6), in which it was held that the execution of 
a registered sale-deed of a house was a com- 
plete sale, passing title to the purchaser 
although the purchase-money had not been 
paid. 

It is true that in the case of Ram 
Chand v. Gyan Chand (2) above, the sub- 
of suit was a mortgage and 
that article 185 does not contain the words 
“not hereby otherwise specially provided for” 
which appear in article 144, but the ratio 
decidendi is applicable to the present case and 
before refusing to apply article 144, it must 
be ascertained that some other article is 
specially applicable. The authorities above 
cited fully dispose of the contention that 
plaintiff's remedy was a decree for specific 
performance of his contract and not a decree 
for possession. , 

Thefacts of the case of Muhin-ud-Din 
Ahmad Khan v. Majlis Rai (1) are clearly 
distinguishable from those now in suit, the 
original contract therein having merely given a 
rightto the execution of a sale-deed and the 
suit being for execution and completion of the 
sale-deed and the Court having held that the 
suit sale for possession of the property, which 
was the subject of the contract, could not be 
maintained unless the suit for specific perform- 
ance of the contract could be maintained. 

For these reasons I hold that thesuit was 
governed by article l4bof the Limitation Act 
and was within limitation. 

I decree the appeal, set aside the decree 
of the lower appellate Court and under 
Order XLI, Rule 23,o0f the Code of Civil 
Procedure, remand the appeal for decision in 
accordance with law. 

Costs of this Court will be costs in the 
cause, the pleader’s fee on the higher scale. 

Appeal allowed, 

(6) 2 B. 547. 
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OUDH. JUDICIAL COMMISSIONER'S 
i S COURT, = > 
ExkCdriON OF Decree Arrear No. 20 or 1910; 

a ee „May 19,1910. > 
ae "Pr esent:—Mr. ‘Piggott, A. J.C. 
“MOHAMED SADIK—Jupanent-pentor— 

~ APPELLANT 
Versus 
' TIKA RAM— Decritt- BOLDER—- 
RESPONDENT. 

“Dudh Rent Act (XXII of 1886), s. 145—Rent decree 
not exceeding Rs. 500—Limitation for executing such a 
decree —Application for execution after three years when 
the previous application was already pending—Civil 
Procedure Code (Act Y of 1908), O. ZX, R. 11, sub-s, 
(2) ol. Ge! 

“ ‘The holder‘of a rent-decree, for a sum not exceeding 
Rs: 500; «is not entitled after the expiration. of a 
period of:3 years from the date of the decree, to ask 
the Court to execute thesame ina manter different 
from that asked for in the application already 


pending. 
Baikuntha Nath Mittra v, Aughore Nath Bose, 21 ©, 


887, referred to. 

Appeal against the order of the District 
Judge, Fyzabad, dated the 4th March 1910, 
upholding the order of.. the Deputy Collector, 
Barabanki, dated the 9th December 1910. 

Mr, Mohammad Wasim, for the Appel- 
lant. 

Babu Busudeo Lal, for the Respondent. 

aAudgment.—On September 19th 
1906, Tika Ram obtained a decree against 
S. Mohamed Sadik and others for a sum of 
Rs. 257-0-5. On June 9th, 1909, he applied 
to recover a total sum of Rs. 2840-5 stated to 
be due under the said decree by attachment 
and sale of the movable property of. the 
judgment-debtors. Certain property. .. was 
attached accordingly and in respect of a 
portion of it an objection was filed by a 


sne 


third party. While this matter was before., 


the Court for decision, the decree-holder pre- 
sented a further application on October 13th, 
1909, (that is to say more than three years 
after the date of the decree under execution) 
whereby he asked that his decree might be 
satisfied by the attachment of a sum of 
money which had been paid into Court on 
August 27th, 1909, to the credit of the judg- 
ment-debtors as decree-holders in another 
case. The question for determination is 
whether this application of October 13th, 
1949, should have been rejected as barred by 
limitation under the provisions of section 
145 of the Ondh Rent Act (XXII of 1886), 
the decree under execution being one under 
the said Act, The Courts below have held 
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that the decree- holder i is entitled to the, relief 
claimed, but 1 am unable ‘to concur in “this 
Opinion. The Assistant Collector before 
whom the matter first came refers to 4 
published decision of the Board” of Revenue 
(Selected Decisions No.’ 1 of 1904), and toa 
ruling of the Allahabad High Court in Jit 
Mal v. Jwala Parshad (1). The latter is only 
remotely applicable to the facts now before 
me. It is to be observed moreover that it is a 
ruling based on the provisions of section 230 
of the Code of Civil Procedure (Act XIV of 
1882), which differ in important respects 
from those of section 145 of the Oudh Rent 
Act (XXII of 1886). In execution cases 
under. the Code of Civil Procedure, the law 
of limitation applicable i is to be sought in. the 
first instance in the provisions on the subject 
contained in the Indian Limitation Act and 
section 280 of Act XIV of 1882 and the cor- 
responding provisions of the Code of Civil 
Procedure (Act V of 1908) sarve merely, to 
modify and supplement those ‘of the’ Tadian’ 
Limitation. Act. ‘Under the Oudh Rent “Act, 

the whole law of limitation applicable to the 
execulion of a decree-for a sum not exceeding 
Rs. 500 is to be found in section 145 and not, 
elsewhere. . The learned Distriét Judge has 
referred to a number of cases relied upon by. 
the judgment-debtor but distinguished them’ 
on the ground that the application of October 
13th, 1909, merely asked the Court to proceed. 
against a particular item’ of movable pro- 
perty belonging to the judgment-debtors 
while the previous application of June 9th, 

1909, had beén- for attachment as well as for’ 
sale of thé movable property of the judg- 
ment-debtors generally. “This is, no doubt, 

the crux ofthe whole case. It has been con- 
ceded in argument before me that the decree- 
holder would not have been entitled, after the 
expiration of a period of three years from the 
date of the decree, to ask the Court to exe-’ 
cute the same in a different manner as for in- 
stance by arrest of the persons of the judg- 
ment-debtors or by attachment and sale of 
their immovable property merely on the 
ground that his application of Jane 9th, 

1909, was still pending before the Court, 
The general principle is sufficiently clear. 
The Court is not to issue any process of exe- 
cution unless it is a process which has been 
applied for within three years from the 
date ofthe decree. There is authority on 


(1) 21 A. 155. nae 
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this point, if anthority is required in 
the case of Batkuntu Nath Mittra v. Aghore 
Nath Bose (2), a decision based upon the 
analogous provisions ‘of the Bengal 
Tenancy Act. The learned District Judge 
recognizes this point but is of opinion that 
inasmuch as the application of Jane 9th, 
1909, was an application ‘for attachment of 
the movable property of the judgmert- 
debtors generally, the decree-holder was 
entitled at any time, while the said applica- 
tion was pending and undisposed of, to ask 
the Court to pass a further order of altach- 
ment in respect of any specific item of mov- 
able property which he might be able to 
point out. As a matter of fact, the money 
in respect of which the application of Oc- 
tober 13th, 1£09, was made was not in 
the hands of the Court, until August 27th, 
1909, that is to say, more than two and-a-half 
months after the first application for execution 
had been presented. Before*the said money 
was actually deposited in Court, the only 
process bpen to the decree-holder, if he desir- 
ed to make this particular asset of his judg- 
ment-debtors available in satisfaction of his 
decree, would have been an application for at- 
tachment of the decree under which themoney 
was eventually paid into Court. Now turn- 
ing to the provisions of Order XXI, Rule 11 
of the Code of Civil Procedure (Act V of 
1908), I find in sub-section 2 (7) of the 
said Rule aspecification of the modes in which 
the assistance of the Court-may he required 
by a decree-holder executing his decree. 
“The attachment and sale or the sale with- 
out attachment of any property is speci- 
fied as one distinct mode, while such reliefs 
as the attachment of a decree and the at- 
tachment of the sum of money due to the 
judgment-debtor in the custody `of ‘a 
Court or public officer fall under a different 
heading of the same sub-section being cover- 
ed by the words “otherwise as the nature of 
the relief granted may require.” Moreover, 
if reference be made to Rules 46,52 and 53 of 
Order KAT, it is clear that any application to 
the Court executing the decree to issue pro- 
cess in respect of movable property not in 
the possession of the judgment-debtor, such 
as debts due to him under decree in his 
favour or money or other property to which 
he is entitled in the custody of any Court or 


public officer, must be made the subject of an 
. (2) 21 ©. 387. 
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application definitely specifying the pm ticula, 
debt or decree or other property in respect or 
which process' is required. It cannot, thereforef 
be said that an order attaching for the henefit 
of the decree-holder Tika Ram’s money due 
to his judgment-debtors under another decree 
or deposited to their credit in the custody 
of any Court, could have been passed on the 
strength of an application for the attachment 
and sale of the movable property of the 
judgment-debtors generally such as that made 
by Tika Ram on June 9th, 1909. For 
these reasons, I feel myself bound to hold 
that this application of October 13th, 1909, is 
in fact beyond limitation and barred by the 
provisions of section 145 of the Oudh Rent 
Act (XXII of 1886). Itis not an application 
to the Court executing the decree to do 
something which it could have done under 
the application of June 9th, 1909, had it then 
been made aware of the existence of the pro- 
perty in execution. It is on the contrary -a 
separate and distinct application to the Court 
to issue a process which it could not have 
issued under the application of June 9th, 
1909. 

I accordingly set aside the order of the 
lower appellate Court and direct that the ap- 
plication of the decree-holder, Tika Ram, 
dated October 13th, 1909, be dismissed with 
costs throughout in favour of the judgment- 
debtors-appellants, 

Order set aside. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Second Civiu Aepeat No. 89 or 1910 
July 4, 1910. 

Present:—Mr. Lindsay, O. A. J. ©. 
Mahanti GUR DAS—Derexpantr— 
APPELLANT 
versus 

GARUL DHUJ—Puaintive—Responvent, 

alrbitration —Extension of time to anarbitrator to 
make and filean award—Delegation of power by Court to 
an arbitrator toextend time—Award, validity of —Ciril 
Procedure Code (dct V of 1902), Sch. II, Rr. 3 (1), 8. 


Whena case is referred to arbitration the Court 
should itself fix a date for making the award and 
where theaward is not completed within the time 
fixed, the Court itself should, in extending the time, 
fix a particular date for the making of the award and 
not leave it to the discretion of the arbitrator to 
enlarge the time for himself. 

Time can only be extended until the award has not 
been made and filed; no extension can be allowed iy 
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acase where the award has been mad2 and filed 
beyond time. 

Where an award has not been properly made and 
filed according to law itis a nullity and the decree 
passed on the basis thereof should be set aside. 


Appeal against the order of Babu Ram 
Prasad, Additional Judge, Fyzabad, dated 
15th December, 1909, upholding the orde: 
of Pandit Hazari Lat. Muasif of Fyzabad, 
dated 16th. September, 1909. 

Babu Basdeo Lal, forthe Appellant: 

Babu Rudra Dutt Sinha, for the Kespond- 
enb. 

Judgment.—The question for deci- 
sion in this appeal is whether certain pro- 
ceedings taken by the Munsif of Fyzabad in 
connection with vhe reference to arbitration 
of acase which was pending in his Court 
were or were not in necordance with law. ‘ 

The facts are as follows:— 

The parties to the suit applied for arbitra- 
tion and the Munsif made an order of re- 
ference in which he directel the arbitrator 
“to file” (not “to make”) “his award in 15 
days, z.e., by the 7th July 1309.” On the 6th 
July, the arbitrator filed an application pray- 
ing for an extension of the time on the ground 
that the defendant desired to have some evi- 
dence taken which could not be taken so as 
to allow of the award being filed by the date 
fixed. 

On this the Munsif passed the following 
order; — 

“Read the report (of the arbitrator). It 
is ordered’ that the arbitrator do fix a date 
and give notice of it to the defendant who 
will summon his witnesses accordingly. The 
time fixed in this case will be deemed to have 
been extended up to that date.” 

On receipt of this order, the arbitrator fixed 
the 15th July for the production of the da- 
fendants’ witnesses. 

On the 7th July, the Munsif bad an order 
recorded on the order-sheet satting out the 
facts relating to the application of the 6th 
July and the order passed thereon. This 
order of the 7th Jaly concludes as follows: — 


“Accordingly it is ordered that this case be. 


allowed to remain without date. Let the 
case be put up again as soon as the award 
has been filed in Court.” 

The arbitrator filed his award in Court on 
the 20th July and on this date the Munsif 
passed the following order:— 

“Parties absent. Seth Pahlad Das (the 
arbitrator) bas filed his award to-day to- 
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gether with the papers of the case, accordingly 
it is ordered in continuation of the order of 
the 7th July 1909 that the period has been 
extended till to-day. Let the case be put up. 
for decision on the 8rd August 19097, 

The defendant filed objections to the 
award, one of them being that the award 
should have been filed by the 15th July 
whereas it was filed on the 20th July. 
The Munsif overruled this objection, refer. 
ring to Rule 8 of Schedule IL of the Civil 
Procedure Code as allowing the Court to 
enlarge the period for making’ the award at 
any time either before or after the expiration 
of the period fixed for making the award, He 
remarked in his judgment: — “This was ex- 
actly what was done in this casa. Supposing 
that the fixed period expired on the 15th 
July, 1909, the Court had power to extend it 
on the 20th July 1909 to that day.” : 

Having overruled the defendant's objec- 
tions, he gave a decree in terms of the award. 


The defendant appealed to the Court of 
the Additional Judge. There he took up the ` 
ground that the award wasa nullity because 
it had not been filed on the 7th July 1909. 
He further impeached the validity of the 
awardon the grounds, (1) that the order 
passed on the application of the 6th July 
1909 for extension of time was nob in accord- 
ance with law; (2) that the lower Court had 
misinterpreted Rule 8, Schedule 1[ of the 
Code of Civil Procedure, and that under that 
rale no extension of time could be given 
after the award has poe actually made and 
filed. 


The learned Additional Judge held .that 
the award was a valid one and that no appeal 
lay. He was of opinion that the order of the 
6th July extending the time was a good order, 
that its effect was to enlarge the period for 
making the award up till the 15th July and 
that as the award, though not lodged in Court, 
till the 20th July, was actually made on the 
15th July, it was good in law. 


In second appeal it iscontended that the 
award wasa nullity and that the order of the 
lower appellate Courtis wrong. It is pointed: 
out that on the application of the 6th July 
1909, the Munsif passed no proper order ex- 
tending the time, he left it to the arbitrator 
to fix a date instead of fixing the date himself, 
and further it is pointed out that an order. 
passed on the 23th July 1909 extending the 
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time was bad as the award had already been 
made. 

To my mind it is clear that the proceedings 
of the Munsif were wrong from start to finish. 
To begin with, instead of fixing a date for 
the making of the award as required by Rule 
3 (1) of Schedule II of the Code of Civil 
Procedure, he fixed a date for the filing of the 
award which is qaite a different thiag. 

Again on the 6th July when he had before 
him an application for an extension of the 
period, it was his duty,if he thought such ex- 
tension should be allowed, to enlarge the 
period himself. It was not competent to him 
to leave to the discretion of the arbitrator 
the fixing of the time when the award should 
be made and lastly it was not within his 
power on the 20th July, after the award had 
actually been made, to extend the time up to 
that date. No order under Rule 3, Schedule IT, 
for extension of the period cau be made after 
the award is complete. To talk of allowing an 
extension of time for the completion of what is 
already complete is an absurdity. The Munsif 
appears to have been labouring. all along 
under the misapprehension that what he had 
to do was to fix a period for the filing of the 
award instead of forthe making of it, and 
this misunderstanding has vitiated the whole 
of its proceedings from the beginning. The 
provisions of the law as to reference must be 
strictly adhered to: if they are not, there can 
be no valid award, 

In the present case, the award is a nullity 
and so is the decree which has been passed 
on it. The appeal must prevail. I set aside 
the decrees of both Conrts and direct that 
the suit be restored to the file of the Munsif 
and decided according to law. The appel- 
lant to get his costs here and in the lower 


appellate Court. Costs in the first Court will 
abide tlie result. 





OUDH JUDICIAL COMMISSIONER’S 
: COURT. 
Seconp Civic APPEAL No, 79 or 1910. 
July 4, 1910. 
_ > Present:—Mr. Lindsay, A. J. O. 
GAJADHAR SINGH—Ptatntirr— 
i APPELLANT 
VETSUS 
KANDHAYA BUKHSH AND OTHERS— 


Derenpants— RESFONDENTS. 
fieversionary right, transfer of—Agrecment lo give 
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share in property to be recovered bylitigation, valldily 
of ~ Transfer of Property Act (IV of 1882), s. 6—Trans- 
fer in preasonti—Specific performance of an agreem ml 
to give share in subject-matter of litigation - Limitation 
Act (XV of 1877), Sch. II, art. 118—Performance by 
plaintiff of his part of contract —Burden of proof. 

Where in lieu of the funds advanced to him 
for the prosecution of litigatior, a reversioner 
executed a deed of agreement by which he agreed 
to givoa sharcin the property on the estate falling 
into possession, the deed could not be considered as 
void under section 6 of the Trausfer of Property 
Actinasmuch as the deed was not a transfer in 
presenti of the reversionary right bat was only an 
agreement to convey the property in future and as 
such if was valid. 


Ina suit brought to specifically enforec the agrees 
ment, the burden of proving that the plaintiff was 


ready to porform his part of the oontract los 
upon him. 


Limitation applicable to a suib for specitic por. 


formance is governed by article 113, Schedule If of 
the Limitation Act. 


Appeal against the order of the Additional 
Judge of Fyzabad, dated 11th December, 1909; 
upholding the order of the Subordinate Judge 
of Sultanpore, dated 23rd December, 1907. 

Babu Hargobind Das, for the Appellant. 

Mr. Mohammad Wasim, for the Respond- 
ents. 

Judgment.—"n this case the plaintiff 
appellant brought a suit in the Court of the 
Subordinate Judge of Sultanpur for possession 
ofa 7 annas 1 pie share situated in Mouza 
Saraiyan Dandi Dih. The plaintiff's claim 
was based on a document executed in his 
favour on the 2nd of August 1887 by two 
persons, namely, Kandhaiya Buksh and Ram 
Sarup Singh. This document purports to 
be a conditional deed of gift (bakhshish 
nama sharttya); ani the circumstances in 
which if came to be executed are as 
follows :— 


In the year 1887, Kandhiya Buksh and 
Ram Sarup were in the position of rever- 
sioners with respect to a 10 unnas 8 pies 
share of the village in question which wus 


-ab the time in possession of one Musammat 


Sheorani Kuar who was holding it for her 
life-time as a Hindu widow. In 1885 
Musammat Sheorani Kuar had executed a 
mortgage of this share in favour of certain 
persons and in order to obtain a declaration 
that this alienation was not binding upon 
them, the reversioners were obliged to bring a 
suit. Itis said that inorder to raise funds 
for the prosecution of this suit, Kandhaiya 
Buksh and Ram Sarup Singh executed the 
deed which constitutes the basis of the 
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claim now set up by the plaintiff, The 
arrangement was that the plaintiff Gajadhar 
Singh should advance the funds necessary 
for the prosecution óf the litigation and in 
consideration of his doing so, he was to be 
given a 7 annas 1 pie share of the property as 
soon as the estate fell into possession after 
the death of Sheorani’ Kuar. The suit for 
declaration appears to have been filed by 
Kandhaiya Buksh only; Ram Sarup Singh, 
the other executant of the deed, does nut 
appear to have joined as a plaintiff. The 
suit for declaration was successful. Musimmat 
Sheorani Kuar died on,the3rd January 1908 ; 
and the plaintiff’s case is that from that date 
he was entitled in terms of the agreement 
executed in August 1887, to obtain posses- 
sion of a 7 annas 1 pieshare of the property 
which had been held for life of Sheorani 
Kaur.’ The plaintiff alleged that the defend- 
ants had ‘wrongfully refused to give him 
possession of the share in question. The 
defence put forward by Kandhaiya Baksh 
was to the effect that although he had 
executed the deedin favour of the plaintiff, he 
was not bound to give him possession as the 
‘plaintiff had failed to perform his promise to 
supply the funds for conducting the declara- 
tory suit. He also pleaded that the suit 
being one for specific performance could not 
be decreed as the value of the share claimed 
hy the plaintiff was out of all proportion to 
any sum which the plaintiff had agreed to 
advance. <A farther plea was that the suit 
was barred by limitation. Of the other nine 
defendants, some were representatives of Ram 
Sarup, one of the executants of the deed and 
others were persons who had obtained posses- 
sion in their own right after the death of 
,Musammat Sheorani Kuar. All these defend- 
ants pleaded ignorance of the deed’ execut- 
“ed in 1887 and asserted that they could not 
be bound by it and that so far as they were 
_eoncerned, the plaintiff had no cause of action, 

The Subordinate Judge dismissed the suit, 
He held in the first place that the deed 
executed in August 1887 was void as it was 
a conveyance of a mere reversionary right 
which under the provisions of section 6 (a) 
of the Transfer of Property Act is declared 
to be inalienable. He also held that if the 
‘suit were regarded as one for specitic 
performance, it was not maintainable as the 
plaintiff had failed to prove that he had 
carried out his part of the bargain. He 
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was also of opinion that the suit was barred 
by limitation under article 113 of tho second 
Schedule to the Indian Limitation Act (XV 
of 1877). 

Onappeal by the plaintiff to the Court 
of the Additional Judge of Fyzabad, this 
decree of the Subordinate Judge was main- 
tained. The learned Judge was of opinion 
that the suit was bound to fail for the 
reasons given by the Subordinate Judge in 
his judgment. 

The memorandum of the second appeal 
filed in this Court set out seven grounds on 
which the appellant impeaches the decree 
of the learned Additional Judge. 

The first ground taken is that the lower 
appellate Court was wrongin holding that 
the deed in suit was invalid by reason of the 
provisions of section 6 clause (a) of the 
Transfer of Property Act (IV of 1883). So 
far as this ground is concerned, I agree with 
the contention of the appellant’s learned 
counsel, The deed in suit is not a conveyance 
in preesenti of the reversionary right of 
is true that the 
executants in the body of the dead describo 
it as a conditional deed of gift, It is, however, 
in reality nothing more nor less than an 
agreement to convey property in future. 
The stipulation was that Gajadhar Singh, 
if he provided funds necessary for the pur- 
pose of carrying on the declaratory suit, was 
to get a 7 annas 1 pie share of the property 
as soon as it fell into possession of the expiry 
of Musammat Sheorani: Kuar’s  life-estate. 
Agreements of this nature are not void be- 
cause they happen to be made at a time 
when the interest of the executant is merely 
one in expectancy and the Courts in England, 
as well as in this country, have enforced 
them onthe ground that the executant is 
bound zz foro conscientie to make good his 
promise when he obtains an estate in posses- 
sion. 

The second and the third grounds of appeal 
attack the finding of the lower appellate 
Court that the agreement is not enforceable; 
and the fifth ground raises a plea that the 
Courts below were wrong in laying on the 
plaintiff the burden of proving that he had 
not failed to perform his part of the contract. 
It has been found as a matter of fact by both 
the Courts-below that the plaintiff did not 
advance any money to Kandhiya Buksh to 
enable him to prosecute the sait for declava- 
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tion. In this plaint, the plaintiff did not 
assert that he had carried out his part of the 
bargain. He did not himself go into the 
witness box to prove that he advanced funds 
in accordance with the undertakings contain- 
ed in the agreement. He produced the 
defendant Kandhaiya Buksh as one of his 
witnesses and Kandhaiya Buksh swore that 
he received from the plaintiff no pecuniary 
assistance whatever to enable him to carry 
on the suit. The finding that the plaintiff 
failed to advance the money is one which is 
binding on this Court unless it can be shown 
that in arriving at it the lower Courls have 
committed an error in law. The appellant 
endeavours to support a case on this ground 
by contending that the finding is vitiated by 
reason of the Courts below having wrongly 
allocated the burden of proof. It is pointed 
out that ‘Kandhaiya Buksh admitted the 
execution of the deed and it is claimed that 
by virtue of this admission, it was for the 
defendants to establish that consideration had 
failed. This contention cannot be allowed to 
prevail. While it is true that Kandhbaiya 
Buksh admitted the execution of the deed, 
it was also true that in paragraph 13 of 
his written statement Kandhaiya Buksh 
pleaded distinctly that the plaintiff having 
failed to perform his part of the contract 
was not entitled to compel him to perform 
his. Again, whatever may have been the 
admission of Kandhaiya Buksh, it is clear 
that as against the remaining nive defendants 
it was for the plaintiff to establish that the 
agreement was binding on them and that he 
had done every thing that was necessary to 
entitle him to claim delivery of the property. 
There can be no doubt whatever that the 
Courts below were right in holding that the 
burden of proof lay on the plaintiff. The 
suit was essentially one for specific per- 
formance of an executory contract and before 
the plaintiff could succeed, he was bound to 
prove due performance on his part. Having 
failed to show that he advanced the money 
for carrying on the declaratory suit, his 
Hae for specific performance was bound to 
ail. 

The fourth ground raises the question of 
limitation and it is contended that the lower 
appellate Coart was wrong in finding that 
the suit was time-barred. There can be 
no question as to the correctness of the lower 
Court’s finding on this point, The suit being 
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one for specific performance was governed 
by article 113 of the second Schedule to 
the Indian Limitation Act (XV of 1877), 
which was in force atthe time when the 
plaint filed, That article gives a period 
of three years from: the date fixed for the 
performance of the contract, and in this case 
the date so fixed must be deemed to have 
basen the date of Musammat Sheorani Kuar's 
death when the estate fell into possession of 
the reversioners. Sheorani Kuar died on 
the 3rd January 1903 and this suit was not 
brought till the 12ch July, 1907. Tt is clear- 
ly, therefore, beyond time. 

In the sixth ground it is claimed that the 
lower Court erred in law in refusing to allow 
the appellant to summoy cartain records of 
Civil suits which he desired to have produced 
in support of this case. After hearing what 
the appellant’s learned counsel had to say 
on this point, Iam satisfied that the ground 
is without force. He states that the object 
of the production of these records was to 
prove that the plaintiff Gajadhar Singh had 
paid fees to certain pleaders who wera engaged 
in the conduct of the declaratory suit. Ib was 
said thatthe records in question contained 
receipts given by those pleaders for the sum 
they had recaived from the plaintiff. It is 
admitted, however, that the plaintiff made no 
attempt to sammon any of these pleaders as 
witnesses and itis obvious, therefore, that 
mara produstion of those records could not 
have sufficəd to establish the fact of pay- 
mant. The recaipts would have had to bə 
proved and they could only have been proved 
by the evidence of the persons who had de- 
livered them. This ground of objection is 
therefore, untenable. 

The last ground taken is that the de- 
fendants-respondents were at least bound to 
compensate the appellant for the money he 
spənt and forthe trouble he took ia con- 
ducting the suit for declaration which was 
filed in 1887-88. This contention involves 
the assumption that the plaintiff did, as a 
matter of facr, assist the reversioners in the 
prosecution of the suit in question, but, as 
already stated, both the lower Courts have 
found that the plaintiff failed to prove that 
he had given the reversioners any assist- 
ance whatever in this matter. There is 
no ground, therefore. for holding that the 
plaintiff has made out any case for compensa- 
tion, 
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Appeal dismissed. 


CALCUTTA HIGH COURT. 
Miscettangous Civit Appeat No. 140 
or 1910. 

January 24, 1911, 

Present: —Mr. Justice Ghitty and 
Mr. Justice Coxe. 

RAJ KUMAR SEN—DECRER-HOLDER — 
APPELLANT 
versus 
ANNODA CHARAN SEN — JUDGMENT-DEBTOR 
— RESPONDENT. 

Execution of decree—Application for transfer of decree 

for execution in another Court, whether application for 
execution—Bengal Tenancy Act (VIII of 1885), Sch. III, 
Part III, art. 6@—Limitation—Execution of restitution 
order-—Civil Procedure Code (Act F of 1908), s. 151— 
Inherent power of Court—Court not to override ewpress 
provisions of law. 
w An application to the Court, which passed a decree, 
for the transfer of the decree for execution to an- 
other Court, is not an application for execution of 
the decree. 

Nilmony Singh Deo v. Biressur Banerjee, 16 0.744, 
followed, 

An order of the appellate Court ordering the re- 
spondent to pay a portion of the appellant’s costs 
which had been awarded against the latter in the 
Court below, made in a suit for rent between the 
landlord and tenant, falls directly within the purview 
of article 6 of Part IIL of Schedule IIT of the Bengal 
Tenancy Act. 7 

Seotion 151 of the Civil Procedure Code. "1908, 
dogs not authorize a Conrt to override the express 
provisions of any law. 

Appeal from the order of the District 
Judge of Chittagong, dated January 3, 1910, 
confirming that of the first Munsif of that 
place, dated August 14, 1909. 

Babu Dhirendra Lal Kasigir, for the Ap- 
pellant. | 

Babu Amrita Lal Das, for the Respondent, 

Judgment.—tThe case out of which 
this appeal arises was a suit brought by the 
plaintiff against the defendant for rent under 
the Bengal Tenancy Act. That svit came on 
for hearing before the Munsif, and the de- 
fondant summoned the plaintiff to appear as 
his witness. The plaintiff was examined as 
the defendant's witness and the Munsif allow- 
ed him Rs. 36 as his expenses in the matter 
of giving his evidence in that case. The 
plaintiff executed that order at once and 
realized that amount. 

The Munsif decreed the plaintiff's claim 


INDIAN CASES, 


[1911 


with costs. The Rs. 36 did not form any 
part of the substantive decree, both because 
it had been already paid, and because it was 
part of the defendant’s costs, but -it- was 
scheduled as an item in the defendants. costs. 

In the appeal before the Subordinate Judge, 
the defendant: took exception both to the 
decree for rent and to this order for com- 
pensation as it has been called. The Sub- 
ordinate Judge dismissed the defendant’s 
appeal inthe rent suit, but passed an order 
that the plaintiff must re-pay to the defend- 
ant the Rs. 36 which he had recovered from 
him as above stated. This was,.on the 10th 
of April 1906. In September 1908, the.de- 
fendant applied for execution of that order 
and a notice under section. 248 of the Civil. 
Procedure Code of 1:82, was issued. Ib 
appears that the defendant realized Rs. 5 
out of the Rs. 36 but failed to obtain the 
rest, : 
The plaintiff appealed against the order 
and on the llth-of June 1909, the learned 
District Judge held that execution could be 
taken out. Before this appellate order, name- 
ly, on the 26th of March 1909, the defend- 
ant applied to the Munsif for transfer of 
his decree or order for execution to another 
Court namely that of the Sudder Munsif. 
The present application for execution was. 
filed before the Sudder Munsif on the 23rd 
of July 1409. 

Both the Court of first instance and the 
lower appellate Court have held that the 
defendant’s application for execution was 
barred by: limitation and the defendant has 
appealed. 

The. first question which arises is whether 
the application for transfer, which was 
made on the 26th of March 1909, can be 
said to be the initiation of the present 
application for execution. Jf it can, the: 
present application would be within three 
years from the date of the order of the lOth 
of April 1906. 

This point was, however, decided against 
the contention of the present appellant so 
long ago as 1829 in the case of Nilmony Singh 
Deo v. Biressur Banerjee (1). So far as we 
know, that case has never been overruled or 
dissented from, though there have been other 
eases which are distinguishable from that 
case, namely, cases where it has been held 
that an application for transfer may be re- 

(1) 16 C, 744. 
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garded as an application to the Court to take 
a-step-in-aid of execation within the mean- 
ing of article 179 of the Limitation Act of 
1877, 

The contention, therefore, of the present 
appellant that his present application really 
commenced on the 26th of March 1909 can- 
not be supported. 

Then itis said that the Bengal Tenancy 
Act has no application to this case and that 
the provisions of article 6 of Schedule III to 
that Act cannot be made applicable to it. 
That article was amended in 1908, and for 
the words “under this Act or any Act re- 
penled by this Act” were substituted the 
words “in a suit between the landlord and 


tenant to whom the provisions of this Act are - 


applicable.” It is not easy to comprehend 
the precise argument of the applicant’s 
pleader, because at one moment he described 


this order for restitution as a decree, and at- 


another moment he characterized it as an 
order for restitution arguing that as an order 
for restitution, it’ would fall under section 144 
of the present Code of Civil Procedure; and 
that article 179 of the Limitation Act of 
1877, that is, article 182 of the Limitation 
Act of 1908, would apply. We do not think 
that there is any force in this contention. 
This order can only be regarded as an order 
or a decree of the appellate Court ordering 
the plaintiff-respondent to pay œ portion of 


the defendant’s costs which had been award- - 


ed against the defendant in the Court below. 
It was certainly made in a suit between the 
landlord and tenant to whom the provisions 
of the Bengal Tenancy Act are applicable and 
as such it seems to us to fall directly within 
the purview of article 6 of Part ILI of 
Schedule lll to that Act. It would, there- 
fore, be out of time, the period of limitation 
prescribed by that article being “three years 
from the date of the decree or order or where 
there. has been an appeal, the date of the 
final decree or order of the appellate Court.” 

Ib was next argued that the Court made an 
illegal order in awarding compensation, and 
that it would be a gross injustice to allow the 
plaintiff to retain this sum, and that the 
Court should interfere under section 151 of 
the Civil Procedure Code of 1908 and pass 
an order on the plaintiff to re-pay the amount. 
We are of opinion that section 151 has no 
application to such a case as the present. 
It says, “Nothing in this Code shall be deemed 


- abuse of the process of the Court.” 
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to limit or othérwise affect the inherent power > 
of the Court to make such orders as may he 
necessary for the ends of justice or to prevent 
That 
section does not authorize this Conrt to over- 
ride the express provisions of the Limitation 
Actor Bengal Tenancy Act and, we may 
point out that asa matter of fact the order 
upon the defendant to pay this compensation 
is no longer in existence, because, it was 
reversed and an order was passed upon the 
plaintiff to re pay the money by the Sab- 
ordinate Judge solong ago asthe 10th of 
April 1905. It is only by his own laches in 


. not prosecuting the execution proceedings upon 


that order, that the defendant has now lost 
the remedy which he at one time possessed. 
The appeal, therefore, must be dismissed, 
but in the circumstances we make no order 
as.to costs. 
Appeal dismissed. 





CALCUITA HIGH COURT. 

Ctvin Rererence No. 73 or 1910. 
January 11, 1911. 
Present:—Mr. Justice Caspersz 
and Mr. Justice Chitty. 

Inve M. FAZLAR RAHAMAN, 
MUKTEAR. 

Legal Prastiticners Act (XVII of 1879%, 8. 14—Pro- 
cedure —Progeeding to be seprrate and distinet —Report 
—-Opinion. 

The vrovisions of section 14 of the Legal Practi- 
tioners Act must be obeyed, and the procedure thore- 
in prescribed must be strictly followed from first to 
a proceeding against a logal practitioner must be 
separate and distinct and cannot bo made part of a 
criminal proceeding. 

The report to the High Court must be accompanied 
by the opinion of the officer making the report. 

Reference under section 14 of the Legal 
Practitioners Act in the matter of the peti- 
tioner, a muktear practising in the Criminal 
Courts of Chittagong for taking action against 
him for misconduct. 

Judgment.—tThe several officers con- 
cerned in making this reference have entire- 
ly failed to observe the procedure prescribed 
by section 14 of the Legal Practitioners Act 
XVII[Lof 1879. It appears that the mathtear 
Fazlar Rahaman was prosecuted under sec- 
tions 419/109 and 420, Indian Penal Code 
On lst December 1910, the District Magis- 
trate discharged him under section 253 of 
the Criminal Procedure Code, on the churge 
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under section 420, Indian Penal Code. He 
said nothing of the other charge under sec- 
tions 419/109. In the same order he directed 
the suspension of the mukhtear “under section 


14, Act XVIII” (meaning the, Legal Prac- - 


titioners Act XVIII of 1879) “ pending the 
orders of the High Court.” The- District 
Magistrate then made a report not to this 
Court but to the Sessions Judge. In that 
report he does not find any, definite charge 
established (as a matter of fac” none had 
been framed) nor does he say whether he 
considers that the makhtear should be sus- 
pended or dismissed in conséquence, nor has 
he recorded any definite finding on the ground 
thereof. This report of the District Magis- 
trate, the District and Sessions Judge has 
forwarded to this Court without expressing 
his own opinion as required by the last para. 
of section 14. The Joint Magistrate, who 
appearsto have made the original enquiry, has 
made no report and expressed no opinion. 

We could point out to the several officers 
concerned that the provisions of section 14 
must be obeyed, and the procedure therein 
prescribed be strictly followed from first to 
last. The proceedings against the mukhtear 
under this Act (XVIII of-1879), must be 
separate and distinct and cannot be made 
part of criminal proceedings as has been 
done in this case. 

We, therefore, return this ngana and the 
papers to the District and Sessions Judge 
and direct that if further proceedings be 
taken in the matter, such proceedings be 
taken and the report made and forwarded to 
this Court in accordance with law. 


Reference returned. 


CALCUTTA HIGH COURT. 
Seconp Civic Appgat No. 1318 or 1809. 
January 17,1911. 
Present:—Mr. Justice N. Chatterjee. 
CHHATARDHARI LAL—Derenpanr— 
APPELLANT 
Versus 
Babu BIRANCHI LAL-—PLAINTIRE AND 

TT OTHERS—REMAINING DEFENDANTS. =- 


RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), ss. 161, 166, 
167—Lien created by tenant, whether incumbrance— 
Purchaser at ewecution of rent decr ee— Mortgage 
by tenani—Annulment of incumbrance— Transfer 
of Property Act (IV of 1882), s. 73-—Proof of anmil- 
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ment—Production of order she: ot of priceeding before 
Collector not sufficient—Suit for possession— Plaintiff to 
succeed upon title as at date of suit. 

A lien created by a tenant on his holding is an 
incambrance as defined in section 161 of the Bangal 
Tenancy Act. 

The purchaser ofa holding at a sale held in 
execution of a rent decree must, therefore, annul 
any mortgage created by the tenant as provided by 
section 167, and the mortgage is not ipa fact) an=’ 
mulled by the sale. 

If the purchaser does not take the necessary 
steps to get the incumbrance annulled within the 
period limited, the incumbrance stands and can be 
enforced against the purchaser. A landlord who , 
purchases tho holding isin no better position than 
any other purchaser. 

Beni Prosad Sinha v. Rewat Lall, 24 C. 746, fol- 
lowed, 

Until the notice has been properly served under 
section 167 upon the incumbrancer, the incumbrance 
stands, 

Radhay Koer v. Ajodhya Das, 7 ©. L. J. 262, fol- 
lowed. 

Section 73 of the Transfer of Property Act only 
gives aright to the mortgagee over the residues 
of the sale proceeds and refers to cases where the law 
otherwise provides that tho effectof the sale is to 
nullify a mortgage; it is not intendedin any way to 
enlarge the interest of the purchaser at a sale for 
arrears of revenue of rent. 

Beni Prosad Sinha v. Rewat Lal, 
lowed, 

The production of the order sheet of a proceeding 
under section 167 is not sufficient to prove the annul- 
ment of an incumbrance. The proceedings before the 
Collector are summary and not binding upon the Civil 
Courts, and it is open to the Civil Courts to go into 
the question, 

In s suit for the recovery of possession, the plaintiff - 
must succeed on the title asit stood on the date of in- 
stitution of the suit. 

Radhay Koer v. A'odhya Das, 7 O. L, J. 262, 
upon. 

Appeal from the decree of the Sub-Judge 
of Monghyr, dated March 15, 1909, modifying 
that of the Munsif of Monghyr, dated Novem- 
ber 20, 1908. 

Babus Jogesh Chantra Roy and Gonesh Dutt 
Singh, for the Appellant. 

Babu Khetra Mohin Sen, for the Plaintiff- 
Respondent, 

Babu Joy Gopil Ghose, for the Pro forma 
Respondent. 

Judgment.—tThis appeal arises out 
of a suit upon a mortgage. The mortgagors 
defendants did not appear. The defendant 
No. 5, who had purchased one of the proper- 
ties mortgaged (property No. 3) at a sale 
held in execution of alrent decree, filed his 
written statement on the 10th August 1908, 
in which he pleaded inter alza that the pro- 
perty purchased by him could not be made 


liable under the plaintiff’s mortgage and stát- 


24 C. 746, fol- 


relied 
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ed that he came to know of the mortgage 
only when he received summons in the pre- 
sent suit and at once filed a petition under 
section 167, Bengal Tenancy Act, to the Col- 
“lector for annolling the incumbrance, and 
that the 24th August, 1908, had been fixed 
_ for the disposal thereof. 

The Court of first instance held that the 
plaintiff’s mortgage could not bind the pro- 
erty purchased by the defendant No. 5 and 
dismissed the suit as against him and passed 
the usual mortgage decree against the other 
defendants with respect to the remaining 
properties. 

On appeal by the plaintiffs, the learned 
Subordinate Judge held that itis settled law 
thata purchaser of property in execution of 
arent decree has priority over a purchaser 
under a mortgage decree and ordered that 
the mortgaged properiy No. 3 be sold subject 
io the first charge-of defendant No. 5 and 
allowed the plaintiff 6 months’ time to redeem 
- the charge of the defendant No. 5, and 

further ordered that upon plaintiff’s redeem- 
ing the said charge, the mortgaged property 
-will be sold free from the defendant’s charge. 
The defendant No. 5 has appealed to this 
Court and it has been contended on his behalf, 
fost, that as he is the landlord of the holding 
and purchased it at a sale held in execution 
cf his rent decree, he got the property free 
of all incumbrances, that he was not bound 
io implead any’ person holding a mortgage 
‘on the property in the rent suit, that such 
person can have no right to redeem him and 
that whatever right such person had under 
the mortgage passed by the sale it could not 
be enforced against him. 
t Secondly, it was contended, upon the autho- 
rity of the case of Gopinaih Mohapatra v. 
Kashinath Beg (1), that the plaintiff not 
having paid off the rent decree, the defendant 
No. 5, the purchaser at the sale held in exe- 
cution of the rent decree, took the property 
free of 'incumbrances. It was also contended 
that under section 73 of the Transfer of Pro- 
perty Act, the plaintiff's remedy was to enforce 
his morigage against the surplus purchase 
money, if any, under the sale held in execution 
of the rent decree. 
Lastly, it was cortended that even if the 
defendant No. 5 was bound to annul the in- 
cumbrance, he has in fact done so, and he 


has applied to this Court to be allowed to 
(1) 180. W. N. 412; 9 C. L. J. 284; 1 Ind. Oas. 36,, 
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file certified copies of the order sheet of the 
Collector and the notice under section 1¢7 
of the Bengal Tenancy Act, which he had 
filed before the lower appellate Court but 
which it is stated were returned by mistake 
to his pleader after the disposal of the case. 
I am of opinion that the first contention 
has no force. It is true the landlord is not 
bound to make the mortgagee of the holding 
a party to the rent suit. But section 159 of 
the Bengal Tenancy Act provides that when 
a holding is sold in execution of a decree 
for arrears of arent due in respect thereof, the 
purchaser shall take it subject to “ protect- 
ed interest,” but with power to annul the 
interest defined as ‘‘incumbrances” in sec- 
tion 161 of the Act. A “lien” created by the 
tenant on his holding is an incumbrance as 
defined in section “161 of the Act, and section 
166 provides that an occupancy holding shall 
be sold with power to avoid all incumbrances 
and that the purchaser at such a sale may, 
in the manner provided in sectién 167 and not 
otherwise, annul any incumbrance. 

The purchaser of a holding at a sale held in 
execution of a rent decree must, therefore, 
annul any mortgage created by the tenant as 
provided by section 167, Bengal Tenancy Act, 
and the mortgage is not irso facto annulled 
by the sale as contended for on behalf of the 
appellant. It was held in the case of Beni 
Prosad Sinha v. Rewat Lal (2%, that a sale 
purporting to be under section 161 and tho 
following sections of the Bengal Tenancy Act 
does not 7pso facto cancel incumbrances. 
Notice must be given under section 167 ac- 
cording to the procedure laid down in that 
section. Section 167 prescribed the procedure 
for annulling incumbrances. The application 
to, the Collector must be made within one 
year of the date of ihe sale or the date 
on which he first had notice of the incum- 
brance whichever is later. If, therefore, 
the purchaser does not take the neces- 
sary steps to get the incumbrance an- 
nulled within the period limited, the incum- 
brance stands and can be enforced against 
the purchaser. A landlord who purchased 
the holding is in no better position than any 
other purchaser, and I think, therefore, that 
if the defendant No. 5 did not take the neces- 
sary steps within the time presa ibed to annul 
the incumbrance, the mortgage can be enforce- 


ed against him. 
(2) 24 C. 746. 
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< As:regards the second contention, it appears 
that different views have been taken as to the 
respective rights of the purchaser at the sale 
held in execution of a rent decrees and the 
mortgagee. of the holding: In the case re- 
ported in Gopinath Mohapatra v. Kashinath Beg 
(1), it was held that the mortgagee could 
either sell subject to the arrears of rent or 
pay off the rent decree «nd purchase the 
mortgaged property free of incumbrances and 
that the mortgagee not having done either, 
the purchaser at the sale in execution of the 
rent decree took the property free of incum- 
brances and was entitled té possession. On 
the other hand, in the case of Radhay Koer v. 
Ajodhya Dass (3), where the usufructuary 
mortgagee of a holding, who bad been dis- 
possessed by the purchaser at. a sale for 


arrears of rent, sued for possession and the. 


latter pending the suit applied to the Collector 
to serve notice under section 167, Bengal 
Tenancy Act, it was held that there can be 
no. possible controversy that. till the notice 
under section 167 of the. Bengal Tenancy 
Act has -been properly served upon the in- 
cumbrancer, the incumbrance subsists. The 
facts of the latter case are similar to. those of 
the present and I think the rnling in that case 
governs the present case. 

As regards the argument founded on 
section 73 of the Transfer of Property Act, it 
may be pointed out,as was done in the case 
of Bent Prosad Sinka v. Rewat Lal (2), that 
section 73 of the Transfer of Property Act 
only gives aright to the mortgagce over the 
residue of the sale proceeds and refers to 
cases where the law otherwise provided that 
the effech of the sale is to nullify a mortgage; 
it is nob intended in any way to enlarge the 
interest of the purchaser ata sale for arrears 
of revenue or rent. The second ground, 
therefore, also fails. 

With regard to the last ground, it appears 
that the present suit was instituted on the 
20th May 1908. The application under sec- 
tion 167, it appears from the copy of the 
crder-sheet, was filed before the Collector on 
the 28th July 1908, and after notice to the 
plaintiff to show cause why the incumbrance 
should not be annulled and after hearing 
him, the Collector, on the 5th December 
1908, ordered notice under section 167 to be 
issued, as: prayed for and it is stated in 
the copy of the notice that it was served 


(3) 7 C, D, J. 262, 
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on the plaintiff on the 25th December 1908, 
and that the case was disposed of on the 4th. 
January 1909. i 

The present suit was decided inthe Court. 
of first instance on the £0th November 1908,. 
before the proceedings. under section 167 
terminated, and as already stated the defend-: 
ant No. 5 filed certified copies of the notice 
and order-sheet in the appellate Court. The 
learned Subordinate Judge refers to the 
“ copies of proceedings under section 167 ” in 
his judgment but they were not admitted and 
were returned to the appellant. 

It is urged on behalf of the appellant that 
if as a matter of fact le became aware of 
the incumbrance only within a year of his- 
making the application to the Collector under 
section 167, and if the notice under section 
167 was served, then the mortgage of the 
plaintiff was annulled. It is further urged 
that the proceedings before the Collector 
were not ex parte and the order-sheet and the 
eudorsement on the notice show that the 
notice was served upon the plaintiff and that 
the same are conclusive and it is not open 
to the: Civil Court to go intothe question 
whether the incumbrance was annulled in 
accordance with the provisions of section 167. 
I do not think, however, that this contention 
is a valid one. The proceedings before the 
Collector may be and often are ex parle, and 
are summary proceedings, and are not bind- 
ing upon the Civil Courts and it is undoabt- 
edly open to the Civil Courts to go into the 
said question. 

It is, however, contended that the pro- 
ceedings in the present case not having been 
ex parte they are prima facie evidence and 
that at any rate the appellant ought to have 
been allowed an opportunity to prove the 
facts and the. appellant prays thatthe case 
might be sent down for findings afler. taking 
evidence on the questicns as to whether the 
application was within time and whether the 
notice was properly served. Itis contended 
that the copies of proceedings are not new 
evidence in the case, they having been actually 
filed before the Subordinate Judge and refer- 
red to by him in his Judgment and reference 
is made to certain authorities to show that 
the appellate Court has the power to take 
notice of events which have happened during 
the pendency of the appeal when by so doing 
it can shorten litigation and best attain the 
ends of justice by preserving the rights of 
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both parties, and that such events when not 
appearing on the record may be proved by 
extrinsic evidence. 

“On the other hand, the learned Vakil forthe 
respondents strenuously contends that the 
appellant ought not to be allowed the op- 
portunity - asked for,-because he did not 
adduce any evidence in the Court of frst 
instance to show that he became aware of the 
‘inenumbrance only within a year of his making 
‘the application under section 167, although 
-there was a statement to that effect in his 
written statement, nor ask the lower appellate 

` Court to take evidence onthe point or for 
proving the notice or the service thereof: 
further that the case should be tried upon 
‘the state of affairs-as they stood on the date 
‘of institution of the suit and the case of 

Radhay Koer v. Ajodhya Das (3) is relied on 
in support of the contention. In that case, 
the facts of which were similar to those of 
the present, it was held that in a case of 
this description the plaintiff must succeed 
on the title as it stood on the date of the 
institution of the suit and I am bound by the 
said decision. 

Besides it was laid down in that case that 
it is obligatory on the purchaser to show that 
the notice under section 167 had been 
served in the manner prescribed and that the 
entries in the order-sheet are not prima facie 
evidence against the encumbrancer that the 
notice was served. It is true thatin that 
case the proceedings before the Collector were 
ea parte. Inthe present case, the Collector 
gave notice to the’ plaintiff and heard him 


and then ordered notice to be issued. The 


endorsement on the copy of the notice shows 
that it was served. But it ought to have 
been proved in the present case that the 
application under section 167 was made 
within one year of the date when the de- 
fendant No. 5 became aware of the encumb- 
rance as the sale took place more than one 
‘year before the application was made. Fur- 
ther, it was necessary to prove the notice and 
to prove that the notice was served and 
served in the manner prescribed by law. 
That was not donein the present case nor 
did the appellant ask the lower appellate 
Court to be allowed to adduce evidence on 
the said points. Under the circumstances, it 
cannot be said that there was any error or 
defect of procedure in the trial of the case. 
T am, therefore, constrained to refuse the 
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application. The appeal is accordingly dis. 
missed with costs. But as pointed out in Radhay 
Koer's case (3) cited above, this decree will 
nob prevent the defendant No. 5 from 
instituting a suit for such relief as he may 
be entitled to upon the allegation that 
subsequent to the institution of the present 
suit, the title of the plaintiff had been ex. 
tinguished in the manner recognized by law. 
The respondent No. 4, who has been un. 
necessarily made a party to the appeal, will 
get his costs of this appeal separately. 
Appeal dismissed. 





MADRAS HIGH COURT. 
ORIGINAL SIDE Arrear No. 7 or 1909. 
CURIMINAL MISCELLANEOUS Perron No. 174 
or 1910.3 
January 18, 1911, 
Present:—Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Sankaran Nair. 
B. GUROMURTHI CHETTY—Apprutayr 
versus 
ARCHIBOLD READ AND OTHERS — 
RESPONDENTS. 

Appeal— Additional evidence—Admissibitity, 

h Fresh evidence will not be allowed to be adduced 

in appeal which was not tendered in the lower Cours 

on the ground that it was discovered after the filing 

of os appeal ; Pane ae 
rishnamachariar v. Narag lar, 

ir eer imhachariar, 31 M. 114; 3 

Appeal from the judgment of Mr. Justice 
Wallis dated 10th February 1909, in Ciyil 
Suit No. 45 of 1907. 

Application by the appellant prayin r 
the High Court will be pleased A eT e 
cuments as additional evidence in Original 
Side Appeal No. 7 of 1909. 

Messrs. K. Narain Row and T, Arummai. 
natham Pilar, for the Appellant, 

Mr. O. Veneatasubramiah, for the Respond- 
ents. 


Judgment. 


Ix O. S. Appzan No. 7 or 1909. 

The question for decision is whether the 
purchase of the house in question in the 
name of Subbaya was bezamee for the benefit 
of Kondiab, his father-in-law. Kondiah could 
not purchase the properties in his own name 
as he was one of the trustees to whom this 
and other properties were assigned by their 
owner for gale. 

It is proved that the parchase-money was 
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paid by Kondiah though itis debited in his 
accounts to Subbiah. No accounts of Sub- 
biah, if he had any, are produced to show 
that any money was due to him by Kondiah. 
Subbiah’s family accounts make no reference 
to this payment or transaction. There is 
evidence that Kondiah received the rent in 
1889 from tke tenant-in-possession soon 
after the purchase and during the life-time 
of Subbiah. There is also evidence that in 
1892, Kondiah obtained a decree for rent. 
Though this was after Subbiah’s death and 
Kondiah was one of the executors of the Will, 
this evidence is not without weight when 
considered with Exhibit Z 3 proving receipt 
of rent in 1889. 

The Small Cause Court record does nct 
show that the suit was brought by him as an 
executor. Then there is the important fact 
that in 1897. the Ist defendant sued the re- 
presentatives of Kondiah and the plaintiff for 
specific performance of an agreement of sale 
entered into between him and Kondiah. 
Ramacharlu, the only surviving executor 
of Subbiah’s Will, was a party to the suit. 
The plaintiff was represented by a guardian. 
Specific performance was decreed, and it was 
held therein that the property belonged to 
Kondiab. Even if not ves judicata, it is cer- 
tainly strong evidence against the plaintiff's 
claim. It is difficult to believe that neither 
Ramacharlu nor the plaintiff's guardian was 
aware ofthe truth. They did not contest the 
claim. Inthe Police proceedings that pre- 
ceded the suit, the question had been dis- 
tinctly raised. We agree with the learned 
Judge and dismiss the appeal with costs. 

In Criminar M. P. No. 174 or 1910. 

An application was made on behalf of the 
appellant to be allowed to adduce fresh evi- 
dence alleged to have been discovered after 
the filing of the appeal. Following the de- 
cisionin Krishnamachartar v. Narasimhachariar 
(1), we declined to allow fresh evidence to 
be adduced. We also declined to refer toa 
Full Bench the question decided in Krishnama- 
chartar v. Narasimhachariar (1). The 
petition is also,dismissed with costs. 


- Appeal dismissed, 
(1) 31 M. 114; 3 M. L. T. 808. 
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MADRAS HIGH COURT. 

Civiu Revision Petition No. 473 or 1909. 
January 16, 1911. 
Present:—Mr. Justice Krishnaswamy Alyar. 
KOLLI NAGIAH— PETITIONER 
versus 
VAPPUBURI GOPALA KR:SHNIAH 
Minor, BY NEXT FRIEND MANE MMA AND 
ANOTA RR—— RESPONDENTS. 

Civil Procedure Code {Act XIV of 1882), s. 811— 
Scope of the section—Application to set aside execution 
sale— Proof of substantial damage to petitioner-~Objection 
that minor defendant was not properly represented in 
execution, whether falls under s. 311. 

To sustain an application under section 311, Civil 
Piocedure Code, 1882, it must be shown that there 
was material irregularity in the publication or con- 
duct of the sale and substantial loss resulting to 
the petitioner as a consequence of that irregularity. 
If one of the ingredients is found to be absent there 
is no scope for an application under section 311. 

An objection that the minor defendant was not 
properly represented in execution, does not fall under 
section 311, Civil Procedure Code. 

Petition, under section 115 of Act V of 
1903, praying the High Court to revise the 
judgment and decree of the District Court 
of Gantur, presented against the order of the 
District Munsif of Tenali, in C. M. P. No. 782 
of 1967, in S. ©. S. No. 953 of 1904. 

Judgment.—tThis is an application 
under section 115 of the Code of Civil Pro- 
cedure, 1908, to revise an order passed by the 
District Judge of Guntur refusing to set aside 
a sale in execution of a decree. The peti- 
{ioner was the 2nd defendant in the suit. 
His elder brother the Ist defendant was 
appointed guardian ad litem bat the decree 
was passed ea parte. In execution’ of the 
ex parte decree, immovable property belong- 
ing to the defendant was sold. An appli- 
cation was made on behalf of the 2nd defend- 
ant to set aside the sale, There were certain 
irregularities alleged. It was said that the 
decree itself was bad because no guardian ad 
litem had been appointed, that the execution 
proceeding was bad because there was no 
guardian to represent the 2nd defendant in the 
execution proceeding, and that the property 
sold did not fetch an adequate price. 

In the first place, it is necessary to notice 
the fact that both the Courts have held that 
no substantial damage has accrued to the 
petitioner. Dealing with the case as a peti- 
tion under section 811 of Civil Procedure 
Code cf 1882, I must be satisfied that there 
was both material irregularity in the publi- 
cation or conduct of the sale and substantial 
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loss resulbing to ‘the ‘petitioner as a conse-. 


quence of that irregularity. If one of these 
ingredients is found to be absent, there is no 
scope for an application under section 311. 
Mr. Nagabushanam has not argued anything 
against the finding that there was no sub- 
stantial loss nor does he seek to support 
the revision petition on any ground which 
‘properly falls under section 311 of the Code 
-of 1882. He raises a new point which is 
not one under section 311 but which goes 
to the root of the whole matter. He says 
-that the execution was bad because his 
client was not represented by a guardian in 
the execution proceeding. As regards the 
appointment of guardian in the suit, I think, 
‘as a matter of fact, it was made, but the 
appointment was made just at the time when 
-the decree itself was passed. An application 
to set aside the decree ev parte was refused 
-by the District Munsif but on appeal the 
District Judge. set aside the ew parte decree. 
‘Whether he had jurisdiction to entertain the 
appeal or not, itis nob necessary now for 
me to enquire. The fact remains that the 
-decree was seb aside and I am informed 
that that. decree runs in the same terms as 
the one subséquently passed. The sale which 
is now sought to be impeached was asale 
under a decree as it was originally passed. 
The ground taken by Mr. Nagabushanam be- 
fore ‘ne, is as I have already pointed out, not 
a ground under section 311. - He really seeks 
to impeach the decree and the execution pro- 
ceeding alsoon the ground that his client 
was not properly represented at all. It may 
be that such a point is open to the peti- 
tioner but I cannot entertain it in this 
revision petition which seems to me from 
an original application to set aside an execu- 
tion sale under section 811. I dismiss the 
petition with costs, ` 

` Bia Petition dismissed. 


MADRAS HIGH COURT. 
Crinan Revision Case No. 412 or 1910, 
(Case REFRRRED No. 53 or 1910). 
October 25, 1910. 
Present:—Mr. Justice Abdur Rahim. 
In re GUGGILAPU PEDDaYA— 


ACCUSED. 
Criminal Procedure Code (Act V of 1898), sa. 247, 
4108—"“Trial”, meaning of—Acquittal of accused under 
s, 247, whether bars fresh trial, 
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The word “trial” in section 403, Criminal Pro- 
cədure Codo, dosa not necessarily imply decision on 
the merits. 

The effect of an acquittal under section 247, 
Criminal Procedure Codé, is not confined to cases 
ia which the accused appeared in auswer to the 
summons, 

Where the case against an accused is dismissed 
nuder section 247, owing to complainant’s non- 
appearance, though the accused also was absent in 
spite of having bosn sarved with process, the accisod 


-is entitled to the full benefit of his acquittal. 


Panshu Singh v.. Umar Mahomed Sheikh, 4 0. W, 
N. 343 ; Kedarnats Biswis v. Adhni Manji, TO. W. N. 
711 and Bishan Doss Ghose v. Emperor, TO. W. N, 
493, followed. 


> Case referred for the orders of the High 
Court under section 433 of the Criminal 
Procedure Code by the District Magistrate 
of Kistna, 

Mr. Gopal Sarmi, for the Accased. 

Order.—tThe question is whether the 
conviction of the accused under section 352, 
Indian Penal Code, by the Stationary Sub- 
Magistrate of Narsapur was bad on the 
ground that the complainant had, professedly - 
on the same facts, preferred a charge for 
the same offence. The order dispusing of 
that case under section 247, Criminal Pro- 
cadure Code. had not been set aside. Ia the 
first case neither the complainant nor the 
accused appeared and the Stationary Sab. 
Magistrate passed an order “Complainant 
absent ; disposed of under section 247, Crimi- 
nat Procedure Code.” The effect of section 
247, undoubtedly, is that the order amounts to 
an acquittal, Dut it is urged in the letter 
of reference that section 493, Criminal Pro. 
eedure Code, will not bar a fresh trial, unless 
the accused had in the first case baen tried 
and he could not be said to have been tried 
unless he had appeared in answer to a 
sum nons. I donot think I should ba justi- 
fied in cənfining the effect of an acquittal 
under section 247, Criminal Procadure Code, 
only to cases in which the accused appeared 
in answer to the summons, when its langu- 
age clearly does not call for such limitation, 
The question then is, what effect is to be 
given to the word “trial” in section 403 in 
cases falling under section 247, Criminal Pro. 
cedure Code? I should approach the ques- 
tion in this way. Suppose the accused did 
appear, but the complainant was absent, the 
Magistrate would be bound, without reference 
to the merits of the charge, to acquit the 
the accused. That shows, in my opinion, that 
the word “trial” in section 403, Criminal 
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Procedure Code, does not necessarily import 
decision of the case on the merits so far at 
least as proceedings under section 247, 
Criminal Procedure Code, are concerned, and 
any other construction, it seems to me, would 
render the provisions of the latter section 
nagatory. The non-mention of section 247 
in the explanation to section 403, Criminal 
Procedure Code, would also show that the 
latter section was not intended in any way to 
limit the effect of an order of acquittal under 
section 247. 1f, therefore, the word “trial” in 
section 403 does not necessarily imply deci- 
sion on the merits, I find no reason for saying 
that an accused, who has been served with 
process in a summons case and does not ap- 
pear, is not entitled to the full benefit of an 
acquittal when the case against him bas 
been dismissed under section 247, Iam in- 
clined, therefore, to follow the rulings in 
Panchu Singh v. Umar Mahomed Sheikh 
(1); Kedarnath Biswas v. Adhin Mani 
(2) and Bishan Dass Ghosh v, Emperor (3): 
The order of the Head Assistant Magistrate 
setting aside the conviction is right. The 
papers may be returned. 
Order set aside. 
(1) 4 C. W. N. 346. 


(2) 7 ©. W. N. 711. 
(3) 7 0. W. N. 493. 





' MADRAS HIGH COURT. 

Sgconp Civiu Appeat No. 341 or 1908. 
January 10, 1911. 
Present;—Mr. Justice Munro ard 
Mr. Justice Ayling. 

KRISHNA BAI—APPELLANT 
VETSUS 
Tax COLLECTOR ann GOVERNMENT 
AGENT, TANJORE AND OTHERS— 
RESPONDENTS. 

Okeh Procedure Code (Act XIV of 1889), 8. 191— 
Suit commenced by wrong plaintif—Order of appel- 
late Ocurt directing the first Court to dispose 
of the suit after substituting new plaintiffs— 
Right of defendant to claim de novo trial after re- 
mand. 

A suit was disposed of.by the Munsif though 
objection was taken by defendant to plaintifi’s 
maintaining the suit. On appeal, the Sub-Judge 
remanded the suit for disposal after striking off 
the plaintift’s name from the record and substitut- 
ing new plaintiffs in his stead. When the suit 
came on for hearing before the Munsif after 
the remand order, the defendant asked the suo- 
cessor of the District Munsif, who had originally 
disposed of the suit, for ade novo trial. This was re- 
fused: 


Held, that a de novo trial should have been granted 
section 191, Civil Procedure Code (Act XIV of 1882), 
not applying to the case. 


Second appeal against the decree of the 
‘Sub-Judge’s Court, Tanjore, in Appeal 
No. 569 of 1907, presented against the decree 
of the Court of the District Munsif of Tanjore, 
in O. 8. No.353 of 1903. 

Judgment.—In this case a plaint was, 
in the first instance, putin by the Collector of 
Tanjore as Manager of the Mangalavilas 
estate asking for the ejectment of the Ist de- 
fendant from certain property. The Ist de- 
fendant alleged inter alia that the Collector 
had no authority to sue on behalf of the 
estate. This plea failed beforé’ the District 
Munsif, but was allowed on appeal, the ap- 
pellate Court directing that the members of 
the Mangalavilas should be placed on record 
as plaintiffs in substitution for the Collector 
and sending the case back to the Court of 
the District Munsif for fresh disposal. Against 
the order, there was an appealto the High 
Court, and owing to the non-receipt of 
the records from that Court, the suit 
had to be adjourned to 14th May. The case 
was taken up on 17th May and on that day 
the defendants’ pleader put in a fresh 
wrilten statement and asked for a ‘de noro 
trial. This the District Munsif, who was not 

he same District Munsif as disposed of the 
suit as originally framed, refused and his 
refusal was upheld in appeal. We think the 
prayer of the defendants’ Vakil should havs 
been granted. It may, we think, be doubted 
whether section 191 of the Civil Procedure 
Code (Act XIV of 1882) would apply to a case 
like the present, inasmuch as the first Dis- 
trict Munsif did in fact conclude the trial of 
the suit that came before him. If section 191 
does not apply, no other provision of law has 
been indicated to us under which the new 
then District Munsif could deal with thé 
evidence taken by his predecessor. We ob- 
serve that the Collector’s name has nob been 
struck out of the record as it should have 
been. We, therefore, allow the appeal, set 
aside the decress of the Courts below and re- 
mand the suit tothe Court of the District 
Munsif for disposal according to law. Costs 
will abide the event, 

Cause remanded, 
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MADRAS HIGH COURT. 
Oriminat MISCEBULANEOUS Petition No. 9 
or 1911, 

: January 23, 1911. : 

Present:—Sir Arnold White, Kr , Chief Justice, 

Mr. Justice Munro and Mr. Justice Sankaran 
Nair, 

In re W. B. LAWRANCE, PUBLIC PRO- 
SECUTOR, BANGALORE—Pstitioner. 
Criminal Procedure Code (Act F of 1898), s. 190— 

Jurisdiction of District Magistrate, C. and M. Station, 
Bangalore, to take cognizance of offences against European 
British subjects. 

The District Magistrate of the Civil and Military 
Station, Bangalore, has jurisdiction to take cognizance 
of, and try offences committed by, European British 
subjects in accordance with the provisionsol the Ori- 
minal Procedure Code. 

Application praying that in the circum- 
stances stated therein the High Court will be 
pleased to take on its filea case againsb a 
European British subject private merchant 
of the 14th Hussars as the District Magis- 
trate and Justice of the Peace, Bangalore, 
has declined to take cognizance of the case 
under section 190 of the Criminal Procedure 


Code. 

Hon’ble the Advocate-General, Amicus 
Cure. f 
Order.—Mr. Richards, the District 


Magistrate and Justice of the Peace, Civil 
aud Military Station, Bangalore, has held 
that he has no jurisdiction to take cognizance 
of the case by reason of the words of proviso 
4 to the Notification of 7th October 1898 
No, 102683 I. A. The proviso rune;—'‘Pro- 
vided fourthly, that nothing in the said Code 
as now applied shall be deemed to apply 
to proceedings against European British 
subjects.’ The proviso is, no doubt, ambi- 
guous, but, reading it by the light of the 
language used in the Notification of Ist 
March 1888 No. 5291, which Notification 
is in terms re-produced as regards the 
Civil and Military Station by the Notifica-. 
tion of 7th October 1898, we think we are 
warranted in placing a construction upon 
the proviso, which would not have the 
effect of defeating what seems to us to be 
the intention of the Governor-General in 
“Council. 


The Notification of lst March 1883 ap- 
plied tothe Civil and Military Station of 
Bangalore, the whole of the Code of Cri- 
minal Procedure, 1882, with the excep- 
tion (among other things) of so much of 
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the Code as applied to Huropean British 
subjects. 

We think the intention of the Governor- 
General in Council in issuing the Notification 
of 7th October 1898 was to re-prodnece the 
effect of the language used in.the Notifica- 
tion of Ist March 1883 so far as regards this 
exception. The resultis, the general provi- 
sions of the Code of Criminal Procedure with 
the specified exceptions apply and Mr. 
Richards, as District Magistrate, has juris- 
diction to take cognizance of and try the 
offence in accordance with the provisions of 
the Code. 

As the record of the present case is be- 
fore us, in the exercise of our powers of 
revision, we set aside the order of the Dis- 
trict Magistrate, dated 17th January 1911 
and direct him to take cognizance of the 
case. 

Order set aside, 





MADRAS HIGH COURT. 

Cryit Arpeat No. 19 or 1909. 
December 22, 1910. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Abdur Rahim. 
MARADUGULA VENKATA RATNAM 
AND OTHERS—APPELLANTS 
versus 
KOTALA RAMANNA AND OTHERS—- 


RESPONDENTS, 

Sale or mortgage of goods not in evistence—Charge— 
Lien—Appropriation—Goods consigned to vendee— 
Attachment by consignor’s decree-holder in the course of 
transit. ` 

Plaintiffs advanced money to defendant No. 1 
under the agreement that he would cut and seud 
timber to the plaintiffs who would sell and appropri. 
ate the sale proceeds towards the discharge of a debt 
owning by defendant No. 1. In pursuance of tho 
said agreement defendant No. 1 despatched some 
loga to plaintiffs and while these were in the courso 
of transit, defendant No. 2 attached them in 
execution of a decree against defendant No. 1 and 
they were purchased by defendant No. 3: 

Held, that the plaintiffs acquired a right to tho 
‘timber as soon as it was cut, and the timber 
being specifically appropriated for the satisfaction 
of plaintiffs’ dobt, they had a valid charge created 
on if. 

This charge is unlike the sort of lian mentioned in 
the Contract Act which an unpaid vendor, a bailce, 
a factor, a banker, an agont,a pownee or finder of 
goods has on the goods in his possession. 

Vilji Herji v. Bharmal, 21 B. 287, Holroyd v. Mar- 
shall, 10 H. D. Cas, 191; 33 L. J. Ch. 193; 9 Jur (N.s.) 
218; 7 L.T. 172; 11 W.R. 171, Teilby v. Oficial Receiver, 
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18 App. Cas, 623; 58 L. J. Q.B. 75; 60 L. T. 162; 87 W. 
R. 513; Collyer v. Isaacs, 19 Ch. D. 342; 51 L.J. Ch. 
14; 45 L.T. £67; 30 W. R. 70; Palaniappa v. Laksh- 
manan, 16 M. 429 at p. 484, Baldeo Parshad Sahu 
v. A. B. Miller, 810. 667 at p. 675, Virtue v. Jewell, 
4 Camp. 3l; Anderson v. Clark, 2 Bing. 20, Bryans 
V. Nizi, 4M & W.775; 1 H. & H. 480; 8 L. J. Ex. 187, 


referred to. : 

The question whether there has been appropria- 
tion of goods by their owner for the benefit of a 
particular creditor is one of fact and the law does not 
require any particular mode or form of appropriation, 

If there has been a specific appropriation, the con- 
signor, if he is still in possession of the goods, will 
hold then merely as trustee for the consignee. 

A contract to sell or mortgage goods, answering a 
particular description, which are to come into ex- 
istence in the future, passes property in such goods 
when they actually come into existence. 

Appeal against the decree of the District 
Court of Godaveri, dated 26th October 1903, 
in O. S. No. 28 of 1902. 

Mr. T. Prakasam, for the Appellants. 

Mr. T. R. Ramachandra Adyar, for the 
Respondents. 

sgudgment.—The appellants institut- 
ed a suit in the District Court of Godavari 
to establish their right to 650 logs of 
teak wood and for the recovery of the logs 
or their value, Rs. 25,000, from the defend- 
ants. The lower Court has dismissed the 
suit holding that the appellants failed to 
establish - their title to the logs and hence 
this appeal. 

‘Mr. T. Prakasam, the learned counsel fur 
the appellants, has contended, in the first 
place, thdt-apon the facts either admitted or 
proved to the satisfaction of the District 
Judge, he ought to have held that his clients 
had a right to the timber. Those facts 
appear to be that the plaintiffs, who are 
members of a Hindu family and were re- 
presented in these transactions by the Ist 
plaintiff, had been advancing moneys to the 
1st defendant since 1891 on condition that 
he should consign his timber to the plaintiffs 
for sale by them as Commission agents, that 
the sale proceeds should be credited towards 
the advance made by the plaintiffs, that the 
advances should carry interest at 12 per cent. 
per annum in addition to which plaintiffs 
were entitled to a commission of 2 per cent. 
and the surplus, if any, would go to the Ist 
defendant. In 1896 on settling the accounts, 
a balance of nearly Rs. 80,000 was found 
due to the plaintiffs who agreed to give up 
more than Rs. 20,000 out of this sum and 
the balance due from the Ist defendant to the 
plaintiffs was settled at about Rs. 50,000. 


a 


It was then agreed that the Ist defendant 
should execute a power-of-attorney in favour 
of two persons, Lakshmiah and Mutyala, and 
on 13th November 1896, a power.of-nttorney 
(Exhibit XXIX) was executed in their 
favour In accordance with the agreements. 
It is provided by that document that Laksh- 
miah and Mutyalu should carry on the 
lst defendant’s business in timber with the 
money which the plaintiffs were to advance 
for the purpose. They were ty have the 
timber cut and obtain passes for the logs and 
send them to plaintiffs. These twomen were 
also to manage the property belonging to the 
lst defendant excepting some land under his 
cultivation and whatever income‘was derived 
from the property and timber business would 
be paid towards the discharge of the debt 
due by the lst defendant to the plaintiffs. 
The lst defendant bound himself not to 
cancel or withdraw the power within five years 
but if the money which should be due to the 
plaintiffs was not fully paid within that time, 
Lakshmiah and Mutyalu were empowered to 
raise money by mortgaging or selling tne 
movable and immovable properties of the 
Ist defendant. The Ist defendant also bound 
himself not to alienate any of his. properties 
during the continuance of the power-of-attor- 
ney and not to interfere with the manage- 
ment of his business by the attorneys. The 


‘plaintiffs were not parties to the document 


but it was executed, as already mentioned, 
in pursuance of the agreement between them 
and the lst defendant solely to secure the 
discharge of the debt which was due or might 
become due by the lst defendant to them and 
since the date of execation of the power-of- 
attorney, the lst defendant’s business was 
carried on by the two personsin the manner 
contemplated. That is to say, the plaintiffs 
eontinued to advance moneys for timber and 
Lakshmiahand Mutyalu used to sendtimber to 
plaintiffs who would sell them and credit the 
sale proceeds towards the advances made by 
them andin discharge of the other debts 
owing to them by the lst defendant. Oa 
13th November 1901, tho Rs. 50,000, already 
due to the plaintiffs, increased to Rs. 80,009, 
On 17th November, the agent of the Ist 
defendant wrote to the plaintiffs asking for 
Rs. 1,200 and saying that he would send 
1209 teak wood planks and 1200 planks of 
other wood. Then we find the lsi defendant 
despatched 1802 logs including the 650 logs 
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with which we are concerned in this case. 
- The passes bear date 23rd December, 1901 
and the logs were destined for Rajahmundry 
where the plaintiffs carry on their business. 
The timber was cut at Sumkun in Bastar, 
When they arrived at Gunta, the 2nd defend- 
ant attached the logson 13th March 1902 in 
execution of a decree which he had obtained 
in the Bastar Court on 10th February, 1902, 
against the Ist defendant. 
was sold by the Court at Bastar on 31st May 
1902 and bought by the 3rd defendant. 
From the facts found by the learned Dis- 
trict Judge it appears that the 3rd defendant 
previously to the purchase had entered into 
a partnership with the 2nd defendant and 
that the purchase by the 8rd defendant was 
asa matter of fact for the benefit of both 
himself and the 2nd defendant. The case 
of the plaintiffs is that they had right to the 
timber or at least a charge or lien on them 
upon the facts mentioned above and that the 
purchase by the 3rd defendant runs to be 
subject to their right inasmuch as the 2nd 
defendant and the 8rd defendant had notice 
of it at the time of attachment and sale. 
The plaintiffs also contend that on 7th Feb- 
ruary 1902 the Ist defendant had by a docu- 
ment marked Exhibit R in the case sold the 
timber to them. Exhibit R has been found 
by the District Judge to be fabricated. We 
have not, however, heard arguments on that 
point as we thought that it would be more 
convenient to deal first with the question of 
law raised by Mr. T. Prakasam, because if we 
agree with his contention that, upon the 
other facts either found to have been proved 
by the District Judge himself or which we 
might find to be established by the evidence, 
the timber belonged to plaintiffs or they had 
a lien on it, ib would be unnecessary to dis- 
cuss the other question, namely, whether the 
finding of the Judge as regards the alleged 
sale by Bxhibit R is correct. i 

The effect of the transactions between the 
plaintiffs and lst defendant seems to be 
this:—Timber was prepared with the help 
of moneys advanced by plaintiffs to the 1st 
defendant under an agreement that they 
were to be sent to the plaintifis so that the 
plaintiffs would sell and appropriate the sale- 
proceeds towards the discharge of the debt 
owing by the Ist defendant to the plaintiffs 
and the timber having been despatched from 
the forest where it was cut in pursuance of 


The timber’ 


this agreement was in the course of transit 
when it was attached by the 2nd defendant. 
The timbar was intended for the plaintiffs 
and it had been ent and despatched under 
the directions of the two persons appointed 
under the puwer-of-attorney executed by the 
lst defendant, the sole object of which was 
that these two men should carry on the Ist 
defendant’s business in timber in order to 
discharge the large debt owing by the Ist 
defendant to the plaintiffs. Under these 
circumstances, there can be no doubt, in our 
opinion, that the plaintiffs acquired a right 
to the timber as soon as it was cub. 

The learned District Judge is of opinion 
that these facts gave the plaintiffs no right 
to the timber. They had no lien on them 
by the implication of law inasmuch as at 
the time it was attached, it was in the charge 
of the lst defendant’s men and there could 
be no lien so long as goods remained in 
possession of the owner. He has also found 
that there was no contract between the 
plaintiffs and the lst defendant creating a 
lien on the goods in question. We cannot 
agree with him either in his view of the law 
or in the inference he has drawn from the 
facts which must he taken to be well-estab- 
lished. It seems to us that the timber 
having been prepared and put in the course 
of transit in order that it may be sold by 
the plaintiffs in discharge of the debts due to 
them, the timber was specifically appropriated 
for the satisfaction of such debts and there 
was thus a valid charge cre ted on the timber. 
It was contended by Mr. T. R. Rama- 
chandra Iyer, who appeared fur the respond- 
ent, that there could be no specific appro- 
priation so long as the goods remained in 
charge of the Ist defendant’s servants but 
there is no authority for such a contention. 
No doubt, in most of the reported cases the 
goods, which were held to be liable toa charge 
in favour of the consignee, had been placed in 
the hands of the master of a vessel or of a 
Railway Company. But the question whe- 
ther there had beeu appropriation of the 
goods by their owner for the benefit of a 
particular creditor is one of fact and the law 
does not require any particular mode or 
form of appropriation. [f there has been a 
specific appropriation, then the consignor, 
if he his still in possession of the goods, 
will hold it merely as trustee for the con- 
signee. We think this case is exactly 
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covered by the principle of the desision in 
Vilji Herji-v..Bharmal (1), which is based on 
the rulings’ of tlie English Court. 
vances’ had been’ “made” 


against certain 


goods. and those goods Were. déspatohed by" 


their owner to the Commission agent-who had 
made the advance for sale by him” and the 


eonsignor drew hiundis against thé goods 


which the. consignee acctpted and paid for 
on receiving the Railway receipt for the goods. 
On the goods arriving at Bombay, where the 
consignee carried on his business, they . wera 
attached by a. judgment-credicor..of the 
consiguor while the goods were still ab the 
Railway Station. It was held that. the 
Commission agent was entitled to the goods, 
he having made.advance against them and 
the attaching creditor was -in no batter posi- 
tion than the consignor himself. ’ 


Company at the time of the attachment were 
treated as if they were in the possession ‘of 
the. consignor on account of or in trust for 
the consignee. We agree ‘with the principle 
of this raling which, in our opinion, is well- 
established by tho. decisions of 
Courts and is in consonanca with obvious 
considerations, of justice. It has’ long’ been 


settled that- “contract to sell or mortgage 


goods - „answering“ w ‘particalar description, 
which are to, come into existence 
future,. passes property i in such goods when 
they ,aetually - come ‘into’ existéncs. See 
Holroyd. ve: Marshall. (2); Tailby v. Oficial 
Receiver (3): and. -Collyer v. Isaacs (4): In the 
last of these cases occurs the well-known 


dictum of- Sir George Jessel.that a man can” 


contract to.assign praparty which is to. come 


into existence ia the future and when ib has ` 


come-into existence, equity, treating as done 
that which -ouglit to be done, fastens: upon 


that property,:and the contract to assign this : 
This . pros’ 
position has been acted upon in India in: 
e-we need - 


becomes -complote assignment., 


more than:-one case, and of thes 
only mention Palantappa v. „Lakshmana (5); 


Baldeo Parshad Bake v? A. B. Miller Ka), In 
(1) 81 B: 287. : 
(2) 10H. L. Cas, 191; 33 L. J. Ch. 193; 9 Jur, (8) 
218; T L: T. 172 ; tL W.R. IFiS 


(3) 13 A. CG. 523 ; 58-L. J., Q. B. 75; 69 L. T. 162 ; 
37 W. R. 513. 

(G19 Ch D. 342; SLL J. Che 14; 25 L. T. 567; 30 
W. ROTA 

(5)-16 M. 429 at 434. 

(6) 3L ©. 667-at p. 675, 


There'ad- 


_ tection of the factory. 


) The goods 
which were -in the custody .of the Railway 


En glish ; 


in, the 


the Calentta case the assignment, which was 
in question there, was by way of mortigage’ 
of property bo come - into- éxistencd-in ‘the 
fatura.” That- sacha mortgage was’ valid “in 

law was fully recognised, though ib was held 
that no lien was created on the‘ Indigo: ‘pro- 

‘duced in the factory, which was the pro- 
perty in dispute there, to which money 
was advanced, becanse ib was found that 
the money -was ‘not’ advanced ‘for- the pro- - 
Iù the present: case 

the logs were’ ‘prepared’ with the: money 
lent by the plaintiffs under: an` agreement 
that the--logs so'prépared ~should “be sent to 
them in discharge of the ,debt due.to them 
by the lst defendant. Tn our opinion, direct- 
ly the timber’ was!" cub ` under “these cir- ' 
cumstances .the - plaintiffs . acquired | ‘what 
has: been called a - special: property in ib. 

The ‘timber ‘when ent bacime specifically ape 

propriated to” “the dontract,* 'and- ‘ity was~ 
even more clearly appropriated: when it was 
despatched. See Virtue v. Jewell (7); 

Andersow v. Olark: (8); Bryans v.-Niwi-(9).- 


In” those cases, : ho doubt, the goods were’ 


put in possession’ of the ‘mastet” of the 
easel and bills of lading had been sent’ 
to.the ` consignee, ‘bu as we, have just 
pointed, oat a contract to’ ‘assign goods” 
for valuable- consideration i passes“ pro- ` 
perty .in the goods in. equity if the goods : 
had been specially ‘appropriated - and the’ 
law ~- does not require - -that the : appro- 
priation should be in any particular form. 
Not does it make any difference in what: 
form the contract i is expressed.- It might be 
that if tho, „assignment has -been by’ délivery 
of-a bill of lading, that would amonnt, to 
assignment in law so as to enable’ tha 
consignee of the ‘goods to miintain © ati” 
actionin favour against | the master of’ the 
‘vessel. But we are not’ concerned with’ any’ 
such questions here. In ‘this case there was’ 
an agreement that the Ist defendant ' ‘should 
carry on the business through his” agents 
Lrakshmiah and Mutyala solely” for” the dis- 
charge of the debt due to the plaintiffs and 
that the plaintiffs would be entitled to ‘sell 
all "timber out witli the’ help 6f the. money 
adyanccd by them in satisfaction of the debt 
due to them. We think the effect’ of this 


contract was oy to create a charge’ on 
(7) 4 Campbell 31. g 
(8) 2 Bing 20. - 
E” 4M. ad W. 77551 H. and H. 480; 81 L. J. ‘Ex, 
13 
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the timber and that, therefore, at the time the 
timber “Was attached, the plaintiffs had a 
special property init. This isnot a cass of 
the sort of lien mentioned in the Cuntract 
Acb which an unpaid vendor, a- biilee, a 
factor, a banker, an agent, a pawnee or a finder: 
of goods has on the goods in his ‘possession. 
The contention of. Mr. T. R., Ramachandra 
Aiyar, therefore, that the plaintiffs acquired 
no right to the timber becauseit was in the 
possession of the Ist defendant at. the~ time 
of the attachment, can have na weight. Mr. T. 
R. Ramachandra Iyer also argued that 5 years 
mentioned in the power-of-attorney executed 
in favour of, Lakshmiah and Mutyala had ex- 
pired on the date of theattachment bat that 
can make no difference inasmuch as the 
timber was cut while tE e 5 years had nob yet 
expired. 

‘The next. question. for: consideration i is whe- 


ther the 2nd and 3rd defendants, when pur-' 
chasing ‘the timber at the Court auction, had, 


knowledge of the right. which the plaintiffs 


had to, the. timber. ‘The position of the 3rd de-- 


fendant. mast. be. treated-as being in this res- 
pect the same as that of 2nd defendant. The! 
Bad defendant. had obtained leave of the Court. 
to- bay. ‘the timber and he then entered into 
partnership with the 3rd defendant to carry 
on the business in the timber; and in pur- 
guance of that agreement, the 3rd, defendant 
“made the purchase. No money..was acttally 
paid but satisfaction of the decree entered by 
the 2nd defendant. If, therefore, knowledge 
of the plaintiffs’ right is brought home to the 
2nd defendant, the jrd defendant cannot’ con- 
tend that he stands on any better ground. On 
the point now ander consideration, the learn- 
ed District Judge seems to be of opinion that, 


though the 2ud'and 3rd defendants had know: 


ledge of the facts that the plaintiffs had ‘been 
advancing moneys to the lst defendant, yet 


they had no knowledge of any lien in favour ` 


of the plaintiffs. His finding on this point 
cannot ba of much value, as he had found 


that. there was no lien and further he does ` 
not discass the evidence bearing on this point, ` 
in so‘ 
many words in‘a letter written by him on 13th - 
May 1902, that is, after the date of his attach- ' 
ment, in answer to an enquiry made -of him | 


The 2nd defendant himself admits,’ 


by the Ist plaintiff’ ifthe 2ad defendant knew 
anything about his logs, that a week ago all 
his, thatis the Ist plaintiff’s logs, has been tied 
up and sent for Kunta. This is a very . clear 


‘judgment of the District Judge. 


piece of evidence that the 2nd dafend int | knew 
that the logs belonged to the plaintiffs and 
the statements of the nd defendant in his 
examination-in-chief and  cross-examination 
make it ‘perfectly clear that the logs referred 
to in Exhibit DD are the very logs with 
which we are concerned in fhis cise. In fact, 
Mr. T. R. RumchandraTyer did not contend 
otherwise. What Me. I. R. Ramachandra, 
Iyer contends in this connection is that the 2nd 
defendant ‘stated in his letter to the Ist 
plaintiff that ‘the timber i in question belonged 


“to the Ist plaintiff under a misconception that 


these logs had been sold to the Ist plaintiff by 


‘the Ist defendant on Gih April 1902. But it 


is not the case of either party that there was 
a sgle on, that date and the explanation is 
obviousty untenable. It is also argued 
that, it is not likely that the 2ud defendant . 
would have meaut to convey ta the plaintiff 
on 13th, May.1902 that the timber belonged 
to him considering that he (2nd defendant) 


himself had on 13th March 1902 attached the. . 


very timber i in Bastar. But the. language im- 


2nd defendant’ s letter is per fectly clear and 


we think that considering that the Ist ‘plaintiff, 

when making the enquiry, was at Rajah- 

mundry a Jong way off from Bastar and that 

the 2nd defendant knew the nature of the deal- 

ings between the plaintiffs and the 1st defend- 

ant, iis quite possible that the 2nd defendant ` 
thought that he would put the plaintiff off the 

seantand inthe meantime manage ft sell 

the limber and vealise the.mauey due to him 

under his decree. We think that on this 

evidence and also the other evidence in the 

cise, to which it,is not necessary to refer in 

detail, ‘the knowledge of the 2nd defendant of 

the plaintiffs’ right to the timber is amply 

made out. And it is not contended, as if 

eould hardly be, that if such knowledge is 

proved, the 8rd defendant's purchasa would 

give him any superior vight,. In this view of 

the facis of the cise and the legal effect of the , 
transaction, batw eon the parties, it is not ne- 
cessary for us to deal with the question 
whether the finding of, the District Ju dge as 
to Wxhibis R is cor rect. In the result, 

we must allow the appeal and reverse ibe 
The plain- 
tiffs will have a decree declaring’ the right 
tothe 650 logs of timber in question. The 
plaintiffs shall have the costs of the suit in 
this Court and in the lower Court. 

Appeal allowed, 
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MADRAS HIGH COURT. 
ORIGINAL Civiu SIDE Appzat No. 38 or 1909. 
December 21, 1910. 

Present:—-Sir Arnold White, Kr., Chief 

Justice, and Mr. Justice Sankaran Nair. 

C. VENKATASUBBIAH CHETTY— 

APPELLANT 
versus 
C.V. VENUGOPAUL MUDELIAR AND 


ANOTHER— RESPONDENTS. 

Tigh Court—Ordinary Original Jurisdiction—Order 
inclaim proceedings—Civil Procedure Code (Act XIV 
of 1882), s.278-—Appeal against order—Prima facie evi- 
dence in favour of a party—Refusal of appellate Court 
to go into the merits. 

In an appeal from an order of a Judge on the 
Original side of the High Court adjudging a claim 
bronght under section 278, Civil Procedure Code, 
1882, infavour of the claimant, the Appellate Bench 
refused to enter into the merits of the case on the 
ground that there was prima facie evidence in favour 
of the claimant, which was all that was necessary 
for an order in summary proceedings, The 
merits of the case could be agitated by the aggrieved 
party ba a suit under Order XXI, Rule 63 of Act V 
of 190$. ~ 


Appeal against the order of the Hon’ble 
Mr. Justice Bakewell, dated 27th August 
1909, on the notice of motion taken out in 
C. S.No. 18 of 1905 by ©. V. Venugopal 
Mnudali and the memorandum of objections 
preferred by the respondents. 

Mr. K. Ramachandran, 
lant. 

Messrs, V, V. Streenivasa Iyengar and T. 
Rajagopalchariar, for the Respondents. 


Judgment.—tThe Judge finds that the 
money wasin fact advanced for the pur- 
chase of the houses in question. The ap- 
pellant raises several points of law and con- 
tends that the order of the Judge was wrong 
in law. 

The order was made in the course of 
summary proceedings, under section 278 of 
the Code of Civil Procedure. The evidence 
shows a prima facie case in favour of the 
claimant and in an appeal from the order 
made in summary proceedings, we are not 
prepared to say the Judge was wrong. 

The appellant has his remedy by way of 
suit under Order XXI, Rule 68 of Civil Pro- 
cedure Code of 1908. 


We think the question raised can be dealt 
with more satisfactorily in a suit brought for 
the purpose. 


We dismiss the appeal without prejudice to 
the questions of law raised. 
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The costs will be reserved and dealt with 
at the trial of the suit, The’ parties will be at 
liberty to apply for costs should no such suit 
be instituted. i 
Appeal dismissed. 


MADRAS HIGH COURT. 
Crvit Revision Petition No. 197 or 1910. 
January 20, 1911. 

Present:— Mr. Justice Munro. 
MANJI AND OTHERS— PETITIONERS 
versus 
PARAMAYYA HEBBARA alias 


YEDIYALA— RESPONDENT., 

Oaths Act (X of 1873), s. 10— Agreement to 
take oath—Fomn of oath and place to be specified. 

Under section 10 of the Oaths Act, the agreement 
to take an oath must specify the form of oath 
and place where the oath has to be administer- 
ed. 

Ayakanna Nadar v. Muthiah Nadar, 17 M. L. J. 99, 
distinguished. 

An agreement by one party in general terms to 
take oath in any form or in any place that his adver- 
sary may like, does not satisfy the requirements of 
section 10. 


Petition, under section 115 cf Act V of 
1908, praying the High Court to revise 
the decree of the Temporary Sub-Judge’s 
Court of South Canara, in Appeal No. 18 of 
1908, presented against the decree of the Dis- 
trict Munsif of Kundapur, in O. S. No. 60 of 
1907. 

Mr. K. Pamanath Shenaj, for the Peti- 
tioner. ` 

Mr. B. Sitaram Row, for the Respondent. 

Judgment.—I doubt if any question 
of jurisdiction arises in this case but assum- 
ing such a question arises, I think the Sub- 
Judge isrighé on the question regarding 
the oath. Though the plaintiff agreed gener- 
ally to abide.by the oath of the defendants 
and the defendants agreed to take an oath 
in any form or in any place, still the form and 
place were never actually agreed upon. It is 
clear from section 10 of the Oaths Act that 
the agreement as to the oath must be 
such that the Court is in a position to ad- 
minister it forthwith. If, however, the form 
and place have not been settled, the Court 
cannot administer it. Ayakanna Nadar v. 
Muthiah Nadar (1) is distinguished on the 
ground that there the formof the oath had 
been agreed upon. 


(1) 17 M. L. J. 99, 
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The petition is dismissed with costs. 
Pelition dismissed. 


CALCUTTA HIGH COURT. 
CriminaL REvISION No. 1395 or 1910. 
January 5, 1911. 

Present:—Mr. Justicé Holmwood and 
Mr. Justice Sharf-ud-Din. 

JATRA MOHAN BYSACK AND GTHERS— 
PETITIONERS 

CETSHUS ; 

AKHIL CHANDRA BYSACK— OPPOSITE 

PARTY. 

Appeal, criminal—Duty of Court of Appeal—Convic- 
tion against each accused to be considered. 

The first duty of a Court of criminal appeal is 
to find whether the conviction had by the lower 
Court against each of the accused persons is sus- 
tainable. A general agreement withthe lower Court 
cannot be sufficient to uphold the conviction of 
each particular individual, each of whom is entitled 
to'a finding on the facts that ho did or did not 
take part in the alleged offence, and where there is 
no such finding, there must be a re-hearing of the 
appeal. 

Rule against the order of the Assistant 
Magistrate of Chitiagong, dated August 25h, 
1910, convicting the petitioner urder section 
342, Indian Penal Code, and sentencing each to 
pay a fine of Rs. 15, which order was on appeal 
modified by the District Magistrate of Chitta- 
gong by reducing the fine to Rs. 7-8 each. 

Facts.—The judgment of the appellate 
Court, which, it is contended in this Court, 
is not according to law, is as follows :— 

I see no sufficient reason to interfere with 
the conviction. It is admitted that complain- 
ant was called to accused’s house in connec- 
tion with some complaint against his sister. 
The accused say her chastity was in question, 
the complainant says she had been beaten 
by the accused. Both may be quite true: 
and if the first be not, the second almost 
certainly is. Itis further admitted that the 
complainant arid the principal two accused 
had a quarrel about this, and the only story 
of this quarrel of which there is any evi- 
dence is that given by the complainant. The 
fines, however, seem rather excessive : they are 
reduced to Rs. 7-8 each. Difference, if paid, to 
be refunded. 

Mr. Sen Gupta and Babu Prebodh Kumar 
Das, for the Petitioner. 
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Judgment.—No one appears to show 
cause against this Rule. 

From the explanation of the appellate 
Court aud on the face of its judgment, it is 
clear that there has been no proper hearing 
of the appeal. The Magistrate says:— The 
full statement of facts and the finding were 
not given in the appellate Court’s judgment 
as they were set out in full in the lower 
Court’s judgment with which I do not see 
any reason to disagree except as regards the 
amount of punishment.” But we would point 
out to the learned Magistrate that the first. 
duty of a Court of appeal is to find whether 
the conviction had by the lower Court 
against each of the accused persons is sus- 
tainable. A general agreement with the 
lower Court cannot be sufficient to uphold 
the conviction of each particular indi- 
vidual; each of them is entitled to a finding on 
the facts that he did or did not take part 
in the alleged offence, and where there is no 
such finding, there must be a re-hearing of 
the appeal. 

The case will be remanded to the District 
Magistrate in order that the appeal may be 
re-heard according to law. 

Clase remanded, 


MADRAS HIGR COURT. 

First Crvin Apesar No. 197 or 1907, 
January 17, 1911. 
Present:—Sir Ralph Benson, Jucge, and 
Mr. Justice Munro. 
CHITHAMBARAM CHETTY— 
APPELLANT 
versus 
SOMASUNDRAM CHETTY AND OTHERS 
RESPONDENTS. 

Landlord and tenant—Madras Rent Recovery Act 
(FIII of 1€65), ss. 38, 38— Right of landlord to yroceed 
against lessee of melvaram right under ss. 38 and 39. 

A landlord can proceed, under sections 38 and 89 of 
Madras Rent Recovery Act, 1865, against a middle- 
man who has taken a lease of the melraram, 

Muthusawmi Pillai v. Arunachellam Chettyar, 29 M, 
79; 15 M. L. J. 361, referred to. 

Appeal against the decree of the Subordi- 
nate Judge of Madura East in O. S. No. 28 of 
1906. 

Messrs. T. R. Ramachandra Atyar, T. R. 
Krishnaswami Aiyar and G. S. Ramachandra 
Aryar, for the Appellant. 

Messrs. T. Rangachariar and K. Puaithas 
saraihy Atyangar, for 2nd Respondent, 


~ the decision'in 
"- chellam Chettiar QQ) 
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-~ Mr.C. 8. Vencatachariar, for lst aa AD 
ent. 

Judgment. —The Best contention is 
that the defendant could not proceed against 
the appellant under sections 38 and 39 of the 
Rent Recovery Act as the appellant is not 


.acultivating tenant bet a middleman who 


has taken ‘a lease of the melvaram. The con- 
tention is concluded against the appellant by 
Muthusame Pilli- ve ‘Aruna 


~ The néxt cġntention is that there. was. no 
proper notice. All that section 39 of-the-Act 
requires was. done and: the contention: Must 
fail. : : Ag 
The appeal j is dismissed with ae er 


R dismissed: - 
0) 29 M. 79, 154. T Jo "361. oe 


CALCUTTA Tien OUR, 
Bk Revisioy No. 1191- on 1910. - 
: December 9, 1910. | + -;. 
- Present:—Mr. Justico Holmwood,and: 
: Mr.-Jnstice Sharf-ud-Din. >. 
_ ABDOOL RACKMAN MLA— 
PETITIONER va 8 
ver. SUS 


an SATAR ALI Opposite Party. 


Oriminal, Procedure Code (Ast V of 1893), ss. 183, 
145, 147— Proceedings entirely different—Order under 
s. 147, on proceadtiig tinder s. 138, without juris- 
diction. 

An order under section 147 of the Criminal Pro- 
cedure Gode is made without jurisdiction if it is pas: - 
ed ona proceeding under section 133, Criminal Pro- 
cedure Code, without any action in accordance with 
section 145 f A 

The procedure under section 147 should be as 
under section 145 which includes the filing of written 
statemen‘s, taking of evidence and, if necessary, 
local investigation. Proceédings under soction 133 
are under an entirely.. diferent Ohripter, of tho 
Code. ey a os 

Rule against the order of ‘the Sub- Divi- 
sional Magistrate of Hanlakandi, dated, June 

, 1910, under section 147, Criminal Pro- 
pre Code, directing that the disputed por- 
tion of land be kept open in order ‘to avoid 
the dispute likely to cause a breach of the 
peace... 

Babu Jyotish Ohandra Sar kar, for the Peti- 
tioner. | 

Judgment,—This was a Rule ‘calling 
upon the Deputy Commissioner of Cachar 
and on the opposite party to show canse 
why thé order under ‘section 147 should ‘net 


fi Sty 


` 
. 
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be set aside as being without jurisdiction 
inasmuch as it was passed on proéesdings 
under section 133, Criminal Procedure 
Code, without any action in accordance with 
section 145. - 

The- only Sa furnished by the 
Magistrate who heard the cise is tbat 
he did nob take evidence becaus2 in his 
opinion under 
cedure Code, the taking of evidencs 13 unne- 
cessary. 

We must say that we- are. jsarprised that 
the Deputy. Commissioner has:. - forwarded 
this explanation ‘without any comment. We 
must notice, firstly, that it has nothing what- 
ever to do with.the ‘ground on which the 
rule was issued and, secondly, thabit ‘displays 
an entire ignorance of the law andthe. ral- 
ings of this Court, We must say ‘we should 
have expected the ‘Deputy ; ‘Commissioner 


‘to see that his subordinates did not send 
such an explanation: to this: Court with- 
ont himself commenting upon “if and 


expressing ‘td. ‘Us. ‘his views on ug matter in 
question. | s.e Betty 
It is obvious. that wan  prooèedings are 
taken under section 183, no order can, ‘be 
passed under sedifon 147. Section 147 clearly 
says’ that the. proczdure, under that. seotion 


` shall be as under section 145, which includes 


the filing of written statements, taking ‘of 


evidence arid, ifnedésiary,: local” investigation. 


-Proceedings ader “gadbion 133: ‘are’ “undér , ‘an 


-entirely ‘different Chapter of the’ Codé; they 


aré‘made for an entir aly different purpose and 
they haye nothing whatevér to’ ‘do with pto» 
ceedings under- Chapter’ XİL 

The.order, “therefore, isi ‘wholly > without 
jurisdiction, The Rule mist‘ bo mafe absoluto 


and the order- set anda. ve 


gt BAR abs ek . 
+ Rute’ made absolute, . 


Pt oto onak? 
MADRAS ‘HIGH COURT. ae 
Criminat Revision Casi No:433 01910. 
ORISINAL Reviston Perros No. 397 or 1910, 
January 1771911. ; 
Present:—Mr. Justice ‘Abdur Rahim and’ 
-. Mr. Justice Ayling: : : 
In re MUTHUKUMARA REDDY— 5 


PETITIONER. 
Penal Code (Act XLV" of 1860), s.193—2Zrial- for 
perjury—HFalse deposition of accused tendered in: evi. 
dence—Examination of another witness while ~ 


ri91i 


sestion 147, Criminal Pro- 


w 


~t 
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deposition atas being ‘read out to accused—Admissi-* 
. bility of deposition—Criminal Prosedure’. Code on 
“F of “18984,” Ss 360— Evidence Act Q of 1872) 
8.91. TENE 

In the trial of an kebaka for having’ made a falso 
statement in the course of a judicial proceeding. 
his deposition in the said proceeding was put 
in evidence. Objection was taken to its admis- 
sibility on the ground that whilo the deposition was 
being read to the accused, another witnoss was being 
examined : g 

Helg, . Grounding: the objectién, that tho deposi- 
tion was admissible ‚as the provisions of section 360, 
Criminal Procedure. Code, were complicd with both 
literally and in spirit. 


Petition, ` 
Criminal Procedure’ Code, praying the High 
Court to revise the judgment of the Sessions 
Judge’ of North ‘Arcot, in Criminal Appeal 
No. 19-of 1910; preferred ‘against the sentence 
paased on the accused by the Head Assistant 
Magistrate of Ranipet in ë. 0. No. 130 . of 
1909 on ‘bis file.. ° 
. The Hon’ble' Mr. D. A. Gorindarêohawa 1 Tyer, 
for the Petitioner. 7, 

-The Public. Prosecutor, Contra. . 

Order.—The ~ only - objection: to” the 
eonviction that needs to be considered is that 
founded on section 360, Criminal Procedure 
Code, and section .91 of the- Indian Evidence 
Apt. 2.4 5 Me we ote 


“The petitioner’ has béén’ a vided ‘of ‘giving 
false evidence-in a certain criminal trial; and 
the statement which is alleged tô be false lras 
been provèd' 'by“`þputtiùg < in ‘evidence ‘th 


deposition in which the false statement was 


madé by the petitioner. It'is contended that 
this 'depositión is inadmissible’ inasmuch ` as, 


when it was -read over to the petitioner, 


another witnesá'was being examined'in the 
case in which the petitioner had given 
evidence: It is. irot ‘alleged ‘that ‘the peti- 
tioner’s' deposition’ wis not correctly recorded, 
and the gist of ‘the’ objection is that’ the 
accused i in the’ casé im which the petitioner 
gave evidence or his' pleader could’ not ‘have 
been listening to the petitioner's ` eviderice 
when it was réad dab to him. ~~ Section 340 
of Criminal Procedure Code requires that the 
deposition; after it has” been ‘récorded; 
should be read “out in „thè ‘presénce of the 
accused oF his pleader. This was admittedly 
done in the present case and itis not shown 


that the accused or his pleader “made ‘any’ 


representation to the Magistrate that they 
wanted to hear the’ petitioner's évidence read 
out and they could nót do so as another wil- 
ness was being examined. It was quite open 


under séctions 435, ‘and 439 of” 


to them, ‘af they wanted to hear the petitioner’s 
evidence which was being read out to the 
petitioner in their presence, to ask the Magis- 
trate ‘to stop the examination of the nex’ 


“wibness when the deposition was baing read 


ouk. “They, made mo such application and 
we. must hold’ that the provisions of sec- 
tion 360 of Criminal Procedure Gode were 
complied with both literally and in spirit. 
That being so, the deposition of the petitioner 
was rightly admitted under section 91 of the 
Evidence Act. . 
The ‘petition i is dismissed. - 
Pettiton dismissed, 


4 ALLAHABAD HIGH COURT, 
Ciytt MISCELLANEOUS No. 34d OF 1910, 
` December v3, 1910. * 


i Present: —Sir George Knox, Kt., Indze, and | 


Mr. Justice Karamat Husain. 
- MOHAMMAD HUSSAIN AND oraurs— 
APPELLANTS, 
versus 
“MOHAMMAD SHOQAT HUSSAIN— 
RESPONDENT. ; 
Bengal Regulation (XI of 1825), ss. 2, 4 c's. (1) 
-and (2)—Sudden change of river course—Land cut «ff 
from one villageand added to another—Land rezognisi 
able— Suit , „regarding land What section of the 
Regulation applitable. 
` By t sadden thange in-the course of a river, a a 
„pièce of land was. cut off from one village ahd added 
to another, andsibwas clearly recognisable on the spot: 
Held, thab a suis regarding the land was not 
governed by section 2 but by section 4, and again not 
by'clanse (T) but by tthuse(2)of the latter section of 
Regulation Xlof 1825: 


Reference made by the Goverzment of the 
United Provinces, dated 4th July, 1910, under 
section 17 of the Kumaun Rules. 

Mr. Hamilton, for the Appellant. 

Mr.. Muhammad Ishaq, for the Respondent. 

Judgment. nment, 
under Rule 17 of the Kamaun rules, have 
referred to this Court thefollowing points for 
opinion:—(1) Was the suit out of which this 
reference has arisen governed by section 2 or 
by section A of Regulation XI of 1825? (2) 1f 
section 4 governs the suit, wasthe secord 
appellate Court correct in applying clause (1) 
of that section in preference to clause (2), 
haying regard to the finding of first appellate’ 
Court as to the suddetiness of the changes in‘ 
the river’s course and to the principles laid 
down by their Lordships of the Privy 
Council to be observed in such cases? 
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The dispute between the parties has 
reference to a portion of land which lies 
adjacent to the river Kosi, which is subject to 
fluvial action and which is, therefore, a river 
to which therules contained in Regulation XI 
of 1825 would apply. We have satisfied 
ourselves by a reference to the authorities 
that Regulation XI of 1825 has been extended 
to the parganna of Kashipur. The finding of 
the Deputy Commissioner of Naini Tal, who 
wasthe first appellate Court, is to the effect 
thatthe land in dispute is land which had 
been washed away by a sudden change in the 
course of the river, a change sufficiently 
sudden to entitle the appellants before him, 
viz., Muhammad Husain and others, to return 
the land, which, he holds, has by this sudden 
change been cut off frem the village of Darhial 
and is now situate adjacent to village Dhunde- 
wala in the district of Naini Tal. He also 
holds that the land in dispute is clearly 
recognisable. These are distinct findings of 
fact and the learned Deputy Commissioner 
has based them upon evidence on the record. 
Jt is contended before us on the part of the 
Zamindars of Dhundewala that the question 
which was before the Courts was not a pure 
question of fact but a question of mixed law 
and fact. Had this been the case, there is 
no doubt that it would have been open to the 
Commissioner to consider the findings arrived 
at by the Deputy Commissioner of Naini Tal. 

After having carefully considered what has 
been said to us upon this point, we hold to 
the view thatthe question before the Court 
was a pure question of fact and nota ques- 
tion of mixed law and fact. 

This being so, the Commissioner was bound 
jo accept the findings of the first appellate 
Court and should not have interfered with 
them. Upon the findings of fact, this case is 
one which falls within thesecond paragraph 
of section 4 of Regulation XI of 1825 and the 
view taken by the learned Deputy Commis- 
sioner was the right view, namely, that the 
case before us is governed by clause (2) of sec- 
tion 4 and not by clause (1). This is the effect 
of what was held by their Lordships of the 
Privy Council in Felez Lopez v. Muddan 
Mohan Thakur (1). 

Onr opinion then is:—On the first point, that 
the suit is governed by section 4 and on the 
second point, that clause (2) ofsection + applies 


tothe case and not clause (1). The order, 
(1) 13 M. I. A. 467; 14 W. R. 14; ō B. L., R. 621. 
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therefore, which we consider should be made 
is that the suit should be dismissed with costs 
in all Courts. Let this be returned to Govern- 
ment as our opinion upon the points referred. 


ALLAHABAD HIGH COURT. 
Civic Revision No. 76 or 1910. 
January 17,1911. 

Present; —Mr. Justice Griffin. 

Lala JAGMOHAN LAL AND anotHer— 
PLAINTIF¥S—-A PPELLANTS 


VETSUS 
LAKHA AND ANOTHER— DEFENDANTS—- 
RESPONDENTS. 


Provincial Small Cawse Courts Act (IX of 1887), s. 
32 (2)—Small Cause suit instituted in Court not 
having Small Cause Court powers—Suit registered and 
tried as a regular suit—Trial as a regular suit by 
Court having Small Cause Court powers —Appeal. 

A Small Cause suit was instituted in the Court of 
an officiating Muusif who had no Small Cause Court 
powers. The suit was registered asa regular suit. 
But, that Munsif being transferred, it came on for 
hearing and was tried as a regular suit by the 
permanent Munsif, who, however, had the powers of 
a Small Canse Court: 

Held, that the suit having been originally instituted 
in the Court of a Munsif, who had no Small Cause 
Court powers, it could not have been tried as a Small 
Cause suit by the permanent Munsif, unless it had 
been transferred tothe Small Cause Court side by a 
formal order, and that as it was tried asa regular 
suit, an appeal against the decree lay to the District 
Judge. 

Revision against the order of the District 
Judge of Moradabad, dated the 17th March 
1910. 

The Hon’ble Mr. Sunder Lal, for the Ap- 
pellants. f 

Judgment.—The plaintiffs sued to 
recover damages on account of the value of 
timber appropriated by the defendants who 
were the tenants of the plaintiffs. The suit 
was instituted in the Court of the Munsif 
of Sambhal the presiding officer of which, at 
the time when the suit was instituted, was 
an officiating Munsif who had no Small 
Cause Court powers. The suit was register- 
edasa regular suit. It came for hearing 
before the permanent Munsif, Pandit Bishen 
Lal Sharma who had the powers of a 
Small Cause Court. The suit was, however, 
tried as a regular suit and resulted in a 
decree in plaintiifs’ favour for the sum of 
Rs. 2. The defendants appealed to the 
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learned District Judge, who held that the 
tree, the timber of which had been re- 
moved by the defendants, stood in a grove, 
which was part of the occupancy holding 
of the defendants, and was the property of 
the defendants. On this finding, he dis- 
missed the plaintiffs’ suit. The plain- 
tiffs come here in revision, the ground taken 
being that the suit being in the nature of 
a suit triable by a Court of Small Causes 
and having been actually tried by an officer 
who had powers of a Small Cause Court, no 
appeal lay to the lower appellate Court. 
As pointed out above, the suit was originally 
instituted in the Court of the officiating 
Maunsif who had not Small Cause Court 
powers. [think that, having regard to the 
provisions of section 32 (2) of the Provincial 
Small Cause Courts Act, the suit could not 
have been tried by the officer who had powers 
of the Small Cause Court Judge, unless it bad 
been transferred totheSmall Cause Court side 
by a formalorder. As the suit was instituted 
before Pandit Bishen Lal Sharma took over 
charge, the case is not governed by the 
provisions of the Small Cause Court Act. 
1 dismiss this application. There is no 
appearance on behalf of the defendants. 
Application dismissed. 





ALLAHABAD HIGH COURT, 
Seconp Civin Appean No. 808 or 1910. 
January 7, 1911. 

Present:—Sir John Stanley, Kr., Chief 

Justice, and Mr. Justice Banerji. | 
DURGA PRASAD AND ANOTHER— 
DEFENDANTS—ÅPPELLANTS 
versus 
Lala JAI NARAIN AND oTHERS—PLAINTIFES 

— RESPONDENTS. ; 

Civil Procedure Oode (Act V of 1908), 8. 100, O. XLI, 
r. 27—Additional evidence in appeal, right to produce 
—Refusal by appellate Court to admit additional 
2vuidence—Discretion—Sudstantial error or defect in 
procedure—No second appeal. 

A refusal by an appellate Court, in the exercise of 
discretion, to admit additional evidence given under 
Order XLI, Rule 27, of the Code of Civil Procedure, 
1908, is nota substantial error or defect which affords 
a ground of second appeal under section 100 of the 
Code. 

A party toan appeal is not entitledto produce 
additional evidence as of right, but the Court may, 
in ita discretion, admit additional evidence. 


Ram Peare Lal v. Kallu, 28 A. 121; A. W. N. (1901) 
11, referred to, 
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Second appeal from thé decision of the 
District Judge of Mainpuri, dated 7th July 
1910. 

Mr. B.E. O’Conor, for the Appellants. 

Mr. M. L. Agarwala, for the Respondents. 

Judgment.—The sole ground of 
appeal in this case is that the lower appellate 
Court erred in deciding the appeal without 
taking additional evidence and that this 
irregularity prejudiced the appellants’ case. 
The suit was for the price of stock in trade 
alleged to have been sold by the plaintiffs 
to the defendants. Some of the defendants 
did not dispute the claim but the appellants, 
Durga Prasad and Sital Prasad, filed written 
statements in which they alleged that no 
cloth was received in the defendants’ shop 
nor had the plaintiffs any shop for the sale of 
cloth at any time. The Court of first instance 
decreed the plaintiffs’ claim, and an appeal 
was thereupon preferred by the defendants- 
appellants. Daring the pendency of the 
appeal, an application was made to the 
lower appellate Court to have certain docu- 
ments including Railway receipts and certain 
account books sent for. This application 
was ordered to be put up wth the record, 
no order having been made at the time upon 
the application. The learned District Judge, 
however, considered the application as is 
clear from the language of the judgment. 
In his judgment he says: “Appellants take 
upa peculiar position. First, they say that 
they could put up a better defence than 
was actually made if they were now 
allowed to import fresh evidence into 
the case. Secondly, they take exception 
to the character of the account books produc- 
ed, apparently on account of their size.” 
He did not allow the defendants to produce 
any further evidence, clearly believing that 
the defence was not a genuine and bona 


file defence. He dismissed the appeal 
and confirmed the decree of the Court 
below. 


This second appeal has been preferred, 
the sole ground of appeal being the alleged 
irregularity which we have already stated. 
The order under which an appellate Court is 
empowered to allow a party to produce 
additional evidence is to be found in Order 
XLI, Rule 27. That order expressly forbids 
the Court to allow additional evidence to be 
produced except in a case in which the 
Court below has refused to admit evidence 


` 
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which onght to have Been admitted or the 
appellate Court itself requires any docament 
to be produced or any witness to be examin- 
ed, to enable it to pronounce judgment or 
for any other substantial cause. The learned 
District Judge in ‘this case did not ‘con- 
sider that any grounds had been shown 
sufficient to justify lim if allowing 
the furthèr'“ evidence, referred to in the 
application of the defendants, to be adduced. 
He exércised his discretion in the matter and 
as it appears to us impliedly, if not expressly, 
refused the application. This being so; the 
question arises whether or not the action of 
the Court ‘below is'such is would justify - us 
in allowing'a second appeal. © We think: not. 
‘A similar ‘question , was considered ° in na 
‘case of Rant Piare Tal v. Kaliu (1).° 

“that case, one} fof us was a “party to the iie. 
“mènt. It was there held that a refusal in 
the exercise of discretion to admit additional 
évidence given to the Court by- section 568 of 
the Code of ‘Civil’ Procedure, 1882, which 
corresponds ‘with Order XLI, Rule 27, was not 
“an error or defedb coming within section 
1584 of that Code.» In the judgment in that 
case, one of us remarked’ as follows: 
“Under section 568 of the Code, a party to an 
appeal is not entitled tò- produce additional 
evidence in, appeal as of rignt, bat the 
Court “may: i in its discretion ‘admit additional 
evidence. Where the Court has exercised its 
digcretion "and: in ‘the ‘exercise of ‘its: dis- 
‘eretion has ' refused to admit additional 
évidende; it cannot be said: that a substantial 
error or ' defect in ‘procedure has taken place 
which affords a ground of second appeal 
under section 584.” This decision, which 
we are bound’ to follow, is conclusive 
against this. appeal. The lower appellate 
Court did, we think, exercise its discretion 
and having. exercised its discretion, no second 
appeal will lie. 
miss the appeal with costs. 


Appeal dismissed. 


(1) 23 A. 121; A. W. N. (1901) 11. 
|- 
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ALLAHABAD HIGH COURT. 
First Civit APPRAT PROx O2DER No. 47 
~ or 1910. . 
: January 3, 1911. .- 

Present: ~Sir George Knox, Kr., Judge, and 
Mr. Justice Karamat Husain. 
LACHAN RAM AND ANCGTHER-—-OPPOSITi 

Party—APPELLANTS 
versus ans 
DEBI PRASHAD AND sxorHer—APPLIGANTS 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XLVII, r. 1 
—~Review—Discovery of new evidence—Strict proof of 
allegation thatit was not within applicants knowledge. 

A decree once passed must not be lightly opened. 
There must be strong evidence showing that’ the 
plaintiff, when he brought the suit, had been diligent, 
had procured all the evidence that was forthcoming 
and had “aken care to put’ it before the Court. ` _ 

Therefore, an application for review on the sole 
allegation that new ovidence has been discovered, 
which was nob within the applicant’s knowledge, 
cannot ‘be granted without | strict proof of such 
allegation. 


First appeal from an order of the Subordi- 
nete Judge of Farrukhabad dated the 25th 
April, 1910. 

Mr.. Surendro Nath Sen, for the Aonais. 

Mr. J. N. Choudhri (with him- Mr pemi 
Lal}, for the Respondents, -- - 


d judgement. —Dèvi Prasad and Bal- 
gobind were plaintiffs in a suit for possession 
of certain property. Their suit was dismissed, 
ihe Court of first instance having found that 
an oral Will. had«been ‘proved “which. was 
fatal to their case... After the suit had been 
dismissed, the plaintiffs petitioned the Court 
for a review of judgment.» The Court grant- 
ed the application and then came -to the 
conclusion that the. application should be 
allowed and allowed it. From this order 
allowing the application, an appeal has been 
filed to us. Now no Court can grant an 
application for review upon the allegation, 
and that is the only. allegation in -this case; 
that new'evidence has been discovered which’ 
was not within his knowledge without strict 
proof of such allegation. The -only- proof 
that has been shown to us and the only proof 
that exists in this case of this allegation isa 
statement made by Balgobind, one ‘of the 
plaintiffs, and an afidavit of the vaguest 
possible kind from Devi'Prasad, although the 
former mentions that his knowledge after the 
decision of the suit “was derived from one 
Risal, he made no attempt to put Risal before. 
the Court in support of what he said.” 
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This is -not strict proof of an allegation of 
this kind. A decree once passed must not be 
lightly opened. There “must be strong 
evidence showing that the plaintiff, when he 
brought the suit, had been diligent, had 
procured all the evidence that “was forth- 
coming and had taken care to pubit before 
the Court. We find nothing .of the kind 


‘here arid the judgment of the Subordinate 


geo. 
KEH 


Judge allowing the application is equally 
‘weak: We,therefore, allow this appeal and, 
setting aside the order of the 25th of April 
1910, restore that of the: Ist March 1910, 
with ‘costs’ which in this Court include Ie 
on i the’ higher scale. 

a2 -Appeal allowed. 


«PUNJAB CHIEF-COURT. 

Cm Revision No. 3533 or 1910. 

. January 30,1911. => : 
Pr esent:— Sir Arthur Reid, Krr., Chief Jaik: 
' INDAR NARAIN AND crugrs— 7 
+ DEERNDAMTS—PETITIONBRS ` 
' versus `' 
NANAK CITAND AND OTARRS— PLAINTIFFS 
"RESPONDENTS. ' 

Punjab Cour ts Act (XVHI of 1884, as amended by 

Act XXY on s.70 (1) (a)— Civil Procedure Code 
(Act Y of 1908), O. VI, v.17 and O. XIV, r. 5—Amend- 
ment of pleadings änd issues— Diser etion—Revision. 
. The exercise ofthe power of a Court to allow 
pleadings and isshes to be‘amended, under Order VI, 
Rule 17.and Order XIY, Rule 5, is disor olionary}; and 
this ‘discretion cannot be inter fered with in revision 
until ib is shown’ to Tave been absurd or perversely 
exercised: 

Petition, ‘nies section’:70 la) and (b) of 
Act XVIII of- 1884, ''as ‘amended by Act 
KKV of 1899. for revision ‘of the Order of 
the Additional District Judge Delhi, dated 
7th Décember 1910, rejecting application for 


-a 


MA ai of pléas:” - 7 
“Mr, Bevan’Petman, for the: Pétitioners. x 
-Rai Bahadur Lala’ Shaidi “Lel, “Bhai 
Wazir Singh and Lala Madan Gopal, for the 
Respondents. ' 


Judgment.—This application must, 
in my opinion, be dismissed on the grounds 
that the exercise of ‘the power of a Court to 
allow pleadings and issues:to be amended is, 
under Order VI, Rule 17 and Order XLV 
Rule 5 of thé Oodée of’ Civil Procedure, 
discretionary, and that ‘the discretion cannot 
be interfered with under’ section 70 (1) (a) 
of the Punjab Courts Act until ib is shown to 
have been abused or perversely exercised. - 
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- (1) 5L P. R. 1899. 
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On the facts stated by the District Judge 
which have not been contradicted by affidavit, 
T am unable to hold that his exercise of the 
discretion was perverse or that he abused the 
discretion vested in him. In this view of the 
law and the facts, it is unnecessary to 
consider the applicability of the case of 


. Mahtab Rai v. Kaman Lal (1), to the facts or 


to consider whether the fact that any decree 
passed inthe suit will be appealable is a 
bar tu “this application being granted. I 
dismiss the upplication with costs, Counsel’s 
fee two hundred and fifty rupees. 
Application dismissed. 





-MADRAS HIGH COURT.. 

Seconp Cry Arrear No. 1361 oF 180). 

` Januay.17, 1911. 
Present: —Sir Ralph Benson, Judge, E 
© Mr. Justice Munro, 

MUTHUSAWMI PILLAY— ApreGLANT 

h versus 3 
GOVINDASAWMI PLILLAY—RESPONDENT. 

Release—Releasor offering to vacate house —Absence 
of words of conveyance —Whether release operative— 
Enforceability as a family settlement—Transfer of 
Property Act (IV o7 1882), s. 54. 

Adeed of release whereby the releasor simply 
undertakes to vacate bis house, may be operative as 
a. bona fide settlement of a family dispute, even thoug 
it contains no words of conveyance, 

Ram Nirunjun Singh v.” Praya Singh, 8 0, 138, 
followed. 


Second appeal against the decree of the 

See a Judge of Kumbakonam, in A. S. 

‘884 of 1909, presented against” the 

ie ee of the District Munsif of Kurabakonam, 
in O. S.-No. 62 of 1908. 

Facts.—Plaintiff brought this snit for 
cancellation and delivery back to him, of a 
release deed executed by him to defendants 
and for recovery of a house specified therein, 
on the ground tbat he executed under a false 
represéntation made by the defendants that 
the document was: a receipt for the price of 
certain jewels entrusted to them for sale. 

-Defendants pleaded that the' release was a 
genuine transaction. 

The first Court disbeliered the ad 
alleged by plaintiff and dismissed his suit. 

The lower appellate Court, while con- 
curring with the said finding of the Munsif, 
held that the release did not confer any 
proprietary rights on defendant and was in- 
operative for want of words of conveyance 
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It decreed plaintiff's claim for the following 
reasons :— 

Third point—As to this, I am of opinion 
that the release deed, Exhibit B, has no effect 
as conferring any property on the defendants 
or as depriving plaintiff of his rights. Though 
styled as a release deed, there are no operative 
expressions therein by which the plaintiff 
renounces his interest in the property. He 
simply promises to vacate the hoase. I 
consider such an averment cannot conclu- 
sively operate as a renouncement of his claim. 
Besides, a release deed would be valid as 
conveying the releaser’s right, only in cases 
where the releasee is already possessed of any 
interest in the property or is a co-tenant (see 
page 84, Stephen’s Commentaries, Volume 1). 
In this instance the defendants’ rights had 
become extinguished by operation of law and 
they had no possession. Therefore, in order 
to confer any right on them, there should 
be a regular conveyance as prescribed by the 
Transfer of Property Act, section 54. In the 
absence of such a deed of conveyance, my 
opinion is that the release deed cannot pass 
any right to the defendants. 

On the last finding, the decree of the 
lower Court must be reversed and the claim, 
so far as it relates to possession of the plaint 
house, must be adjudged to plaintiff with costs 
of the appeal. 

Mr. K. R. Krishnaswamt Aiyangar, for the 
Appellant.. 

Mr. R. Subramanya Aiyar, for the Respond- 
ent. 


Judgment. —We think that, although 
Exhibit B may not contain words of convey- 
ance, that document should be enforced as 
having been executed in settlement of a 
bona fide family dispute between the parties. 
Vide Ram Niranjan Singh v. Prayag Singh 
(1), where the law relating to such settle- 
ments is dealt with. We, therefore, set 
aside the decree of the Subordinate Judge 
and restore the decree of the District Munsif 
with costs in this and the lower appellate 
Courts. 

Appeal allowed. 

(1) 8 ©. 138. 
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MADRAS HIGH COURT. 
Seconp Oivi Appgat No. 1843 of 1909. 
January 18, 1911. 
Present:—Mr. Justice Abdur Rahim 
and Mr. Justice Ayling. 
BASU KUMTHY AND ANOTAER-—ÅPPELLANTS 
versus 

VENKAMMA HEGADTHI—Respoxpent. 

Landlord and tenant—Mulgeni lease—Hnhanee- 


ment of assessment—Vho should pay enhanced assess- 
ment, 

In a mulgeni lease, ‘the pattadar isliable to pay any 
enhancement in Government revenue andbe cannot 
claim proportionate contribution from the tenants. 

Fidyapurna Tirthaswami v, Ugganu, 20 M. L, J. 640; 
1M. W. N. 383; 8 M. L. T. 173; 7 Ind. Cas. 321, 
followed. 


Second appeal against the decree of the 
District Court of South Canara, in A. S. 
No. 296 of 1907, presented against the decree 
of the District Munsif of Karkal, in O. S. No. 
222 of 1906. 

Facts.—tThe facts are clear from the 
following judgment of the lower appellate 
Court :— 

“The plaintiff sues for a decree (1) declar- 
ing that the defendants and their successors 
are liable to pay with the rent the assess- 
ment enhanced at the settlement and cesses 
thereon, as they are not entitled to deduct 
the same from the rent payable by them, 
(2) for recovery of Rs. 74-12-10 for arrears 
of sharth mulgent rent with interest 123 
per cent. per annum for theyears, Shubhakritu 
to Vishvawasu, and (3) for recovery of 
Rs. 1-8-6 which the plaintiff had to pay on 
account of the enhanced assessment imposed 
on the plaint holding. 

2. “The plaint states that 1st defendant 
is a sharth malgent lessee, under an old 
lease granted 60 years ago, of the plaint 
property for an annual rent of Rs. 5 in cash, 
2 naja muras of kuchige thalsolu rice and 
bitti or compulsory labour of 6 coolies, that 
he now enjoys it under the 2nd defendant 
to whom it has been usufructuarily mort- 
gaged, that its revenue thirwa about 
Rs. 4-11-6 has been enhanced to Rs. 14-7-0 
in the recent settlement owing to the 
vast improvements made by the Ist de- 
fendant and his ancestors and that hence 
both the defendants are liable to pay the rent 
after deducting the revenue beriz. 

3. “The lst defendant pleads that the 
rent on the plaint holding which was allotted to 
his share is 2 muras of kuchige rice of 48 seers 
and Rs. 5 cash, that the tenure is mulgenz, that 
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heis not to furnish bitti labour or to pay 
enhanced assessment, that the lease was 
originally granted to bring into cultivation 
waste land and the enhancement is not due to 
the improvements effected, that he paid 


towards ¿birwa Rs. 8-0-3 in each of 
the years, Shubakritu and Shobakritu, 
Rs. 9-4-9 in Krodhi and Rs. 9-15-1 in 


Viswavasu out of the rent payable by him, 
that he is entitled to a deduction, of these 
amounts fromthe rent due by him, that 
plaintiff cannot claim more than 12 per cent. 
interest, that the price of rice claimed is 
incorrect and that the suit for rent of 
Viswavasu is premature. 

4, The 2nd defendant admitting his 
liability to pay rent from 6th September 
1905 the date of his purchase of the plaint 
holding from the lst defendant, pleads that 
he is entitled to deduct Rs. 9-15-1 from the 
Viswavasn’s rent for the thizwa paid for that 
year and in other respects supports the Ist 
defendant. 

5. The District Mansif allowed plaintiff 
annas 4 annually for assessment in respect 
of the encroachment, Survey No. 34 (2), 
(Plot G in the Commissioner’s plan) in 
addition to the rent of 2 nija muras of 
. rice 48 seers and Rs. 5 in cash and 

decreed Rs. 35-13 6 against Ist defendant 

and Rs. 138-11-6 against the 2nd defendant 
and proportionate costs. 

6, The plaintiff appeals, The case has 
scarcely been argued by the Vakils in this 
Court as they assume that the appeal must 
follow the judgment in Gummana Chetty 
v, Abdu Beari (1) of the High Court re- 

“ cently delivered. There is a point of law 
here which will require some consideration. 

7. I agree with the lower Court that 
the question of bitti labour was settled by 
A. S. No. 288 of 1886 (vide Exhibit III) 
against the landlord, and that the plain- 
tiffs claim to that is inadmissible. The 
real point for consideration in this appeal 
is whether the defendants are liable to any 
larger proportion of the enhanced assess- 
ment. than the 4 annas declared by the lower 
Court. 


8. The original mulgeni holding was given 
to the lst defendant’s ancestor by the .plain- 
tiff’s ancestors for an annual rent-of 8 
muras vice and Rs. 20 cash. This land 


sonsisted of three plots, I, II, and IIT, 
(1) 5 M. L. T, 200; 4 Ind, Cas, 1112. 
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the boundaries of which need not be dis- 
cassed here, asthe findingof the lower Court 
on that point was not apparently appealed 
against. I say apparently, on account of para. 
5 of the appeal memo. which was not, how- 
ever, discussed at the hearing. 

9. The lower Court found that in 1831 
tne cultivated land was 5'65 acres in extent, 
and that the cultivated land now is 9°73 
acres in extent. There is no finding as to 
the total extent of land, cultivable and un- 
enltivable, in the old mulgeni holding, nor 
of the total assessment now demanded by 
Government on the entire holding. The 
lower Court further finds that the defend- 
ants hold 3°20 acres of which 4 cents are 
an encroachment on land not contained in 
the mulgent holding (plot G), and 3°16 
acres isthe share of old holding acquired 
by the two defendants. Asthe suit land is 
supposed to be one quarter of the old 
holding, it would appear that the extent of 
the old holding was 3°16 acres by 4=12 64 
acres. 

10. In High Court Second Appeal No 
243 of 1893 (not reported), the Honourable 
Justice Sir T. Mathusamy Iyer and Mr. 
Justice Best in a very similar case to this 
followed and developed Ranya v. Suba 
Hegde (2). They held that in cases 
where part of a mulgen? holding was 
waste at the time of the execution of 
the lease, then, if such waste was sub- 
sequently brought into cultivation and 
assessed by Government, that assessment 
should be paid by the mulgent tenant and 
not by the mulgar. This ruling has not been 
affected by the recent ruling of the High 
Court in Gummuna Chetty v. Abdu Beari (1). 
It is based on the fact that in old times 
in South Canara, uncultivated land was not 
assessed by Government and consequently 
when the tenant brought them under culti- 
vation and Government assessed them, it 
was not right to impose the assessment on 
the muigar, who could not demand any extra 
rent from the tenant. 

11. In this case, however, the defendants 
contend that the original mulgenz lease took 
into account the future cultivation by the 
tenants of the then waste and the rent was 
fixed with special reference to such future 
improvements. The lower Court has also 
held the same, giving the following transla. 

(2) 4 B, 473, 
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tion of the relevant portion: —‘Within the 
limits of this land yon may grow forest, farm 


fields, and so forth, raise plantain trees and” 


continue to enjoy from generation to genera- 
tion,- This translation is not correct. The 
original runs as-under: — 

_@) Chamige kulida. chaturgadi “valage 
kadukare gaddevagire ninu kottikarike 
madisashi bale itta, ninna santhana 

_ paramparayavagi amubhavisi 
 bahadu. â 


“You shall livo happily and enjoy from 


generation to generation the jungle, marging, 
fields: ete., within the boundaries of this 
land, making jungle and planting cocaannts 
and plantains,” 

12. - “The District Munsif’s translation is 
very free. The words jungle, margins, fields, 
ete:, form the object of anubharist bali bahadu, 
“vou ‘shall (sic) living happily enjoy”. Madi 
is the only word for making, and its only 
object is kattirkarite, 


or-forest-and is an old word used-in- docu-' 
It is clear. 
that the mulgent lease does not anticipate - 
‘that the: : jungle. and waste parts of the. 
holding -should ba., brought. under cultivation . 


ments, but not in common speech, 


and consequently assessed by Government: 


-18, “The principle to be ‘followed in. this. 


case is, therefore, that laid down in the 
High Court case referred to in para, 10 supra. 
In accordance with this principle, the de- 
fendant will have to pay the full assess- 
ment on the proportion of his land‘brought 
under cultivation since 1831. He is. 
liable’ for any of the enhanced assessment, 
on the proportion of his land which was as- 
sessed in 1831. Plot G being an encroachment 
somnis, outside ‘this calcilation.’ 


14, “Therefore, the final question is what. 


Sropeition of the defendants’ holding has 
been brought under assessment sines 1831? 
In‘: the absence of any evidence to the 
contrary, it may be assumed, that the pro- 
portion in the defendant’s case is the same 
as the proportion for the entire mulgeni hold- 
ing. The District Munsif has found that 
the original cultivated portion 


mulgent holding was_.5°65 acres: and this 


was, theréfore, the original assessed portion, in | 


accordance with the old revenue law of South 


Canara. 
unassessed portion. 
Let A be the defendants’ holding of 3°16 


acres (excluding G). 
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bali ; 


which means jungle,- 
necessary. 


not, 


of the £ 


The balance of the holding was the ' 
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Let B be the old P portion of this. 
holding. . 
Let O be the whole mulgeni holding (ex- 
cluding G). à 
Let D ba the old assessed portion viz., 
5'65 acres. | 
Then A: B: C: D. 
and A miyus B will be the extent of land of. 
which defendants huve to pay the whole of the, 
assessment. 

15. The records do not show the actual 
extent of C. 
directed to report within six 
actual extent’ of C and .whether assessment 
is being collected on the whole of O by Gov-. 
ernment: if not, on how muck js it ‘being 
collected. Eb is obvious’ that if aŝsessmeùt . 
is not being collected on the whole holding 
by Government, then © in the equation 


above must only be that portion o on which, Age s 


sessment is being eollécted.” ' . 
16. “Fu ther évidence may be lea for it 

Seven days allowed for objections. ” 

after receipt of report.” 
In - compliance with 


FINDING: — 

“The: questions Yeferred fo for & finding 
are (D -what is ‘the-actiial extent of C 14 es 
the whole ‘mulgent- holding excluding’ G) 
and (cz): whether assessment is being collected 
on thé whole of U by täe Govertiment- Cea te` 
para. 15 of the Remand’order).' 04 

2. Exhibit B (thé “fair aiid and 
Exhibit’ I “(the rough patta) 
the’ extent: of the- whole ''mulgeni - holding 





excluding Gi is 14 54 sores made mp as „folt 
lows: = n 
Pry tt kart pi e i ` ie Se ac. rotten 
Dry |..: BAE RR Aah 538. 
Wet... Shep Toe OSS OE GHEY DS 
Garden’: ae Sip. Tane Se g3 
a 8 Total °° - Tb 58 
‘Dedact' extent of G° ~ i ae G 
(S. N. No. 34/2) ii; M eee 4 
paren iy: AE l4 54 
3. T, therefore, find as regards the 4rst’ 


question that the extent of C is 14 acres 54 
cents. Ib is admitted by. both parties that 
assessment is“being collected on the whole of 


C by the Government, and I find eee . 


on the second question.” 


The. lower Court is, therefore, ` 
weeks the, 


show ‘that’ 


me 


the ` abasa ‘order a 
the District _Munsif submitted the; following” Š 
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The following additional witnesses were ex- 

amined: — 
For plaintif. : 
2. 4, Kudundar Mahaling Shetty. 
~ 5. Subbaiya Shetty. 
_ For defendants. 
2. Bastiao Mudartha. 
... 8. -Dujappa Domello... _ h 

5. This appeal coming, for easing: “the 
lower appellate Court delivered the- follow- 
ing, -. 
Judgment. —Thère. is no objection raised 
to the District) . Munsif’s, finding. 
accordingly accepted.. The.caleulations will, 
therefore, be made -with the. aid of Maunsifs 
finding in accordance - with 
laid down. in paragraph 14 of the judgment 
of my predecessor and there will be a decree 
accordingly, Mr. Bhavani Rao.for respondents 
points -out what. appears: to -be-an-inconsist- 
ency-in: paragraphs 13 and’ 14 of the 
judgment. , But.the. directions laid down. for 
the, calculations in, paragraph . 14 are 
no-way;doubtful ‘and they must be made in 
accordance with; those instructions. This 


the priticiples. 


an, 
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It is’ 


Court, has. no authority to, deal with or con 


sider, the apparent - inconsistency. _ Mr. .Bha- 


vani Rao also says with ‘reference to para- . 


graph 6.of the judgment that there. wasi, 


a misapprehension as to which High, Court 
ruling. the pléaders’ were alluding’ .to.-» The 
question: of. law has, however, : been’-decided 
in the judgment and this Court has no autho- 
rity, to go into it now. There-will be ‘propor, 
tionafe costs. © 
Mr. P. Vencatramana Raw for the Appel- 
lants. ‘ 
. Mr. Ke Nar ain n ow; for, the- Respondents. 
Judgement. — Following thé. . 
Bench. decision in.. Vidyapurna Thirthaswamy 
v. Ugganu:-(3), the judgment cf-the lower 
appellate Courbis. reversed and that of :the 
Mansif restored.. But, under the circum- 
stances, each. ‘party: will bear his own costs of 
this appeal and in, the lower- appellate. Court. 


~- Appedl allowed. 
(3) 20 M. L. J. 64C; M WiN 833; 8 M. L. T. 
178 ; 7 Ind. Cas. 321. | é 
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“MADRAS HIGH: COURT. 
“Seconp Civiu Appear No. 1387 or 1910. 
January 16, 1911. 
"* Presenti—Sir Ralph Benson, Judge. 
Inre Me RAMA MOOTHAN — APPELLANT. 
“Adverse possession—Suit for possession on basis: of 


Pall: 
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purchase in Court auction —Symsaliegt possession— 
Limitation. = 

Plaintiff purchased the jenm right of lst defendant 
in the suit property- in a Cours auction. In execution 
thereof he, was resisted. by 8rd defendant’s, pre- 
decessor. in-title and the Court held that he was not 
entitled to actual possession. He. brought the pròs 
sent sujt more ‘fhan 12‘years thereafter: > : $ 

‘Held, that the-suit was barred... 

Second appeal against the`decree of the: 
Subordinate Judge of Palghat, in A. S. No. 
936 of : 1909, presented against. the decree- 
of the District Munsif of Wallwanad, in O, S. 
No. 454 of 1908. . | 

.Facts.—tThe facts are sufficiently. denr 
from the following judgment of be lower 
appellate Court :— : 

` The plaintiff sued to recover three ame of 
seal property on paymentof Rs. 91-8-7 to the 
8rd defendant.. It was.:alleged by him in the 


- plaint that the aforesaid -properties which 


belonged to the Ist defendant and others in 
jenny were purchased by him (plaintiff) in 
Court-nuction and the 3rd defendant holds, 
them under an arrangement io enjoy: their 
income for interest due on his Panayom.,. 

.2. The 8rd defendant contended that the 
plaintiff ‘possessed no right to the properties 
sued for, that his (plaintiff’s).claim-to them 
was barred by limitation. and that he (3rd 
defendant) was in possession of them as 
assignee of -T. Achuthan Nair’s. rights on 


them. 


3. The 4th ana 5th defendants contended 
that they were in possession of the ‘plaint 
properties under the 3rd defendant. ; 

« 4, The other defendants did not answer, 
5. The District Munsif daman. the plain- 


| tiff's ‘suit with costs, . 


6. The points for AN KA are: (1) 
whether the plaintiff (appellant) has title 
to the plaint property and (2) - whether the 
suit is time-barred. i 

<7. This appeal and ree Suit No. ` 937 
of 1909 against the -District Munsif’s decree- 
iw O. S. No. 455-of.1908 are connected with 
each other, The properties in this suit are 
the eastern portions of the plots A, Al and 
A@ in the plan-Wxhibit VIL and.the property 
in O. S: No. 455-of 1903 is the plot A2 in 
the same Exhibit, - They.are claimed by the 
plaintiff as portions of item No. 3 in the sale 
certificate ixhibtt A. 

8, Both sides admit that the properties in 
both the suits above mentioned helonged in 
enm to the Ist defendant. I am satisfied 
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from Exhibits A and G that the aforesaid 
properties are portions of item No. 3 in the 
sale certificate Exhibit A under which the Ist 
defendant's rights on them and other lands 
were purchased by the plaintiff in 1895 
and that the plaintiff’s rights in respect of 
them were duly proclaimed by Court Amin 
in September 1899. The plaintiff cannot, 
however, recover possession of the eastern 
‘portions of the plots A, Al and A8 in this 
suit. Exhibits I and VI show that when 
the plaintiff attempted in July 1896 to take 
actual possession of them in execution of 
Exhibit A, the 8rd defendant’s predecessor-in- 
title, Achutan Nair, resisted him asserting 
jenm title to them under Exhibit I and that 
in the proceedings’ which followed the 
District Munsif held that he (plaintiff) could 
not take actual possession. This suit was 
instituted more than 12 years afterwards. 
The plaintiff has not proved that it was by 
virtue of the oral agreement between lat 
and 3rd defendants referred to by him in 
para, 7 of the plaint that the 3rd defendant 
got possesssion of the plaint properties. 

9. On the ground that the plaintiff is 
barred by law of limitation and adverse 
possession to eject the 3rd defendant by means 
of this suit, 1 confirm the Munsif’s decree 
and dismiss this appeal with costs. 

Mr. 0. V. Anantha Krishna Tyer, for the 
Appellant. 

dudgment.-—lIt is argued that inthe 
proceedings before the Distriet Munsif in 
1896, the plaintiff's right to get actual 
possession was negatived on the ground that 
the 3rd defendant was a tenant of the Ist 
defendant, entitled as his tenant, to remain 
in actual possession, notwithstanding the 
plaintiff's right to recover possession of the 
jenm right from the 1st defendant. I observe 
that the 3rd defendant in these proceedings 
claimed a jenm right in the land, and resisted 
the plaintiffs claim to possession, The 
appellant’s Vukil is unable to refer me to any 
evidence that the Munsif’s decision proceeded 
on the footing that the 3rd defendant’s 
possession was as a tenant of the Ist defen- 
dant. In these circumstances, I do not think 
that the plaintiffs having obtained symbolical 
possession from the Ist defendant behind the 
3rd defendant’s back in 1899 will save the 
bar by limitation. The case of Gopal v. 
Krishna Rao (1) relied on by the appellant’s 

(1) 25 B. 275; 3 Bom. L. R. 1020. 
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Vakil seems to have no application to the 
facts of this case. 
The appeal is dismissed, 
Appeal dismissed, 





MADRAS HIGH COURT. 

Civic Reviston Petition Nu. 138 or 1910. 
December 21, 1910. 
Present:—Mr. Justice Wallis. 
ARUNACHALA SASTRY—Pastitioner 
VETSUS 

KRISHNA SASTRY AND otuers— 


RESPONDENTS, 

Madras Estates Land Act (I of 1903), s. 3, cl. 2 (a) 
—Landlord and tenant—Lease—Plea that holding is 
an estate within the meaning of the Act—Onus of proof 
—Suit by shrotriamdar—Jurisdiction of Small Cause 
Court. f 

Where in a suit by a landlord for rent, the tenant 
pleaded that he and his ancestors were permanent 
tenants and thatplaintiffs could not, as shrotriamdars, 
sue on Small Cause side: 

Held, that the onus was on the defendant to prove 
that the land in question formed part of an estate as 
defined in the Madras Estates Land Act (I of 1908). 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree and judgment passed by the Court 
of the District Munsif of Tindivanam, in 
5. ©. S. No. 899 of 1909, dated 6th Decem- 
ber 1909. 

Facts.—tThe factsare clear from the 
following judgment ofthe lower Court :— 

Suit on an oral lease. The plaintiffs are 
some of the shrotriamdars of Sokkonandal 
and sue for the balance of rent alleged to be 
due from the defendant for a year from 
July 1908, They say that according to the 
lease, defendant was bound to pay Rs. 8-1-0 
in cash and two kalams of groundnut. 

2. The defendant denies the lease and says 
that he and his ancestors have been perma- 
nent tenants of the plot in question, that there 
was no understanding to pay anything except 
Rs. 3-8-0 a cawni and the cesses, that the 
suit has been brought with the object of 
enhancing the rent and that the suit is not 
cognizable as a Small Canse suit. 

3. The points for determination are :— 

1. Is the suit cognizable as a small 
cause? 
2. Is the alleged oral lease true ? 


4. The questions arising in connection with 
the first point are :—Whether plaintiffs who 
are shroirtamdars can institute a suit for 
rent on the Small Cause side of this Court 
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and whether they can themselves obtain a 
decree without making the other shrotiam- 


dars parties, Shrotrium is not defined 
in’ Act L of 1908 nor is it Zeferred 
to in the definition of “estate” or “ land- 


holder ” in the same Ack. But the definition 
of landholder in Act VIII of 1855 includes a 
shrotriamdar-~Vide. section 1, Act VIII of 


1865. Actlof1908supersedes Act VILLof 1865. 


and I think the definition of the latter may 
be accepted for the purposeof the former if 
it is not expressly precluded. From the evi- 
dence it appears that the defendant and his 
ancestors have been tenants of the shrotriam. 
The defendant says so and though plaintiff 
says he. can let the land out to others, he has 
not been able to state that it was so leased 
out. The road-cess and other cesses are 
collected from the cultivators by the land- 
holder. An officer, plaintiffs’ 3rd witness, is 
appointed by Government who ‘looks after 
the accounts of the villaga and collects reat 
on behalf of the shrotriamgar, I think that 
the strotriam is an estate and the plaintiffs 
are landholders to whom Act I of 1903 would 
apply. In Krishnamachari v. Ginga 
Rao Reddi (1), a case is reported in 
which one only out of all the shrotriam- 
dars enforced acceptance: of the patta. 


The plaintiff in his deposition says that the. 


shrotriamdars -have divided the estate by 
each agreeing to have under him one or other 
of the cultivators. Therais nothing else to 


show that they have so agreed. In 
Krishnamachari v. Gangt Rao eddi 
(1), it has been held that unless, the. 


shrotriamdars agreed to receive rent separate- 
ly from the tenants, one shareris not entitled 
to enforce acceptanca -of palta. I am not 
satisded that plaintiffs alone can sue. Hvea 
ifthey can d> sn, the above ‘authority also 
shows that Act VIII of 1265 regulated the 
collection of rent by the shrotriamdurs. There 
is nothing to show that tha procadure has been 
altered by Act Iof 1903. I, therefore, think that 
section 189, clause 1 of Act I of 1908 precludes 
my trying the case asa Small Cause. Re- 
garding the second question as to, whether 
the oral lease is true, Exhibit A shows that 
for the previous fuslz, the defendant entered 


into a written lease on the terms relied on- 


by plaintiffs. There is also a clause in it 


that if the defendant continued in possession - 


after the stipulated period, he should pay 
(1) 5 M. 229. 
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rent at the same rate. Five witnesses hive 
been examined by the plaintiffs who prova the 
tenancy. There is no material dissrepaucy 
in their evidence. The defendant has ex- 
amined only himself. I believe the oral lease 
was entered into. 

5. As I bave found that the suit is not 
cognizable as a small cause suit, I dismiss the 
suit with costs. 

Mr. A. S. Balasubramania Agar, “for the 
Petitioner. 

Judgment.—asccording to the recent 
decision in Indety Nagadu v. Potu Kinchi 
Venkatasubbiah(2), it is for the defendant who 
raises a defence of this kind to show that 
the.-land in question forms part of an estate 
as defined in the Madras Estates Lind Act 
I of 1908. The definition in section 3 clause 
2 (d) is expressly limited to villages in which 
the laud revenue alone has been granted in 
inım b) a person not owning the Kudivaram: 
right. There is no evidence, and no prasump- 
tion, that such is the case here. The decree 
must be set aside, and. a decree passed in 
favour of the plaintiffs for Rs. 6 with costs 
katang tout: 


Decree set aside, 
(2) 1 M. W. N. 639; 8 M. L. T. 376; 8 Ind. Cas. 355. 





MADRAS HIGH COURT. 
Civiu Revision Peritton No. 238 or 1910. 
Decémber 21, 1910. 
Present: —Mr. Justice Wallis. 
LAKSHMANA NADAN—Potirioner 
Versus 


PAKHIA NADATHI-—-Reseonpeyt. 

Civil Prosedure Code (Act V of 1908), O.XEVII, r. 1 
—R2view—Dismissal of suit on review —Judge changing 
kis opinion. 

In a suit on a pro-note the Court decreed plaintiff's 
claim. Buton defendant’s application, the Court 
reviewed its judgmont and dismissed the suit, holding 
that its previous finding was wrong: 

Held, that the Court “did not exceed its jurisdiction 
in granting the review. 

Rasut Hossein v. Hajez Abdoollah, 2 ©. 131; 
26 W. R. 5073 I. A. 221, referred to. 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
revised decree of the Court of District Munsif 


of Ambasamudram, in Small Cause Sait 
No. 1625 of 1909, 


-Facts.—The facts are clear from the 
following judgment of the lower Court :— 
The plaintif sued upon a pro-note alleged 
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to have been executed by the defendant. The 
defendant denied execution of the pro-note 
and pleaded that the suit was the result of 
enmity between plaintiff and her husband 
between whom there were criminal proceed- 
ings shortly prior to suit. The evidence of 
plaintiff and his 2nd and 8rd witnesses which 
was recorded on the Ist November last 
was most unsatisfactory and I was about 
to dismiss the suit. The plaintiff's pleader who 
had not taken ont summons tothe writer 
prayed that an opportunity might be given 
to him to summon the writer. I granted the 
prayer. The writer who appeared on the 
16th December gave evidence against the 
plaintiff's case, but from his demeanours | was 
inclined to think that‘ defendant had gained 
him over and I decreed the suiton the same 
daté in spite of defendant's denial of execu- 
tion. 

2. The defendant applied for review on 
2Lth December last. The ‘plaintiff to whom 
notice was given appears this day and says 
that the review should not be granted and 
that the petition for review should be 
transferred to some other Court for disposal. 
The application is clearly vexatious and it is 
put in by plaintiff with a view to defeat 
justice and retain an’ advantage, which my 
judgment, which I am, now satisfied is wrong, 
gave him 

3. The defendant’s* pleader says that the 
unified stamp came into existence so early as 
January 1/67. That fact is not denied by 
the plaintiff. The suit pro-note which pur- 
ports to have been executed in December 
1997, bears the old one anna stamp and not 
the unified.one anna stamp. That is a cir- 
cumstance which, when taken with the worth- 
less character of the testimony of plaintiff and 
his 2nd and 3rd witnesses, the former of whom 
is an admitted enemy of defendant’s husband 
and the latter of whom is the plaintiff's 
brother-in-law, establishes that my former find- 
ing on this point is wrong. As I am satisfied 
that a clear injustice has been done by my 
previous judgment, I grant the review. 

4, The plaintiff does not pretend that he 
has any evidence. I find this point against 
plaintiff. 

5. The suit is dismissed with costs. 

Judgment.—tI cannot say the Dis- 
trict Munsif has exceeded his jurisdiction in 
granting a review for- what he ednsidered 
sulficient cause. 
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See the judgment of thè- 


Gomimitteè in Reasut Hossein v. 


Judicial 
Hajee Abdoollah (1). The petition is dis- 
missed with costs. | > 


Appeal dismissed. 
(1) 20. 131; 26 W. R: 50; 3 I: A. 221. 





(s. c. 8 A. L. J. 45.) os 
ALLAHABAD HIGH COURT. - 
URIMINAL Reviston No. 665 or 1910. 
December 10, 1910. 
Present:— Mr. Justice Griffin. 
CHANDAN AND ANOTHER—APPLICANTS 
versus a gtk 


KALLU—Opposite PARTY. E 

Criminal Procedure Code (Act V of 1898), s. 437—+ 
Divergence of opinion det ween.different Courts in judging 
evidence—Practice—Further enquiry. 

Where the nature of the case is such that the Courts 
are liable to take different views of tho evidencé and 
of the probabilities of it, no further enquiry should be 
directed under section 437 of the Code of Criminal 
Procedure. 

Queen-Empress v.Chotu, 9 A. 52, follow ed. 


Criminal revision against an order of the 
Additional Sessions Judge of Meerut.. ` 

Mr. Humilion, for the Applicants.. 

Judgment.—this is an application 
for revision of the order of the learned 
Additional Sessions Judge of Meerut, direct- 
ing further enquiry into the case of Chandan . 
who was discharged by an order of the Magis-. 
trate, dated. the 23rd June 110. Chandan: 
brought a suit on a bond against Kallu, the 
complainant in this case. The suit was de- 
creed by the Munsif. On appeal the District 
Judge reversed the Mausif’s decision and dis- 
missed the suit. Meanwhile Kallu had filed 
a complaint against Chandan, charging him 
under section 417, Indian Penal Code, with 
having dishonestly induced him to affix bis 
thumb mark to a paper which he was told _ 
was a notice in connection with a mutation 
case but which proved to be the bond on 
which Chandan sued. That complaint was 
dismissed under section 203 of the Code of 
Criminal Procedure by a Magistrate of the | 
first class, Kallu applied to the Additional 
Sessions Judge in revision who, under the 
provisions of section 437. of the Code of Cri- 
minal Procedure, directed a further enquiry, 
That further enquiry has resulted in the dis- 
charge of the accused Chandan, by the order . 
of the 23rd June, 1910. Against that order 
Kallu again applied to the Additional Ses. _ 
sions Judge, asking thata further enquiry’ 
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be again directed. The learned Additional 
Sessions :Judge has granted the application 
and “has directed a further’ enquiry. The 
main ground on which. this application for 
revision of that, order is based by the learned 
counsel on behalf of the applicantis that 
where,as has been shown above, there has been 
divergence of opinion between different Courts 
which have had to “deal with ‘the case, 
either on the Civil or on’ the Criminal side, 
the Court below was not justified in directing 
a further enquiry sinto the case. Reference 
is made to the-Full-Bench ruling of Queen- 
Empress v. Chotu (1), in which the principles 
for the guidance of Courtsin proceedings 
under section 437, Criminal Procedure Code, 
are laid down. 1 have read the judgment of 
23rd June, 1910. Though, no doubt, it is 


open to the criticisms passed on it by the’ 


learned Additional Sessions Judga, I cannot 
say that it was not on the whole a fair and 
sensible judgment. The nature of the case 
is such that Courts are liable to take 
different views of the evidence and of the 
probabilities of the case. The Munsif has 
found absolutely in favour of the appli- 
cants. Two Magistrates before whom the 
case came on the complaint of Kallu have 
discharged ihe accused. I think under 
these circumstances the case is not one 
which calls for any further enquiry.* .] 
allow this application and set aside the 
order of ithe learned Additional Sessions 
Judge directing further enquiry into the case 
of the applicants Chandan and Ram Chandra. 


NTE Application allowed. 
1) 9 A. 62. $ 


(s.c. 8 A. L. J. 54.) i 

ALLAHABAD HIGH COURT. 
Seconp CiviL APPEAL No. 392 or 1910. 

December 12, 1910. 
Present:—Sir'John Stanley, Kr., Chief Justice, 
and Mr. Justice Banerji. 
ZIA-UD-DIN AND OTHERS—PILAINTIFFS— 
APPELLANTS 
versus 

MUHAMMAD UMAR AND 0THERS— 


Derexpants— Respondents, 
Landlord and tenant—Suit by aco-landlord for d 
share of rent—Other landlord made defendant with 
tenant—Collusion between defendant landlord and 
tenant—Maintainability of suit. 
“and W were co-owners of ahouse and a shop of 
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which U was the tenant. W used to collect the rent. 
Z suspecting the good faith of W served U with a 
notice directing him not to pay his (Z’s) share to W. 
Shortly after the notice Z sued W for partition of his 
share. In spite of the notice aud while the partition 
proceedings were going on, U collusively, with or 
without making any actual payment, obtained a 
receipt from wW not only for arrears of rent but also 
for rent in advance. After the termination of the 
partition suit, Z sued for his share of rent making 
both U and W defendants. It was contended in 
defence that Z being a partowner could not sue 
and, further, that payment to W was a full discharge 
for the rent due: i 

Held, that under the circumstances of the case, tho 
suit was maintainable. 

Durga Charn v. Jamna Dassee, 12 RB. L. R. 289; 
2L W. R, 46, followed. 

Second appeal against the decree ofthe Dis, 
trict Judge of Bareilly, reve:sing the decree 
of the Subordinate Judge of Bareilly. 

Mr. Hamilton, (with him Messrs. B. H. 
O'Conor and Shafi-u2- zaman), for the Appel- 
lants. 


. Mr. S. A. Haider (with him Mr. 
Mohan Banerji), for the Respondents. 


Judgment.—This appeal arises out 
of a suit brought by the plaintiffs-appellants, 
for recovery of arrears of rent against the 
first defendant who is the tenant of a house 
and shop belonging to the plaintiffs, and 
the defendant Wajih-ud-din. Wajih-ud-din 
owns a small share in the shop, but it is 
alleged that heused to collect the rent. On 
the 3rd of April, 1905, the plaintiffs served 
the first defendant, Muhammad Umar, with 
a notice stating that they suspected the good 
faith of Wajih-ud-din and directing him not 
to pay the plaintiffs’ share of the rent to 
Wajih-ud-din. Shortly after this notice, on 
the 24th of April, 1905, the plaintiffs brought 
a suit against Wajth-ud-din for partition and 
obtained a preliminary decree on the 29th 
of July 1905. The final decree in the 
partition suit was made hy the Court of first 
instance on the 20th of September, 1906. 
There was an appeal to this Court and the 
case was remanded for a fresh partition. 
This partition took place on the 9th of March, 
1908. Under it the shop occupied by the 
defendant fell inte the plaintiffs’ share. It 
was after this partition that the suit out of 
which this appeal has arisen was brought on 
the 25th of March, 1908. After the prelimi- 
nary decree for partition made by the Court 
of first instance, Muhammad Umar obtained 
from Wajih-ud-din, on the 31st of May, 1906, 
a receipt for Rs. 510, in full payment of the 


Dalit 


. 
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rent due up to that date-and for an additional 
sum of Rs. 609-9-0 for rent in advance. The 
present suit relates to-the period from the 
Ist of March, 1905, to the 29th of February, 
1908. The claim was contested on the 
grounds that the plaintiffs were nob com- 
petent to maintain the snit being part owners 
of the property, and further that payment to 
Wajih-ud-din was a full discharge for the 
rent due. 

The Court of first instance held that no 
payment had actually “been made and the 
receipt of the 31st of May, 1906, was collu- 
sively given. Upon appeal the learned Dis- 
trict Judge without going into the various 
pleas raised by the appellant before him, 
held that the suit was “fundamentally bad” 
and that the plaintiffs as part owners of the 
property Jet to the defendant could not sue 
him for any portion of the rent.‘ In view 
of the circumstances of this case this opi- 
nion of the learned Judge is, in our judg- 
ment, erroneous. The plaintiffs served the. 
defendant, Muhammed Umar, with a notice, 
forbidding him to pay their share of the 
rent to Wajih-ud-din. If in spite of this 
notice the defendant paid the rent to Wajih- 
ud-din, hedid soat his own risk. It is 
manifest that if any payment of the plain- 
tiffs’ share of the rent was made to Wajih-ud- 
din after the issue of the notice referred to 
above, in spite of the plaintiffs’ protest and 
at atime when partition proceedings were 
going on, such payment was made in collu- 
sion with Wajih-ud-din. - This collusion is. 
further, manifest from the fact that payment 
is alleged to have been made not only -for 
arrears of rent but also for rent in- ad- 
vance, a circumstance which is highly 
improbable. Under these circumstances 
the plaintiffs were entitled to maintain the 
suit after making Wajih-ad-din a defend- 
ant to it. This case is similar to the case of 
Doorga Churn Surma v. Jamna Dassee (1), 
decided by a Full Bench of the Calentta 
High Court. The learned counsel for the 
respondent has cited a number of cases- 
which, in our opinion, are distinguishable, 
inasmuch as in those cases no notice was 
issued to the tenant directing him not 
to pay the rent to the plaintiffs’ co-sharer, 


nor was there any collusion in those cases. 


between the ienant and such co-sharer. 


We accordingly allow the appeal, set aside 
(1) 12 B. L. R. 289; 21 W. R. 46. 
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the decree.of.-the. Court bélow and’ restoré 
that of the Court of first instance. : The 
appellant will have his costs, in’ this.;Court 
and in the Court below. see Gace S AD; 

si ` . Appeal allowed. , 
i rey? 


eet 
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~ ALLAHABAD. HIGH COURT. 
Seconp Uivin Appeat No. 214 or 1910, 
January 17, 1911. | 
Present:—Mr. Justico Karamat Husain. 
SURAJBALI—Pusintig¥——APPELLANT 
rersus WS WED CE Ae 
NAKCHED TEWARI AND orHers— 
f DsrenDANTs—RESPONDENTS. > 
Pre-emption—\Wajib-ul-arz—Construction—Hissadar 
karibi—Nearness in blood or space. - ro 
A Wajib-ul-arz contained three classes ` of 'pre-emi p= 
tors (1) hissadar karibi, (2) other hissadaran of the 
thoke, and (3)- hissadars in other thokes, The village 
was divided into thokes and the thokeg were'sub-dirided 
into khewats: ik > = 
Held, that the words “hissadar karibi” meant near- 
ness in spaċe and not in blood. | * ` 
Sukhdeo Singh v. Bahadur Singh, 1 A, L. J. 272; 
A. W. N. (1904) 104; 26 A..544; Lok Singh v. Balwant 
Singh, 1 A, L. J. 705 ; A. W. N. (1903) 239 ; Hira Lal 
v. Ramjas, A. W. N. (1883) 206; Balzor Rai y. Madho 
Rai, A. W, N. (1895) 78; Pirthi Rai v. Sittlu Rai, 2 A: 
L. J. 707 ; A. W. N. (1905) 192, referred to. 
: Second appeal from the decision of ` the 
Additional Subordinate Judge of Gorakhpur, 
dated 7th December 1909, te 


Mr. Parmeskwor Dyal, for the Appellant. | : 
Mr, Ibn Ahmed, for the Respondents. ` ` 


Judgment.—This was a suit, for pres, 
émption on the basis of a wajib-ul-arz. That 
wajib-ul-arz divides pre-emptors into the three 
following classes: (1)h¢ssadar karibi (2), other 
hissadaran of the thoke-and (8) Avssadars in 
other thokes. The thokes in the village in 
question as found by the lower appellate 
Court are.sub-divided into khewats, The 
property-in dispute, the share of the vendee 
and’ that of the pre. emptor are situate’ in 
the one and the same khewat, The Court of 
first instance interpreted the. term hissaddr 
karibi to mean a co-sharer who is nearer. -in 
space than some other person and dismissed 
the claim. This interpretation was upheld 
by the Court of first appeal... The pre-emptor 
preferred a second appeal to this Court and 
his learned Vakil contended that the, expres- 
sion Aissadar karibi in the wajib-ul-arz in. this 
case meant a blood relation. In support of 
this contention he relied on Sukhdeo Singh v: 


VEX] 

DURGA PRASHAD v v. EMPEROR, 
Buhadir Singh (D and [ok Singh v. Balwant 
Singh. (2). He farther said that the use 


of ‘the term. karibi in dealing with adop- 
tin “in the pre-emption clause“ of the 


wajtb-ul-arz indicated that the term hissa-’ 


dar karibi’ signified a blood relation. The 
learned cotiisel for the respondent contended: 
that having regard to the terms’ of the pré- 
emption clause of the wajib ul-arz in dues- 
tion, the expression hissadar karibi meant a 
hissadar who was nearer in space than some 
one else and not a blood relation. In support 
of the interpretation placed by him ‘on the 
wajib-ul-arz, he relied on’ Aira Lal v. Ramjas 
(3); Batzor Rai v. Madho Rat (4) and Pirthi 
Ras v. Sittlu Rai (5). Having regard to the 
terms of the wajib-ul-orz and the findings 
weturned by the lower appellate Court, I am 
of opinion that the interpretation ° ‘placed by 
the Courts below on the term Aissadar karibi 
is right and that it does not mean a blood rela- 
tion. The fact that in the pre-emption clause 
of the wajib-ul-arz, the term karibi for the 
purposes of adoption means a blood relation is 
tio’ reason for holding that the expression 
Itssudar karibi means a blood relation. This 
is the only point- which. I have to decide in 
this appeal. “The result is that the appeal 
fails and is dismissed with costs. 


Appeal dismissed. - 
A.L. J. 272; A. W. N. (1904) 104; 26 A. 544, 
“ A. L. J. 705; A. W. N. (1908) 239. 
(3) A. W. N. (1833) 206. 
) A. W. N. (1895) 78. 
A. L. J. 707; A. W. N. (1905) 192, 
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LAHABAD HIGH COURT. 
Criminan Revision No. 722 or 1910. 
' January 20, 1911. . 
Present:—Mr. Justice Karamat Husain. 
DURGA PRASHAD AND ANOTHER — 
PETITIONERS 
~ Versus 


“RAMPE ROR—Oprosire Party. 

Criminal Procedure Code (Act V of 1898), ss. 203, 
437 —Discharge—-Order for re-trial—Notice to accused — 
Whether necessary. 

A complaint was dismissed under section 203 of the 
Code of Criminal Procedure, 1898. The District Magis- 
trate set aside the order of dismissal and ordered a 
re-trial without giving a notice to the accused: Held, 
that no notice was necessary. 


Queen- Empress v. Chotu, 9 A. 52; Emperor v. Taba- 
rak Zaman Khan, A. W. N. (1907) 285; 4 A. L. J- 
790; 6 Œr. L. J. 396; Muhamad Mutagi v. King- 
Emperor, 5 A, L. J. 74; A. W, N. (1908) 45; 7 Cr. L. J- 
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157 ; Grish Chundir Ghose v. Bmpsror, 29 C. 457; 6 C. 
W. N. 688, referred to. 

Application for revision against an order 
of re-trial of the Sessions Judge of Aligarh. 

Mr. WV. Wallack (with him Mr. 
Girdhar¢d Lal Agarwala), for the Appellants. 

Mr. R. Alston (with him Mr. Satya Chan- 
dra Mukerji, for the Respondents. 

Judg ment.—In this case the trustees 
of the Ava Estate charged the applicant 
with an offenca under section 408, Indian 
Penal Code. The complaint was made on 
the 13th of September 1910. The ap- 
plicant on the 14th of September 1910 put 
in an application to the effect that. as the 
treasury of Ava was closed, he put the 
money in a box outside the treasury and that 
the money was in the box. The Deputy 
Magistrate an the basis of that application 
dismissed the complaint under . section 
203, Criminal Procedure Code. An applica- 
tion in revision was made to the District 
Magistrate who allowed the application and 
directed that the case be proceeded with under 
section 204, Criminal Procedure Code, and be 
decided on the merits. 

The applicant > thas now applied to this 
Court for revision of the order passed by the 
District Magistrate. As the Deputy Magis- 
trate based his order on the application of 
the applicant which was no evidence, the 
District Magistrate was, in my opinion, right 
to set aside the order and order a further 
enquiry. 

It is, however, 2ontended that the applicant 
was entitled to a notice. In support of this 
contention the case of Queen-Hmpress v, Chotu 
(1) is quoted. “The learned counsel for the 
opposite party contends that in such a 
case no notice is necessary and he relies on 
Emperor v. Tabarak Zaman Khan (2); 
Muhammad, Mutagi v. King-Hmperor (3); 
Grish Chunder Ghosh v. Emperor (4). In 
my opinion, notice in such a case is not 
necessary. The result is that I reject the 
application. 

Application rajected. 

(1) 9 A. 52. 

(2) A. W. N. (1907)2 88; & A. L. J. 790; 6 Or. LJ. 
"D 5 A. L. J. 74; A. W. N. (1908) 45; 7 Or. L J, 
ETET 6 0. W. N. 638. ' 
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ALLAHABAD HIGH COURT. 
CRIMINAL APPRAT No. 826 oF 1910. 
January 19, 1911. 

"Present: :—Mr. Justice Karamat Husain 
42 T. BRADSHAW——APPELLANT 

versus , 
oor EMPEROR— OPPOSITE “PARTY, 

Criminal Procedure Code (Act V of 1898), ss. 276, 

587—Jury not constituted by lot— Conviction illegal. 
- Jurors are judges of fact and in the absence of 
a properly constituted jury, conviction is illegal. 
A violation of the imperative procedure laid down 
in section 276 of the Code of Criminal Procedure is 
such as cannot be cured by the provisions of sec- 
tion 587 of that Code. 

Brojendra Lai v, Emperor, 
ferred to. . 

Criminal appeal against the order of con- 
vietion of the Sessions Judge of Lucknow, 
dated the 10th of October, 1910. 

Mr. 0. 0. Dillon (with him:Mr. Bahadurj2), 
for the Appellant. 
< The Government Advocate, for the Crown. 


Judgment.—In this case one Brad- 
shaw, a European British subject, was com- 


7 Œ. W. N. 188, re- 


thitted to the Court of Session of Luck:- 


now for trial for offences under sec: 
tions 474 and 417, Indian Penal Code. He 
was convicted on both counts and sentenced 
to an aggregabe term of one year's rigorous 
jmprisonment. He appeals to this Court and 
one’ of the ‘points taken is that there was no 
selection of jurors by lot as required by sec- 
tion 276 of the Code of Criminal Procedure 
and: that, therefore, the proceedings resulting 
in his conviction are illegal. 

He, asit appears from the record of the 
case, claimed to'be tried as an Huropean 
British subject and with a jury composed 
of Europeans or Americans (See B. 7). The 
last date fixed for the trial by the Court 
of Session was the 7th of October 1910 and 
the record of the case shows that for that 
date, 10 European jurors were summoned to at- 
tend ‘and the remarks of the learned Sessions 
Judgé in his order dated the 7th of October 
1910, are to the same effect. He towards 
the end of that order says: — 1 further note 
that including the two above gentlemen only 
three European jurors haveup to this moment 
(10-35 Aa.) appeared out of 10 summoned to 
be present at 10 A.A.” 

1693 


According to Notification No. VE SBAI0 


in trials by jury before the Courts of Ses- 
sion in the North Western Provinces and 
Oudh, the jury shall consist of five persons. 


„INDIAN OASES. 
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Section 462 clause (3) of the Code of 
Criminal Procedure provides that from the 
whole number of persons | returnéd, the 
jurors who aré “to constitute the j jury shall be. 
chosen by lot inthe manner prescribed in sec: 
tion 276 until a jury containing the proper 
number of Europeans or Americans, or a nym- 
ber approaching thereto as nearly as practi- 
cable has been obtained. 

‘Section 276 of the Code of Grjrmihal “Pro 
cedure provides that the, jurora.. shall be 
chosen by lot from the persons summoned to 
act assuch, in such manner as the ‘High, 
Court may from time to time direct, : 

Rule 102 of the Rules and Orders for Cri- 
minal Courts subordinate to the Court of 
Judicial Commissioner of Oudh gives the 
manner in which the jurors are to be chosen 
by lot. As the number of European jurors 
who appeared on the 7th of October 1910 
was only 3andasall of them were empanel- 
led it is evident that the imperative pro- 
cedure prescribed. for chosing jurors was not 
followed. 

Jurors are the Judges of facts and in the 
absence of a properly constituted jury, the 
violation of the imperative procedure pres- 
cribed by the Code of Criminal” Procedure 
is of such a serious nature as cannot be cured 
by the provisions of sections 537 of that 
Code. See Brojendra Lal v Emperor (1). 

For the-above reasons, I allow the appeal, 
set aside the sentence: and conviction and 
direct that the appellant be re-tried by ‘a 
properly constituted jury. As the appellant 
is in the Naini Jail, I, on the application of his 
learned counsel, allow him to be admitted to 
bail to the satisfaction of the District Magis- 
trate of Alakakan, 


Appeal allowed, 
(£) 70. W. N. 188. a 7 
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MADRAS HIGH COURT. 
Secon Civiu Appears Nos. 1427 ro 1440 
or 1909. 

January 12, 1911. | 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswami Aiyar. 
SAMIAS! KAVUNDAN AND ANGTHER— 
APPELLANTS 
VETSUS 
AKKULAMMAL AND OTHERS— 


RESPONDENTS. 
Landlord and tenant-- Suit for declaration that u pattah 


= BEN 


~“ 
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tendered was a bad pattah—Jurisđiclion of Ciril 
Oourts—Madras Estates Land Act (I of,1908):7 

TA suit by à ténané for à declaration that a pattah 
teñdered by his landlord is a bad ono, is cognizable by 
the:Civil Court. ' E ah oe 

„Zamindar of Ettyapuram v. Sankarapp2 Reddiar, 27 
M. 483, applied. 


“The passing of the Madras Estates Land Act 


(T of 1908) does not affect the tenant’s right to a de- 
claration in a suit instituted before the Act came into 
force. i 


Second appeals against the decrees of the 
District Court of Madura, in Appeal Suit 
Nos. 50 to. 63 of 1909, respectively, presented 
against the respective decrees of the Court of 
the District Munsif of Periayakulam, in O. S. 
Nos, 242 to 246, 248, 255, 257 to 259, 263 ‘to 
265 and 272 of 1907. 


- Judgment.—tThe only point we have- 


now got to determine is whether the tenant 
could institute a suit in the Civil Court for 


a declaration that the pattah tendered for- 


Fask 1316 was bad. There is no provision 


in the Rent Recovery Act which precludes - 


such, a suit. The decision of the Full Bench 
‘in Zamindar of Ettayapuram v. Sankarappa 
Reddiar (1), that a suit for a declaration that 
an attachment in pursuance of an improper 
puttwh was bad was maintainable in the Civil 
Court, is an authority in favour of the view 
that.the-. present suit lies. The appellant 
does not now want the injunction he origi- 
nally asked for. Tt may be that a declara- 
tion is a discretionary relief, but -unless 
there are good reasons for not exercising the 
discretion in the plaintiff's favour it should, 


not be refused. The passing of the Estates ` 


Land Act does not affect the tenant's right 
to the declaration ina suit instituted be- 
fore it came into force. We must set aside 
the decrees of the Court below and re- 
mand the case to the District Munsif for 
disposal according to law. The 


hitherto incurred will abide and follow the 
result, 


A Appeal allowed. 
(i), 27 M, 483 
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` swami is being advertised 
_ work -of the -late Raja Ravi Varma. 
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- MADRAS HIGH COURT. 
~- Oaar Sipe Appear, No. 31 or 1909, 
January 12, 1911. 
Present: —Sir Arnold White, Kt., Chief Justice, 
and Mr. Justice Sankaran Nair. 
- K-R. NARASINGA ROW, alias N. R. 
KARJAGI AND OTHERS— APPELLANTS 
versus . 
S. KASTURIRANGA AIYANGAR— 


: RESPONDENT. 

Libel—Libel by innuendo—Proof whether libellous ex- 
pression refers to plaintif—Evidence of express malice, 
whether relevant. : 

Plaintiff advertised in a nowspaper that a pic- 
ture painted by that great artist, Ravi Varma, was 
for sale. Inthe same paper a correspondent styling 
himself. ‘Anti-humbug’ expressed a doubt about the 
genuineness of the picture advertised as the produc- 
tionof Ravi Varma, Plaintiff sned the correspondent 
for libel:— i í 

Held, - 

(1) that in the absence of a plea of justification, 
evidence, that the picture was devoid of artistic 
merit, was only admissible with reference to tho plea 
of fair comment; 

(2) that the letter did not impute bad faith to 
plaintiff or reflect on his honesty and hence there was 
no libel; p 

(8). that on the finding that the words were not 
libellous of pldintift’s character, evidence of express 
malice was not admissible. 


Appeal from the judgment of the Hon’ble 
Mr: fastice Bakewell in the exercise of the 
Ordinary Original Civil Jurisdiction of: the 
High Court, dated 12th August 1909. 

Mr.J. O. Adam, for the Appellants. 

Hon'ble P. S. Stvusawmi Alyir (Advocate- 
General) and Mr. C.P. Ramaswarnt Aiyir, for 
the-Respondents. - 

: Judgment. 

White, C.J.—This is an appeal from a 
judgment of Bakewell, J, dismissing a suit 
in which the plaintiffs claimed damages for 
libel. The alleged libel was contained in a 
letter published in the “Hindu” rewspaper. 
The letter was in the followingterms :— 

“A certain picture of Sri Subramania- 
as the handy 
Its 
artistic character is not,in- my judgment, 
in the well-known style of that great man. 
1£1 wish to verify my suspicions; will any of 
your readers be su good” as to inform 
me through your columns to whom: shonld 
write? Chittoor, 18th September 1907. Anti- 
Humbug.” 

Atthe time when the letter was inserted 
in the “Hindu”, an advertisement was appear- 
ing inthat paper. The advertisement was 
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in these terms:— - - 
“The Hindu’, Saturday, September 21st 

1907. 

* * 4 * * 
“Ravi Varma Pictures. Very artistically 
and specially painted for us by the famous 

Raja Ravi Varma. a 

God “Subramaniaswami with his consort, 
20 by 14 on the peacock vehicle painted 
on paper. Cost one rupee, 

_ Free of postage for orders of six pictures at 
a time. One picture extra for orders of twelve 
at a time., 

“ Liberal trade discount allowed. 

Apply to :-— 

CO. R. A. Narasinga Row, Sole Agent, 21, 22 
Davaraja Mudali Street, Madras.” 

The plaintiffs proved an agreement, dated 
November 16th, 1904, with Messrs. A.K. Joshi 
& Cv., of Bombay, who describe themselves 


as agonts for the Ravi Varma Litho Works, ` 


under which the plaintiffs agreed to purchase 
16,000 copies of a picture of Subramania- 
swami within two yeays, and A. K. 
Joshi & Co., agree that, if the purchase is 
completed, they will not print copies of the 
picture for any one else for ten years. 

The man, whose name appeared at the 
foot of the advertisement, is the lst plain- 
tiff in the . suit. The learned Judge has 
found (1) that the plaintiffs have not prov- 
ed that they are referred to by the alleged 
libel, (2) that assuming the letter which is 
said to be libellous refers to the plaintiffs, 
it is not defamatory of the plaintiffs, 
and on these grounds he has dismissed the 
suit. 

There is no plea of justification though 
a good deal of evidence was adduced on be- 
half of the defendant with the object of 
showing that the picture was devoid of artis- 
tic merit, and not in the well-known style of 
the artist Ravi Varma. This cvidence, if 
admissible at all, could, in the absence of 
a plea of justification, only have been ad- 
missible with reference to the plea of fair 
comment. 

I am prepared to find as a fact that the ad- 
vertisement referred to in the first sentence 
of the letter is the advertisement to which 
the ist plaintiff's nameis* appended. I have 
no difficulty in coming to this conclusion on 
the admitted facts and on the plaintiff’s own 
evidenc2 and, speaking for myselt, I do not 
see how the jadgments in Jones v. H. Hulton § 
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Co. Ld. (1) have any bearing on the ques- 
tion. The writer in the defendants’ news- 
paper, in writing the letter, intended to re-- 
fer to the lst plaintiff as the party respon-- 
sible for the advertisement which appeared in 
the newspaper. Fle intended to refer to a` 
real and not ‘an imaginary person. The 
plaintiff, to use Lord Loreburn’s expression, 
was ‘his’ in the sense that the writer of -the 
letter intended to refer to him as the man 
who was responsible for the advertisement; 
whether he was ‘hit? in thesense that he 
was defamed is the crus of this case. _ 

As a ques:ion of law, I am not prepared to 
say that the words are not capable of the 
meaning ascribed to them in the innuendo, and- 
if,as in England,. the tribunal for dealing 
with asuit of this character had been a Judge’ 
and Jury, and I had been the Judge, I should ’ 
have left the question to the Jury. As tt is, ° 
we have to decide the question of law whether’. 
the words are capable of the meaning ascribed 
to them and also the question whether they 
were in fact so understood. 

In my opinion, the whole sting of the al- 
leged libel lies in the signature ‘‘Anti-Hum- - 
bug.” If these words had not been used, 
the letter would, as it seems to me, have 
amounted to nothing more than a suggestion ` 
that the genuineness of the picture from 
which the lithographs were produced was: 
open to doubt. Bat it is clear the words : 
suggest and wereintended to suggest that’ 
somebody was practising humbug by deceiving 
the public. . 

Do they in fact suggest that the lst plain- 
tiff knew the picture which he, stated- to 
have been “very artistically and specially 
painted for us by the famous artist Raja Ravi- 
Varma” was snot painted by Ravi Varma P - 
In other words, do they impute bad faith to 
the lst plaintiff or reflect on his honesty ? - 
The advertisement, no doubt, speaks of - 
“painted for us” whilst in the letter contain- 
ing the agreement with Joshi and Company 
to which I have referred, Joshi and Company 
state that they will get the original paint- 
ing drawn by Raja Ravi Varma. The 
words complained of are, in my opinion, 
capable of meaning that the plaintiffs 
were themselves victims of somebody else’s 
fraud. No witness was called to say that 
he understood the words as meaning that 

(1) (1909) 2 K. B. 444; (1910) A. C. 20; 78 L. J. K. 
B. 937; 101 I. T, 33; 25 T. L. R, 597, 
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plaintiff had been guilty of fraud or humbug, 
and I am not prepared to say the Judge was 
wrong -in holding that the letter was nota 
libel on the plaintiffs, ` 

. Mr. Adam, on behalf. of the plaintiffs, took 
the point that the Judge was wrong in declin- 
ing to allow him to give evidence of malice, 


Malice isan answer toa plea of fair com- 


ment (see the cases cited in “Odgers on 
Libel and -Slander’—Hdition ‘4, page 
214), but the Judge has ruled against the 
plea of fair comment, and if, asthe Judge 
has held, the werds published are not a 
libel on the plaintiff, evidence of malice 
would not. he relevant. Ser Odgers, page’ 
213). 

‘The Advocate- General, on “behalf of the 
defendant, conceded that the plaintiffs- were 
entitled to.give evidence of express malice. 
I am not sure whether this was intended to 
be limited to the plea of fair comment. 
whether it was or not, we asked Mr, 
if he desired to have the opportunity of 
giving such evidence. He said that, at this 
stage, he did not. Notwithstanding the 


Advocate-General’s concession, I cannot say- 


the Judge was wrong in.the view-he took of 


the casein declining to admit evidence of- 


malice. : 
-I think. the appeal fails and should þe 
dismissed with costs. 
Sankaran Nair, J.—I agree. 
Appeal dismissed. 


(s. c- 9 X. L. T. 83; 20 M. L. J. 969.) 
MADRAS HIGH COURT. 
Srconp Orvic APPRAL No. 1742 or 1908. 
k October 18, 1910. -- - 
 Present:—Mr. Justice Wallis and 
. Mr. Justice Krishnaswami Aiyar. 
~- SREEMUTH DEVASIGAMANI 


PANDARASANNADHI alas NATARAJA 


DESIKAR—PrAINTIFP—AÅPPELLANT 
Versus - +> 
PALANIAPPA, CHETTIAR AND ANOTHER ' 


—— DEFENDANTS —RESPONDENTS. 

“Hindu Law—Trust property belonging to a temple— 
Building site —Permanent lease, validity of. 

A permanent lease of temple property at a fixed 
rent is invalid, excepton special grounds or_circum- 
stances of necessity. 

Maharanee Shibessouree Debit v. Mathooranath 
Acharjo, 18 M. I. A. 270718 W. R. 18 (P. C.); Suraj 
Bunsi Koer v. Sheo Prasad Singh, 6 I. A. 88 at p. 101; 
40. L. R. 226; 5 ©. 148; Mayandi Chettyar v. Chocka- 
lingam Pillay, 27 M. 291; 14 M, L. J. 200; 8 C. W. N. 


But, 
Adam: 


” §45; 31 I. A. 83 (P. C.); Abhiram Goswami v. ‘Shyama 


Charan Nandi, 36 C. 1003; 100. L. J. 284; 6 A. L. J. 
857; 11 Bom. L. R. 1234; 19 M. L. J. 530; 140. W. N. 
1, 4 Ind. Cas. 449; Konwar Doorganath Roy v. Ram 
Chunder Sen, 4 I. A. 52; 2 C. 841; Mahomed Meera 
Usain Rewthen v. Nizurali Sahib, 19 M. L.J. 208; 5 M. 
I. T. 220; 4 Ind. Cas. 1129; Narasimha Chari v. 
Gopala Ayyangar, 28 M. 891; Hanuman Pershad v. 
Musammat Bobooee,6 M. I. .A. 393; 18 W. R. 81; 
Manohar Ganesh Tambekar y. Lakshmiram Govindram, 
12 B. 247 and Prosunno Kumari Debya v. Golab 
Chand Baboo, 2 I.A. 145; 14 B. L. R. 450; 23 W.R, 
253, referred to and followed. | 

Nullayappa Pillai v. Ambalavana Pandara Sannadhi, 
27M. 465; 14M. L.J. 81; Vidyapurna Tirtha Swami 
y. Vidyanidhi Tirtha Swami, 27 M. 485 14M. L.J. 
105; Narayan v. Chintaman, 5 B. 393; and The Col. 
lector of Thana v. Hari Siti Ram, 6' B. 546, referred 
to and commented upon. 


Second appeal against the decree of the 
Court of the Additional Sub-Judge of Madura, 
in Appeal ‘Suit “No. 466 of 1906, presented 
against the decree of the Court of the Dis. 
trict Munsif of Sivaganga, in Original Suit 
No. 10 of 1965. 


` Judgement.—tThe question is raised 
whether a permanent lease’ by the trus- 
tee of a temple of a building site belong- 
ing to the temple for a muzzer or a premium 
is valid. It is argued for the appellant that 
such a lease constitutes a breach of trust and 
is, therefore, invalid. The Subordinate Judge 
in appeal has upheld the lease on the ground 
that it was made in the proper and reason- 
able exercise of the powers of the trustee 
and in accordance with local usage and was, 
therefore, an act of prudent management on 
his part. Assuming that local usage would, 
at all events, be an element in the determina- 
tion of the question whether the lease was 
an act of prudent management, if is difficult 
to uphold the finding in its favour. The 
earliest instance on record of such a lease 
was as late as 1870 and the other instances 
in evidence are only afew in number and 
not all of them permanent tenures. We 
are unable to hold that the evidence is 
sufficient to support a custom. That the 
alienation in question was in favour of a 
charitable institution or for the snpposed 
good of the public is, im our judgment, 
no ground for upholding it if it is other- 
wise not in accordance with law. Put- 
ting aside then these considerations as 
irrelevant we are face to face with the 
problem whether an alienation of temple pro- 
perty or a permanent lease at an anvarying 
rent ora fixed premium is sustainable be- 
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cause itis a house site and was not pro- 
ducing any income before the date of the 
alienation. This question must be answered 
in the negative in the light of the definite 
pronouncements of the Privy Council in 
Maharanee Shibessouree Debia v. Mathooranath 
Ashurjo (1); Mayandi Chettyar v. Chockalingam 
Pillay (2) and Abhiram Goswami v. Shyama 
Charan Nandi (3). 

In the first of these’ cases where a per- 
manent lease by a shebavt was in question 
the Judicial Committee observed, in the ex- 
ercise of that office, she (the shebazt) could 
not alienate the property though she might 
create proper derivative tenures and estates 
conformable to usage (p. 278). Again at 
page 275 their Lordships said “There is no 
satisfactory proof in the cause that these 
were ever held at a fixed invariable rent. 
One important element in this enquiry has 
been wholly losé sight.of, viz., the nature of 
the shebatt title and its legal inability to be 
the source of sucha derivative title. To 


create a new and fixed rent for ail time ` 


though adequate at the time, iniieu of giving 
the endowment the benefit of an augmentation 
of a variable rent, from time to time, would 
be a breach of duty in a shebait, and is not, 
therefore, presumable.” What follows from 
the aboveis not that a permanent lease is 
under all. circumstances absolutely invalid 
but that it is prima fucie in excess of the 
powers of ashebazt. See Prannath Sarasvati’s 
Tagore Lectures on the Hindu Law of 
Endowments, page 146. In the next case 
which dealt with*the creation of a permanent 
right cf occupancy [Mayandd Chetiyir v. 
Chockalingam Pillay (2)] the Privy Council 
observed at p.295 quotirg the decision in 
Maharanee Shibessouree Debia v. Mathooranath 
Acharjo (1) the creation of anew and fixed 
rent for all time would be a breach of duty 
jn the trustee unless there were special cir- 
cumstances of necessity to justify it. In their 
latest pronouncement already referred to, 
their Lordships of the Privy Council say 
[Abhiram Goswami v. Shyama Charan Nandi 
(3)] “that the general rule ‘as regards a 
trustee’s power to alienate debutter property 


is that laid down in Maharanee Shibessouree 
(1) 18 M. 1. A. 270; 13 W. R. 18 (P. 0.) 
(2) 27 M. 291; 14 M. L. J. 200; 8 C. W. N. 545; 31 
T. A. 88 (P. C.). | 
_(3) 360. 1003; 10 C; L. J. 284; 6 A. I. J. 857; 11 
Bom. L. R. 1234; 19 M. L. J. 520;14C, W. N. 1; 4 
Ind. Cas. 449, . é 


Debia v. Muthooranath Acharjo (1)” and held 
thata mokurari or permanent patta by. a 
shebatt was invalid. It has also been held 
in this Court following the devisions of thé. 
Privy Council that a permanent lease ab a 
fixed rent is invalid and that a trustee has no 
power to create a perpetual tenure except on 
special grounds or circumstances of necessity, 
[Mahomed Meera Usain Rowthen v. Nizurali 
Sahib (4) and Narasimha Ohart v. Gopala 
Azyangar (5)]. The fact that in the present: 
case the property leased is a building 
site does not appear to be any justifi- 
cation for leasing the properly at an un- 
varying rent, Building sites of all lands 
are particularly susceptible of a conti- 
nuous rise in value where the locality in- 
creases in propriety or there are increased 
facilities of communication or there ig an’ 
increase in population. The foregoing 
observations are sufficient for the disposal of 
this case. They lead to ‘the conclusion: that 
the lease in question in the present case can- 
not be upheld. The question, however, has 
been argued as regards the )imits of 
the power of a irustee of a temple pro- 
perly. Mr. S. Srinivasa Iyengar in his 
able argument coniended’ the broad pro- 
position thata permanent alienation or the- 
creation of a permanent tenure is under all 
circumsiances invalid and herelied on the 
decision of Subramania Tyer, Officiating Chief 
Justice and Russell, J., in Nullayappa Pillai 
v. Ambalarana Pandara Sannadhi (6) and 
the observations of Subramania Tyer and 
Bhashyam Tyengar, JJ, in- Vidyapurna 
Thirthaswami v. Vidyanidht Thirtha Swami (7). 
The former of these cases proceeds upon the 
Privy Council decision in Maharanee Shibes- 
souree Debia v, Mathooranath Acharjo (1), and 
on the decision of the Bombay High Court 
in Narayan v. Ohintaman (8) and The Collec- 
ter of Thana v. Hari Sita Ram (9): There. 
are observations in allthese cases which go 
far to support the appellant’s contention, Sir 
Subramania Iyer observed in Nillayappa 
Pillian v. Ambalavana Pandara Sannadhi (6), 
according to the Indian Common Law relat- 
ing to Hindu religious institutions such as 


mpi ana landed endowments thereof 
L.J. 35 MiL.T, 220; 4 Ind. 5 5 
05) os Mar, Ind. Cas. 1129 

(6) 27 M. 465; 14 M. L. J. 81. 

(7) 27 M. 435; 14 M. L. J. 105. 

(8) 5 B. 393. 

(9) 6 B. 546. 
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are inalienable. Though proper derivative 
tenures conformable to custom may be creat- 
ed with reference to sach endowment, they 
cannot ba transferred by way of permanent 
lease at a fixed rent, norcan they be sold or 
mortgaged. The revenues thereof may alone 
be pledged for the necessities of the institu- 
tions, Chief J ustics Westropp makes use of 
similar language in Narayan’ v. “Chintaman 
(8). He says at page 396 “Religions 


endowments in this country are not alienable’ 


though the. ‘annual revenues of such endow- 
ments ag distinguished from the corpus, may, 
for purposes essential to the temple or other 
institution endowed, be occasionally pledg- 
ed.” The lands dealt with in that case 
had been dedicated for the support of a temple 
and not for a mere family idol. But nothing 


in that judgment appears to have turned on’ 


that distinction. The same eminent Judge 

saysin The Oollector of Thani v. Hari Sita 
Ram (9), “A Hinda religious endowment 
cannot be sold, or permanently alienated, 
though its income may be temporarily pledged 
_for necessary purposes such as the repair 
ete., of the temple.” Observations to the 
same effect are to be found in the judgment 
of Sir V. Bhashyam Iyengar, J., at pp. 450 
and451 in Vidy rpurna Thirtha wami v. Vidy1- 
nidhi Thir tha Swami (7). With all respect 
to these very learned Judges if” appears to 
me that the language’ employed in these 
cases is a little too wide. I know no text of the 
Hindu law that absolutely prohibits the alien- 
ation of the corpus of the temple property 
where there are sufficient circumstances .of 
necessity requiring it. What would amount 
to such necessity, may be a question noft easy 
of solution in the circumstances of each cise. 
But if a proper necessity is made ont, I feel’ 
no doubt that the. alienation’ ought to ba 
upheld. Tt seems to me that the’ authority 
of the Privy Council i is distinctly in favour of 
the view that the alienation should bs upheld 
if the necessity i is made out. There appears 
to be no distinction in this mattér as shown 
by Mr. Justice West in his very learned 
judgment in Manohar Ganesh Tambekar v. 
Lakshmiram Govindram (10), between a rə- 
ligious institution like a temple dedicated to 
an idol and a charitable foundation. In the 
most recent case on the subject to which re- 
ference has already been made the Privy 
Council likened the power of the shebatt 

(10) 12 B. 247, 


of an idol to that of the manager of an 
infant heir. Sse Abhiram Goswami v. 
Shyamni Charan Nanti (3). In’ Prosunno 
Kumari Debya' v. Golab Ohund Baboo (11), 
also, which appears to have been somewhat 
misunderstood their Lordships made the 
same observation that the authority of the 
sheb.tt of an idol’s estate was analogons to that 
of the manager of an infant heir and cited Lord 
Jasticé Knight Brace in Hanooman v, Musam- 
mat Babooee (12) asregards a manager’s powers 
of alienation. The remarks of their Lord- 
ships in that case, which was one to set aside 
a prior decree against the preceding trustee 
that that decree had been rightly made 
against the rents and profits of debutter lands 
(see page 153) and that no question was 
raised whether the lands themselves could be 
sold under the decree, have been taken 
to imply that a decree could not ba passed 
against the corpus of the temple property. I 
cannot agréé that there is any warrant for 
placing sacha construction on the decision 
of their Lordships in the face of the express 
statement that the powers vfa shebazt wera 
those of the manager of an infant heir which 
undoubtedly extend to the alienation of the 
corpus and the quotation from Hanooman Per- 
saud’s case (12) of the passage which upholds 
the validity of analienation in favour of a 
bona file lender after due eoquiry notwith- 
standing the manager’s wrong application of 
the money borrowed. Their Lordships ex- 
pressly assert (page 152) “it would seem to 
follow that the persons so entrusted must of 
necessity be empowered to do whatever may 
be required for the service of the idol, and 
for the benefit and preservation of its pro- 
perty, at least in as grəab a dagree as the 
manager of an infant heir. If this were not 
so, the estate of the idol might be destroyed 
or wasted and its worship discontinued, for 
want of the nezessary funds to preserve and 
maintain them.” Language more precise it 
is dificult to employ to defiae the powers of 
the trustee of a temple or the shebacét of an 
idol. See also Prannath Sarasvati’s Tagore 
Lectures on the Hindu Law of Endowments 
page 152. Their Lordships commended the 
prior decree against rents and profits only as 
proper, because necessity which may be 
sufficient for the charging of the rents and 


profits is not sufficient for the alienation of 
(11) 21. A. 145; 14B. L. R. 450; 23 W. R. 263, 
(12) 6 M. I. A. 393; 18 W. R. 81, 
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the corpus. If there should still be any pos- 
sibility of a misconception of their Lordships’ 
view of the limits of a frustee’s power of 
dlienation, that is completely removed by the 
decision | in Konwar Doorganath Roy v. Ram 
Ohunder Sen (13). In that casé also, dealing 
with ‘the powers of the shebact of an idol 
their Lordships at page 63 repeat the analogy 
of the manager of an infant heir and cite the 
well-known observations in Hanooman Per 
saud’s case (12). The question there related t> 
the sale of debutter property. At page 56, they 
say: “She (the skebact) had as the manager 
of the estate, power, if it were debutter de- 
dicated to the idol, to alienate so much of it 
as. was necessary to keep up the temple and 
worship of the idol.” Ab page 63, they re- 
peat ' She as the manager of this estate had 
the same right or an analogous right to that 
of the manager of an infant heir.” Their 
Lordships indeed proceeded so far as to hold 
the alienation justifiable on the ground of 
kona fide inquiry by the purchaser and a re- 
presentation by the alienor that the sale was 
made for the purpose of the repair of the 
temple. It is unnecessary to point out that 
the manager of an infant heir may absolute- 
ly alienate his property i in a case of need 
or benefit to the estate “that in a case of 
honest inquiry by the alienee the real ex- 
istence of an alleged sufficient and reasonably 
credited necéssity is not a condition precedent 
to the validity of his charge and that under 
such circumstances he is not bound to see to 
the application of the money.” The Privy 
Council spoke of the need and necessity re- 
ferred to in Hanooman Persaud’s case (12) as 
legitimate family purposes in Suraj Bunsi 
Koer v. Sheo Persaud Singh (14). O£ course, 
in the case of aù idol the inherent differ- 
ence in its character from a human 
infant must create differences in the circum- 
stances constituting necessity sufficient to 
validate the alienation. The physical and 
moral requirements of a human infant are, of 
course, difterent from the requirements of an 
idol oran object of public worship suited to the 
faith and rituals and religious traditions of 
the community for whose spiritual ministra- 
tion it has been set up. The requirements of 
daily worship, of buildings suitable for the 
carrying on of such worship and even of the 
essential festivals intended to cultivate the 
(13) 41. A. 62; 2 0, 341. 


(14) 61. A. 88 at p. 101; 40. L. R. 226;5 0, 148. 
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religious emotions of the section of the publie 
for whose benefit the temple is dedicated 
may afford: grounds for thé alienation of par? 
of the corpus of the property of the temple: y 
That such aliehations ought only to be re- 
sorted to as extreme measures in the absence’ 
of their reasonable means of providing for the 
needs of the temple may well be accepted as 
the canon of judgment in regard to the validity‘ 
of particular alienation. I have thought it 
necessary to make these observations to guard’ 
us from being supposed to accept without 
qualification some of the language employed 
in Nallayappa Pillai v. Ambalavana Pandara, 
Sannadhi (6), and Vidyapurna Thirtha 
Swami v. Vidyanidht Thirtha Swamt(7). Cer- 
tain English cases were referred to in’ the 
course of the argument. ‘The law in England, 
is at the present day embodied in Statutes. 
Before their enactment’ ‘it will be found that 
a similar test hás been laid down in England 
with regard to the validity of alienations of 
charity property. See Tudor’s Charitable 
Trust, IV Edition, pages 271, 272; also the 
decision in William Charles Quinn v. Thomas 
William Hungerford (15); and the cases cited 
by the Lord Clrancellor in his judgment and 
by the eminent counsel who argueù the éase 
on both sides. ‘There seems to be no doubt 
that in the actual application of the rule as: 
to necessity the English Courts have been: 
very stringent. A permanent lease at an 
uuvarying rent would have little chance of 
approval by them. it is unnecessary, however, 
to pursue this matter. ey 

As regards the present cage we must, on 
the authority of the Privy Council cases cited 
in the earlier Part of the jadgment, set aside 
the decree of the Subordinate Judge and 
restore that of the Munsif. No claim was 
made in the written statement for the value 
of improvements and no issue was raised as 
to whether the defendants were entitled to it. 
We must decline to allow the defendants 
to raise ijnow. They will pay the plaintiff’s 
costs in this case and in the lower appellate, 
Cours. 
i Appeul allowed. 
(15) 6 E. R. 1189. 
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ARUNACHALA REDDI V. PERUMAL REDDI, 


(8. o. 9 M. E Te90,y in 
MADRAS HIGH COURT. 
Secorp Civiu APPRAL No. 75 or 1909. 
August 24,1910. . .. 
Present: —Mr. Justice Miller and 
"Mr, Justice Krishnaswami Aiyar.:- 
„ARUNACHALA REDDI—PLAINTIFe — 
4 APPELLANT 
- + versus 
PERUMAL REDDI AND crazrs— 


Derenpants— RESPONDENTS. 
Civil Procedure Code (Act XIV of 1882), s. 13— For- 
nier suit bya mortgagee for sale—Mention of prior, 


“INDIAN CASES. 


encumbrance in the - plaint but no relief claimed—. 


Decree -silent as to prior mortgage of defendant— 
Decree silent on the point—No adjudication “on prior 
encumbrance. . 

In a suit for sale on a mortgage, if prior mort- 
gages aresimply mentioned and ño relief isasked in 
respect of, them, thédecree, though silentas to, the 
prior mortgages, must.not be understood 40 have 
negatived them, 

Srinivasa Rao Sahib v. Yamunabhai Amali, 290M. 
84; 16 M. L. J. 50 and O. M. S.A. 75 of 1906, 
referr ed to and approved. 


But it would be otherwise, if the plaintiff disputed 


the existence of the prior mortgage and asked fora’: 


sale-free of all incumbrances. 


Bri Gopal v. Pirthi Singh, 24-A. 429; 4 Bom. L. BR... 
827; 6 C. W. N. 889; 29 I. A..118 (P. 0.) and Mahabir ` 
Pershad Singh v. Prabhu Singh, 9 0. L, J. 78 ;-3 Ind.. 
Cas. 686, referred to and approved. 


‘Second appeal against the Access of the. 


District: Court, of Trichinopoly, in Appeal : 
Suit No. 65 of 1908,-presented against the - 


deeree of the Court of the District Munsit of 
Ariyalur, in Original Suit No. 1541 of 1906. 


Judgment: —in the former suit the 


then: plaintiff set out the prior mortgage of - 
the 6th defendant but did not make any 
allegation as to the amount, if any, then due ` 


under it nor ask that the sale should be made 
subject to it or free of it. The District 
Munsif found the amount due to be Rs. 178 
on an issue raised by the 8th defendant in the 
suit, but on other grounds dismissed the suit. 


The plaintiff appealed to the District Judge - 
but did not in his grounds of appeal take any ` 
objection to, or make any mention of the ` 


finding ‘on the question of the prior mort- | 
gages, and the decree of the District Judge i is 
silent apon the point. 


The finding. of. the. District Munsif who. 
dismissed the suit cannot be incorporated by. 


implication into the. decree of the District . 
When the suit was dismissed, the ` 


Judge. 
finding ceased to have-any effect and we must 
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take it that the decree of the District Judge 
did not dispose of or decide any question in 
regard to the prior mortgages. Srinivasa Rao 
Sahib v. Yamunabhat Ammal (1) and C. M. 
S. A. No. 75 of 1906 are anthoritiés for the 
position that the decree for sale though silent 
as to the prior mortgages must not be under- 
stood to have negatived them. In those cases 
the prior mortgagee was a party and though 
the amount of the prior mortgages was ex- 
pressly admitted, the same principle is ap- 
plicable in the present case. Sri Gopal v. 
Firthi Singh(2) where the plaintiff diapuied the 
existence of the prior mortgage and asked for 
a sale free of all incumbrances, stands on a 
different footing: vide Mahabir Pershad Singh 
v. Prabhu Singh (3). 

We reverse the decrees of the lower Courts 
and remand the suit to the District Munsif 
for disposal according to law. Costs will 
abide the result. 


Case remanded, 
(1) 29 M. 84; 16 M. L. J. 50. 
(2)-24 A. 429; 4 Bom. L. R. 827; 6 ©. W. N. 889; 
29 I. A. 118 (P. C.). 
(3) 9 C. L. J. 78; 3 Ind. Cas. 636. 





(s,c.9 M. L. T. 91.) 
MADRAS HIGH COURT. 
SECOND, Guern Aperan No. 739 or'1908. 

“October 19, 1910. ; 

Present:— Sit Ralph Benson, Judge, and 
Mr. Justice Krishnaswami Aiyar. 
GANGADHARAM AITYAR—Derenpant— 
APPELLANT 
versus 

SANKABAPE A NAIDU AND orasrs— 


PLAINTIPFS — RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 145— 
Order under the section—Swit to set aside order—Limit- 
ation Act (XV of 1877), s: 28, Sch. II, art. 47. 

The order of a Magistrate, under section 145 of the 
Code of Criminal Procedure, is not ultra vires, though 
made without making any.enquiry as to possession, 
when the party against whom the order is made 
admits the possession of the opposite party. Section 
28 and article 47 of Schedule II of the Limitation Act - 
apply to a suit brought to-set aside such an order. 


Second appeal against the decree of the 
District Court of Tinnevelly, in A. S. No. 


= 147 of 1907, presented against the decree of 


the Court of the District Munsif of 
Ambasamudram, in‘O. $. No. 10 of 1906. 
Judgment.—The only question: 


argued which is in the memorandum of 
appeals is that the Magistrate’s order was `’ 


236 - 


ulira vires and, therefore, article 47 of the 
Limitation Act did not apply, Mr. 
Seshachary at first contended that there was 
no dispute likely to cause a breach of thé peace 
to give the Magistiate jurisdiction. But 
Mr. Seshachary’s client set the Magistrate 
in motion alleging such a dispute and the 
Magistrate satisfied himself on enquiry that 
there was the dispute. Hesaw no reason to 
change his mind about the likelihood of a 


breach of the peace because the 2nd defend- 
ant agreed not to dispute the possession” 


of the present plaintiff. Then Mr. Seshachary 


argued that the Magistrate was bound to take. 


evidence on the question of possession. TLis 
he was not:boundto do in the face of the 
2nd defendant's statement. 
order not being bad for want of jurisdiction, 
article 47 clearly applies. ` 
“Mr. Seshachary attempted to raise a ques: 
tionas to the inapplicability of article 47 
and section 28 of the Limitation Act on the 
ground that he was in possession and had no 
need to sue for possession. We cannot allow 
him to raise this fresh point. 

The second appeal is dismissed with costa. 

Appeal dismissed. 


4 





E c. 9 M. L. T. 96.) 
A MADRAS HIGH COURT. 
Fiıgsi Cryin Appuas No. 20 or 1963. - 
September 9, 1910. 
Present: —Sir Arnold White, KT., Chief 
Justice, and Mr. Justice Ayling. 
MURUGAIYA MUDALIAR-—Praiwtirr— 
APPELLANT 
versus 
AYYADORAI MUDALIAR AND orurrs— 
DEFENDANTS— RESPONDENTS, 

Hindu Law—Joint family property— Attachment of an 
undivided member's share before -his death—Effect of 
death. 

The right of an attaching creditor of a member of 
an undivided Hindu family to proceed against his 
share of the family property is not affected by his 
subsequent death. 

Zamindar of Karvetnagar v. Trustee of Tirwmalat 
Tirupati etc., Devastanums, 32 M. 429; 2 Ind, Cas. 18, 
distinguished. 

Appeal against.so much of the decree of 
the Court of the Subordinate J udge of 
Nagapatam, in Original Suit No. 37 of 1901, 
as.is against the appellant. 

Judg ment.—This is an independent 
appeal arising out of the same suit as Appeal 
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The Magistrate's. 


ELISS 


Suit No. 14 of 1905. The present appellant is 
the plaintiff in the original suit, and only. two 
contentions have been argued before us. ` (1) 
That he is entitled to recover his share of 
the areca nut trade from defendants Nos. 2, 
8 and 12, that the one-twelfth ghare of the 
family property which accrued to him by 
survivorshi pon the death of the 3rd defend- 
ant must in any case be held free of, the 
8th defendant’s attachment. 

The first point has been dealt with by the 
Subordinate Judge in paragraph 22 of his 
judgment, and, in our opinion, rightly decided 
against the plaintiff. His claim depends. 
solely on the interested evidence ‘of his own 
father, the Ist defendant, and an abstract of © 
accounts said to have been prepared by him: : 
and no explanation is offered for the failure of 
the plaintiff and the lst defendant to claim the 
money due to them long ago, especially, when — 
it was so badly needed. The areca nut trade ~ 
admittedly ended in 1890: and the present 
claim is long time-barred as against the 8th 
defendant at any rate. 

In support of his second contention, the 
appellant relies solely on the view expressed 
in Zamindar of Karvetnagar v. Trustee of” 
Tirumalat Tirupati etc., Devastanams (1), to 
the effect that an attachment in exécution of 
a decree does not operate to create a charge: 
and gives an attaching creditor. no higher 
right than to have the property kept in ` 
custodia legis pending determination of his ` 
right. 2 

The observations in Zemind. ir of Karvétna- 
gar v. Trustee of Tirumalat Tirupati ete, Te” 
vastanams (1), were made with reference to . 
the question whether, in- the circumstances < 
which had arisen in that case, judgment- ~ 
creditors who had obtained orders of attach- - 
ment were in a stronger position than judg- ` 
ment-creditors who have not obtained orders 
of attachment. We are not prepared to say 
that these observations are applicable toa ` 
case like the present where the suitis for 
partition and the question for determination 
is the rights of the members of the . family 
in which the partition is made. : 

The appeal will, therefore, be dismissed. . 
with costs. 


The memorandum of objections filed bg 
the 9th respondent (12th defendant) relates . 
to items Nos. 199 and 102 which the Sub- 


(1) 82 M. 429: 2 Ind. Cas. 18, i 
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ordinate Judge found to constitute a charit- 
able endowment. For reasons set forth in 
the judgmentin Appeal Suit No. 14 of 1905, 
we find the endowment not to be proved, and 
. she items to constitute part of the joint 
family property. The plaintiff’s contention 
that the sale by Exhibit VIII was fictitious 
and void of consideration has been decided 
against by the Subordinate Judge. 
lows that the plaintiff (appellant) is entitled 
to no relief regarding these items; and he 
must pay the 9th respondent gosta in both 
the Courts. 





(s.c.9 M. L. T. 102.) 
MADRAS HIGH COURT. 
Crry Civin Coure Arrear No. 10 or 1909. 
March 18, 1910. . 

Present: —Sie Arnold White, Kr., Chief 
Justice, and Mr. Justice Abdur Rahim. 
VELAYUTHAN CHETTI ann orasrs— 
PLAINTIFF3S——ÀPPELLANTS 
versus 
PILLAIYAR CHETTI AND OTHERS— 
J)RFENDANTS— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 180—Action- 
able claim —Tranofer instrument in writing. 

A transfer of an actionable claim within the 
meaning of section 180 ofthe Transfer of Proporty 
Act can only be made by an instrument in writing. 

Appeal against the decree of the City Civil 
Court, Madras, in Original Suit No, 54 of 
1908. $ 

Judgment. —We think the City Judge 
is right in holding that the evidence in sup- 
port of the plaintifi’s case is unworthy of 
credence If Subraya Chetty had been carry- 
ing ona lucrative business iú partnership with 
his father-in-law the lst defendant,. there 


would have been some sort of accounts forth-- 


coming and the 1st plaintiff who lived in the 
same house would have been able to give 
some particulars of the alleged business; fur- 
ther it is difficult to believe that Subraya 
Chetty should have waited till the day he 
died to settle acconnts with his partner or 
that he -should have been in a position in the 
very last hours of his life to calculate exactly 
how much be had saved in the course of 
several years preceding his death without the 
help of any account book or notes. Nor can 


we say that the Judge is wrong in not accept-_ 


ing the story regarding Exhibit A, the draft 
pro-note. We think the reason he gives for 
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not acting upon the evidence of Nagalinga 
Chetty and Kesvalu are such as naturally oc- 
cur to one in regarding the probabilities of the 
story. Much emphasis was laid by the learn- 
ed Vakil for the appellants on the fact that 
the lst defendant states that when he asked 
his son-in-law what provision he was going to 
make for his poor relatives Subraya Chetty ask- 
ed him to give them the jewels which belonged 
to his wife who had predeceased him. The 
Ist defendant says that he did hand over the 
jewels according to the instructions of Subraya 
Chetty but the appellants’ Vakil argues that 
this is not true and that the story regarding 
the jewels had been invented in order to effec- 
tually hide the true fact. But we do not see 
what necessity thedefendants wereunder to put 
forward a.positive case of their own if it was 
not bona fide. Nagalinga Chetty himself ap- 
pears to have instructed the Ist defendant’s 
pleader in a previous litigation to the effect 
that the jewels were made over to Subraya’s 
relations, though now appearing as witness 
for the plaintiff, he denies all knowledge of the 
transaction. Admittedly there were jewels of 
the value of about Rs. 2,000 “which belonged’ 
to Subraya and if they are still with the de- 
fendants it is difficult to believe that the plain- 
tiffs who are very poor should have omitted 
to make a demand for them. Then it appears 
that about a month before the death of 
Subraya Chetty his father-in-law endorsed 
a favour two promissory-nofes for about 
. 4,000, This transaction can only be, ex- 
mee on the footing either that on that date 
there was a settlement of accounts between the 
two or that the 1st defendant who was very 
fond of his son-in-law and maintain him for 
years made a gift of that money to him. Then 
it is unlikely that ifthe lst defendant owed to 
Subraya a further sum of Rs. 2,160 no similar 
arrangement should have been made with 
regard to it or that a well-to-do man like the 
lst defendant who was so generous to his son-- 
in-law and even anxious about some provision’ 
being made for his poor relatives should think 
of depriving the plaintiffs of a sum of 
Rs. 2,000 and odd which means a great deal to 
them and is not perhaps of much consequence 
to the Ist defendant if, in fact, the plaintiffs 
were entitled to the money. The appeal 
should, therefore, be dismissed with costs. 
We have dealt with the case on the basis 
that the so-called agreement has been proved, 
But it struck us in the course of argumen 
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that the arrangement relied on by the plaintiffs 
if made out would have the effect of transfer 
of an actionable claim within the meaning of 
section 130 of the Transfer ot Property Act 
and such a transfer can ‘only: be made by 


an -instrument in writing. But the plea was ; 


not apparently taken before the lower Court 

and the learned Vakil for the appellant said he 

was not prepared to deal with the question. 
Agpeal dismissed. 





(s. c. 9 M. L. T. 108.) 

MADRAS HIGH COURT. 
jRererrep Triar No. 36 or 1910. 
Orman Appears Nos. 443 anp- 444 ox 1910. 

October 4, 1910. 
Present:—Mr. Justice Munro and Mr. Justice 
Sankaran Nair. 
In re BUTARI CHINNA VOBIAH— 
PRISONER 
> Penal Code (Act XLV of 1860), s. 302—Murder— 
Several accused —No evidence as to who a uck the fatal 
blaw-~Conviction—Sentence. 

Where there are several persons aueieed of murder 
and there is Ro “reliable evidence as to who struck 
the fatal blow, ib is not safe to differentiate the guilt 
of the accused and sentence some of them to the 
extreme penalty of the law. 

Trial referred by the Court of Session of 
the Cuddappah Division for confirmation of 
the sentence of death , passed upon the said 
5th prisoner in Case No. 39 of the Calendar 


for 1910. 


Judgment.—tThe Sessions Judge and 
the Assessoit have found the appellants guilty 
of the murder of one Sugali Nannegadu and 
we haveno doubt they are right. Nan- 
negadu was admittedly murdered about 6 
P. M. outside the Chavadi in the village of 
Brahmanapalli and while the defence alleged 
that the murder was committed by some un- 
known strangers. We have no doubt that Pro- 
secution Witnesses Nos. | and 2 were pre- 
sent at the time and that they were telling 
the truth when they say the appellants were 
the murderers. By 8-30 P.M., prosecution 
Witness No. 1 was giving a statement to the 
Sub-Magistrate at Kadiri, five miles from the 
scene of offénce, and this after a visit to his 
own village on the way and in this the appel- 
lants were implicated. Much has been made 
of the- fact that in that statement, Ankigadu 
was said to have witnessed the 
whereas: -Ankigadu merely Says he saw Prose- 
cution Witness No. 1 running from the village 
of Brahmanapalli and was told by him ofthe 
murder. ‘There is in the’circumstances noth- 
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beating © 
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In re LAL SINGH) - 3 $ 


ing very extraordinary in & man like prose- 
cution. Witness No. 1 mentioning, Ankigdda 
as an eye witness.. We consider that’ the 
defence evidence that some unknown person! 
killed the deceased is worthless. .;We cobfirt. 
the conviction. The Sessions Judge has sen- 
tenced the fifth accused “to death on the 
ground that he struck the fatal blow. ` There 
is, however, nothing in the early stages of the 
cage to indicate who struck that blow, and we 
do uot think it safe to rely on. the later 


differentiation of the parts taken by the 


various appellants. We, therefore, confirm the 

‘sentences passed or accused Nos. 1 and 4 and 

dismiss their appeals and reduce the sentence 

on the fifth accused to transportation for life. 
č ` © “Sentence gonfirmed, 





MADRAS HIGH COURT. 
TRIMINAH Rererence No. 25 or 1910. 

: January 30, 1911. : 
Present:—Mr. Justice “Abdur Ruhim and ` 
Mr. Justice Ayling. 

In re LAL SING H—Accusep. 

Penal. Code (Act XLV of 1860), së. 880, 457—Recent 
possession of stolen property—Possession of stolen article 
on the persoh,of accused's sister 12 duys ater theft 
Accused and his sister occupying same Rouse—Pr 0- 
perty traced, to accused’s possession, 


Where stolen. property was found on the neck’ of $ 


accused’s sister 12 days after the- theft, and decused- 


and his sister were living in the same house and the 
jury found acoused guilty of being in possession. of 
stolen. property: 


Held, that possession was rightly traced to the- 


accused and that the High-Court could not interfere 
with the jury’s verdict. 


` Reference under section 307 of the Oriminal ` 


Procedure Code. by the Sessions Judge .of 


Chingleput, in Case No. 23 of the Calendar for. 
1910. This reference coming on for hearing - 
after service of notice and counsel not appear... 
ing on. behalf of accused, upon perusing the i 


letter of reference dated 16th November 1910 


No. 1426 and the records of the evidence and ` 
proceedings before the.Court of Session, and. ` 


upon hearing the arguments of the Public 


Prosecutor for the Crown, the Court delivered , 


the following 


dudgment.—The Jury found that the. 
jewel belonged to the complainant and that - 
ib was stolen by the burglars on the night of : 
Ist June last, and about 12 days afterwards it . 
was found on the neck cf the accused's sister . 
who lived in the same house as the accused . 


when the house was searched on suspicion. The 


Jury were satisfied that’ under the circum. ` 
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stances the jewel was traced to the possession 
of the accused. The learned Judge expresses 
himself as “doubtful ” whether the verdict of 
the Jury is right as he thinks that the fact 
that the jewel was found in the house of the 
accused on the neck of his sister does not 
show thatit was necessarily in the possession 
of the accused and relying upon Empress v. 
Mathan (1), he has referred the case to us 
under section 307, Criminal Procedure Code. 
That section authorises a reference against 
the verdich of a Jury only when such ver- 
dict, in the opinion of the Judge, is clearly 
wrong. It seems to us that upon the 
facts of this case it is difficult to say that the 
Jury’s conclusion is wrong. The learned 
Judge had quite rightly pointed out to the 
Jury that they must find that possession was 
clearly traced to the accused before they could 
find him guilty. The Jury in spite of that 
direction brought in a verdict of guilty, and 
we are not prepared to hold that they were 
wrong so as to justify usin interfering with 
the verdict. 

We convict the prisoner of offences under 
sections 457 and 3530, Indian. Penal Code, of 
which the Jury found him guilty and sentence 
him to 18 months’ rigorous imprisonment. 
The sentence will take effect on the expiry 
of the sentence which, we understand, the 
prisoner is now undergoing for another 


offence. 
(1) 6 B. 731. 


MADRAS HIGH COURT. 
Criminar Revision Case No. 498 or 1910, 
(Criminat Revision Permios No. 410 or 

1910.) 
January 16, 1911. 
Present: ——Mr. Justice Munro. 
K. NARASIMHA CHARIAR AND ANOTHER— 
PETITIONERS 
versus 

PILLANNA AND OTHERS—-RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), ss, 145, 
148— Withdrawal of proceedings by petitioner—Award 
of costs—Order allowing withdrawal, whether a “deci- 
sion” 

An order allowing proceedings initiated under sec- 
tion 145, Criminal Procedure Code, io be withdrawn 
is not a “decision” within the meaning of section 148 
of the said Code and an award of costs to the 
counter-petitioner under section 146, Criminal Pro- 
cedure Code, is illegal. 


Petition praying the High Court to revise 
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the order of the Sub-Divisional Magistrate 
of Hosur, dated 20th July’1910, in Miscella- 
neous Case No. 7 of 1910. 

Facts.—Proceedings were instituted by 
petitioner under section 145, Criminal Pro- 
cedure Code. Onhis applying for permission 
to withdraw the proceedings, the lower Court 
passed the following order:— 

“The ease is withdrawn by petitioners. It 
is allowed to fall through. Costs will be 
given for the counter-petitioners as the with- 
drawal was made at a very late stage of the 
proceedings.” 

Against this award of costs, petitioner 
moved the High Court in revision. 

Mr. T. M. Krishnaswami Adyar, for the 
Petitioners. 

Dr. S. Swaminathan, for the Respondents, 

Order.—I doubt if the order of the 
Magistrate can be considered a “decision” 
under section 145, Criminal Procedure Code, 
and, that being so, costs could not be awarded 
under section 148 of the Criminal Procedure 
Code. The order as to costs is set aside, and 
the costs, if paid, will be refunded. 

Order as to costs set aside. 





MADRAS HIGH COURT. 
First Civic Apeeat No. 145 or 1906. 
January 18, 1911. 
Present:—Mr. Justice Krishnaswam' Aiyar 
and Mr. Justice Ayling. 
Raja TIRUMAL RAJU BAHADUR VARU 
AND OTHERS—APPELLANTS 
2ersus 


PANDLA MUTHIAL NAIDU AND orners— 


RESPONDENTS, 

Mortgage—Part of consideration void—Validity of 
mortgage to the extent of consideration passed—Mort- 
gagee prescribing for a larger interest—Redemption— 
Timitation Act (KV of 1877), Sch. II, art! 148. 

Where a part of the consideration for a mort- 
gage is void or fails, or the mortgagee makes de- 
fault in paying it, the mortgage is good to the extent 
of the consideration that has validly passed. 

Subba Row v. Devar Shetti, 18 M. 126 and Walker v 
Carleton, 97 Mass. 882, distinguished. 

Srinivasa Swami Aiyangar v. Athmarami Aiyar, 32 
M. 281; 19 M. L. J. 280;5 M. la. T. 84; 2 Ind. Cas. 
612; dAnakiram Kasmi v. Saidamgdath Arullay, 2 M. 
79; Chinnayya Rowthen v. Chitambaram Chetty, 2 M. 
212; Rajani Kumar Dass v. Gaurkishore Shaha, 35 
©. 1051; 7 C. L. J. 586; 12 C. W. N. 761; Munshi Baj- 
rangi Sahai v. Udit Narain Singh, 10 C. W. N. 932, 
referred to. 

Plaintiffs’ predecessors executed a usufructuary 
mortgage to defendants for Rs. 24,600 in 1832, 
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Rupees 17,000 of the consideration was amount due 
under previous decrees obtained against the mort- 
gagors. For this, sanction of Court wns not ob- 
tained under section 257 A, Civil Procedure Code, 

1882. Ina suit by plaintiffs for redemption : 
` Held, (1) that the mortgage was not valid to the 
extent of Rs. 17,000. 

(2) that.the suit was governed by article 148 of 
the Limitation Act and was not barred. 

(3) that the mortgagees could not prescribe for a 
larger interest than Rs. 7,600 and time did not run 
in their favour for tho acquisition of a larger in- 
terest by their mere assertion of it tothe knowledge 
of the mortgagor. 

Khirajmal v. Daim, 32 C. 296; 2A. L.J. 71; 
10. L. J. 584; 7 Bom. L.R.1; 9 C. W. N. 201; Muzaffar 
Ali Khan v. Parbati, 29 A. 640. ab p. 647; A, W.N. 
(1807) 221; 4 A. L. is 521; Ali Mahomed v. Lalta 
Baksh, 1 A. 655; Rairu Nair v. Moideen, 13 M. 
39 and Bijari v. Puttanna, 14 M. 38, referred 
to. 


Appeal against the decree of the Subordi- 
nate Judge of North Arcot, in O. 8. No. 2 of 
1906, dated bth April1906. 

The Hon’ble Mr. L. A. Govtndaragava 
Aiyar and Mr, A. Ramachandra Aryar, for 
nd Appellant. 

Mr. P. R. Sundara Assay (Mr. K. 
nivasa Atyangar for him), for the 
spondents. 

Judgment.—the plaintiff's predeces- 
sors-in-title gave a usufructuary mortgage to 
the lst defendant and the 2nd defendant's 
father for Rs. 24,600 in the year 1882. 
Part ‘of thé consideration of the bond consist- 
ed of Rs. 17,000, stated to be due under 
decrees previously obtained against the 
mortgagors. It is contended for the plaintiff 
that this sum was in excess of the amount 
actually due under the decrees and that the 
agreement to pay ‘was in contravention of 
section 257A of the old Code and, therefore, 
void. The Court below has given no finding 
on the question, no evidence having been taken 
on the point. Assuming the plaintiff’s con- 
tention to be well-founded, the further point 
arises whether the defendants having been in 
possession for more than 12 years under the 
usufructuary mortgage for Rs. 24,600, they 
have acquired a prescriptive title to that 
mortgage interest. The District Judge has 
decided in their favour. On appeal it is 
argued for the appellant that there was a 
good usufructuary mortgage for Rs. 7,600 at 
all events, and the possession of all the mort- 
gagees having commenced under a valid 
mortgage for that sum, the defendants 
could not by assertion of a larger interest 
acquire a prescriptive title to it, 


Sri - 
Re- 
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The first question we have then to consider 
is whether there isa good usufructuary mort- 
gage for Rs. 7,600. There is nothing to 
show, as pointed out in Srinivasa Swami 
Atyangar v.' Athmarama Aiyar (1), that the 
parties expressly stipulated. that the mort- 
gage shonld not take effect unless the whole 
consideration was really and validly given by 
the mortgagee. It cannot be said that there 
is an implied understanding in the case of 
every moitgage, where less than the full 
consideration is advanced by the mortgagee, 
that the mortgage should fall through un- 
less the balance of the consideration~is made 
good. It may also be that, if thereis an 
agreement to advance the full consideration 
for the mortgage and. there.is a breach of the 
agreement on the part of the mortgagee, sec- 
tion 39 of the Indian Contract Act will, as 
suggested in Subba Row v. Devar Shetti (2), 
justify the mortgagor in putting an end -to 
the contract of mortgage. Itseersto u3 that 
the mortgagor may treat the mortgage. as 
good to the extent of the consideration‘ re- 
ceived and sue for damages for non-payment 
of the balance as suggested in Anakaram 
Kasmi v. Saidamadath Avullay (3) and ex- 
pressly decided in COhinnayya Rowthen v. 
Chitambaram Ohettt (4). He may allow the 
mortgagee to treat the mortgage as good and 
to sue the ‘mortgagor for sale as in Rajani 
Kumar Dass v. Gaurkishore Shaha (5) or for 
foreclosure as in Munshi Bajrungi Sahat v. 
Udit Narain Singk (6). The decision in Subba 
Row v. Devar Sheiti (2), which treated the 
mortgage as invalid because part only of the 
consiceration agreed upon was advanced, 
was based on the views that the mortgagor 
had cancelled the mortgage and the mort- 
gagee had acqniesced in the cancellation. 
Where part of the consideration is void, or 
fails, or the mortgagee makes default in pay- 
ing it, the right principle seems to be that 
the mortgage is good to the extent of the 
cousideration that has validly passed. In 
Jones on Mortgage, Volume 1, section 378, 
the rule is thus stated: “If the mortgagee 
advances only a part of the sum contemplat- 
ed in the mortgage, it is a valid security 

(1) 32 M. 281; 19 M. J. 280; 5 M. L. J. 84; 2 Ind. 
Cas. 612. 

(2) 18 M. 126, 

(3) 2 M. 79, 

(4) 2 M. 212. 


(5) 35 0. 1051; 7 C. L. J. 586; 12 0. W. N. 761, 
(8) 100. W. N. 932 
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dor ao muchas lis doas advance and for’ só 
much only. : 
the mortgage.i is good against, the mortgagor's 
assignee. in -bankraptey.” 
American cases. aré éited at ‘the foot in: sup- 
port ofo the above. principle. Mr.” K. Sri- 
nivasa -Aiyangar, who appeared for the re- 
spohdent, pressed. upon our attention the case 
of Walker v. Carleton (7): as a-décision in-his 
favour. “Apart from-the fact that the de- 
cision is adversely criticised by the learned 
wubhor, the case appears to be clearly dis- 
tinguishable because the mortgagor gave a 
separate note payable in a shorter time for 
the part of the consideration which was all 
that was-advanced. Putting aside this case, 
` Sherefdre, as. inapplicable, the whole weight 
ofauthority - -appears ‘to be in favour of the 
rule enunciated in the passage cited. Mr. 
Srinivasa Aiyangar further contended that to 
give effeck to the. mortgage as good for the 
consideration -actually given, would be to 
make. anew contract. between the parties. 
We do not think the argament is sustainable. 
Tt would be-perfectly open to the mortgagor, 
as already pointed out, treating the whole 
eontractsas valid and enforceable, to recover 
damages for the partial breach. If then the 
mortgage-of the entire property for the con- 
sideration that validly passed between the 
parties isa valid transaction, there is no 
fodndation for the further contention that 
the mortgagees have acquired a prescriptive 
title to the usufractuary mortgage interest of 
Rs. 24,600. - If the defendants were entitled 
to remain in possession as mortgagees under 
the valid.mortgage for Rs. 7,600, time could 
not'run in favour of the defendants for the 
acquisition” ‘of a larger interest by their mere 
assertion of it to the knowledge of the mort- 
gagor. Under the terms of the mortgage 
instrument, Exhibit A, interest was payable 
at-8 annas per cent, per mensem. The usu- 
fructuary mortgage of the property was till 
the principal and interest were paid off. 
The income of the entire mortgaged property 
receivable by the mortgagees was fixed at 
Rs. 1,764, out of which Rs..1,476 was to be 
appropriated towards interest estimated to bo 
due at the rate mentioned and the balance 
of Rs. 288 towards the pesh kush. If the 
consideration for the mortgage ‘became void 
to the extent of Rs. 17,000, a proportionate 
amount of the anus interest would not be 


(nN 97 Mass. 882. 


IN DEAN. 
- payable ouf of thé inčóho fixed, bat “under 
For thé’ advarices actually made 


- -A- nomber’- “of. 


-not affect the relation of mortgagee. 
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séction 76 “of the Transfer of Property Act. 
lanse (b), thé sum was liable to, be debited 
againsb’ the mortgagee in“ “réduction of the 
principal sun due under the mortgage. But 
whether this is so or nob, the question as to 
what becomes of the available surplus does 
Not- 
withstanding then the invalidity of part of 
the ¢onsideration, the mortgagee’s right to 
possession under the mortgage remains. 
Article 148 applies to a suit for redemption 
or for recovery of possession of immovable 
property mortgaged notwithstanding any 
assertion by the mortgage of a larger interest 
than twas validly passed to him under the 
mortgage. Article 144 has no application 
when other special provision is made by the 
Limitation Act for a suit for possession of 
immovable property. It cannot ba denied 
that article 148 is such a provision. The 
mortgagor’s right of redemption is not ex- 
tinguished, and as the whole property has 
béén validly mortgaged, the 60 years period 
under Article 148 applies. This was the 
decision of the Privy Council in Khirajmal 
v. Daim (8). The mortgagees were bonnd 
to pay part of the income of the mortgaged’ 
property of which they had possession as a 
subsistence allowance to the mortgagor. 
Under an invalid sale, ‘the mortgagees 
purchased the mortgagor’s interest though 
the sale was in some body. else’s name benami 
for them. The Privy Council said; — As bet- 
ween mortgagor and mortgagee, neither exclu- 
sive possession by the mortgagee for any 
length of time short of the statutory period 
of 60 years nor any acquiescence by the mort- 
gagor not amounting to a release of the equity 
of redemption will bea bar or defence toa 
suit for redemption if the parties ara other- 
wise entitled to redeem.” This view was 
followed in Muzoffer Aid Khan v. Parbati (9). 
The same principle was applied iu Aly Ma- 
hamad v. Lalta Baksh (10); Riiru Nair v. 
Moidin (11) and Bijari v. Pultanna (12). As 
the mortgagor has a subsisting right to re- 
deem and to recover possession, the mort- 
gagee cannot prescribe for a larger interest. 


(8) 320. 296; 2 A. D. J. 7l; 1 0. L. J. 584; 7 Bom. 
L. R. 1:9 ©. W, N. 201. 

(9) E9 A. 649 at p. 647; A. W- N. (1907) 221, 4 A. 
L. J. 521. 

(10) 1 A.655. > 

(11) 13 M. 39, f ~ 

(12) 14 M. 38, : 


: 
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We must set aside the decree of the Sub- 
ordinate Court and remand the case for dis- 
posal according to law. The costs hitherto 
incurred will abide and follow the result. 
Appeal allowed. 





PUNJAB CHIEF COURT. 
First Crvit Appean No. 1245 or 1909. 
~ January 19, 1911. 
Present :—Mr. Justice Johnstone. 
NIKKA—PLAINTIFF—ÅPPELLANT 


Versus X 
Musammat GURDAT AND OTHERS— 


DEFENDANTS— RESPONDENTS, 

Custom—Alienalion of occupancy rights with consent 
of landlord—Right of alienor’s collaterals to contest— 
Extinction of tenancy—Punjab Tenancy Act (XVI of 
1887), ss. 58, 59, 60—Pre-emption or declaration by 
landlord does not extinguish tenancy —Sale to landlord 
yesults in extinction. 

Like the alienations of ancestral land under the 
Punjab Customary Law, a transfer of ancestral 
occupancy rights, without necessity or consideration, 
is liable to be contested by the alienor’s collater- 
als, whose rights to object to the alienation remain 
intact, and are enforceable so long as the occupancy 
rights in question, which are extinguishable only by 
statute, are not extinguished ‘under the provisions 
of the Punjab Tenancy. Act. | 

When a landlord does not ererbise his right of 
pre-emption under section 53 or sue to have a 
transfer made without his consent declared void 
under section 60, or even when he sues and suc- 
ceeds in having the transfer declared void, the re- 
sult is in no case the extinction of the occupancy 
rights; and in all these cases the collaterals of the 
alienor can exercise their right to contest the 
transfer. 

The only case in which the alienor’s collaterals 
have no right to contest an alienation of occu- 
pancy rights is where the transfer isin favour of 
the’ landlord himself, as in that case the occupancy 
rights themselves become extinct under the Ten- 
an¢y Act. 

Therefore, where an occupancy tenant alienates 
his rights in the tenancy with the consent of the 
landlord, the occupancy rights do not become 
extinct by operation of law or by the act of the land- 
lord and the alienor’s collaterals can contest the 
alienation. ` 

Second appeal from the order of the Divi- 
sional Judge, Hoshiarpur Division, dated 
17th March 1909, affirming the order of the 
Munsif Ist Class, Hoshiarpur, dated 231d 
December 1908, dismissing plaintiff's suit. 

Mr. Sundar Das, for the Appellant. 

Rai Sahib Lala Sukh Dial, for the Re- 
spondents. 

Judgment.—Admittedly there is no 


direct authority to guide us in deciding the 
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crucial point in this case; but from the statute 
law and the rulings* noted below prin- 
ciples may be deduced which make it 
clear to my mind what the decision must be. 

The parties whose customs have to be con- 
sidered are Rajputs and so subject to what 
is called Punjab agricultural custom. Mangal 
occupancy-tenant under section 5, Tenancy 
Act, transferred by sale his tenancy to Udho, 
defendant No. 3, it is said without considera- 
tion or “necessity.” The defence was a denial 
of the ancestral nature of the land, an asser- 
tion of consideration and ‘necessity’, and an 
allegation that, inasmuch as the landlords 
consented to the transfer, plaintiff cannot 
object. The first Court held that the land- 
lords’ consent deprived ‘plaintiff of his locus 
standi and the learned Divisional Judge con- 
curred in this view. 

I have admitted the revision filed by plain- 
tiff as a further appeal under clause (b), sec- 
tion 70 (1), Punjab Courts Act. In my opi- 
nion, the view taken by the Courts below is 
incorrect. 

Review of the authorities leads me to the 
following conclusions :— 

(i) The parties being Rajputs and agri- 
culturists, the act of the deceased 
Udho in alienating ancestral pro- 
perty without “necessity” would ‘be 
liable to be contested by the plaintiff 
Gao Gujar v. Sham Das 

1 

Ancestral “occupancy” lands are on 
the same footing in this respect as 
proprietary land. 

(iii) So long as the occupancy rights 
in question in such a case as the pre- 
sent have not been extinguished, the 
reversionary rights remain intact 
and enforceable. Section 59 (2) 
Tenancy Act, and Karam Din v. 
Sharaf Din (2) and Abdulla v. Allah 
Dad (3). 

Occupancy rights can beextinguish- 
ed only by statute, and the Ten- 
ancy Act lays down the _various 
(1) 107 P. R. 1887. 


(2) 89 P.R. 1898. 
(3) 98 P. R. 1907. 


(iz) 


(čv) 





#Gujar v. Sham Das, 107 P. R. 1887; Karam Din v. 
Sharaf Din, 89 P.R. 1898; Puran Chand v. Mahesha, 69 
P. R. 1909; Nihal Singh v. Khazan Singh 24 P. R. 
1902 ; Abdulla v. Allah Dad, 98 P. R. 1907 ; Bhag 
Singh v. Sharam Singh 38 P, R. 1903; 1 Ind. Cas. 780, 
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methods and causes of extinction— 

relinquishment by tenant, section 36, 

failure of tenant to cultivate, etc., 

` -section 38; ejectment by landlord 

“on any ground mentioned in sec- 

tion’ 39; purchase of the rights 

by the landlord under section 53, 

in cases of occupancy rights under 

section 5. Weare here concerned 

only with the last of these 

methods. 

` (v) When the landlord does not exer- 

i cise his right of pre-emption under 

_ section 53 or sue to havea transfer 

made without his consent, declar- 

ed void or even when he sues and 

. succeeds in having the transfer de- 

clared void, the result is in no 

case the extinction of the occu- 

pancy rights in his favour, but 

: merely the transfer of them to a 

new person; and it follows that in 

all these cases, the reversioner of 

the vendor or transferor can exer- 

cise under Punjab Customary Law 

his right to contest the sale or 

transfer. Bhag Singh v. Sharam 
Singh (4). 


(vi) Equally, when-a tenant with occus 
pancy rights transfers them with 

. consent of the landlord, the occu- 
paucy rights do not become extinct 

by operation of law or by the act 

of the landlord and thus the rever- 
sioner of the transferor can contest 


the transfer. Puran Chand v. 
Mahesha (5). 
(vit) In cases of transfer, it is only 


-where the transfer is to the land- 
‘lord himself that the statute lays 
it down that the tenancy is ex- 
tinct. It isonly insuch a case 
‘that Punjab custom is ousted, the 
statute making a special concession 
in favour of the landlord him- 
self to enable him, in a fair and 
equitable manner, to remove from 
his estate rights which constitute 
a serious derogation fromits com- 
pleteness. Nihal Singh YV. Khazan 
Singh (6). 


(4) 38 P. R, 1909; 1 Ind. Cas. 708. 
(5) 69 P. R. 1900. 
(6) 24 P. R. 1902. 


INDIAN CASES.. 


293 


Respondents quoted Nihala Singh v. 
Ishar Singh (7) before me; but, as stated in 
Puran Chand v. Mahesha (5), that ruling had 
been virtually overruled by Karam Din v. 
Sharaf Din (2). [I may note that 68.P. R. 
1894 has been wrougly described in 24 
P. R. 1902 by Clark, C.J., as a case of sale to 
a landlord.] 

Fagir Muhammad v. Fazal Muhammad 
(8) has also been cited. 

The ruling as a whole is clearly inappli- 
cable here. Buta passage on page 62, quote 
ed by the first Court, has been relied upon. 
That passage, however, is obiter dictumand, in 
my opinion, is also incorrect in law, as ap- 


pears from the other authorities guoted in the 


present judgment. 

For these reasons, I accept the appeal 
and setting aside the lower appellate 
Court's judgment and decree, I remand the 
case under Order XLI, Rule 23, Civil Pro- 
cedure Code, for re-trial of the appeal on 
the merits. Apparently the lower appellate 
Court will have to accept the appeal to it and 
also remand to first Court under the same 
Rule as just stated. 

Stamp on appeal refunded. Other costs to 
be costs inthe case. 3 


Appeal allowed, 
(7) 68 P. R. 1894. 
(8) 16 P. R. 1906; 66 P. L. R. 1906. 





ALLAHABAD HIGH COURT. 
Frast Oivin APPrat No. 314 or 1909, 
January 19, 1911, 
Present:—-Mr. Justice Richards and 
Mr. Justice Tudball. 
CHANDRA DEO MISSER AND orners—-~ 


DerenDants—-A PPELLANTS 
versus 


HARPAL SINGH AND orgers—Pusrntirrs 
—~RESPONDENTS. 

Hindu Law—Joint family property—Mortgage of 
property by one member for satisfaction of family debt 
—Tiability of other members of family—Preswumption. 

A joint purchase of property was made in the 
name of one member of a joint Hindu family. Subse- 
quently, a portion of the property was mortgaged by 
the same member in satisfaction of a previous ‘joint 
mortgage debt: 

Held, that the necessary presumption under the 
circumstances was thatthe mortgage was execnted by 
the single member in hiscapacity of the Manager of 
the family, that the other members were bound by tho 
mortgage and that the property could be sold in exe- 
cution of a decree obtained on foot of that mortgage, 
even though the other members of the joint family 
were not parties to it. ‘ 
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First: appeal: from the,, decision of the 
Subordinate Judge of Azamgarh, datéd the 
19th Juna 1903, . 

The Hon’ble Nawab Abdul Majid, (with him 
Mr. Muhammad Ishag), “for the Appellant. 

Mr. Surendro Nath Sen, for the. Respondent; 
: Judgment.—This appeal arises out 
of a suit in which the plaintiffs sought posses- 
sion of gemindart shareinsome eight villages. 
The property was purchased. on the 20th 
of June 1881. -in the name of one Baldeo 
Sahai. | Ab... if time ‘shares in eighteen, 
villages wore purchased: - ‘The pi 'aintiffs are 
the brothers | and a nephew of Baldeo Sahai. 
The property which, is sought to be recovered, 
in the present guit is part but not all which 
was comprised in the sale-deed. Part of the 
property, the,subject matter, of this guit, was 
mortes ged by Baldeo Sabai first of all on 
the ast. of August. 1885. This mortgage 
was really a renewal , o£ the mortgage. 
dated the 8rd of December 1880. We arg, 
perfectly, satisfied that the mortgage of the 
rd of December 1880, which was renewed 
as already mentioned by the mor tgage of the 
81st August 1885, was executed for the pur- 
pose of raising in par} the purchyge- -money 
required for the purchase of the property,. the 
subject-matter of the sale-deed of the 
20th of June 1581. On the 28th of Feb- 
ruary 1894, a1 decree was obtained against 
Baldeo Sahai on foot of the mort- 
gage ofithe 8lst August 1885. Tne property, 
the ‘subject-matter of the mortgage, was 
pub up for sale, ‘sold and purchased by the 
decree-holders in September 18941 The 
preceeds of the sale of the mortgage property 
proved ingnfficient and the decree-holders 
applied for a decree under section 90 of the 
Transfer of Property. Act. A decree under 
section 90 was obtained anda certain share 
inthe village of Odhra Salempur, (which 
has nothing to do with the present suit), was 
sold, At the same time a sharein the 
village of Hajipore. was also sold. This 
share in the village of Hajiporeé is part of the 
property which the plaintiffs in the present 
suit seek to recover. It is to be mentioned that 
the present plaintiffs were not parties to the 
suit on foot of the mortgage and the decree, 
nor were they partiestothe application for the 
decree under section 90 of the Transfer of 
Property Act. The plaintiffs’ case according 
to their plaint was that the purchase by 
Baldeo Sahai wasin iruth and in fact not 
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a purchage, oe hig, own aaa. entirely. 


They contended that the purchase was made 
partly for Baldeo Sahai himself, partly for 


shae EAE oe -257 oo 


„one Sheo Harak Singh and, „partly for 


them, - “They accordingly gontended that 
they- were not,.bound in any way by the 
deerpes of sales which had taken place. Their 
casa was that, at the time of the. purchase, 
each, of the..pergqns above mentioned con- 
iributed ‘his quota to the purchase money 
and was entitled accordingly. Tha present 
suit wag, instituted, j inthe year 1908; (Ih the 
year 1903, a previous suit had: been, brought 
by the present plaintiffs .agajnst the 
defendants and bis: materigl to,meption the 
circumstances that BANG. rise ‘to? this suit. 
After the Aecree- -holders had. executed their 
mortgage decree andi got: the.degree under 
sectign 90 of the, AG ask. of Property Act 
which, had been partially - executed, they 
made’ a farther , appligațion,” “for,, ‘the sale 
of further property in., execution of the 
decree . unger section, 90. aa hat, property 
was a 7 anna odd.. shares, in Mgura Odhra 
Salempur ‘which way alsp ap ark pf,the pro- 
perty, which was the ee hy ula of the 
sale of 1981 and a part of which,had already 
been sold by the decree- -holders’. in,-execution 
of their decree under section. 99). The 
plaintiffs seb forth in their plaintiin that suib 
the obtaining of tte decree’ on fòst of the 
mortgage bond, the sale of the mortgage pro- 
patty the obtaining of the décree under section 
90 of the Transfer of Property Act and the 
partial execution of that last mentioned decree. 
They stated “boldly: in the ‘plaint,” that the 
property which up to that time had been 
sold was the property of Baldeo’ Singh, the 
judgment-debtoy, bat that now nth, decree- 
holders were seeking to sell’a further share 
which they had previously expressly omitted in 
their application for exegybion and they claim- 
ed a declaration that the property: which was 
then sought to be sold was not theg: property 
of the judgment-debtor but was. their pro- 
perty. The plaintiffs’ case fhen was appa- 
rently very much whatit is now, namely, that 
it was a purchase by Baldea:-Sahai in his 
own name for the benefit of himself and 
other persons in certain shares.- The plaint, 
so far as it purports tọ set forth the title of 
the plaintiffs, is vague in the extreme. The 
evidence that was given in support of it would 
appear from the judgment of the Subordinate 
Judge and afterwards of the District Judge 
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in appeal to have baen scanty and meagre. 
The Subordinate Judge held that the 
plaintiffs had failed to prove their case. In 
appeal, however, the learned District Judge 
allowed the plaintiffs to put forward or put 
forward for them quite a different case 
and remanded an issue to obtain a finding 
upon such new case. The case thus put 
forward is not consistent with the case put 
forward by the plaiatiffs in the present litiga- 
tion. Tt was a case that the purchase in 
1881 was a joint purchase made by Baldeo 
Sahai as manager of a joint Hindu family, 
the purchase being made out of joint family 
funds and, of course, intended to retain the 
character of a family property. The Sub- 
ordinate Judge found the issue against the 
plaintiffs and indeed reading the evidence 
in that suit given by one of the plaintiffs 
himself, itis difficult to see how he could have 
done otherwise. It is quite clear that 
Hardat Singh could hardly manage to bring 
himself to say that the property was 
purchased by the joint family. However, 
on appeal the learned District Judge 
held that the purchase was a purchase 
by Baldeo Sahai as the managing 
member of the joint family. No second 
appeal lay from that finding of fact and 
there the matter rested The defendants 
now among other defencesstrongly rely onthe 
statements made by the plaintiffs themselves 
in their plaint in the previous litigation, where 
undoubtedly it is clearly and expressly stated 


in several paragraphs that the property, 


which had been sold in execution of the 
original mortgage decree and also under ‘the 
decree under section 90, was the property 
of Baldeo Sahai; and it is to be remember- 
ed that the property which the plain- 
tiffs now seek to recover as theirs is 
‘four-fifths of the very property, which, in 
their plaint in 1908, they so stated to be the 
‘property of Baldeo Sahai. The plaintiffs, 
who have been represented by Mr. Surendra 
Nath Sen, also rely on the decree which was 
obtained in this suit. Mr. Surendra Nath Sen 
contends that, the District Judge having 
decreed that the plaintifis were entitled to 
the 7 annas odd share in Odhra Salempur, 
which was the subject-matter, that the pur- 
chase. of 1821 was a joint purchase, the 
same decree must necessarily be now made in 
respect of the rest of the property which 
savas the subject-matter of that pur- 
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chase. On the general merits of the case, we 
have very little sympathy with the plain- 
tiffs. From the evidence it clearly appears 
that the sale was a sale made to Baldeo 
Sahai alone. The mortgage was made hy 
Baldeo Sahai alone. | Mutation of names 
was effected in his name alone, and we 
ere satisfied that so far as the mortgage 
property was concerned, possession was given 
in 1898 to the purchasers. Whether or not 
the purchase was really a joint family pur- 
chase or a purchase by Baldeo Sahai in trust 
for himself and others, he was the ostensible 
owner atleast of so much of the property as 
was mortgaged by the mortgage bond of 31st 
August 1885 and of so much of the property 
as was actually sold by the decree-holders 
after they had obtained a decree under section 
90 of the Transfer of Property Act. There is 
a great deal of evidence to support this view 
and there .is overwhelming evidence of 


the plaintiffs’ own plaint of the 17th July 


1908. Paragraph 1 of the plaint is as 
follows: “On the 28th of February 1894, 
defendant No. 1 obtained a hypothecation 
against defendant No. 2 (Baldeo Sahai) from 


the Court of the Subordinate Judge .of 


Azamgarh and having brought the property 
of the judgment-debtor to sale, purchased 
it himself’. Paragraph 2 of the plaint 
is as follows: “After the sale of the 
hypothecated shares, defendant No. 1 obtained, 
under section 99 ofthe Transfer of Pro- 
perty Act; a simple decree in respect of. the 
balance of the amount decreed against defend- 
ant No. 2 and having brought the remaining 
property of the judgment-debtor to sale, pur- 
chased it himself”. The plaint then goes on 
to draw a sharp contrast between the pro- 
perty which had actually been suldand the 7 
annas odd share which the decree-holders 
were then seeking to sell. Ifthe plaint has 
any meaning at all, ib means that in 1903 
the very plaintiffs in the present suit ad- 
mitted and were satisfied that all the pro- 
perty, which was sold up to that time ard 


-which includes the property now in suit, was 


the property of Baldeo Sahai the judgment- 
debtor and has been properly sold and 
realized. Possibly the suit of 1903 was a 
genuine suit and that, in the events that had 
happened between the purchase in 1881 and 
the year 1903, the property which the decrer- 
holders were then seeking to sell had become 
the property of the plaintiffs, This may have 
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been brought about by partition or otherwise. 
Assuming that the plaintifis and Baldeo 
Sahai were jomt at the time of the 
purchase anid perhaps: we are bound to 
assume that they were, having regard to 
the decree in the previous litigation, the 
family were undoubtedly separate and 
had been separate for some time prior to 
1903 and, therefore, the property which may 
at one time have been joint could very 
well have ceased to beso at the time that 
the decree-holders were seeking to sell~ the 7 
-annas odd share invOdhra Salempur, In our 
Opinion, as to so much of the property, which 
“the plaintiffs seek to recover in the present 
‘suit as was comprised in the mortgage, the 
plaintiffs have no case whatever. : As already 
pointed out on the assumption that the pur- 
chase was a joint purchase, we are satisfied 
that the mortgage of 1885, being a renewal of 
that of the 3rd of December 1880, was a 
mortgage for the purpose of raising funds to 
carry out the family purchase. The family 
purchase being in the name of Baldeo Sahai 
_ and the mortgage being also in his name, the 
mecessary inference is that the mortgage was 
also made by him in the capacity of the man- 
ager of the.family. This being so, the family 
‘was hound by ‘the mortgage. The property 
could be sold in execution even though other 
‘members of: the joint family were not parties 
to the deéree. With regard to so much of 
‘the’ property sought to be recovered in the 
present suit as was not comprised in the 


mortgage, but was:sold in execution of the ` 


decree under: section 90 of the Transfer of 
Property Act, we hold that the plaintiffs can 
not go behind the clear and’ unequivocal 
statement that that property was the pro- 
‘perty of Baldeo Sahai the judgment-debtor 
and not theirs at the date of the sale. We 
cannot decree possession to the plaintiffs 
of property which they expressly admitted 
belonged to the representatives of the de- 
fendant. It is quite clear thatthe suit is 
devoid of all kind of merit. It has been 
brought at a very late period and was probab- 
ly suggested after unexpected success in the 
suit of 1903. We may mention that if there 
was any possible ambiguity in the plaint of 
1903, it is set at rest by the evidence of the 
plaintiff Hardat Singh to be found at page 4 
of the appellant’s book. This was the evi- 
dence given after the District Judge had re. 
manded the case for:a finding on the issue 
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as to whether or not the purchase was a joint 
family purchase. The wituess says referring 
to the mortgage decree: “A decree was pasg- 
ed in respect of the said amount due to Badri 
Nath andthe property was sold by auction. 
The property which was sold belonged to 
Baldeo Singh. The property which Baldeo 
Singh hypothecated to Badri Nath was his 
(Baldeo Singh’s) exclusive property”. It is 
true that he subsequently made a supple- 
mental statement to which we attach no 
importancé whatsoever. We allow the 
appeal, set aside the decree of the Court 
below and dismiss the plaintiffs’ suit with 
costs in both Courts, which in this Court 
will include fees on the higher scale. The 
objections under the circumstances cannot 
be pressed and are dismissed. i 

h i s ‘allowed. 





CALCUTTA HIGH COURT. 
Miscespansous Civiu Apewat No. 483 or 1903 
AND Seconp Orvic APPEAL No. 1812 or 1908. 

January 26, 1911. 
Present:—-Mr. Justice Chitty and 
Mr. Justice Coxe. 
SITA NATH GOSWAMI AND ANOTHER— 
PLAINTIFFS—APPELLANTS | ` 
Versus 
BAIKUNTHA NATH GOSWAMI awp- 
ANOTHER—DEFENDANTS —RESPONDENTS. 
_ Appeal—Decree in nature of award—Case referred 
to decision of Court, ball parties agr eeing` to abide by 
same, 
. Where both parties to: a suit referred the, matter in 
dispute between them to the Court'and agreed to be 
bound by the decision of the Court and agreed not to 
prefer an appeal: 

Held, that no appeal lay from the decree, the 
decision of the Court being in ‘the nature of an 
arbitrator’s award; that the Court had ‘no power to 
review the same; and that the lower appellate Court 
having remanded the matter.on appeal, itsorder was 
set aside as being made without jurisdiction, 

Sayad Zai v. Kalabhai, 23 B. 752, followed. 

“Appeals from the orders of the District 
dudge of Rajshaye, dated June 18 and 25, 
1908, reversing the order of the Munsif of 
Natore, dated April 16, 1907. : 

Babu Brojo Lal Chakravart:, for the Appel- ’ 
lant in M. A. No. 483 and Respondents in S. 
A. No. 1812. 

Babu Brojendra Nath Chatterji, for the Re- 
spondent in M. A. No. 483 and Respondent ir in 
S. A. No, 1812. 

Judgment. 
Chitty, J—These two appeals and aboli: 
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cation for revision may be conveniently 
disposed of in one judgment. 

Thé plaintiffs instituted a suit in the Court 
of the Munusif at Natore for declaration of 
their title to and recovery of possession of 
certain lands. The parties are related to 
one another and it was in truth a family 
dispute. 

After the hearing in the Munsif’s Court 
had commenced and some evidence had been 
recorded, the parties agreed (and signified 
their agreement in a petition to the Conrt) 
to leave the questions in dispute between 
them to the determination of the Mucsif 
after he had inspected the locality. 

The petition which “was prasented on 27th 
April 1905 stated:—‘In this suit we shall not 
raise any objection nor shall we be competent 
to raise any objection to the decision that 
your Honour may arrive ab upon an inspection 


of the locality; that we shall be bound by tHe 


decision of your Honour and neither of us 
shall be competent to raise any objection to 
the same as to prefer an appeal.” Acting 
upon this submission, the.Munsif made a 
local inspection of the lands in dispute and 
passed an order on 28th May, 1906. This 
was subsequently, on 8th June, 1906, em- 
bodied in a decree purporting to be madé in 
the suit. 

The plaintiffs were not content with the 


decision and applied to the Munsif under 


section 623of the Civil Procedure Code, 1882, 
for a review. This the Munsif granted on 
9th March, 1907. On 16th April, 1907, he 
passed a second order in modification of his 
first order of 28th May, 1906, and again 
embodied the order in what purported to be 
a decree in the suit. . 

Against that so called decree, the defendants 
appealed to the District Judge., The District 
Judge expressed an opinion that the Mansif’s 
jadgment of 28th May, 1906, was inthenature 
of an award and held that after delivering his 
award on that day, ib was not open to him to 
modify it. The District Judge ‘appears to 
have thought that some portions of the Mun- 
sif’s first order might be regarded as a 
judgment in a suit, and were thus open to 
review. He, however, set aside the order of 
the Munsif of the 9th of March and 16th of 
April 1907, and rémanded the suit to the 
lower Court for the parties to raise such 
objections to the Munsif’s first order, re- 
garded as an award, as they might be entitled 
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to take under sections 520 and 521 of the 
Civil Procedure Code, 1882. Against that 
order of the District Judge, both parties have 
appealed io this Court, the plaintiffs because 
they say it was an order of remand which the 
District Judge had no power to make, de- 
fendant No. 1, for the same reason, and also 
because the District Judge had no power in 
appeal to disturb the first judgment and 
decree of the Munsif. The defendant No. 1 
appeals as against an appellate decree, though 
it does not appear that the District Judge 
passed any decree. . 

We have heard the arguments of the 
plaintiff’s pleader. He urged (1) that the 
District Judge had no jurisdiction to enter- 
tain the appeal (2); that the Munsif had 
jurisdiction to come to a final decision and 
for that purpose to review bis first order, and 
pass the second order provided it was not 
beyond the agreement of the parties; and (3) 
if the Munsif be regarded as an arbitrator, 
he had power to correct what wasan appa- 
rent error in his award. 

I um of opinion that the judgment of the 
Munsif dated the 29th May, 1906, was in the 
nature.of an award, and that ib did not lose 
that character because he embodied the 
operative part of that judgment in what 
purported to bea decree in the suit. He was 
in fact an arbitrator by the submission of the 
parties and his decision was an award. Ib 
was not open to him to alter that award 
when made or to review his decision. [See 
Dutto Singh v. Dasad Bahadur Singh (1) 
and Russell on Arbitration pages 114, 115]. 
Iam farther of opinion that no appeal lay 
to the District Judge and that the Dis. 
trict Judge in entertaining ib and mak. 
ing the order of remand acted without 
jurisdiction [See Sayad Zai v. Kalı Bhat 
(2)]. In any case his order of remand would 
be errozeous as the Civil Procedure Code, 
1882, contained no provision for a remand 
order of this nature. Taking this view, it 
follows that no appeal lies to this Court, 
We have been asked by the plaintiffs to in- 
terfere in. our revisional jurisdiction under 
section 622, and his application was ordered 
to be heard along with’ appeal from order 
No. 483 and under section 622 we could in- 
terfere even without such an application. 
It appears to me that the order of the Dig. 

(1) 9 ©. 375, 

(2) 23 B. 752. 
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trict Judge must be set aside as being 
incompetent. The orders of the Munsif, 
dated 9th March 1907, and 16th April, 1907, 
must also be set aside for the same reason. 
This will have the effect of restoring the 
first order, or, as ib may be called, the award 
of the Munsif, Neither party can complain if 
they find themselves bound bya decision by 
which they expressly agreed to abide. 
Under the circumstances, I would make no 
order as to costs. 
Coxe, J.—I agree generally. 
Orders set aside. 





ALLAHABAD HIGH COURT. 
Vrast Citin Appeat No. 1 or 1909. 
January 18, 1911. 
Present:—Sir John Stanley, KT., Chief 
Justice; and Mr. Justice Banerji. 
Babu SARJU PARSHAD AND oTHeRs—. 
PLAINTIFFS—APPELLAKTS 
versus 


Babu BiNDESHAR! BAKHSH PAL AND 
OTHERS — DEFEN DANTSI— RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s. 317— 
Bonami auction purchaser, suit for declaration against 
—Maintainadility of suitt—Mortgagee from real pur- 
chaser, right of-~Transfer of Property Act (IV of 1862), 
8. 43—Transfér by person having no right—Property 
‘subsequently vesting in him, effect of. 

A mortgagee, who derives his title from his mort- 
gagor, is precluded by the provisions of section 317 
of Act XIV n0f., 1832 from bringing a suit for a 
‘declaration that the auction purchaser of the mort- 
gaged property was the benamidar of his mortgagor 
and was not the beneficial owner. y 

Ram Narain v. Mohonia, 26 A. 82; A. W. N. 
(1903) 199, followed. 

Where a person mortgages property, which he 
has no right to mortgage, representing that he is 
authorized to make the mortgage and subsequently the 
property becomes vested in him, the mortgage will 
operate against him under the provisions of section 
43 of the Transfer of Property Act. 

First appeal from the Additional Subordi- 
nate Judge of Gorakhpore, dated the 24th 


of September, 1908. 

Mr. J. N. Ohoudhrt (with him Messrs. Satya 
Ohandra Mukerji aud Benoy Koomar Mukerjee), 
for the Appellants. : 

Mr. M. ZL. Agarwala (with him Messrs. 
Govind Prashad and Iswar Saran), for the 
Respondents. 

Judgment.—tThe suit out of which 
this appeal arises was brought by the plain- 
tiffs-appellants to enforce a mortgage of the 
20th of August 1895 made by the defendant 
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,Bindeshri Baksh Pal Singh for himself and 
‘as general attorney of his brother’s widow 
Musammat Unkhpat Kunwari in favour of 
Hwi Singh, the predecessor-in-title of the 
plaintiffs. The property comprised in the 
mortgage consisted of a 6 annas 8 pie share 
in the village Rusia, a 2 aunas 8 pié share in 
the village Tejpur and a2 annas 8 pie share 
in athird village Nakahi Nagahi. There is 
no controversy in this appeal as regards the 
share in Tejpur. The Court below has made 
a decree for the sale of that share and also of 
a 2 annas 8 pie share in Nakahi Nagahi. As 
regards the share in Mouza Rusia, it has dis- 
missed the claim. That share wast purchased 
at auction in execution of a decree’ obtained 
on an earlier mortgage by Musammut Jairaj 
Kunwar, the wife of the first defetidant. The 
share in Nakahi Nagahi was s6ld by the 
mortgagors to the respondent Ram Kumar 
Naik on the 5th of August 1905. What we 
have to consider in this appeal is whether 
the plaintiffs-appellants are entitled io a 
decree for sale of the share in Mouza Rusia 
and of the whole of 2 annas 8 pie share in 
Mouza Nakahi Nagahi mortgaged under the 
mortgage deed executed in favourof Hari Singh. 
As regards the share in Mouza Rusia which 
was purchased at auction by Musaminat Jairaj 
Kunwar, the allegation of the plaintiffs is 
that this purchase was inreality by:Bindeshari 
Baksh Pal Singh and that Musammat Jairaj 
Kunwar was only his benamidar. They say 
that as the real purchaser was Bindeshri 
Baksh Pal Singh and he mortgaged it to them, 
they are entitled to a decree for sale of the 
share in the aforesaid village. On behalf of 
the respondent Musammat Jairaj Kuuwar, it 
is urged that the claim against her is barred 
by the provisions of saction 317 of Act No. 
XIV of 1882 which was the Act applicable at 
the date of the institution of the present 
suit. 

We think that,in view of the raling of 
the Full Bench in Ram Narain v. Mohontu 
(1), this contention must prevail. In that 
case it was held that a mortgagee who deriv- 
ed his title from his mortgagor is precluded 
by the provisions of the aforesaid section 
from bringing a suit fora declaration that 
the auction purchaser of the mortgaged pro- 
perty was the benamidar of the mortgagor 
and was not the beneficial owner. This is 
what the plaintiffs seek to do in the present 

(1) 26 A. 82; A. W. N. (1908) 199. 
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suit. They seek, to have it. declared. that 
Musanimat Jairaj Kunwar is the benamidar 
of.,their mortgagor Bindeshri Baksh Pal 
Singh from whom they derive title as mort- 
gagees. In view, ofthat ruling the claim as 
against Musammat Jairaj Kunwar is not 
maintainable and this part of the decree of 
the Caurt-below must ba upheld though not on 
the ground on which that Court has made it. 
As regards the share in Nakaht Nagahi, 
ib. was:mortgaged jointly by. Bindeshri Baksh 
Pal and Musammat Lakhpat’ Kunwari. TE 
the mortgage was made by: both of them, Ram 
Kunwar Naik purchased the share mortgaged. 
subject to the mortgage but assuming that 
the mortgage was not.a valid mortgage.on'be- 
half of Lakhpat Kunwari, the plaintiffs are in 
our judgment still entitled-to a -decree for 
sale of the 2 annas 8:pia;share mortgaged to 
them, The groyad'on which. we think: the 
plaintiffs are entitled to such a decree is that 
Bindeshri, Baksh Pal purported to mortgage 
the 2 annas 8 pie shave on the representation 
that he was authorized to mortgage that 
share. If Musimmat Wakhpat Kunwari own- 
ed part of that. share her interests were ad- 
mittedly; those gê a Hinda-widow who: ‘suc- 
ceeded to her husband and, therefore, amount- 
ed only toa life interest, She is dead and, 
therefore, the life-interest has determined. 
Ram Kumar Naik as purchaser from her 
has no longer any right to the property àc- 
quired by him under his purchase from her. 
That property has passed to Bindeshri Baksh 
Pal as the next reversioner. As Bindeshri 
‘Baksh purported to mortgage the whole o 
the2 annasS pie on a representation tha 
he was authorized to make the mortgage, 
and ‘as he is at present the sole owner of tha 


2 annas 8 pie share, the mortgage will el 


ate on the2 annas 8 pie share under th 
provisions of section 43 of the Transfer of 
Property Act. In this view the plaintiffs 
are entitled to a decree for sale of a 2 annas 
8 pie share in Nakahi Nagahi and the decree 
of the Court below must be varied as re- 
gards the share in that village comprised in 
the mortgage. : . 

We accordingly vary the decree of the 
Court below so far that we make a decree 
for sale of 2 annas 8 pie share of the village 
Nakahi Nagahi instead of 10} pie as 
-decreed by the Court Below. The appellants 


“will get their costs of this appeal and also 


in the Coart belowfrom Ram Kumar Naik 
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-defendant including in this Court fees on the 


higher scale. Musammat Jairaj Kunwar will 
get her costs of this appeal from the plaintiffs- 
appellants inclading fees on the higher scale. 
We extend the time for payment of the mort- 
‘gage money for a period of 6 months from 
this date. In other respects, we affirm the 
decree of the Court below. The objections 
preferred by Ram Kumar Naik necessarily 
fail and arə dismissed with costs. 


Decree modified. 


SIND JUDICIAL COMMISSIONER'S 
- COURT, 
Civit Serr No. 423 or 1909, 
January 20, 1911. 
Present:—Mr. Crouch, A. J. O. 
~ KISHOMAL KIRPOMAL—Pratnciry —- 
APPELLANT 
versus 


VISHINDAS SUKHRAMDAS— 
ae -< .  Derenpant, a 

Civil Procedure Code (Act V of 1908), O. XXXVII— 
Suit on pro-note —Evidence Act (I of 1872), s. 92—Un- 
conditional agreement —Evidence to vary terms—Object 
of pro-note. 

In a suit on a promissory-note under Civil Procedure 
Code, Order XXXVII, the defendant admitted oxecu- 
tion but contended that the note formed partof an 
account and mutual dealings between him and the 
plaintiff and other partners: 

. Held, that the contract embodied in the note being 
an unconditional agreement, by the defendant per- 
sonally and individually to pay to plaintiff personally 
and individually and the genuineness of the note being 
admitted, it was not open to him to contradict or vary 
its terms by showing that the contract sued on was 
a conditional agreement: 

Held, further, that in summary suits governed by 
Order XXXVII, Civil Procedure Code, it was impossible 
for the Court to go into the partnership account 
when all the partners aro not impleaded and the 
account have no relevancy to the issues in the case. 

The object of a pro-note is to show that the 
Particular transaction represented by the note is a 
separate transaction, and ib is intended that the 
remedies in respect of thas transaction should be 
separately pursued. 

Issur Singh v, Bergman, 30 C. 627 at p. 629, followed, 

Mr. Elphinstone, for the Appellant. 

Mr. Rupchand Bhilaram, for the Defendant. 
. éudgment.—Piaintiff sues under 
Order XXXVII on a promissory-note, pay- 
able on demand, for Rs. 400. The promissory- 
note, runs as follows:— 

I promise to pay on demand to Mr. 
Keshomal Kirpomal the sum of Rs. 400 for 
the value received.” 

Karachi” 

Sip; ate y 
5th August 1909.” 


it . 
Vishendas 8," 
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The Court settled the following issues:— 

1. Cana suit lie under Order XXXVII 
on the instrument sued on? 

2. Does the promissory-note form part of 
an account and mutual dealings between the 
parties? Ifso, has the plaintiff got satis- 
faction for the amount due on the promissory- 
note? 

The first igsue has been already decided 
by Mr. Cohen, the finding being in the 
affirmative. 

Defendant alleges that he entered into 
partnership with plaintiff in July 1909. 
The parthership deed is Exhibit B; it is 
made between Vishendas Sukhramdas, 
managing proprietor of Vishendas & Co. and 
on behalf. of Vishendas & Co. of the one 
part and Keshomal Kirpomal of the other 
part. The style of the- firm was Vishendas 
Keshomal: & Co. 

The partners in Vishendas & Co. were 
Vishindas, Shewaram Kewalram and 
Shewaram Pitumal. 

Defendant contends that the Rs. 400, which 
formed consideration for the pro-note, was 
really an ordinary item in the partnership 
account, t.e, if was a sum advanced to 
Vishendas & Co. by the firm of‘ Vishendas 
Keshomal & Co. He seeks to prove that it 
was discharged ‘by showing that Vishendas & 
Co. spent on the purchase of “hurts”, chunam 
and fuel more than they had received from 
Vishendas Keshomal & Co., even including 
the amount of the promissory-note. 

Now the contract embodied in the docu- 
ment sued on is an unconditional agreement 
by the defendant personally and indivi- 
dually to pay to plaintiff personally and 
individually the sum of Rs. 400. The 
genuineness of the note being admitted, it is 
not open to defendant to contradict or vary 
its terms by showing that the real agreement 
was made between Vishendas & Co., and 


Vishendas Keshomal & Co. and was 
a conditional agreement subject to the 
state of the partnership account. The 


object of a promissory-note is to show that 
the particular transaction represented by the 
note is a separate transaction, and it is intend- 
ed that the remedies in respect of that 
transaction should be separately pursued”, 
[Sale, J., Issur Singh v. Bergmann (1)]. 

As discharge owas pleaded, it was 


necessary to hear evidence, but all that 
(1) 30 C. 627 at p. 639, 
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defendant has attempted to prove is that 
on the partnership accounts being taken, it 
may possibly turn out that’ plaintiff will 
be indebted to Vishendas & Uo. It is 
obviously impossible for the Court in, this 
suit to go into the partnership account, all 
the partners are not impleaded, nor has that 
account any relevancy to the issues in the 
case. | 

Defendant has produced no evidence 
whatever which could, in face of section 92 
Evidence Act, be admitted to show that the 
contract sued on was not whatit purports to 
be. 

Ihave formed the opinionthat the books 
put in by defendant are quite unreliable. I 
am convinced that the loan was, as- plaintiff 
asserts, a private one. 

I find on the second issue in the negative. 

Let there be decree ordering defendant to 
pay plaintiff Rs. 400 with interest .thereon 
at six per cent. per annum from date of suit 
to date of payment and cost. 





PUNJAB CHIEF COURT. 
FULL BENCH, 
Finst Orvis Appeat No. 1210 or 1910, 
January 80, 1911, 
Present:—Sir Arthur Reid, Kr., Chief Judge, 
Mr. Justice Kensington and Mr, Justice ` 
Rattigan.: 
SUNDAR——DEFENDANT—ÅPPELLANT 
versus 
SALIG RAM, PLAINTIFF AND OTHERS— 


DEFENDANTS—R ESPONDENTS. 
Custom—Succession—Alienation—Right of lineal or 
other heirs to contest alienation or sue for possession— 


. Right derived from common ancestor and not from last 


male owner—Limitation Act (IX of 1908), s. 2 (8), Sch. 
I, arts. 140, 141, 144—Adverse possession against 
nearest reversioner not adverse to remoter reversioners 
—Construction of limitation laws. e 

A lineal or other heir to ancestral landed property 
in the Punjab derives his right to such property from 
the original or common ancestor, who held the pro- 
perty, and not in any sense from, or even through, the 
last holder of such property. Therefore, when such 
property is alienated by its last holder the right of 
his male lineal descendants or collaterals to challenge 
the alienation, or their right to sue for possession, is 
not derived from or through the last holder of the 
estate. 

Roda y. Harnam, 18 P. R. 1893, followed, 

Gujar v. Sham Das, 107 P. R. 1887 and Sadhu 
Singh v. Secretary of State for India, 18 P, R. 1908; 
19 P. W. R. 1908; 156 P. L. R. 1908, Lehna Singh V. 
Musammat Dharmo, 77 P. R. 188; Chuni Lal v, Nanda, 
174 P. R. 1888; Gharib Khan v. Mirza Ali Bahadur 
Khan, 7 P. R. 1893; Thakur Singh v. Hira Singh, 47 

P. R.1998 ; 56 P. L. R. 1903, referred to. 
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The last male owner of certain ancestral agri- 
cultural land died leaving a widow and a mother. 
The widow alienated a part of the land without legal 
necessity, put the alienee in possession and died 
in 1876, € 

The mother died in 1892. The nearest reversioner, 
who could have contested the alienation, died in 
1908, without having challenged or expressly assented 
to it. In 1909 the more remote reversioners sued the 
heirs of the alienee for possession of the land alienated 
by the widow: 

Held, (1) that articles 140 and 141 were in- 
applicable to the plaintiffs’ claim who were not 
entitled themselves to claim possession when the 
mother of the last holder died in 1892, nor did the 
ostate at that time fall into ‘their possession, that 
is, for the purposes of these two articles the nearest 
reversioner was the only person who could claim 
possession on the death of the mother. 

(2) that the plaintiffs’ right to sue for possession, 
being an independent right and not having been 
derived from or through the nearest reversioner, they 
had no right to claim possession til] his death in 1903, 
that their claim was, therefore, unaffected by posses- 
sion adverse tohim, and that the suit was within 
time under article 144. 

Kaka v. Labh Chand, 106 P. R. 1906; 162 P. L. R. 
1906, overruled, 

{Quare,—Whether a lineal or other heir to ancestral 
landed property in the Punjab can rightly be des- 
cribed for any purposes as the heir of the last male 
owner? ] 

Statutes of limitation must be strictly construed 
and no man is to be deprived of rights which would 
by law belong to him unless the specific provisions of 
law, which are alleged to take away those rights, can 
be shown to apply clearly and in precise terms to 
his case. 

Dheru v. Sidhu, 56 P. R. 1903; 93 P., L. R. 1903, 
referred to. 

Possession cannot be adverse against a person who 
has not (either on his own account or through his 
predecessor-in-title) an immediate right to possession. 

Bejoy Chunder Banerjeev. Kally Prosonno Mukerjee, 
40, 327; Tarubai v. Venkatarao, 27 B. 43 at pp. 51, 
70; 4 Bom. L. R. 722, referred to. 

Further appeal from the Order of the 
Divisional Judge Hoshiarpur, dated 17th June 
1910, affirming the order of the Munsif Ist 
Class Nurpur, District Kangra, dated 29th 
September 1909, decreeing plaintiff’s claim. 
Rai Sahib Lala Sukh Dial, for the Appel- 
lant. ; ‘ 

Pundit Sheo Narain and Bakshi Tek Chand, 
for the Respondents. 

, Judgment. 

Rattigan, J.—The learned Chief Judge has 
referred the following question to this Fall 
Bench for determination vrz. 

“The last male owner of agricultural land 
died leaving widow who died in 1876, and 
a mother who died in 1892. The widow had 
alienated part of the land and had placed 


the alienee in possession, 
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The alienation was not for necessity. 

The nearest reversioner, Badri, great grand- 
son of Kirpa, Abo, great grand-father of the 
last male .owner, died in 1993, without ohal- 
lenging the alienation or expressly assenting 
to it. The descendants of the brother of 
Kirpa sued in 1909 the heirs of the alienee 
for possession of the land alienated. Was 
their suit within limitation?” 

The learned Divisional Judge had held 
that the claim was within time, and it conse- 
quently devolved upon Mr. Sukh Dial, Advo- 
cate for the defendants, addressed to us in sup- 
port of the argument that the suit was barred 
by limitation. Mr. Sheo Narain, on behalf of 
the respondents, supported the conclusions of 
the Divisional Judge. 

In my opinion, the answer to the question 
put to us must be in the affirmative. I start 
with the admission that plaintiffs are the 
collateral heirs of the last male owner and 
that in the ordinary course of things they 
would be entitled to claim possession of an 
estate which was originally held by an an- 
cestor common to them and such last owner. 
It is, however, urged that their rights are 
now extinguished under the provisions of the 
Indian Limitation Act, IX of 1908, because 
the possession of the defendants became ad- 
verse to Badri the next reversioner on the 
death of the last owner’s mother in 1892, and 
that such adverse possession is no less effec- 
tive in law against them than it was against 
Badri. 

There is distinct authority in support of 
this view, for a Division Bench of this Court 
has held in Kaka v. Lıbh Chand (1), that “a 
person who has held possession of agricul- 
tural land adversely agninst the next rever- 
sioner of a deceased proprietor is competent 
to set up such adverse possession against the 
more remote reversioners; the cause of action 
in such a case accrues on the death of the 
deceased proprietor and not on the death of 
the next reversioner.” So far as I know, 
this is the only direct authority upon the 
question which we have to determine, and 
I need hardly say that in venturing to differ 
from ib, I do so with the greatest respect and 
deference. But after careful consideration 
of the judgment of the learned Judges 
(Robertson and Chitty, JJ.) and of the argu- 
mentsof Mr. Sukh Dial, I am impelled to hold 


that the decision in that case was erroneous. 
Q) 106 P. R. 1906 ; 162 P, L. R. 1906. 
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It isa trite proposition that statutes ‘of 
limitation must bé strictly construed and- that 
nd man is to be deprived of rights which would 
by law belong to him unless the specific pro- 
visions of law which are alleged to take away 
those rights can be shown- to apply’ clearly 
and in precise terms tò his case. In the words 
of Chatterji, J. [in Dheru v. Sidhu (2)], “the 
law of limitation must be -strictly construed, 
t. e., its scope cannot be stretched to extend 
to- cases not covered-by its language; and, 
where tle indications as to its application are 
not clear, the construction must be in favour 
of the right to proceed.” 

Now in the present case. it is admitted (and 
ilaa it could not be contested) that (1) 
Badri’s right to possession accrued only in 
1692, when the mother of the last owner died; 
(2) thatso-long as Badri lived the present 
plaintiffs were not éntitled to claim posses- 
sion of the estate, and (3) that even if the 
present plaintiffs had, during the life-times 
of the widow or the mother of the last owner, 
obtained a declaratory decree to the effect 
that the alienation in favour of the defend- 
ants would not affect their reversionary in- 
terests, such declaratory decree would not 
have availed them against a plea of adverse 
possession. Bearing these -admissions in 
mind, wé fird that (upon the contention -of 
Mr. Sukh Dial) the legal rights of plaintiffs 
would be by law extinguished despite the 
fact that the latter could not, during Badri’s 
life-time, by any means in their power, assert 
fhese rights with the object of preventing 
defendants from setting up a plea of adverse 
possession against them. J’er se this would 
seem to be a fatal flaw in Mr. Sukh Dial’s 
argument, for it is a well-recognised principle 
of law that possession cannot be adverse 
against a person who has not (either on his 
own account or through his predecessor-in- 
title)an immediate right to possession. [See 
Bejoy Ohunder Banerjee w. Kally Prosonno 
Mutkerjee (8); Torubad v. Venkatarao (4).) Mr. 
Sukh Dial, recognising this difficulty, has 
contended that Badri, who unquestionably be- 
came entitled to possession in 1892, was the 
predecessor-in-title of the plaintiffs, and that 
as the defendants’ held adversely to Badri 
from that date up to 1903, when Badri died, 
the present suit must be held to be barred 

(2) 56 P. R. 1903 ; 98 P. bs R. 1903, 
(3) 4 C. 327. - 
(4) 27 B. 43 at p. 51; 4 Bem: L. R. 721. 
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a ols oy chat 


either under articlè 140," or atticle’ “141 cor 
article 144 of Limitation “Act.” ae 

Articles 140 and 141 are, in my opinion, 
clearly inapplicable to plaintiffs’ #laim;: 
They certainly were not entitléd ‘themselyes, 
to claim possession, when the manther. died 
in 1892, nor’ did the estate at that time fall 
into their possession. It. seems to me that 
the one .and only ground upon which 
their claim can be held to be barred is that 
they are identified in interest with Badri and 
that adverse possession as against him would, 
in law, be adverse possession against them. 
To arrive at this conclusion, we must hold 
that the word “plaintiff” in article 144 in- 
cludes in the present case not only Badri, but. 
the present plaintiffs, and that the latter are 
his heirs and derive their right to sue for 
possession from or through him [section 2 (8) 
of Act IX of 1908.] Now Badri himself was 
undoubtedly entitled to possession in 1892, 
when the mother of Ranjha died. For the 
purposes of articles 140 and 141, he was the 
only person who could then claim possession. 
He did not -sie for possession and in the 
words of the order of reference, “neither chal- 
lenged the alienation nor-expressly assented 
to it.” As long as he lived, neither of the 
above articles could by any stretch of langu- 
age be held applicable to plaintiffs. But 
when he died in 1903, plaintiffs forthwith 
became entitled to possession; and their claim 
can, in my opinion, be held barred only 
under article 144 and only if Badri can be so 
identified with them as to be held to be 

“plaintiff” with them within the meaning 
of that article. aoe 

It seems to me that this question has been 
finally and definitely decided: by thé Fall 
Bench decision of this Court which is reported 
as Roda v. Harnam (5). In that casé “the 
learned Judges observed:— We accept the 
view that the true description under the 
Customary Law of the province of a male- 
holder of ancestral land, is that he is a full 
owner, with an interest transmissible to his 
heirs, lineal or collateral, but that the power 
of alienation is limited, and liable to be con- 
trolled by the heirs, lineal or’ éollateral, as 
the case may be.... From this it follows 
that on the death of a sonless owner, the 
collateral heirs take the estate from him as his 
heirs and derive their title to possession of 


the ancestral Jand from him and through him 
(5) 18 P. R. 1895, 
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from the common ancestor. . . The next 
question is whether the present suit falls 
under article 142 of the second Schedule to 
the Act. The only point which it appears to 
us necessdry to consider in this connection is, 
whether the plaintiff in the present case can 
be identified with the last owner, the donor of 
the land, by reason of the debaition of the 
term “plaintif” in section 3 of the Act; 
in other words, whether the donor is a per- 
son ‘from or through whom the present 
plaintiff derives his right to sue.” We have 
already expressed our opinion that the pre- 
sent plaintiff does derive his right to posses- 
sion of the land in suit from or through 
the last male owner. But does he derive 
hts right to sue for possession from or through 
such person? In our opinion, he does not, 
inasmuch as his right to sue for possession, 
in spite of the last owner’s act of aliena- 
tion, is derived from no individual, but 
from the customary rule which places a 
restriction upon the owner’s powers of 
disposition of ancestral property, 
renders him Hable to be controlled in 
that respect by his collateral heirs. . . . 
We must, therefore, fall back upon article 
144 of the second Schedule of the Limit- 
ation Actas the provision of law applicable 
~ to the suit, and the question to be determin- 
ed under that article is the date when ‘the 
possession of the defendant became adverse 
to the plaintiff’, that is, by parity of reason- 
ing, to the actual plaintiff in the present case, 
and not the donor, Now assuming (with- 
oat deciding) that the defendant’s possession 
was from its inception ‘adverse’ to the donor, 
it seems to us that it could not be at the 
same time adverse to the plaintiff “who had 
no right to possession se long as the donor 
lived.” 

The reasoning of the Full Bench appears 
to me to apply a fortiori to the present case, 
for if the reversioners, as the heirs of the 
owner, are not affected by a possession which 
was adverse to him onthe ground that so 
long as he lived they had no right to claim 
possession, they cannot reasonably be held to 
be affected by possession adverse to an heir 
who is entitled to claim possession but does 
not doso, though so long as he lives he and 
he only has the right to possession. As the 
Full Bench point ont, plaintiffs may be the 
heirs of Badri in the sense that their claim 
to possession is derived from or through 
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him. But their right to sue for possession 
is not so derived and is an independent 
right. If Badri had in 1892 entered upon 
possession -of the land and had thereafter 
alienated it, by sale or gift, to defendants, it is 
obvious, upon the authority of the Full Bench 
ruling, that plaintiff's claim would not have 
been barred under either article 142 or 
article 144. Surely defendants’ position 
cannot be rendered stronger simply because 
Badri instead of alienating the land by an 
express act on his part sleeps over his rights 
and allows the defendants indirectly to take 
possession of thesame? It seems to me that 
the principles underlying the Full Bench 
decision apply with even greater force to the 
latter case, for in either event it must be 
Kept in mind that so long as Badri lived, 
plaintiff could have no right to claim pos- 
session. Speaking with every deference, 
I confess I am doubtful whether the lineal 
or other heir to ancestral landed property 
can rightly be described for any purposes as 
the heir of the last male owner. It seems to 
me that his claim to such property is derived 
from the original or common ancestor who 
held the property and not in any sense from, 
or even through the last holder [See Gujar 
v. Sham Das (6)]}. It is, I consider, upon this 
ground that a son or agnatic relation is held 
entitled to challenge alienations effected by 
the owner for the time being in possession, 
and that ancestral immovable property 
canvot be so dealt with under section 88 of 
the Criminal Procedure Code as to affect the 
rights thereto of the holder's male lineal 
descendants or collaterals [Sadhu Singh v. 
Secretary of State for India (7)j. But be this 
as it may, there can be no question that the 
right of-the latter to sue for possession is not 
derived from the last holder of the estate. 
As I have observed above, the only direct 
authority, upon the question before us, is Kaka 
v. Labh Chand (1). But there are certain 
other authorities, indirectly relevant, to which 
I must refer. In certain cases it has been 
held that assent given by a father to an 
alienation effected by the person in possession 
(usually a female) willbe binding upon his son. 

[See inter alia Kaman v. Muhammad Ali (8); 


Indar v.Chaki Ram (9); Devi Dial v. Utam 
(6) 107 P. R. 1887. 
(7) 18 P. R. 1908; 19 P, W. R, 1908; 156 P. L. R. 
1908. 
(8) 59 P. R. 1904. 
(9) 68 P, R. 1905 
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Devi (10); Labh Singh v. Gopi(11); Ganpat v. 
Dhani Ram (12); Buta v. Khuda Baksh (13) 
and Shib Ram v. Shib Singh (14)]. But as 
pointed out by Robertson, J., in Kaman v. 
Muhammad Ali (8), this does not mean that 
the son, in such cases, has not ab initio a 
right to sue. He certainly has a locus standi 
to institute the suit, and the utmost that can 
be said is that his claim will probably fail 
if it can be shown that his own father, bona 
fide, agreed to the alienation. Obviously, 
this class of cases cannot afford us any 
material assistance when we have to decide 
whether, ina case such as the present, the 
claim of the plaintiffs is barred by limitation. 
The fact that Badui, and we may go further 
and say Badri’s sons and grandsons (if he 
had had any), had accepted the alienation, 
would, undoubtedly, weigh considerably with 
the Court when it came to decide whether or 
not the alienation was one which should be 
upheld. This might well be so, but that 
is a totally different matter from holding that 
by reason of Badri’s active acquiescence in the 
alienation or his inaction with regard to it, 
plaintiff’s suit is barred by article 144 of the 
Limitation Act. 


Personally I do not regard such author- 
ities asin point for our present purposes. 
But even if they could be so regarded, I 
-find that there are numerous authorities the 
other way. In Harrans Singh v. Harnam 
Singh (15), for example, it was held that a 
gon was entitled to contest an alienation by 
his uncle, despite the fact that his own 
father had refused to impeach the transaction. 
This was, of course, a suit for a declaratory 
decree. In the course of their judgment, 
the learned Judges remarked: “Plaintiff is in 
the line of heirs to Harnam Singh, though 
hiş father would precede him in the succes- 
sion if he was alive when it opened out. 
Plaintiff thus has an interest in the property 
which is apparent at the. time of suit, and as 
his father will not take any steps to protect 
the reversion, there is no good. reason why 
plaintiff should not, under the general rule 
above cited, come forward to save the right 
for himself.” 

(10) 87 P. R. 1907; 120 P. L. R. 1907. 

(11) 15 P. R. 1903; 55 P. L. R 1903. 

(12) 76 P. R. 1906; 125 P. L. R. 1906. 

(13) 97 P. R. 1906; 134 P. L. R. 1806. 

(14) 78 P. R. 1908; 138 P. W. R. 1908. 

(15) 84 P. R. 1898 (F. B.) 
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In Lekna Singh v. Musammat Dharmo (16), 
ihe learned Judges (Tremlett and Rattigan, 
JJ., held that remote reversioners were nob 
bound by an assent given by the next rever-- 
sioner to an adoption effected by a female in 
possession, and with reference lo the assent 
so given, they say: “As itis, however, the 
plaintiffs claim as being heirs of Sahib 
Singh (the common ancestor) and not 
through Mohan Singh, and, therefore, we do 
not see that they are on principle bound by 
his assent; indeed considering the limita 
which Jat custom often puts on the power of 
a male proprietor to alienate at will, to hold 
that the consent of the next reversioner neces- 
sarily bound those who came after him, when 
he himself had not succeeded, would some- 
times give greater effect to his assent than 
would have attached to his act, had he been 
himself in possession and himself made the 
alienation in question.” Toasimilar effect 
are the rulings reported as Chunz Lal v. 
Nanda (17); Gharib Khan v. Mirza Ali Bahu- 
ae (18); Thakar Singh v. Hira Singh 

19). 


I have referred to these authorities be- 
cause some stress was laid upon them in argu- 
ment before us, but, as I have already re- 
marked, I cannot agree that. they are in any 
material point relevant to the question before 
us. They may'be relevant when that Court 
has to decide whether or not an alienation 
which has been accepted, apparently bona fide 
by one or more heirs, is valid against re- 
moter heirs. But they appear to me entirely 
irrelevant for the purpose of deciding, whether 
the claim of the latteris, owing tothe inac- 
tion of the next heirs to prefer their claims, 
barred under the law of limitation. I must, 
however, refer to the argument ab inconvent- 
entt upon which the ruling of the Division 
Bench in Kaka v. Labh Ohand (1) is mainly 
based. Itis observed in the judgment that 
“the learned Divisional Judge held that be- 
cause Mahtaba consented to Bali and Kaka 
retaining possession of the land, adverse pos- 
session did not begin to run in their favour 
until Mahtaba’s death, a view in which we 
cannot concur, and which, pushed to its logi- 
cal conclusion, would practically make it im- 
possible ever to obtain a title by adverse pos- 

(16) 77 P. R. 1888. 

(17) 174 P. R. 1888. 

(18) 7 P. R. 1893. 

(19) 47 P. R. 1908; 56 P. L. R, 1908. 
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jeessinyias tegards, agricultural Jand. 
might be 1000 years | before one, of the col- 
laterals .refused his: saongentb,. yek on this 

theory jhe. would still, have, .a right to sue 

ewithin 12syears: of the death of the, last con- 
genting hein’? Jo: atid. 

sh Wath, exergcréapact, I confess I am nab im- 

“pressed with! bhigsavgament. In the "Årst 
place ib Is ehsdaumshat though the snitumight 
not: he-harradyby dimitation, a+; Reverpioner, 
who; sia forspo session. of land on the ground 
that) an.. alicriationywas invalid, would- stand 
- ittle.chance oft snoadse iE Ab, „conid, be. shown 
_thatia,series of heirs,‘prior.to “bimi ip- title, 
had actually accepted that alienation as Bind- 
ing upon them.’ In the; next place, assim- 
ing that the, plaintiff's Glaini appeared, prima 
facie to be just. and reasonable,. would’ it mot 
be. in,the highest degree unjust to hold that, 
:though hesceuld, not possibly under the law 
shave.agsertadshis rights earlier,, his claim 
Was. neyerthesêss barred by: limitation be- 
. cause the next heir had, for reasons of his 
own, abstained from, claiming, possession 
of the land ? In the present case, the plain- 
tiffs might, during the life-times of the,widow 
and mother of Ranjah, have brought * a suit 
for a declaratory decree, but it is problemati- 
cal whether- they would have succeeded in 
their suit, and even if they had, that decree 
would have been of no avail to them after the 
death of Badri. p Even if Badri had himself 
obtained such a decree prior to 1892, it would 
not have prevented defendants from setting 
up an adverse title to him after the mother's 
death. He, no doubt, could have made use 
_ , of the decree in a suit for possession, but so 
“long as he lived, plaintiffs had no legal right 
to sue for possession. The result would be 
that no matter what precautions they might 
have taken, plaintiffs’ right to the estate 
would be barred by limitation if Badri lived 
for 12 years after the death of the last 
male owner’s mother. It seems to me mon- 
strous to hold that in these circumstances 
the- plaintiffs are barred by the law of limit- 
ation from preferring their present claim, 
and Jam glad to find that the ‘authority 
of the Full Bench ruling in Roda v. Harnam 
(5) supports me in holding that this bar 
“doesnot exist. 

It is said that it will work great hardship 
on alienees if they are to be rendered liable 
‘toa “series of actions on the part of various 
-yeversioners, As I have said, I do not think 
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that in.practice this will be found to bethe 
case. But apart from this, at person who 
takes ancestral land in the Punjab, whether 
by sale or gift, knows fall well that he is 
taking property which may,-and in all pro- 
-bability will, involve him in litigation of a 
, peculiarly harassing nature. If, with his 
aeyes open, he choses to run the risk of silah 
clitigation, he has no one to blame but him- 
-self, At all events, the possible inconveni- 
ences to which hee emay be subjected are, in 
-my.'6pinion, of sasa: {mement compared with 
the grave injustice which would result from 
our holding that an heir to the property is, 
under the law of limitation, to be held de- 
barred from preferring a claim thereto be- 

cause that claim was not preferred aba time 
when by the law it could not possibly be 
preferred, and when the only person who 
gould, prefer it wag a 8rd party through whom 
‘the ‘plaintiff does not derive his right to 
sue for possession. Unfortunately a man’s 
collateral heirs in this province are not in- 


_ variably on the best of terms either with 


him or infer se, and it is hardly too much to 
say that many of them would be only too de- 
lighted to prejudice their relatives by refus- 
ing to take action in cases such as the present. 
Moreover, itis at least anomalous to hold 
that to effect this object they would be un- 
successful if they actually alienated property, 
but would be entirely successfulifthey took 
no action whatever in protecting that property 
after it had been alienated by the holder for 
the time being. 

Tf Badri, for example, had taken possession 
cf the estate and had thereafter alienated it 
to the defendants, his action would have given 
plaintiffs the right to contest his alienation 


. within the periods prescribed by the Punjab 


Limitation (Ancestral Land Alienation) Act, 
1900. Butas he did not do so and as he 
allowed defendants to hold adversely to him, 
limitation must (according to appellant's 
argument) be taken to run against plaintiffs 
from 1892 and this too, though they could 
not, until Badri’s death, sue for possession, 
nor, in his life-time, for any declaratory 
decree. 

While, therefore, fully appreciating the 
force of the arguments adduced in Kaha v. 
Labi Chand (1) in support of the conclusions 
therein arrived at, I am, with every respect, 
unable to Bosen that decision aş correct in 
law, 
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We were referred to certain authorities 
from other High Courts ‘whith deal with the 
question whether a more remote , reversioner 
is, under Hindu law, barred by a plea of ad» 
verse possession which would be effective 
against the next heir. (Thege authorities* 
are specified ‘below). In my opinion, 
apart from the fact that thereis a conflict 
of opinion upon the subject, they afford no 
guide to usin deciding a point which de- 
pends upon the principles récdgnized by the 
ordinary rules appertaining in agricultural 
communities in this Province. 


The question referred to the Full Bench is 


one of great importance and I am fully aware.. 


that in replying to it in the affirmative, I 
am rendering it possible for an alienor’s heirs 


to harass, almost ad infinitum, a person to: 


whom ancestral land has been alienated. 
But I must take the custom of this Province 
as I find it, and I do not feel justified in 
brushing aside the proposition of law which 
was, after due deliberation,tenunciated by the 
‘Full Bench of this Court in Roda v. Harnam 
(5). And, if as a result of this decision, per- 
sons, who would be likely to take over ances- 
tral estate, are discouraged from doing so, I 
cannot think that any very great harm will 
be done. The recent policy of the Legis- 
lature, at all events, tends towards the same 
direction, and this fact though it in no wise 
affects the conclusions at which I have arriv- 
ed, is not tobe ignored in connection with 
the argument ab znconvenréntt which has been 
addressed to us. But quite apart from this, 
1 am strongly of opinion that, from the point 
of view of equity, far greater injustice would 
be done if we held that a person was in a case 
such as the present debarred from preferring 
his claim than would be the case if we held 
(as I think upon principle we must hold) 
that the law of limitation does not stand in 
his way, but that his claim must neverthe- 
less be considered in the light of the accepted 
fact that the alienation which he impugns 
has been recognized as valid by one or more 
of his predecessors. in-title. 

For the reasons given, I would reply to the 





* Bhagwanta v. Sukhi, 22 A. 83; Ramasami v. 
Ullaganatha Goundan, 22 M. 57; Abinash Chandra 
Mazumdar v. Harinath Shaha, 32 O. 62 at p. 73; Baha- 
dur Singh v. Mahar Singh, 24 A. 94; Amrita Lal 
Bagchi v. Jatindra Nath Chowdhry, 82 0.165; Chiruvolu 
Punnamma v. Chirwoolw Perrazu, 29 M. 390; ` Gaja- 

- dhar Pande v. Parbati, BA. L. J. 57; 9 Ind. Cas. 53, 


` question before us that plaintiff's suit is not 


barred by limitation. 

Reid, C, JA concur in-the reasons record- 
ed by my brother Rattigan for answering the 
question referred in tha affirmative. - The 
authorities cited establish the rule that the 
right to sue wes not derived by the plaintiffs 
from Badri, and the result is that his inke- 
tion or acquiescence did not affect their right 
of action which would certainly ‘have accrued 
had he been the alienor. As pointed out by 
my brother Battigan, the plaintiffs would not 
have, improved their position by a declaratory 


suit had Badri survived the declaratory decree 


for 12 years, 


It is unnecessary to recapitulate the reasons - 


recorded by my brother Rattigan for holding 
that the ruje laid down in Kaka v. Labh 
Chand (1) is incorrect, .as 1 concur in- those 
reasons, and have nothing to add:to the 
judgment of .my brother Rattigan. I concur 


-in answering the question referred -in the 


affirmative. i 
Kensington, J.—I concur. 


CALCUTTA HIGH COURT. 
Seconp CIVILAPPEAL No, 2557 or 1908. 
January 31,1911. 

_ Present:—Mr. Justice Chitty and .“ 
Mr. Justice N. Chatterjee. 
PROMQDINI CHOWDHURANI— 
PLAINTIFF- APPELLANT 
versus 
BANGA CHANDRA DATTA—Derenpant 
— RESPONDENT. 

Civil Procedure Code (Act: XIV of 1882), ss. 562, 
566—Remand by Appellate . Court—Suit not dis- 
posed on preliminary point—Jurisdiction to re- 
mand—Inherent power—Admission of documents in 
appeal. ; 

A lower appellate Court admitted certain docu- 
mentary evidence which was produced for the 
first time before it on the appeal, and thinking 
that it was necessary to have the case re-tried 
by. the first Conrt in the light of, that evidence in 
addition to the evidence already on the record, the 
Court set aside the decree of the first Court which 
had not. disposed of the case on any preliminary 
point, and remanded the case under .some inherent 


wer: 
Po reld, that the lower appellate Court had no power 
to direct the remand and thatthe order must be set 
aside. 


Appeal from the decree of the Sub-Judge 
of.Tipperah, dated August 31, 1908, revers- 
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ing -thatof ‘the-“Munsif of Brahmanberiah, 
dated: June:25,°1907: 
” Babu: ‘Sisadkar- ‘Roy, for the Appellant. 
Babu Govinda Chandra Dey Roy, „for the 
Respondenti: - Soe 
Judgment.—This is an appeal nomi- 
nally.from a:decree‘df the learned Subordi- 
nate Judge: dated the ‘31st August 1908, but 
really from his order of that date setting 


aside-the judgment ‘of the Court below’ and . 


-remanding the case to that Court for a re-trial. 
‘The matter was before the learned -Subordi- 
nate Judge under the Code of Civil Pro- 
cedare of 1882. The Judge realised that he 
had no power under section 562 or 566 to 
make theremand. He purported to do so 
under some inherent power of the .Court. It 
has been frequently held in this Court that 
the subordinate Courts had no power,to make 
such remands. It appears that the learned 
Subordinate Judge admitted certain docu- 
mentary evidence which was produced for the 
first time before him on the appeal, and he 
thought that it was necessary to have the 
case re-tried by the Court of first instance 
in the light of that evidence in addition to 
the evidence already on the record. This 
was unfortunately not in accordance with 
the law-as it then stood. It was open to the 
learned Subordinate Judge to take that ad- 
ditional evidence if he thought it neces- 
sary. It wasalso open to him to send the 
case down to the Court of first instance for 
the framing of any issneor the determina- 
tion of any further question of fact. But he 
was hound to keep the appeal on his own file 
and to ultimately deal with the whole matter 
and record his decision, This, we think, he 
must do now. 

We accordingly set aside the order of 
the Subordinate Judge dated the 3st of 
August -1908, and send the case back to him 
fora re-hearing of the appeal in accord- 
ance with law. We express no opinion as to 
the desirability of calling fresh evidence or as 
to the desirability of sending any issue or 
a question of fact down to the Court of first 
instance for determination. That must be 
in the discretion of the learned Subordinate 
Judge. 

The costs of this appeal will be costs in the 
cause, 

Order set aside. 
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CALCUTA HIGH COURT, 
Secoxn Civit Aepasn No. 2756 ov 1992. 
January 31, 1911. 

Present:—Mr. Justice Chitty ani 
Mr. Justice N. ‘Chatterjee. 
KALI KUMAR BIDYARATNA— 
Derenpant No. 1— APPRLLANT 
versus 
Srimatt MISRI JAN ano OTHERS—PLAINTIPEFS 
— RESPONDENTS. 

Civil Procedure Code (Act XIV of 1832), s. 244— 
Representative of judgment-debtor—Money decree — 
Sale of property before attachment by judgment- 
debtor. 

The judgment-debtor in a money decree sold 
certain property belonging to him. On the same day, 
the decree-holder applied for execution and some time 
afterwards attached the property and purchased it 
himself in execution: 

Held, that the first private purchaser was in no 
sense a representative of the judgment-debtor, in- 
asmuch as the decree which was being executed 
had no relation to the property, and that his title 
was superior to that of the subsequent execution pur- 
chaser. 

Gour Sunder Lahiri v. Hem Chandra Chowdhuri, 
16 ©. 855; Ishan Chandra Sarkar v. Bent Madhab 
Sarkar, 24 ©, 62; 10. W. N. 36 and Akhoy Kumar 
Sur v. Bijoy Chand Mahatap, 29 ©. 813, distin- 
guished. 

Appeal from the decree of the Sub- Judge 
of Chittagong, dated August 24, 1903, afirm- 
ing that of the Munsit of Satkania, dated July 
13, 1907. 

Babu Atul Krishna Roy, for the Appel- 
lant. 

Baba Khitish Chandra Sen, for the Respond- 
ents. ` 

Judgment.—The plaintiffs in this 
case are the heirs of one Kbadim Ali, the hus- 
band of plaintiff No. 1 and the father of 
plaintiffs Nos..2 and 3. They sued for a de- 
claration of their ryoé right to the land in 
suit as having been purchased by Khadim Ali 
from the heirs.of one Neyamat Ali. The plain- 
tiffs also claimed khas possession of the lands 
with mesne profits 

Both the Courts below have granted the 
plaintiffs a decree, and the first defendant has 
appealed. 

The facts are as follows: Theland in suit 
belonged to Neyamat Ali. Neyamat Ali 
died, leaving two sons, Rajjab Ali and Fazul 
Rahman, three daughters, Kamaljan, Misri Jan, 
(plaintiff No. 1) ard Aloke Jan, and a widow, 
Petan Bibi, as his heirs. A decree had been 
passed in favour of defendant No. 1 against 
allthe heirs of Neyamat Ali. On the 9th 
of July 1904, four of those heirs, namely, 
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Rajab Ali, Fazal Rahaman, Kamal Jan and 
Misri Jan purported to sell the land in dis- 
pute to Khadim Ali, the-busband of Misri 
Jan. ‘It has been found as a fact and we 
accept it that this was a bona fide purchase 
for value.. On the same day, the 9th of 
July 1904, the defendant No.1 applied for 
execution of his decree; and some time after- 
-wards attached ‘the land in ‘dispute. The 


defendant No, las such decree-holder had - 


‘the property put up for sale and purchased it 
himself. He is now in possession, and hence 
this suit has been brought. 

The only two questions before us on appeal 
arè, firstly, whether the suit is barred under 
section 244 of the Civil Procedure Code of 
1882, and, secondly, if not, whether the plain- 
tiffs are entitled to more than 12 annas of 
the property in dispute. 

‘As to the first point, the learned pleader 
.for the appellant relied on the case. of 
Gour Sunder Lahiri v, Hem Chander 
Ohowdhurt (1) and Ishan Chandra Sarkar v. 
Beni Madhab Sirkar (2). Those cases, how- 
ever, were distinguishable frum the present 
in their facts. Those were questions relat- 
ing to mortgaged property, and there can 
be nodoubt that the purchasers in those 
cases were, as held, representatives of the 
judgment-debtors within the meaning of sec- 
tion 244, Soisalso in the case of Akhoy 
Kumar Sur v. Bijoy Ohand Mahatap (8), 
where the decree related directly tothe land 
purchased. This case, however, is entirely 
different. Here there was a simple money 
decree against the heirs of Neyamat Ali, in 
execution of which decree the property in 
guit was attached on the allegation that it 
was the property of Neyamat Ali and had de- 
scended to his heirs. Ithad, however, before 
the attachment been sold by those heirs or 
some of them, to a third party Khadim. He 
was, therefore, in no sense a representative of 
the judgment-debtor, inasmuch as the decree 
which was being executed had no relation to 
the property in dispute. That this is so is 
clear from the remarks of their Lordships in 
the case of Ishan Ohander Sirkar v, Bent 
Madhub Sirkar (2), above cited; at page 71 
of the report, they say: “Oue thing, how- 
ever, is clear; even if the word has either 
of the iwo comprehensive meanings and in- 

(1) 16 C. 355. 

(2) 24 C. 62; 1 0. W.N, 36 

(2) 29 0. 813, 
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cludes a purchaser of the interest of the 
judgment- debtor, such a purchaser must be 
one who is affected by the decree, but a 
purchaser of the interest of a party to 
a suit who is not affected by the decree 
cannot in any sense be regarded as a re- 
presentative of that party within the mean- 
ing of section 244”. That disposes of the first 


‘point. i 


With regard to the second point, there 
can be no doubt that the plaintiffs are only 
entitled to a. decree in respect of 12° annas 
ot the land in dispute. The purchase by 
Khadim Ali was, as found, from four of the 
heirs of Neyamat who between them had 
inherited three-fourths of his property. The 
other daughter, Aloke Jan, who would be 
entitled to 2 annas, and the. widow, who 
would be entitled to a similar amount, 
were not parties to that conveyance. 
The defendant No. 1, on the other hand, 
has purchased their interest at the auc- 
tion sale, l ' 

The result is that the appeal ‘must ‘be“al: 
lowed and the decree of the lower appellate 
Court must be varied. In place of that 
decree, theré will be a declaration of the 
plaintiffs’ right to 12 annas of the land in dis- 
pute, and a decree for joint possession along 
with defendant No.1. The plaintiffs will 
also get mesne-profits from the defendant 
No. I proportionate to their share in the-pro< 
perty—the amount to be determined in- execu 
tion proceedings. a 

We can only give the plaintiffs joint pos- 
session with defendant No, 1 in this suit. The 
question of partitioning the property between 
the plaintiffs and the defendant No.1 must 
be left to subsequent proceedings, unless 
the parties can cometo some amicable arrange- 
ment. 

As the appeal has only partially succeeded, 
we direct that each: party will bear their own 
costs in all the Courts. : 

Appeal allowed. 
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LAAHBAD HIGH COURT. 
First Civin APPEAL FROM ORDER No. 62 
or 1910. 
| Jamuary 4, 1911. 
Present:—Sir George Knox, KT., Judge, and 
` Mr. Justice Karamat Husain. 
KALI SHANKER TEWARI— DEFENDANT 
— APPELLANT 
versus 
RAGHBAR DAYAL AND OTHERS— 

PLAINTIFES— DEFENDANTS-—-RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, art. 10—Pre- 
emption—Limitation from date of registration or date 
of mutation. 

A sale-deed in respect of property ina divided 
mahal was executed and registered on 18th June 
1908. Mutation of names was effected on 17th July 
1908. A pre-emption suit was instituted in respect 
of the sale on 13th of July 1909: 

Held, that the suit was barred by limitation. 

Batulan v. Mansoor Ali, 20 A. 815, Batul Begam 
v. Mansur Ali Khan, 24 A. 17; 3 Bom. L. R. 707; 5 C. 
W. N. 888, followed. 

First appeal from the decision of the Ad- 
ditional Subordinate Judge of Mainpuri, 
dated the 29th of April, 1910. 

* Facts appear from the following 
judgment of the Additional Subordinate Judge 
of Mainpuri:— 


“This pre-emption suit was filed in the: 
lower Court on the 18th of July 1909 by the’ 


plaintiff Raghubar Dayal in respect of 20 
biswas of mahal Ganga Dhar in Mauzah 
Gangapur, alleged to have been sold under 
a sale-deed, dated the 18th of June, 1908. 
The learned Munsif has dismissed the claim 
as time-barred, having’ been brought more 
than a year after the execution and registration 


of the sale-deed. I cannot agree in the 


finding of the learned Munsif.. Under 
article 10, Schedule I of the Limitation Act, 
limitation rans from the date of the physical 
possession where the property admits of 
physical possession. The property in dis- 
pute was a divided mahal and mutation of 
names was effected in favour of the vendees 
on the 17th of July 1908 or in other words 
the latter took formal possession’ on 17th 
July 1908. The suit was thus within time. 
This appeal is decreed with costs in this 
Court and I remand this case to the lower 
Court for trial on the merits.” 

` Against this order, the defendants pre- 
ferred -an appeal to the High Court. 


Mr. Govind Prashad, for the Appellant. 


. Mr. Satya Chandra Mukerji, for the Re- 
spondents. 
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Judgment.—the learned Additional 
Subordinate Judge, who decided the suit ont 
of which this appsal arises, does nob appear 
to have his attention directed to the case of 
Batulau v. Mansoor Ali (1), affirmed by the 
Privy Council in Batul Bagam v. Munsur 
Ali Khan (2). We are bound by these 
decisions and according to them the suit 
brought by Raghubar Dayal is barred by 
limitation. We decree the appeal, set aside 
the decree of the Court below and dismiss the 
suit with costs, which will in tbis Court 
include fees on the higher scale. 


f Appeal decreed. 
(1) 20 A. 315. 
(2) 24 A. 17; 3 Bom. L. R. 707; 5 O. W. N. 888. 





MADRAS HIGH COURT. 
First Orvis Arrear No. 92 or 1908. 
December 21, 1910. 

Present:—Mr. Justice Krishnaswami Aiyar 

and Mr. Justice Ayling. 

V. VENKATARAMAYYA PANTULU— 

APPELLANT 
versus ` 
U. B. NARASINGA ROW AND 0THERS— 
: RESPONDENTS. 

Equitable mortgage—Mortgage by deposit of title. 
deeds —Deposit of a sale-deed, when there are better 
documents of title—Whether creates an equitable mart. 
gage. 

An equitable mortgage is not created where the 
only document deposited shows no kind of title in the 
mortgagor 'Xlepositor, while there are other doon- 
ments in existence, not deposited, showing the 
depositor’s title to the property. ; 

Pliintif— sued on what he styled a mortgage by. 
deposit of title-deeds. The only document deposited 
was a sale-deed in favour of Ist defendant’s (mort- 
gagor’s) father; there was an award and a decrée ’ of” 
Court, in accordance with it conferring on lst defend- ~ 
ant title to the property, which were not deposited: 

Held, that the mere deposit of the sale-deed was 
not a good deposit of title-deeds so as to create an 
equitable mortgage. 

Appeal against the decree of the District 
Court of South Canara, in O. S. No. 66 of 
1906, dated 11th December, 1907. | 

Judgment.—The plaintiff institutes 
the suit on what he calls a mortgage by” 
deposit. of title-deeds. The Ist defendant is 
the mortgagor. The only document which 
is deposited with the plaintiff is a sale-deed 
in the name of the first defendant's father 
Subsequent to 
the sale the father executes a deed of gift 
Exhibit XV in favour of his grandsons 
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of a deceased son. Disputes having arisen 
amongst the memberg of the family, there is 
a reference to arbitration and award dated 
the 10th November 1896. This award is 
filed in Court under section 525 of the Civil 
Procedure’ Code and a decree Exhibit I 
passed in terms of the award whereby the 
grandsons are directed to deliver the pro- 
‘ perties which are the subject of the present 
“ go called mortgage by deposit of title-deeds to 
the Ist defendant. His claim of title to 
the property is not .impeached; it is not 
< denied that the property purchased by 
Anantaya in 1879 was his selt-acquisition. 
The plaintif does not say that the first 
defendant has acquired the property by 
descent from Anantaya’ on his death. The 
decree, the award before it and Exhibit 
XV, the deed of gift, are none of them 
deposited. Wecannot hold that the mere 
deposit of the sale deed. in the father’s name 
is a good deposit of title-deeds of the pro- 
perties by the first defendant so as to create 
a valid mortgage in favour of the plaintiff. 
Mr. T. Ethiraja Mudeliar, who appears for 
plaintiff-appellant before us, relies on para- 
graph 28 of Fisher on Mortgage. We do not 
think that this paragraph in question is any 
authority for the position that where the only 
document thatis deposited shows no kind 
of title in the depositor ‘to the property and 
there are d.cuments in existence showing bis 
title to the property which are not deposited, 
an equitable mortgage is validly created by 
the deposit of the document which shows no 
title in him. We must, therefore, dismiss the 
appeal with costs. 

As the Court-fee has not been paid on the 
memorandum of objections, we dismiss it 
with costs. 

Appeal dismissed. 





PUNJAB CHIEF COURT. 
First Civi APPEAL No. 421 or 1910. 
February 1, 1911, 

Present: ——Sir Arthur Reid, Kr., Chief Judge. 
ISHAR AND O1HERS— PLAINTIFFS—- 
APPELLANTS 
versus 
-Musammat BASANTI AND oraers— 


DEPENDANTS— RESPONDENTS, 
Custom— Nigar Jats of Jullundur District—Succes- 
gi!on-—Life-estute of the widow of a deceased son’s son. 
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Among Nigar Jats of the Jullundur Tehsil and 
District, the widow of a deceased son’s son is,ontitled 
to take for her life-time or until re-mayriage equally 
with the son of the deceased proprietor. 

Premi v. Khushal Singh, 30 P.-R. 1909; 28 P. W. R. 
1909; 42 P. Ef R. 1909; 1 Ind. Cas. 608, referred to. 


. Second appeal from the order of the Di- 
visional Judge, Jullundur, dated-28th Janu- 
ary, 1910, affirming the order of the Sub- 
Judge, Jallundur, dated 28th July 1909. 
Pandit Sheo Narain, for the Appellant. 
Rai Sahib Lala Sukh Dial, for the Re- 
spondent, 


Juadgment.—the facts aro stated in 
the well-reasoned judgment of the Court of 
first instance, and I see no reason for differ= 
ing from the concurrent findings of.the 
Courts below that the widow of the grandson: 
has discharged the burden of proving that 
she was entitled to take for her life-time 
or until re-marriage cqually with the con of 
the deceased proprietor. The parties are 
Nigar Jats of the Jollundur Tehsil and Dis- 
trict. Of the four instances of mutation in, 
favour of widows of deceased sons with sons 
or grandsons, one is of the parties’ village and 


“three are of two villages not far distant: All 
are of Jats and two including that of 
the parties’ village Kathar are of the 


parties’ got. It is true that the mutations’ 

were effected in October 1907, July 1907, 

April 1902 and in 1896, respectively, and. 
that one or åt most two, only are sufficiently’ 
old to justify the presumption that it will 
not be contested, while in the 1907 mauta- 

tions it does not appear clearly that the male 

heir was present or was of age but in one of 

these last, the uncle of the male heir, and in 

the other the lambardar, reported that both 

parties were entitled to mutation. In ad- 

dition to these four instances, Indar Singh, 

lambardar of Beas Pind, the village in which 

one of the mutations of 1907 and the mu- 

tation of 1902 were effected, deposed to two 

other Jat widows, Musammat Raj Kaur and 

Musammat Rupar, having been allowed to 

represent their deceased husbands when the 

inheritance opened up. ` 


Against these has been cited only one 
instance of the Jullundur District, a Nawa 
Shahr tehsil case, in which the Sub-Judge 
of Jullundur recorded that the widow had 
adduced no evidence and had not discharged 
the burden which. he had imposed on her, 
following the rule laid down in paragraph 9 of 
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` Rattigan’s Digest. Premi v. Khushal Singh 
(1), cited by the Court of first instance, is 
very much on all fours with the present case 
and the evidence on the record justifies, in 
my opinion, the decree passed in favour of 
the widow and obviates the necessity for a 
remand for further evidence in favour of or 
` against the custom set up by her. I see no 
reason for holding that the plaintiff-appel- 
‘lant had not ample opportunity of adducing 
evidence. It is significant that the widow 
was allowed to take possession of the property 
in suit on the death of the last proprietor, 
though it is not alleged that the plaintiff- 
appellant who was son of the deceased and 
uncle of her late husband, was absent from 
the village. 
The appeal fails and is dismissed with 
costs. 


Appeal dismissed. 
(1) 80 P. R. 1909; 28 P. W. R. 1909; 42 P. L. D. 
1909; 1 Ind. Cas. 608, 





(s. c. 15 0. W. N, 201; 8 A. L. J, 140; 13 C. L. J. 124) 
PRIVY COUNCIL, 

APPEAL FRON THE CaccoTta Higa Court, 
December 19, 1910. 
Present:—-Lord Macnaghten, Lord Mersey, 
Lord Robson, Sir Arthur Wilson and 

Mr. Ameer Ali.: 
Maharaja MANINDRA CHANDRA 
NANDI—PLAINTIFF— APPELLANT 
versus 
SECRETARY or STATE ror INDIA IN 


COUNCIL— Derenpanr—Reseonpent. 

Cess, Road and Public Works Act (IX B, C. of 1880), 
ss. 6, 72, 76, 80, 81—Ihines—Royalty—‘Annual net 
profit”, s 

The royalty receivable by a proprietor of the 
land from the mine-owner is a part of the net annual 
profits of the mine, and is properly assessed with 
cess thereon. 


Appeal from the judgment and decree of 
the Caleutta High Court, dated January 7, 
1907, reported at 34 C. 257, affirming those 
of the Sub-Judge of Burdwan, dated Feb- 
ruary 22, 1905, by which the suit of the 
plaintiff-appellant was dismissed with costs. 

Messrs. DeGruyther, K. CO., and Ross, for 
the Appellant. 

Messrs. Cohen, K. O., and Dunne, for the 
Respondent, 


_ Judgment. 
Mr, Amir Mi, The plaintiff is the owner 
of considerable landed property ia Bengal, 
part of which he has leased to various parties 


for the working of coal mines. Besides the 
rent for the surface land he receives, under the 
designation of royalty, a percentage on the 
coal raised by the lessees or mine owners. He 
has been assessed for “cess”, under the pro- 
visions of Bengal Act IX of 1880, in respect 
of the royalty received or receivable by him 
from the coal-mines on his estate. This Act 
provides for the levy of “cess” on all immov- 
able property situate in the province for the 
construction of roads and other means of com- 
munication, and it gives to the “Collector” de- 
fined in the Act, the power of making the as- 
sessment. Forthe purposes of the Act, miues 
etc., areincluded in thedefinition of immovable 
property, and it is declared that, in the case 
of lands, the “cess” should be assessed on their 
“annual value, ” and in the cage of mines, etc. 
“the annual net profits” from such property. 
The mode of ascertaining “ the-annual value 
of lands” and the “ annual net profits ” from 
mines, etc. are specifically laid down. The 
plaintiff contends that the royalty he receives 
from the coal-mines cannot, upon a proper 


construction of the Act, be included in the 
‘term “annual net profits ” and that, therefore, 


the assessment is illegal. 

He aceordingly brought a suit in the Court 
of the Subordinate Judge of Burdwan to obtain 
a declaration to that effect. This Judge dismiss- 
ed the action on the 22nd February 1905, 
and his decision was affirmed by the High 
Courtof Calcutta in two elaborate jadgments in 
which many subsidiary matters have been dis- 
cussed at considerable length. From thedecree 
of dismissal by the High Court, the plaintiff 
has preferred this appeal to His Majesty in 
Council, 

In their Lordships’ opinion the only point for 
determination in this case turns on the mean- 
ing to be attached to the words “annual net 
profits” in sections 6 and 72 of the Act. Section 
6, so far as it is material for the purposes of 
this decision, is in these terms :— 

“The road-cess and the public works cess 
shall be assessed on the annual value of lands 
and oo the annual net profits from mines, 
quarries, tramways, railways andother immov- 
able property, ascertained respectively as in 
this Act prescribed.” 


Chapter V, which begins with section 72 


“lays down the procedure for valuation, assess 


ment and levy of cesses on mines, etc. 
Section 72 is in these terms :— 
On the commencement of this Actin any 
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district, and thereafter “before the close of 
each year, the Collector of the District shall 
caure a notice to be served upon the owner, 
chief agent, manager, or occupier of every 
mine, quarry, tramway, railway, and other 
immovable property not included within the 
provisions of Chapter II, and not being one of 
the tramways or railwaysmentioned in section 
8, such notice shall be in the form in 
Schedule (E) contained, and shall require 
such owner, chief agent, manager or occupier 
to lodge in the office of such Collector within 
two months a return of tlie net annual profits 
of such property, calculated on the average of 
the annual net profits thereof for tbe last 
three years for which accounts have been 
made up.’ 

Tt is contended on behaif of the plaintiff that 
the term “net, annual profits” used in this 
séction means ‘the net annual profit” of the 
person actually working the mine, and who 
or whose agent or manager has to make the 
return; and that it does not include royalty 
paid tothe proprietor of the land, which stands 
in the same catcgory as the ordinary expenses 
and outgoings connected with its working 
such as boring, haulage ete. In their Lordships’ 
judgment this contention has no substance. 
Schedule (E) is. referred to as 
the meaning of the words “net annual profits” 
but it goes no further ‘than ihe section 
itself. It is to be observed that both in 
section 6 and section 72 the “net annual pro- 
fits” have reference to the property and not to 
the individual. The inference is clear that 
the return required under the section is not 


with regard to the mine-owner’s profits but - 


has reference to the general net profits of the 
property. -The obligation to make the return 
is laid onthe person most cognisant of the 
circumstances under which the mine is work- 
ed and of the profits derived from it. 


the character of the royalty received by the 
proprietor for his share cf the profits of the 
mine. This conclusion is enforced by an 
examination of the provisions of sections 76, 80 
and 81. Section 76 which provides for the 
Valuation of property assessable under Chapter 
V where the annual net profits cannot be as- 
certained by the officer making the assessment, 
Speaks againofthe property itself,and declares 


that-in such eventuality “he (that is the Col- 


lector) may by such ways or mean as to him 
shall seem expedient, ascertain and determine 
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indicating. 


But ` 
. that does not alter, in their Lordships’ view,- 
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AY. 

the value of such property, and: shall theres" 
upon determina six per centum on such valne 
to be the annual,” net profits thereon.” . The 
language of the section leaves little roam for, 
doubt phat the annual net profits are. -to be, 
taken asa” whole. Section 80 provides , fon; 
service on the person making the return-under. T 
section 72 of a notice “showing the amount; gk; 
road-cess and public works cess paygble jh ; 
respect of such property.” This again clearly: 
shows that although the cess is gssessed, an . 
the basis of the net annual profits, if iSv 
paid in respect of the property, and. nob,..in 
respect of any part of the, profits. tg. 

Section $1 deals with i cases where thet oc- 
cupier of such property” is different: ‘from 
the “owner,” and provides the mada: -by 
which, in case he pays more than his share of 
the cess he might recover sach excess. In, 
this section the word “owner” appears to be 
used in the. sense of proprietor. ‘It is clear, 
however, that the liability for - the cess ` }iés-! 
on both “ occupier’ "and “owner” in the case 
of mines &c., as in the case of land it lies 
on holders of estates or tenured, ‘and vratyats, ` 
the policy of the Act evidently being that 
all persons, who benefit by thé *maintenance 
and construction of | ‘roads and’ other means of 
communication” or “works of ptiblic utility” 
out of these cesses, should bear the liability of 
paying the same.. 

On the whoie their Lordships are ofSpi- 
nion that the conclusion at which the lower 
Courts have arrived is correct, that the royalty 
receivablé by the plaintiff is part of the 
net annual profits of ‘the mine and that he has 
been properly assessed with cess thereon. 
This appeal consequently fails. 

It has been found by the Courts ‘in India | 
that the plaintiff has not beet‘ prejudiced bý“ 
any irregularity on the part of the Collector ,, 
in the mode of assessment; their Lord- 
ships do not feel called upon to express; apy 
opinion on the.question of the ape ‘he - 
should have adopted. , 

The appeal must, Ss, 
judgment, be dismissed with costa, janda 
they will humbly’ advise His Majesty Bee 
cordingly. 

Solicitors: Messrs., Watkins and ‘Huntel, a 
the Appellant. 

Solicitors : The oh; India’ Office, for 
“the Respondent. 


Jin their botaki 


Appeal dismissed, S 
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NANDA LAL SIRCAR Y. BENODE BEAARY ROY. 


(s. c. 15 C. W. N. 221.) 
; CALCUTTA HIGH- COURT. 
1, Gv Rum No. 3928 or 1909. 
February 11, 1910. ok 
Pr esenti:—Mr. J abies Mookerjee-and.. 
.. Mr. Justice Teunon. : 
NANDA LAL SIRKARar PLAINTIES ra, 
PETITIONER . 
versus 
‘BENODE BEHARY ROY —Deyenoawt— 


io : Oppostre Party. 
‘Commissioner --Fees—-Mode of realisation. 
‘A-eeree ought not-to direct that the Commis- 
sioner is entitled to realise by execution the sum’ 
awarded to him on account of his fees, and’ expenses. 
The proper course is to call upon the, plaintiff to 
deposit in Court the full amount determined to be 
payable to the Commissionér, and the décree ought 
not to be drawn up till such sum has beet deposited. 

, T£, the defendant also is liable.to pay Jag share of 
Commissioner’ s fee, the plaintiff ought to be made to 
deposit it in Conrt, anid’ 4 provision ought to be made 
wh the decree to enable him to realise it, by execution 
fol the defendant. 


- Rale against«the order of the Mansit of 
Basirhat, dated: August 1991909. “IT 

- Babus: Shiba ‘Prosonno' Bhattacharya and 
Hewa Nath Bose, for the Petitioner. . 
«:BabutAnclendra Nath Roy Ohgwilhury, for 
thé Oppositè Partys senu -5 uo yojo: i 
vUudgmentəsWe: åre invited in this” 
rule to set aside ‘an ‘order ‘of-the'Cuart below 
byt-swhiich: an application for‘améndment of a 
deores in a partition:suit has been allowed at 
the instanée.cf the Commissioner appdidted 
to effect the partition, and a similar applica- 
tion. by the plaintiff has been dismissed. It 
appears that on the: 15th February 1905, a 
consent decree was made between the parties 
tothe litigation, Subsequently 3, Gommissioner 
was appointed to divide the properties by 
metes and bounds and: the plaintiff deposited 
in Court a sum of Re. 30 to meet bhe,-gogts, 
of the’ Corjmissioner. Af zone stage ‘of the 
if proceedings, the ‘Commissioner reported to 
the Court that the amount. deposited was 
insufficient and he prayed that the decree- 
holder might be asked.to deposi an-additional 
sum.. {be Court; however, directed . the 
Commissioner to proceed with > his. work, and ` 
informed him that his fees would be paid as 
goon as they were “deposited by the decree: 5 
holder: at the same time, a notice was issued 
upon the defendant ‘and he was called upon ` 
to deposit the necessary amount. The result 
was that the Commissioner finished his work . 
and ‘eubmitied a report. Two orders were 
then made on the 6th and 24th April 1908, 


WA 
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by which the decree-holder was directed to 
deposita sum of Rs. 110-9 for payment to 
the Commissioner. On the 23rd May, the 
decree-holdsgf'filed a petition of objection, in 
which he alleged that.the report was incom- 
plete, and that the amount demanded-by the 
Commissioner as his fees and travelling ex- 
penses was excessive. A question was raised 
at this stage as to whether the decree should 
be drawn up;till a non-judicial stamp had been 
filed, and’, there was some controversy as to 
the precise..amount of stamp required. [b 
was settled.on the 10th June thata stamp of 
Re. 1 would be sufficient, and on ithe llth 
June, the stamp was filed. On the day 
following, an order was recorded to the effect 
that a decree be drawn up in terms of “the 
petition put in by the decree-holder and the 
case be disposed up. The Commissioner may 
realise his fees which will be*embodied in the 
decree thus drawn up”. The decree drawn 
up showed that the Commissioner was en- 
titled, not to Rs. 110-9 which had been 
directed to be paid’ on the th and 24th April, 
but asmaller amount mentioned intheapplica- 
tion of the decree holder dated the 23rd May. 
This led to soma correspondence between 
the Commissioner and the Munsif; subse- 
quently the Commissioner approached the 
District Judge and obtained from him a 
decision as to the amount legitimately payable 
tohim. The decision of the District Judge 
was to the effect that the amount claimed by 
the Commissioner was excessive, while that 
named by the decree-holder was too small, 
consequently, he fixed an intermediate sum, 
Subsequently upon the application of the 
Commissioner, the decree was amended by 
the Munsif, and the amount of costs payable 
to him was inserted in the decree on the basis 
of the-order of the District Judge. At the 
same -time, the decree-holder applied for 
amendment of the decree on the ground that 
no provision had been made therein for 
realisation by-him of the costs incurred subse- 
quent to the preliminary decree. This appli- 
cation was refused. We are now invited. by 
the decree-holder to set’ ‘aside-the order for 
amendment in se far as it is in favouritof the 
Commissioner; we, dre ‘algo asked to amend 
the decreg in. se-far-as it.omits to make any 
provision for realisation by the decree-holder 
of the costs incurréd by him’ subsequent to- 
the preliminary’ decree. 

Tn support of the first ground, it is urged 
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that the District Judge had no jurisdiction to 
interfere in the matter, and that consequently 
the order for amendment made bythe Munsif 
on the basis-of the order of the District Judge 
ought not to stand. It is needless for us to 
express any opinion upon the question, 


whether the District Judge had any juris- ' 


diction in thé matter or not, because we are 
of opinion that the amendment made by the 
Munsif is not open to objection by the decree- 
holder; infact it does not do full justice to 
the Commissioner. The order ofthe 24th 
April was to the effect that the Commissioner 
was entitled’ to realise the whole amount 
demanded by him. That order was never 
set aside. It is, no doubt, suggested that the 
order of the’ 12th June did by implication 
revoke the order; but wedonot think that 
such an effect can be properly attributed to 
the order ofthe 2th June. Consequently, so 
long as the order of the 24th April stood 
unreversed, the decree ought to have allowed 
the full costs claimed by the Commissioner. 
The order of amendment, therefore, does not 
go far enough; but asthe Commissioner has 
not invited us to modify it, we do not inter- 
fere withit. The decree-holder has undoubt- 
edly no grievance. We may further point 
out that the decree as drawn up is inappro- 
priate and unfair to the Commissioner from 
another point of view. The decree entitled 
the Commissioner to realise by execution the 
sum awardéd to himon account of his fees 
and expenses. The Commissioner who is an 
officer of the Court clearly ought not to be 
placed in this position. The proper course 
for the Court would have been to call upon 
the plaintiff, decree-holder, to deposit in 
Court the full amount determined to be pay- 
able to the Commissioner and the decree ought 
not to have been drawn up till such sum had 
been deposited. The Commissioner, in our 
opinion, ought not to be driven to execute the 
decree for the purpose of realisation of the 
sum payable to him while the parties reap 
the fruits of litigation on the basis of his 
labours. The plaintiff, decree-holder, ought 
to have been compelled to deposit the sum 
before the decree was drawn up,and provision 
might have been made in the decree so as to 
enable him to realise by execution a pro- 
portionate share of the costs from his co- 
sharérs, the defendants in the suit. In so 
far, therefore, as the Commissioner is con- 
cerned, the order of the Court below must be 
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affirmed. 

In support of the second ground; it has been 
urged that no provision has been made in the 
decree for payment by the defendants ofa 
proportionate share of the costs incurred by 
the plaintiff subsequent to the“preliminary 
decree. Nosum was mentioned in the appli- 
cation to the Court below as to costs so 
incurred, and there is nothing to show that 
any attempt was made to prove the precise 
sums which had been so spent. We are told 
that the total costs incurred by the plaintiff 
come up to a decree of Rs. l4and that he is 
entitled to realise three-fourths of this sumi 
from the defendants. No détails, however, 
are given in the application, and there are no 

aterials on the record from -which wa‘may 
hold that this is the amount of"osts actually 
incurred. We are unable to hold  that'the 
Court below has improperly. refused the 
application for: amendment when no details 
were furnished, and no attempt was madé to 
prove the costs actually incurred. The 
second ground must consequently ba over: 
ruled. i 

Both the grounds on which the order of the 
Court below has been attacked fail. The 
rule is; therefore, discharged. In‘sofar as the 
Commissioner is concerned, we ate of opinion 
that the present proceedings are clearly 
vexatious, andhe must be allowed the costs: 
of this rule. We assess the hearing fee at 
two gold mohurs. 

_ Rule discharged. 





(s.c.8 A. L. J. 61.) 
ALLAHABAD HIGH COURT. 
Letters Parent Arrea No. 1 or 1909. 
December 10, 1910. 

Present:— Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. 
MUHAMMAD USMAN AND OTHERS— 
PLAINTIFFS—APPELLANTS 
versus 
BABU—DEFENDANT— RESPONDENT. 

Landlord and tenant—Tenant’s right to sell site of 
his house—Transfer, effect of—Custom—Evidence— 
Wajib-ul-arz, construction of. 

The Wajib-ul-arz of a village provided: “A ryot who 
sells a house pays one-fourthof the sale consideration 
to the Zamindar, and the latter, if he desires to do so, 
takes one-fourth of the materials of the house”: 

Held, that the Wajib-wl-arz indicates that the 
materials of the house alone can be sold by a tenant 
unless the Zamindar consents to the maintenance of 
the house by a transferee from the tenant, and that’ 
though the wajib-ul-arz may not be binding on the 
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tenants, they being no parties to it, yet it shows what 
the views of the Zamindar were. 

Clear and cogent evidence is needed to prove a 
custom. 

-To support the custom that a tenant has aright 
to sell his house including its site, several sale- deeds of 
housestn the village were put in evidence, but there 
was nothing to show under what circumstances these 
deeds were executed: 

Held, that this evidence was entirely insufficient 
to establish the custom, and that the case was 
governed by the Fall Bench ruling in Ram Bilas 
v. Lat Bahadur, 30 A. 811; A. W. N. (1908) 112; 5 A. 
L. J. 456; 4 M. L. T. 169, 


Obiter: —There is a tendency in this province to set - 


up in vjllages customs which are subversive of the 
rights of property, eg., a custom which in fact takes 
from the Zamindar the right to the site of a tenant’s 
holding ,on the determination of the tenancy. 

The claim ofa tenant to transfer a right of resi- 
dence really amounts to this that he may by assign- 
ment transfer to a strangera right of residence 
withoutthe consent of the Zamindar, and so force 
upon the latter a tenant who may be distasteful to 
him. It prevents the landlord from resuming occu- 
pation of his land when a tenant, solected and 
approved of by him, chooses to give it up. It is the 
change of a right of tenancy inio a right of 
permanent tenancy. 


- Letters Patent Appeal from the following 
decision ‘of Sir George Knox, Judge confirming 
a decree of the District Judge of Azamgarh. 

Kwyox, J.—Befora this appeal can be decid- 
ed, it is necessary to have a distinct and clear 
finding by the lower appellate Court on the 
issue raised by the defendant, namely, that 
there prévails in this village a custom wheré- 
by a tenant has aright to transfer not Only the 
materials of the house occupied by him, but 

“also the site on which the house stands. Let 
the Court below try the issue whether or not 
in the abadi of Walidpur a tenant has a right 
to transfer not only the materials of the house 
occupied by him but also the site on which 
the house stands. This matter was clearly 
and distinctly put in issue by the Court of 
first instance. Therefore, no further evidence 
is necessary. The lower appellate Court will 
try the issue on the record and return its 
‘finding to this Court. On return of the find- 
ing ten days will be allowed to either party 
7 take objections if so advised. 

: On return of the finding the following 
judgment was delivered: — 

Kinon, J.—The finding which has been re- 
mitted to this Court is to the effect that a 
tenant of Walidpur abadi has the right to 
transfer not only the materials of his house 
but also to (sio) the site on whick the house 
stands with reversion to the zamindar if the 
old or new tenant vacates the land. It 
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appears that that word to is a mistake and 
should be omitted from the finding. To this 
finding an objection has been taken on the 
ground that the evidence referred to by the 
learned Judge does not justify the finding as 
to the existence of the custom, and further that 
it is not shown that the so-called custom is 
immemorial. This and the plea that the custom 
is uot valid were not pressed upon the Court. 
The only contention urged before me is 
that the evidence is insufficient to sepport the 
finding that a tenant has a right to transfer 
the site. The evidence has been laid before 
me, and after hearing it I agree with the Court 
below that there is enough to show that a 
tenant is entitled to transfer not only the 
materials but also the site, subject always to 
the limitation that the site reverts to the 
zemindar if the old or new tenant vacates the 
land. This is in accordance ‘with what is 
usually prevalent in these provinces. [ 
see no reason to interfere with the decree of 
the Court below, and I dismiss this appeal 
with costs. 

Mr. Abdul Raoof (with him Mr. Ghulam 
Mujtaba), for the Appellants. 

Dr. Tej Buhadur Supyu, for the Respondent. 

Judgment.—tThe question in this 
appeal is whether or not n custom said to 
prevail in the village of Walidpur in the dis- 
trict of Azamgarh has been proved whereby 
a tenant occupying a house in the abadi of 
the village is empowered to dispose of 
it to a stranger, without the consent of the 
landlord, not merely the materials of the 
house but also the right to reside in it so long 
as the house is standing. 

The plaintiffs, who are the zamdndars, upon 
the sale by their tenant of the house in ques- 
tion instituted the suit ont of which this 
appeal has arisen for recovery of the site of the 
house and also for oné-fourth of the materials 
of the house, or the value of one-fourth of 
such materials, They claimed to be entitled 
to the materials under a provision in the 
wajib-ul-urz of the village which runs as fol- 
lows:— A ryot who sells a house pays one- 
fourth of the sale consideration to the zamin- 
dar, and the latter, if he desires to do so, 
takes one-fourth of the materials of the 
house.” The defendant in his defence did not 
deny that he was a ryot in the village. The 
case he set up was that he was tenant not 
of the plaintiffs but of one Mubarak Ali 
and that the sale was made with his cone 
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sent. He also set upan alleged custom 
whereby atenant has a right to sell his 
house including its site. 

The Court of first instance gave a decree 
to the plaintiffs for one-fourth of the value 
of the materials of the house but in other 
respects dismissed the suit, 

‘Upon appeal this decision was reversed 
and the plaintiffs’. suit dismissed in its 
entirely. In second appeal the learned 
Judge of this Court upheld the decision 
of the lower appellate Court. 

The evidence in support of alleged custom 
is most unsatisfactory. Several sale-deeds 
of housesin the village were put in evidence 
in support of it, but there is nothing to 
show under what circumstances these 
sale-deeds were executed. We think that 
the evidence in support of the custom is 
entirely. insufficient to establish the custom, 
and that the.caseis governed by the ruling 
of a Fall Bench of this Court in Ram Bilas 
v. Lal Rahadur (1). There is a tendency 
in this province to set up in villages, customs 
which are subversive of the rights of pro- 
perty, as for example, in the present case a 
custom which in fact takes from the zemindar 
the right to the site of a tenant’s holding on 
the determination of the tenancy. The 
claim of a tenant to transfer a right of 
residence really amounts to, this, for it means 
that a tenant may by assignment transfer to 
a stranger a right of residence without the 
consent of the zemindar, and so force upon 
the latter a tenant who may be distasteful to 
him. It prevents the Jandlord from resuming 
the occupation of his land when a tenant, 
selected and approved of by him, chooses to 
give it up. It is the change ofa right of 
tenancy into a right of permanent occupancy. 

In the case of Chajju Singh v. Kanhia 
(2), a Full Bench held that the zemindars of 
village are, as a rule, and presumably, the 
owners of all the house sites in the village 
and that a house left unoccupied by a tenant 
lapses to the landlord in the absence-of heirs 
or of other lawful assignees of the. last 
occupier. The “other lawful assignees” are 
not to be understood to ‘mean purchasers by 
private or auction sale from such occupier. 

In Sot Girdharijl Maharaj v. Chote Lal (8) 

(1) 80 A. 811; Av W. N. (1908) 112) 5 A. L. J. 456; 
4M. T. L. 169 

(2) A. W. N. (1881) 114. 

i. 8) 20 A. 248, 
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Edge, ©. J., and Burkitt, J., overruling a 
decision of Aikman, J., held that according 
to the general custom prevalent in these 
provinces an agriculturist, or agricultural 
tenant, who is allowed by a zemindar to build 
a house for his occupation in “the abadi 
obtains, if there is no special contract to the 
contrary, a mere right to use that house, 
for himself and his family so long as he 
maintains the house, that is, preveris 
it from falling down and so’ long as 
he does not abandon the house and leave 
the village, that in the absence of a special 
grant from the zemindar, he has no interest 
which he can sell by private sale,. or which 
can be sold in execution of a decree against 
him except his interest in the timber, roofing 
and wood-work of the house, In “the course ' 
of the judgment it is observed: “In our 
opinion the plaintiff had only to rely on the 
common custom of the provinces, and it was 
for the auction-purchaser, who alone defended. 
this suit, to show that there was some special 
contract between the zemindar and the person 
or the predecessor of the person whose 
interest he had bought which created, con- 
trary to the general custom, an interest which 
might be attached and sold in execution of a 
decree against the occupier.” The learned 
Judges .doubted whether if the defendant 
auction-purchaser had set up nota special con- 
tract buta local custom ofthe village, by which 
an occupier of a house in the abadi, holding 
under no special contract but merely occupying 
a house the site of which belonged to the 
zemindar, could sell his right to occupy or 
have it sold for him in execution of a decree 
against him, such a custom would be valid. 
As to this we express no opinion. 

In Raj Narain Mitter v. Budh Sen (4) 
in which Knox, J., and Aikman, J., differed, 
the defendant did not claim to have acquired 
any proprietary title in the site of the house 
which was claimed by the plaintiff and did 
not dispute the plaintiff’s right to recover 
ground rent for the site. We cite this case 
for the purpose of quoting the observations 
of Knox, J., upon the relations of zemindar and 
ryot and particularly the extract which he 
gives from the Jand systems of British India 
by B. H. Baden-Powell, an officer who bad 
great experience in the matter of the rights of- 
landholders in these provinces over homestead’ 


land ina village. Knox, J.,in that case held 
(4) 27 A. 338 . 
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that the principal defendants had no right 
to sell'anything more than the materials of 
theif holise,’ and ‘that nv’ title to the :site 
passed’to the purchasers. -Avkman, J., was 
of épinion that the conduct of the plaintiff’ 8 
‘karitida under the circumstances of that- case 
‘amounted to an acquiescence in the acts of 
the principal defendant and ć ‘was binditig-on 
his prinbipäl: the plaintiff, 

+ The case before us closely resembles that 
of Muhammad Vilayat Ali Khan v. Muham- 
mad Liyagat Ali Khan (5). We may point 
‘out that the provision in the wajib-ul arz 
before us, which prescribes that the zemindar 
upon a sale of a house may take one-fourth 
of the materials of the house, indicates that 
the materials of the house alone can be sold 
by a tenant unlessthe zemindar consents to 
the maintenance of the house by the 
occupier, This wajtb-ul-arz, it may be, is not 
binding on the tenants who were not parties 
to it, but it shows what the views of the 
zamindars were, 

Now clear'and cogent evidence is needed 
to prove acustom. We fail to find such 
evidence here. We ara of opinion that the 
evidence relied onby the Courts below was 
legally’ insufficient to” establish the alleged 
custom, and we accordingly set aside the 
decree of this Court and of the Courts 
‘below and give a decree +o the plaintiffs 
‘for possession of the site of the house when 
the materials of it have been removed. 
Tn other respects the decree of the Courts 
below and of this Court will stand. We 
allow a period of two months within which 
the materials of the house may be removed 
by the defendant. On the expiration of two 
months the plaintiffs will be entitled to 
possession. The appellants ‘will be entitled 
to the costs of this appeal and also the costs 
of the appeal to the learned Judge of this 
Court, and other costs will be proportionate 
to failure and success, 


k Appeal allowed. 
-" (1) 6 Ind. Cas. 580, 
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(s.c.8 A. L. J. 92.) 
ALLAHABAD HIGH COURT. 
Letters Patent APPFAL No. 72 or 1910, 
December 5, 1910. 

Present:—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. 
BISHAMBAR NATH—DEFENDANT— 
APPELLANT 

_ versus 
ee GADDAR—Prarntirr—Rgsponpenr. 

, Wrongful < attachment of property—Attached Proner ty 
“stolen during attachment—Liability of person who 
‘obtained the attachment-—-Damayes—Trespass-—Pyovin« 
‘cial. Small Cause Courts Act (IX of 1887), Sch. II, art. 
35 G)—Jurisdiction. 

Crops of the plaintiff were wrongfully attached in 
execution of a decree of the defendant. While under 
‘attachment, thecrops were stolen by the Shahna (tém- 
porary bailiff). The plaintiff sued for the value af the 
crops and for compensation for their wrongful 
attachment: 

Held, that the defendant was liable for both, that 
“the plaintiff had a complete cause of action at the date 
of tho -wrongful attachment, that his right to the 
relief he was ; entitled to was not impaired by sub- 
‘sequent occurrences for which he was not responsible 
and that he was entitled to be restored to the ‘status 
quo ante the illegal act of the defendant. 

Gama Mahad Patil v. Gokul Das Khimji, 3 B. 74, 
followed. 

Held, further, that the suit was not cognizable by 
the Court of Small Causes. 

Appeal under section 10 of the Letters 
Patent against the following decision 
of Mr. Justice Griffin, confirming a decree of 
the District Judge of Agra, who modified the 
decree of the Munsif of Mohaban. 


GRIFEIN, J.—The defendant, who is appel- 


| lant in this Court, in execution of a decree held 


by him against one Tula Ram, attached, ag 
the property of his judgment-debtor, the crops 
of the plaintiff Gaddar. The plaintiff filed 
an objection against the attachment. His 
objection was allowed and the attachment 
was removed. While the property was 
under attachment and in the custody of 
the Shahna or (the temporary bailiff) of the 
Court, most of the attached crops disappear- 
ed. The Shahna was .prosecuted and found 
guilty under section 403, Indian Penal Code, 
and sentenced toimprisonment. The plaintiff 
has instituted the present suit to recover a 
sum of Rs. 457-8-0 which is made up of two 
items, namely, Rs. 417-8-0 the value of the 
crops which disappeared while under attach- 
mert and Rs. 40 as damages for the wrongful 
act of the defendant. The Court of first 
instance decreed the suit for Rs, 40, that is, 
for the damages claimed by the plaintiff and 
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dismissed the suit for the value of the attched 
crops on the ground that the plaintiff had 
failed to prove that it was the defendant who 
removed them. On appeal by the plaintiff 
the lower appellate Court held that it was 
immaterial whether it was the defendant 
who had removed the crops or not and as he 
was a trespasser and wrongfully attached the 
crops, he was responsible for the value, no 
matter who stole them. The learned Dis- 
trict Judge found that the value of the crops 
was Rs. 92-8-0 and gave the plaintiff a decree 
forthat amount in addition to Rs. 40, dec- 
reed by the Court of first instance. The de- 
fendant comes here in second appeal. A 
preliminary objection is raised that no appeal 
lies. It is contended on behalf of the plain- 
tiff-respondent that the suit was one of a 
nature cognizable by a Court of Small Causes 
and the value being below Rs. .500, no second 
appeal lies. I was referred to various rulings 
by the learned Advocates of both the parties, 
but it appears to me on a reference to the 
plaint itself that the suit is not one cogniz- 
able by a Court of Small Causes. So far as 
it is a suit for damages, it is clearly excepted 
from the cognizance of a Court of Small 
Causes, vide Schedule II of the Provincial 
Small Cause Courts Act, clause 35 (j). As 
to whether the. defendant-appellant ean be 
held liable for the value of the crops or not, 

the ruling relied on by the Court below in 
the case of Goma Mahad Patil v. Gokul Das 
Khimji (1), is a direct authority for the view 
taken by the learned District Judge. The 
facts of that case are on all fours with those 
of the case before me. On behalf of the 
appellant ‘Lam referred to the Privy Council 
decision in the case of Kissort Mohan Roy v. 

Harsukh Das (2), ïn which it was held that 
where the plaintifi’s property was wrongfully 
attached by the deféndant, the plaintiff was 
entitled to recover from the defendant the 
‘difference in the market-value of the goods 
at the time of the attachment and their price 
when they were sold. The concluding por- 
tion of the judgment is relied on in support 
of the contention advanced on behalf of the 
appellant that hecan only be held liable for the 
natural and necessary -consequence of his act. 

It may be conceded that the theft or dis- 
appearance of the plaintiff’ s crops while 
under attachment was not in any sense the 


(1) 3 B. 74. 
(3) 17 ©, 436; 17 L A. 17. 
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consequence of the wrongful attachment. bs 
the defendant. 
plaintiff has suffered a loss for which. he 15 
entitled_to compensation. , His crops were, 
wrongfully attached by the defendant- appel. | 
lant. 


(HOLL. 


‘The fact remains that the. 


He is entitled to get back his- Crops or. 


1 


their value if the “crops themselveg are nop, ` 


available. The plaintiff had ` a, complete 
cause of action at the date of the wrongful 
attachment, and his right to the relief he was 
entitled to was not impaired by subsequent 
occurrences for which he was not responsible. 
In thecaseof Kissori Mohan Roy v. Harsukh Das 
(2), referred to above, their Lordships of the 
Privy Council held that the plaintiffs are 
entitled to recover the value ofthe property 
wrongfully attached as it stood at the date 
of the defendant’s unlawful act. The principle 
to be deduced from that ruling is that the plain- 
tiff is entitled to be restored to the stutus quo 
ante the illegal act of the defendant. As 
to the ruling reported in, Musammat 
Sujan Bibi v. Shetk Sariatulla (3) quoted 
on behalf of the appellant, it appears that 
the learned Judges who decided it were 
largely iufiuenced by the English law on the 
subject as held in the case of Walker v. Old- 
ing (4). Their Lordships of the Privy Council 
held in Kissori Mohan v. Harsukh Das (2), that 
the rule of law laid downin Walker v. Olding 
(4) does not apply to India. This being the 
state of authority on the question: to be 
decided in this case,I prefer to follow the 
decision of the Bombay High Court i in, Goma 
Mahad Patil v. Gokul Das (1), which is di- 
rectly in point. I dismiss the appéal with 
costs. 

Dr. Tej Bahadur Sapru, (for the Appel- 
lant). ` 
Mr. Muhammad Ishaq, for:the Respondent. 

Judgment.—We are of opinion that 
the view taken by onr learned colleague is 
correct. Itis based on the ruling in, Goma 
Mahad Patil v. Gokal Das Khimji (1), with 
which ruling we agree. The cases’ which 
have been relied upon by the learned ‘Ad- 
vocate for the appellant appear to us to be 
distinguishable, The correctness of the deci- 
sion in the case of Goma Mahad Patil v. Gohal 
Das Khimji (1), has never, so far as we ara 
aware, been questioned. We dismiss theappeal 
with costs. 


Appeal dismissed. 
(3) 3 B. L. R. 418; 12 W. R. 429. 
(4) 1 H. and 0. 621; 32 L. J. Ex. 142; 9 Jur. (x. 3.) 
53; 7 L, T, 633; 11 W. R. 186, 
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EN RAM Y. KIRTATH RAI 
ALLAHABAD HIGH COURT. 
Seconp Civit APPEAL No. 797 or 1910, 

. ` January 20, 1911. 
Preśent:—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. 

GANGA RAM AND orHERs— DEFENDANTS— 

APPELLANTS. 

VETEUS 
KIRTARTH RAI AND OTHERS—PLAINTIEFS 

— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. ` 61—Trvo 
mortgages on different property—Covenant not amount- 
ing to charge—Consolidation—Clog on equity of 
redemption. 

R and B mortgaged certain fields with possession 
in 1879. In 1883, R alone mortgaged another pro- 
perty to the same mortgagee by way of simple mort- 
gage. In the mortgage of 1883, there was the 
following coveriant: “aNirst I (tbe mortgagor) shall 
pay this money, and then the money borrowed on the 
security of fields”. R and the representatives of B 
assigned their equity of redemption in the bond of 
1879 to the plaintiff. In a suit brought by the plain- 
tiff to redeem the mortgage of 1879: Held, that the 
covenant contained in the later mortgage did not 
amount to a consolidation of the two mortgages, that 
it simply fixed the time when R would pay the 
amount of the second mortgage. 

As by the agreement contained in the second 
mortgage no charge whatever was created upon 
the property comprised in the first mortgage, 
section 61 of the Transfer of Property Act, 1882, had 
no application. 

Second appeal from the decision of the 
District Judge of Ghazipur, dated 30th June 
1909. 

Mr. M. L. Agarwala, (with him Mr. Par- 
meshwor Dyal), for the Appellants. 

Mr. Sital Prashad Ghose, (with him Mr. 
Balram Chandra Mukerji), for the Respond- 
ents. 

Judgment.—tThis appeal arises under 
the following circumstances. The suit is one 
for the redemption of a mortgage of the 6th 
of May 1879. This morigage was executed by 
two persons Ram Lakhan and Ram Baran in 
favour of Bharosa Rai, Ganga Rai, and 
Mahpat Rai. It contained the following 
provision, namely, that “When in the month 
of Jeth in any year the mortgagors paid the 
principal with Government revenue paid by 
the mortgagees, the property will be redeem- 
ed.” Portion of the property in this mort- 
gage was subsequently sold to the plaintiffs by 
Ram Lakkan‘and by the heirs of Ram Baran 
who was then deceased. Having so purchas- 
ed portion of the property, it is clear that the 
plaintiffs would, under ordinary circumstances, 
be entitled: to redeem the mortgage. Their 
claim, however, to redeem was resisted by 
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the appellants on the ground that a subsequent 
mortgage of the 24th of October, 1883, was 


- executed whereby the mortgagor undertook, 
.as it is alleged, not to redeem the first mort- 


gage until the mortgagor had firsb redeemed 
the second mortgage. This second mort- 
gage was executed by Ram Lakhan Rai alone 
and not by Ram Baran or his heirs. It also 
comprised different property from the pro. 
perty comprised in the mortgage of the 6th 
of May 1879. On turning to this mortgage, 


.we find the following provision upon which 


reliance has been placed by the „learned 
counsel for the appellants, namely, ‘ ‘First I 
(the mortgagor) shall pay this money, and 
then the money borrowed on the security of 
fields,” the fields representing the property 
comprised in the first mortgage. The con- 
tention is that in view of the provisions of 
section 61 of the Transfer of Property Act, 
the plaintiffs, who are purchasers of a portion 
of the property comprised in the first mort- 
gage, which was not included in the second 
mortgage, are not entitled to redeem the 
mortgage of the 6th of May 1879 until they 
first redeem the later mortgage, a mortgage 
with which they have no concern. The 
Court of first instance acceded to this con- 
tention and dismissed the plaintiffs’ suit. 

On appeal the learned District Judge re- 
versed the decision of the Court below hold- 
ing that upon a true construction of the 
agreement in the later mortgage, it did not 


amount to a consolidation of the: two mort- 


gages but simply fixed the time when Ram 
Lakhan would pay the magont of the second 
mortgage. 

We entirely agree with the lower appel- 
late Court upon the view so adopted, 
By the second mortgage no charge what- 
ever was created upon the property compris- 
ed in the first mortgage. This second mort- 
gage was executed by Ram Lakhan alone and 
by the undertaking which’ Ram Lakhan 
gave, he could not in any way prejudice the 
rights of Ram Baran or his heirs. More- 
over, the agreement is not an agreement 
whereby the mortgagor deprived himself, or 
purported to deprive himself of the right to 
redeem the first mortgage. Itis simply an 
agreement on his part to pay the money se- 
cured by the second mortgage first and then 
the money secured by the first mortgage. 
This is nothing more than a provision fixing 
the time for payment. There is no agree- 
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ment in the second mortg onthe part of 
“thé mortgagor that he ¥ won took t be entitled 
“6 ‘redeem the first mortga 7 without paying 
the” money due under the, “Apeond mortgage. 
“Mr. “Agarwala phan lice upon the 
langage of section 61 of the Traj asfer of Pro- 
“perty Act but we think that he puts 8, forced 
“onstruction upon that section. If we, turn 
‘to’ “the Allnstration to the section, , ye get a 


clue A a to the true meaning ki it, , The illus- 
f¥atién is as follows:—“A, the. “owner of 
“farms Z and Y, Na Z to B for 


Rs. 1,000. A afterwards mortgages Y to B 
“for Ra. 1,000, making no stipulation as to any 
‘additional charge on Z, A may institute a 
gait for the redemption of the mortgage on Z 
“alone.” Here Ram Lakhan and Ram Baran 
“executed a mortgage of one property and sub- 
“sequently one of the mortgagors, Ram Lakhan 
‘alone, mortgaged separate property making 
‘nö stipulation as to “any, additional charge 
an the first property. i Thig illustration 
discloses the intention , of the legislature 
-in “enacting section 61 “and, ‘exactly „meets 
„the present case. Therefore, this ground of 
‘appeal i is without force, 

It is further contended tliat ade the 
first mortgage the mòrtgagors agreed upon 
‘redemption to pay the principal. amount of 
the mortgage debt together with a any Govern- 
ment revenue which might have ‘been paid 
by the mortgagees and that the sum deposit- 
in Couri under the provisions, ‘of the, Transfer 
of Propeity Act fell short of the amount due 
under the mortgage by asum of Rs, 25 which 
it has been found ‘the mortgagees paid on ac- 
count of revenue. Itis contended that in 
view of this fact the mortgagors ought to be 
deprived of the costs of the litigation. We 
‘are unable to accede to this contention. The 
"sumi is a very small sum and the mortgagors 
had no knowledge’that the mortgagees had 
paid this amount. In fact in their statement 
of claim they alleged that no revenue was 
paid by the mortgagees. On the, other hand, 
‘the mortgagees asserted that they had paid 
asum of Rs, 246 in respect of revenue 
whereas, as a matter of fact, they only paid 
Rs. 25. In view of this, we do not think 
that the order passed by the Court below 
in the matter of costs was unreasonable, 
We accordingly dismiss the appeal with 
costs including fees in this Court on the 
‘higher scale, 

Appeal dismissed, 
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CALCUTTA HIGH COURT. 
Seconp, Orviry Apecan.No. 1181 o.1909. 
January. 23, 1911; 
Present:—Mr. Justice N, Chatterjee. 
AHED KHUND KAR AND OTHERS— 
PRINCIPAL DEFENDANTS—ÅPPELMNTE ; 
versus 
MOHENDRA LAL “DEY AND OTHERS— 
gs PLAJNTIFES— Resroypents. gy 
Revisit Diseoreyy iy of new matter—Strict pi joh a of al. 


legation —Appeat—Ciril Procedure Code (Act. XIV of 
1882), ss. 626, 629, 

Applications for review on the ground of dis. 

covery of new evidence must be strictly proved. 
The order of, the Judge rejecting such an appli- 
cation is final; but where such an application is 
‘granted, the order may be appealed from, and 
the appellate Court mukti decide whether the alle. 
gation that the new evidence was not within” tlie 
knowledge of the applicant, when ‘the decree" Was 
passed, has been’ strictly“ Proved, for otherwise 
the right of appeal i in suoh ‘a case would have no 
me ting. 
5 Kessowji Issur v. The Great Indian Peninsular Rails 
way Company, 6-C. L. J. 5; 31 B. 381; 11 0, W. N. 721; 
4 A. L: J. 461; 2 M. L. T, 435; 9 Bom. L. R. 671; 17 
M. L. J: 347, relied upon.” 

Bombay and: Persian S.N. Company Limited v8. 
8. “Zuari”, 12 B. 171; Har Nandan Sahai v, Behari 
Singh, 22; ò. 3; Baroda Churn Ghose v. Gobind Proshad 
Tewary, 22 O. 984 and Munni Ram Chowdhury 
v. Bishen Perkash Nargin “Singh, 24 C. 878, dis- 
tinguished. 

‘Appeal from the decree of; the Additional: 
Sub- Judge of Burdwan, datéd March 4, 1909, 
reversing that of the First Munsif of Katwa, 
dated November 27, 1907. 

` Babu Jnanexdra Nath “Sa ka, 
pellants. 

Babu Shiba Prosonna Bhittachar? vva, forthe 
Respondents, 


Judgment.—tThe question raised. jn 
this appeal is whether in an appeal againsé 
a, decree passed after granting a re 
view of judgment on the ground of dis- 
covery of new matter or evidence which the 
applicant for review alleged was not within 
his knowledge or could not be adduced by‘him 
at the time when the decree was originally 
passed against him, it is competent to the àp- 
pellate Court to try the question whether 
there was strict proof of the allegation as 
provided in section 626 (b) of the Civil 
Procedure Code, or whether the decision of 
the Court granting the review is ftnal upon 
the question. 


for tièra p- 


The plaintiffs brought a suit for rent at É 
the rate of Rs. 18 per year, and obtained a 


-decree at the rate-claimed, "The defendants 
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applied forreview of judgment under sec- 
tion 623, Civil Procedure Code, on the ground 
that the defendants could not file certain docu- 
ments when the case was taken np” as they 
did not know that those documents had been 
filed in a previous suit. The Court admitted 
the review holding that the defendants had 
sufficient cause for not producing the docu- 
ments when the case was heard and that 
the documents were nob within their know- 
ledge and could not be produced after the 
‘exercise.of due diligence at the time, and re- 
heard the case and set aside its previous decree 
and decreed the suit only at the rate of rent 
admitted by the defendants. The plaintiffs 
appealed and on appeal, the learned Subordi- 
nate Judge held that the allegations of the 
defendants “were not strictly proved and as 
such the admission of the review was in 
contravention of the provisions of sec- 
tion 626 clause (b) of the Ciml Procedure 
Code and he accordingly set aside the judg- 
ment. of the first Court passed on review, and 
restored its first judgment. 

The defendants have appealed to this Court 
and it is contended on their behalf, first, that 
the lower appellate Court had no power to 
go into the question whether the allegation 
of the defendants that the documents were 
not within their knowledge and could not be 
found with the exercise of due diligence, was 
strictly proved, that the decision of the 
Court admitting the review was final in the 
matter and reliance is placed upon the cases 
of The Bombay and Persian S. N. Company 
Limited v. The 8. S. “Zmari (1); Har Nandan 
Sahai v. Behari Singh (2); Baroda-Churn 
Ghose v. Gobind Prashad Tewarg (8) and 
Munni Ram Ohowdhry v. Bishen Perkash 
Narain Singh (4). 

Section 629, Civil Procedure Code, lays 
down that an appeal shall lie against an 
order granting the review onthe ground, 
among others, that the order was in contra. 
vention of the provisions of section 626, Civil 
Procedure Code. Section 626 clause (b) pro- 
vides that no application for review shall be 
granted on the ground of discovery of new 
matter or evidence which the applicant al- 
Jeges was not within his knowledge or could 
not be produced by him when ‘the decree or 

(1) 12 B. 171. 

(2) 22 C. 3. 

(3) 22 0. 934. 

(4) 24 C, 878, 
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order was passed without strict proof of such 
allegation. So that if a Court grants the 
review without strict proof of such allegation, 
the admission isin contravention of the pro- 
visions of section 626, Civil Procedure Ccd3, 
and the appellate Court, in order to find 
whether the order admitting the review was 
or was not in contravention of the provisions 
of section 626, must decide whether the al- 
legations have been strictly proved. Other- 
wise, ithe right of appeal in such a case would 
have no meaning. 

The cases relied upon by the appellant are 
no authorities upon the question which has 
been raised. Inthese cases the question was 
whether an appeal lies against an order grants 
ing a review of judgment on the ground that 
there was not sufficient reason for admitting 
theapplication for review, if the Court grant- 
ing the review finds that there was sufficient 
reason for granting it. It was held in these 
cases that no appeal lay in such a case be- 
cause the grounds upon which an appeal lies 
are laid down in section 629, Civil Procedure 
Code and the admission of a review for suffi- 
cient reason is not enumerated asone of the 
grounds upon which an appeal lies under sec- 
tion 629, Civil Procedure Code. The case of 
Ressowji Issur v. The Great Indian Peninsular 
Railway Company (5) is also relied on to show 
that the order of the Judge who tries the case 
is final. But in that case the Judge rejected 
the application for review and his order was, 
no doubt, finalas provided in section 629. On 
the other hand, that case lays down that ap- 
plication for review onthe ground, of dis- 
covery of new evidence must be strictly prov- 
ed. The order of the Judge rejecting an 
application on such grounds is final. That 
case is no authority. for the contention that 
where such anapplication is granted, the order 
of the Judge granting it is final. 

I think, therefore, that the lower appellate 
Court had power to decide whether the defend- 
ants had strictly proved their allegations, 
The learned Subordinate Judge found 
onthe evidence that the defendants had fail- 
ed to prove their allegations and that is a 
finding of fact with which I cannot interfera 
in second appeal. 

‘The appeal is accordingly dismissed with 
costs. 

Appeal dismissed, 

(5) GC. L. 3. 5; 31 B. 381; 11 CO, W. N. 721; 4 A. Le 
J. 431; 2 M. L. T. 435; 9 Bom, L. R. 671; 17 M. L J. 847. 
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CALCUTTA HIGH COURT. 
Srconp Civiu APPEAL No. 128 or 1909. 
January 23, 1911. 

Present:—Mr. Justice N. Chatterjee. 
BAIKUNTHA NATH SEN—Prarntipr— 
APPELLANT 
versus 
BIDHU BHUSHAN JASH AND ANOTHER— 
DEFENDANTS——RESPONDENTS. 

. Chaukidari Act {FI B. C. 1870), ss. 60, G1—Order 
of Commission—‘Final and conclusive, meaning of— 
Notice—Regulation VII of 1822—Proceedings whether 
binding on Civil Courts—Evidence Act (I of 1872), s. 
114 (e}— Presumption as to official acts—Onus of proof. 

If the proceedings under section 61 of the Chauki- 
dari Act are conducted <in compliance with the 
provisions of Regulation VITof 1822, which aro 
applicable to proceedings under the Chaukidari Act, 
and after full notice to all the parties concerned, then 
the order under section 61 is final and binding upon 
the.Civil Courts. If it is found that there was an 
order under section 61, the presumption under section 
114 clause (e) of the Evidence Act that official acts 
haye been regularly performed would arise. 

Nobo Kristo Mukherji v. Secretary of State, 11 C. 632; 
Madhu Sudan Banerjee v. Girish Chandra Ghose, 2 C. 
L. J. 802; Raja Narendra Lal Khan v. Jogi Hari, 2 
C. L. J. 107;32 C. 1107 and Hira Lal Mukerji v. 
Premamoyee Debi, 2 ©. L. J. 806, referred to. 

Where the plaintiff claimed possession of certain 
lands as chaukidari chakran, but the defendant claimed 
them as lakhiiaj: 

Held, that if the defendant was not a party to, and 
had no notice of, the proceedings under section 61 of 
the Chaukidari Act, they are not such evidence 
against him as to shift the onus of proof upon him. 


:Appeal from the decree of the Additional 
Sub-Judge of Burdwan, dated November 17, 
1908, reversing that of the Munsif of Kalna, 
dated August 26, 1907. 

Babu Hemendra Nath Sen, for the Appel- 
lant. 

Moulvi Syed Shamsul Huda and Babu 
Sajanit Kant Sinha, for the Respondent. 

Judgment.—tThe lands in dispute 
were resumed as chaukidard chakran lands by 
the Collector under the provisions of Act VI 
of 1870 (B. C.), and transferred to the de- 
fendant No. 2, whois the zemindar of the 
mauzah in which the lands are situated. 

The plaintiff claimed the lands as putnedar 
under deferdant No, 2. 

The defence was that the lands were not 
chaukidait chakran lands but were the lakhz- 
raj lands of defendapt No. 1 (ka) under 
whom the defendant No. 1 had been hold- 
ing as tenant and that the former had 
purchased them in execution of a rent 
decree. 

The learned Munsif held that the defend- 
ants could only dispute the validity of the 
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order declaring the lands to be chaukidard 
chakran lands if they could show that the pro- 
ceedings had been held without due notice to 
them and he held that he was justified in 
presuming that defendant No.1 knew of 
the resumption proceedings and came to 
the conclusion that the lands were chaukidari 
chakran lands and gavea decree to the 
plaintiff, 

On appeal, the learned Subordinate Judge 
held that the order determining the lands to 
be chaukidari chakran and the order trans- 
ferring the same to the zemindar were not 
conclusive evidence as it does not appear 
that the lakhdrajdar, defendant No.1 (ka), 
was or could be any party to the proceedings 
before the Commissioner under the provisions 
of Act VI of 1870, though defendant No. 1 
asthe person in physical possession. might 
have been made a party, and he further 
held that the said orders not being conclu- 
sive,- their ` value as evidence was” very 
little and not snfficient to justify him 
in finding that the lands were chaukidari 
chakran lands and dismissed the suit. 

The plaintiff has appealed and it has 
been contended on his behalf, first, that the 
question that the defendants did not get a 
notice of the proceedings was not raised in 
the written statements of the defendants and . 
that he ought to have been given an oppor- 
tunity to meet the question of notice; and, 
secondly, even if the orders are not final and 
conclusive, they are at any rate sufficient to 
shift the onus of proof on the defendants. 
The proceedings of the Commissioner, the 
resumption proceedings and the transfer 
certificates appear to have been produced 
in the present case. The order of the Com- 
missioner made under section 61 has been held 
to be final and conclusive in the case of 
Nobo Kristo Mukherjee v. Secretary of 
State for India in Oouncil (1) andin the 
case of Madhu Sudan Banerjee v. Girish 
Chandia Ghose (2); see also the case of Raja 
Narendra Lal Khan v. Jogi Hari (3). The 
authorities of the cases in Nobo Kristo 
Mukherjee v Secretary of State for India in 
Council (1) and of Madhu Sudan Banerjee 
v. Girish Chandra Ghose (2) have been doubted 
in the case of Hira Lal Mukherji v. Prem wmoyze 
Debi (4), whore it was observed by the learn- 

(1) 11 C. 632. 

(2) 20. L. J. 302. 

(3) 2 €. L. J. 107 ; 32 C. 1107. 

(4) 20, L. J. 306. 
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ed Judges: “If if were .necessary, how- 
ever, to decide the general question as to how 
far an order regularly made under section 61 
of Act VI of 1870 B.C., is conclusive in a 
litigation i in the Civil , Courts, we should be 
disposed to attach considerable weight to the 
argument. that when. section 61 makes ‘the 
order finaland conclusive, it has reference 
only. to the appellate jurisdiction which could 
be otherwise exercised by the Superior Re- 
venue authorities under the first clause of 
section 29 of Regulation VII of 1622. and has 
no reference to the jurisdiction possessed by 
the Civil Courts. under clause (6) of that sec- 
tion,” Butin the circumstances of that case, 

it was not necessary to decide that point. L 
think that _upon.the authorities cited above, I 
. must hold that if the “proceedings under sec- 
tion 61 are conducted in compliance .with the 
provisions ef ‘Regulation VII of 182% which 
are applicable to proceedings under Act VL. 
of 1870 B. C., andafter full notice to all the 
parties concerned, then the order under sec- 

tion 6L is final and binding. upon the Civil. 
Courts., _Ifitis found that there was an 
order under section 61 of the Act, the pre. 
sumption under section 114 clause (e) that 
official acts have been regularly perform- 
ed would arise. If, however, 
No. 1 (ka) had no noties of the proceedings, 
he cannot be held bound by. the order 
under section 6l. Tt has been found 
by the lower appellate Court that de- 
fendant No. 1 (ka) had no notica of the pro- 
ceedings. 

The only question, therefora, is whether 
the plaintiff hadan opportunity of showing 
thatthe defendant No, 1 (ka) had notice. 
The first Court did go into the question of 
nəticə, s9 far as defendant No.l was cən- 
carned but not with regard to. defendant 
No. 1 (kr), who is said to be the lakhirajdar. 
The question of notica was not raised in 
the writtan statement. Itis trnaethe plain- 
tiff did not allege in the plaint that the de- 
fendints had notice, Bot he relied upon 
the resumption procesdings. The defend- 
ants, n> dòabk, denied that the lands were 


chiuidari chakran, bat did not expressly deny, 


the legaliry of the resumptiou proceedings. 
T think that under the circumstances the 
plaintiff should be allowed nn oppor- 
tunity to show that. defendant No.1 (ka) 
hai notice of the proceedings before the Com- 
missioner, | 


defendant. 


As regards the second question, 1 think 
that if defendant No. 1 (ka) had no notice of 
the proceedings, they are not such evidence 
against him as to shift the onus of proof upon 
him. Idonot think that the defendant 
should be placed in a disadvantageous posi- 
tion by reason of proceedings to which he 
was no party, and of which he had no notice, 
The orders of the Chakran Commissioner 
and the resumption proceedings would, no 
doubt, be evidence in favour of the plaintiff. 
But the weight tobe attached io such evi- 
dence is for the. Court dealing with facts to 
decide. In the present case, the learned Sub- 
ordinate Judge has considered that evidence 
and has found that their value as evidence 
is very little and is not sufficient to justify 
him in holding that the land is chaukidari 
chakran as claimed by the plaintiff. 

The case should, therefore, go back to the 
lower appellate Court for a decision after 
giving an opportunity to the plaintiff to show | 
whether defendant No.1 (ka) had notice of 
the proceedings under scction 21 of the Res 
gulation VIL of 1822. 

Costs to abide the result. 


Oase reminded. 





CALCUTTA HIGH COURT. 
Otvit-Rutss Nos. 5352 AND 5353 
or 1910. 
January 29, 1911. 
Present: —Mv. Justice Woodroffe and 
Mr. Justica Carnduaff. 

RAM NATH SINGH ano orases— 
J UDGMENT- DEBTORI—PatitiONeRs 
versus 
Raja KAMLESHWAR PRASAD SINGH— 
Decres-HOLDER—Ovposite Party. 

- Civil Procedure Cade (Act Y of 1993), O. XLI, Rr. 5, 

6—Stay of sale—Huvecution ofr ent decree —Pendency of 
appeal — Security ~Deposit in cash. 

Under Rule 6 (2) of Order XLI of the Civil Pro. 
cedars Code, the Court which passed a rent decree 
is bound to stay the sale of immovable property in 
execation of its decree during the pendency of an 
appeal from it, even though the jadgment-debtor 
is entitled to have the sale seb aside on deposit of 
the purchase money. But the Court can make it a 
condition of the order for stay of sale that the money 

creed should be deposited in Court in cash. 

Rales against the orders of the Sub-Judga 
of Mongbyr, for the sale of certain hold- 
ings of the judgment-debtor petitioner fixed 
for January 23, 1911, in execution of a decree 
of the District Judge of Bhagulpore, passed on 
appeal in rent suits, 
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Babas Umakali Mukherjee and Ganesh Dutt 
Singh, for the Petitioners. 

Babus Jogesh Chandra Roy and Khetra 
Mohan Sen, for the Opposite Party. 

Judgment.—tThere appears tobe a 
difficulty in dealing with this’ application as 
if it were one under Order XLI, Rule 5, of 
the Code of Civil Procedure : for, through an 
apparent oversight, there has not been an 
affidavit put in, as required by the Rules; and 
although that might in this case not be of 
much importance, because the facts stated in 
the petition are not now disputed before us, 
there is another objection, namely, that it has 
not been shown in the terms of the Order 
XLI, Rule 5, that the conditions mentioned in 
sub-section 3, (a), (b) and (©) have been fulfil- 
led. It is open to us, however, and I think 
we should deal with this matter by way of 
revision, under section 115, Civil Procedure 
Code, of the order which was passed by the 
Subordinate Judge on the 7th of December 
1910: for that order appears to be clearly 
erroneous. Under Order XLT, Rule 6 (2), 
the Court in the case of an order for sale of 
immovable property in execution of a decree 
is bound, where an appeal is pending from 
such decree, to stay: the sale on the applica- 
tion of the judgment-debtor, on such terms as 
to security as the Court thinks fit, until the 
appeal is disposed of. No doubt, under the 
terms of that order the Court could make it 
a condition of the order for stay of sale, 
that the money decreed should be deposit- 
ed in Court in cash. But the actual order 
which was passed. in this case does not 
appear to be an order passed under Rule 6 
(2), We. have been asked to read “it as if 
the Subordinate Judge had said that he 
was willing to stay the sale on the applica- 
tion of the judgment-debtor,- on condition 
of the latter depositing the «decretal money. 
But that is not what he.has said. What he. 
says is this,— ‘I see no sufficient reason to. 
stay execution. ltisa rent decree. The 
judgment-debtor can deposit the decree 
money and that money may be detained until 
further orders.” That was not an order such 
as he was entitled to pass in the terms of the 
Rule 6; and we must, theréfore, deal with this 
matter with reference to the terms of Rule 6. 

The applicants are prepared to offer as 
security the holding which is sought to be 
sold and over which the rent now claimed is 
a first charge. Another holding of 83 dighas 


‘Ff 
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is offered as security to the lower Court 
after the issue of the Rules misi by the High 
Court and a mortgage bond executed by a 3rd 
party in favour of the applicant, and also a 
sum of Rs, 1,000 in cash. This appears to 
us to be, in the circumstances, reasonable se- 
curity; and we accordingly direct that the 
sales be stayed, pending the appeal, upon 
the applicants furnishing the security men- 
tioned, which should stand as security for both 
decrees. - 

Of the said sum of Rs. 1, 000,“ Rs. 700 
must be deposited on Monday next, the 23rd 
January 1911; and the balance Rs, 800 
within ten days from that date. The mort- 
gage bond must be registered and put in 
within seven days from the above-mentioned 
date. 

If the said sum of Rs. 700 be not de- 
posited on Monday next, both the sales will 
take place. 

As regards the question of costs, I think 
the applicants should’ pay the costs of this 
application. The original application be- 
fore us was clearly defective. We assess the 
hearing fee at two gold mokurs. 

If the sum of Rs. 300 and the bond be not 
put in within the time specified, the sales will 
also proceed. 





MADRAS HIGH COURT. 

First Orvis Appeat No. 86 or 1907.. 
December 20, 1910. 
Present:—8Sir Ralph Benson, Judge, and 
Mr. Justice Abdur Rahim. 

BAPPU RAJU AND OTHERS—AFPBLLANTS 

`, versus 
KONDU RAJA AND OTÅERS—— RESPONDENTS. 

Evidence Act Q of 1872), s. 32—Proof of age—State- 
ment by a person’ before a public oficer as to his son’s 
age—Admissibility. , 

A statement made by a -person before a public 
officer as to his son’s age is admissible in evidence 
under section 32 of the Indian Evidence Act to prove 
the son’s age. 

Oriental Government Security Life Assurance Co. Ld., 
vy. Navasimhachari, 25 M. 183; 11M. L. J. 379 and 
Ramachandra Dat v. Jogeshwar Norain Deo, 20 C. 758, 
followed. 

Appeal against the decree of the Subordi- 
nate Judge’s Court of Tuticorin, in O. & No, 
18 of 19.5 f 

Judgment.—-The suit in which this 
appeal arises was instituted by the plaintiff 
to have it declared that a deed of sale execnt- 
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ed by his mother, a Hindu widow, on the 
7th of March 1901, is not binding on him 
and to recover possession ofthe properties 
conveyed under the deed to the first defend- 
ant. On the date of the sale, the plaintiff 
was a minor being about 17 years old and 
Seethiammal, his mother, purported to execate 
the deed as his guardian. The consideration 
for the sale is recited as Rs. 9,000 out of 
which Rs. 260 is stated to have been paid 
in order to meet demands for rents and costs 
of certain litigation and the rest of the 
money is stated to have been. paid‘ towards 
the discharge of certain debts incarred by 
the hushand of Seethiammal and father of 
the plaintiff, called Kumarasawmi Rajah, who 
had died in May 1900. The debts specified 
in the deed of sale consisted of Rs. 1,000 due 
on otti to one Thangammal, Rs. 2,150 due on 
a mortgage bond to one Nandaya Kone, Rs.730 
due on another mortgage bond to one Naranda- 
rajah, Rs. 2,500 due on an offi to one 
Alagaraju, and Rs. 2,100 due on a mortgage 
bond to one Mathian Chetty and another 
item of Rs. 200, which with a sum of Rs, 260 
paid in cash amount of Rs. 9,000. 
There were several questions raised before 
the Subordinate Judge and he has givena 
decree to the plaintiff for recovery of posses- 
sion of the properties covered by the deed of 
sale on condition that the plaintiff do pay 
to the first defendant Rs. 3,698-10 0 and the 
amount which may be found to have been 
due to Muthian Chetty on the 7th of March 
1901, under two bonds marked Exhibits 
Nos. VIJIT and IX in this case. The defend- 
ants have preferred this ‘appeal and the 
“decree of the lower Court is impeached on 
two grounds, firstly, that the finding that 
there was no necessity for the sale and that 
the entire consideration of Rs. 9,000 did not 
pass is wrong, and, secondly, that the suit 
ought to have been dismissed as being barred 
by limitation.: The plaintiff also: preferred 
a memorandum of objections objecting to the 
findings of the lower Court that the price of 
Rs. 9,000 mentioned in the deed of sale was 
adequate and that Rs. 1,224 was in fact paid 
to discharge two of the bonds held by Muthian 
Chetty. The learned pleader for the plain- 
tiff, however, decided not to press his objec- 
tions. As regards the second point urged in 
appeal, the learned Vakil for the appellants, 


having regard to the statement contained in 


_Exhibit A, asto the plaintiff's age, very 
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properly did not press the plea, as we were 
of opinion that the statement in that docu- 
ment was admissible in evidence tu prove 
the age of the plaintiffs. The statement 
was made by the plaintiff's father before a 
Government Tuhsilday on the 12th of May 
1893, and we have no doubt, as held in 
Oriental Government Security Life Assurance 
Co., Ld., v. Narasimhachari (1) and Rama- 
chandra Dutt v. Jogeswar Narain Deo (2), 
that ib is relevant to prove the age of the 
plaintiff under section 32 of the Evidence 
Act. 

With reference to the question of necessity 
we shall first of all consider whether the 
finding of the Subordinate Judge with ` res- 
pect to the items of consideration which he 
held were not proved cau be sustained. We 
shall take first the sum of Rs. 976 which is 
described as part of item No 6. This sum 
is alleged to have been ‘pail to Muthian 
Chetty already mentioned in satisfaction of 
certain debts due to him by the estate. It 


appears that the father of the plaintiff exe- 


cated six bonds in favour of this Chetty, each 
of them being for Rs. 500 and the case of 
the first defendant is that he paid the sum 
of Rs. 2,100 to the Chetty which went towards 
the complete discharge of two of these bonds, 
namely, Exhibits VIII and IX and partial 
discharge of two other bonds, copies of which 
are marked Exhibits XXVI and XXVTI. 
The plaintiff disputed this payment altogether 
and his-evidence is that all these four bonds 
had been paid off by the plaintiff’s father 
during his life-time. The Subordinate Judge 
has found in favour of the defendants that 
the money due under Exhibits VIII and IX 
was paid by the defendants who produced these 
bonds bearing proper endorsements of the 
payment. The question now to be consider- 
ed is with reference to the payment of the 
balance, t. e., Rs. 976 in respect of these. two 
other bonds. It is common ground that the 
amounts due thereunder have been paid and 
nothing is due to the Chetty on these bonds. 
The bonds are no longer with the Chetty anl 
jt is the case of the first defendant that he 
paid Rs. 976 towards partial discharge of 
what was due under those bonds and the 
balance must have been afterwards paid off 
by the plaintiff. It is further alleged by 
the first defendant that endorsement of the 


(1) 25 M. 183; 11 M. L. J. 379, 
(2) 20 C. 155. 
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‘payment was made on these bonds and ‘that 
these bends must be either with the plaintiff, 
or with one Chinnay ya” Raja, to whom the 
plaintiff subsequently sold certain pro- 
-perties of the value of Rs. 15,000 on the 
-20th July 1905. The defendants’ witness 
No. 7 who.is the accountant of Muthian 
Uhetty has proved the payment -of this 
Rs. 976 and has produced his accounts which 
bear out his statement and also show that 
the originals of. Exhibits XXVI and XXVII 
:were returned to the plaintiff. The learned 
Subordinate Judge distrusted these accounts 
‘on two grounds that they were produced at a 
-late- stage of the case and that they are on 
cadjan leaves. As regards the latter ‘reason, 
the mere fact that accounts are on-cadjan 
leaves’ is not a sufficient ground for distrust- 
ing them though their probative value is 
‘ordinarily much less than of accounts kept 
in the regular form and as regards the 
fact that they were produced ata late stage 
of the case, the Subordinate Judge has failed 
to notice that the delay was not imputable 
-to the defendants. They appear to have taken 
every step from the commencement of the 
‘ease to have the accounts produced and it 
:was not until they obtained proclamation 
for sale of the property of the master 
‘of defendants’ witness No. 7 because of 
-default‘in producing the‘accounts that he at 
last produced these accounts. It also appears 
‘that this witness is a relation of the plaintiff's 
‘witness No. 3 who apparently is an old and 
‘faithful friend of the plaintiff’s family." Be- 
sides if the defendants’ witness No.7 was 
minded to fabricate accounts in order to help 
the plaintiff’s case, he could easily have done 
-80 at a very early stage ofthe case. There is 
.. also other evidence in support of the payment 
and all this evidence, taken along with the 
fact that the originals of Exhibits XXVI and 
XXVIL[ bare been discharged, shifts the 
: burden on. the plaintiff to show that they 
were discharged otherwise than as shown by 
the defendants”: evidence. The plaintiff has 
: adduced evidence that those bonds were dis- 
- charged by the plaintiff's father himself. 
This case, in Our opinion, is clearly false. It 


atis amply proved that the plaintiff's father at 


> the- time.of: his death was in extrémely em- 
barrassed circumstances and was unable even 
topay the interest due on the bonds executed 
by him. Exhibit XIX, which is a bond 
executed by the plaintiff himself in favor 
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‘of this Muthian Chettiar on the 2nd February 
1903, mentions that the money on thess and 
some other’ bunds was outstanding on that - 
date. It will bə- remembered in this connec- 
tion that the debts due under the two bonds 
in question were only partially discharged by 


-the first defendant so that the recital in 


Exhibit XIX would be consistens with the 
defendant’s case while it is clearly inconsistent 
with the plaintiff’s case on this point. In 
‘fact the learned Vakil for the ‘plaintiff has 


“not attempted to support the plaintiff's al- 


‘legations in this respéct. His argument is 
that the defendant must prove this payment 
and we think the defendant has amply dis- 
charged that burden. 

The next item which is allowed is the sum 
of Rs. 790 which was due on a mortgage 
bond (Exhibit III) executed by the plaintiff’s 
‘father in favour of Narendra Raja. Narendra 
‘Raja has been examined on behalf of the 
defence and he ‘admits. the receipt of the 
sum in discharge of his bond from the plain- 
‘tiff. The bond itself is produced by the de- 
fendant and it bears endorsement of the pay- 
ment, Exhibit III (a). There is also other 
‘evidence that of the defence witness No. 12 
who attested the endorsement and of the 
‘first defendant himself. The plaintiff’s'case 
seems to be that Exhibit III was completely 
discharged by his father. Exhibit IJI was 
‘executed on the 19th January 1894, for 
‘Rs. 1,000, it boré- compound: interest at 134 
per cent. and on the 23rd April 1897 the 
-plaintiff's father éxecuted a mortgage in favour 
of one K. V. Alagiri Raja for Rs. 5,000. 


‘Exhibit XXIX in which it was provided 


that out of the sam of Rs, 1,100 was ‘to be 
paid ‘to the defence witness No. 2, Narendra- 
raja, and there can be no doubt, on thé 25th 
July 1897 K. V. Alagiri Raja paid to Naren- 
dra Raja Rs.1,128-4 0, Exhibit B is a reéeipt- 
for that payment. Admittedly on “the date 
of Exhibit B, that is the 25th July 1897, this 
sum of Rs. 1,128-4-0 was ‘less ‘than the 
amount due by Rs. 404 and odd and the de- 
fence witness No. 2 was not asked any ques- 
tion suggesting that this balance of Rs. 404 
and odd was foregone by him. But much 
‘reliance is placed by the learned Stibordinate 
Judge on the wording of Exhibit B, which 
‘is a tamil document and the | passage relied on 
as translated reads thus:—“ Amount paid by 
you to me agresably to the reservation made 
‘in my name—by T. K. Kumarasawami Raja 
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—in the deed of usufructuary mortgage taken 
by you from him on the 23rd of April 1897 
is Rs, 1,123-7-8, being the amount of principal 
and interest settled in full s1tisfuction of all 
claims upon taking account. I have received 
this sum.” The Subordinate Judge seems to 
think that the words “full satisfaction” show 
that the defendant under Exhibit ILI was 
completely discharged but the amount due 
under the bond wasas pointed out more and 
there being in fact nothing to show that the 
creditor agreed to give up the balance, we 
think the true construction is as given by 
Narendra Raja himself and the defence wit- 
ness No. 12 who attested the endorsement on 
behalf of the plaintiff’s mother, namely, that 
the words ‘‘fullsatisfaction” in Exhibit B meant 
that the undertaking of Alagiri Raja to pay 
Rs, 1,100 to Narendra Raja was fully carried 
out and not that Exhibit IIL was completely 
discharged by the payment made by Alagiri 
Raja. The bond remained with Narendra Raja 
and there is no endorsement of satisfaction en- 
teredon the bond, Narendra Raja having given 
a separate receipt for the amount he received 
to Alagiri Raja. The Subordinate Judge also 
seems to think that under Exhibit ILI the bal- 
ance, which remained due onthe date of Exhibit 
B, would, taken with interest, not amouat to 
Rs. 790 but would be Rx. 140, less but not 
a single question was pub on this point to 
the defence witness No. 2, who would have 
been in the best position to explain how the 
calculation was made. Further the learned 
Vakil for the appellants states that the cal- 
culation made by the Subordinate Judge is 
wrong, he having proceeded on the basis 
that simple interest was chargeable, while if 
compound interest ba calenlated, the sum due 
on the date of Exhibit IIL (a) would be 
Rs. 790 in round figures. However that may 
be, we do not think that a point like this can 
have any significance in the absence of any 
examination of Narendra Raja with reference 
to it. We also find that Exhibit XXI, 
the written stat ement filed by the plaintiff's 
moth er on the 13th of December 1900 in the 
Suit No. 657 of 1900, itis stated that the sum 
of Rs. 300 approximately was still due to the 
defence witness No. 2. The Subordinate 
Judge thinks that this might refer to another 
item of debt which was due to this witness 
but that item is separately mentioned in the 
schedule. The plaintiff examined his mother 
as his witness but did not ask her a single 
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question about this transaction. As regards 
this item also, we find that the defendants 
amply proved his case. 

We now come tothe item of Ra. 2,150, 
which is alleged to huve been paid to Nandaya 
Kone. Nandaya Kone was not examined by 
either party but the defendant produced a 
bond Exhibit IV, which bears the endorse- 
ment of receipt of this sum in the hand of 
Nandaya Kone, Exhibis IV (a). The receipt 
is dated the 10th March 1901, and the pay- 
ment is spoken to by the defendant himself and 
defence witness No. 12. The receipt pur- 
ports to be signed among others by one 
Rakku Thevan who according to the evidence 
managed the plaintiff’s affairs at the date of 
the suit but the plaintiff had not examined 
this man or his mother to rebut the case of 
the defendant. The learned Subordinate 
Judge has come to the conclusion that the 
payment of Rs. 2,159 has not been proved, 
But we are constrained to hold that his con- 
clusion is entirely wrong and is based on 
suspicion in disregard, without adequate reason, 
of the evidence on the point. He says, for 
instance, thatin comparing the signature of 
Rakku Thevan with this signabure on soma 
other dosumen', the signature of Rikku 
Thevan on Exbibit TV (a) seems to him to 
bs a forgery. Bab there is absolutely no evi~ 
dence to support as such a finding. It isin 
fact a mere surmise the Subordinate Judge 
himself puts in. Then in dealing with the evi- 
dence regarding the payment of Rs. 2,159, he 
is much influenced by certain other circum. 
stances which he thinks the defendant ought 
to have explained. These circumstances re- 
late tə what occurred with reference to 
Exhibit Ji, a promissory-note executed by 
Sivanankona, the son of Nandaya Kone in 
favour of the plaintiff's father on the 4th 
April 1895, for a sum of Rs. 1,200, alleged to 
have been borrowed by Nandaya Kone on 
that date from the plaintiff’s father. Exhibit 
IV, the bond in favour of Nandaya Kone, 
was executed by the plaintiff's father on the 
28th May 1896. Hxhibit Jris produced by 
‘the defendant and it bears an endorsement 
copied by the plaintiff’s mother to the effect 
that Exhibit Ji had been. executed by her 
husband not because Nandaya Kone actually 
borrowed any money from her husband, but 
because there was delay in payment of the 
sum which Nandaya Kone agreed to pay to 
the plaistifi’s father on a usufructuary mort. 
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gage executed in his favour by the plaintiff's 
father, Exhibit (K). The endorsement goes 
on to mention that the transaction fell 
through and the mortgage deed was returned 
to the plaintiff’s father but as the promissory- 
‘note Exhibit J was mislaid at the time, it 
could not be returned then to Nandaya Kone. 
There was an interval of nearly a year bet- 
ween the dates of Exhibits Ji and IV, Exhibit 
K, dated the 28th March 1855, thatis, a few 
days before the date of Exhibit J1, is the mort- 
gage bond and is produced by the defend- 
‘ants. The Subordinate Jadge himself notices 
that the amount mentioned in the two docu- 
ments lixhibits Jt and IV do not quite agree, 
the rates of interest differ, the sum under 
Hxhibit Ji is payable on d@mand while the 
“amount of Exhibit IV is payable in instal- 
ments; the debt under Exhibit Jr is unsecured 
'and that under Exhibit IV is a secured debt 
and there is no reason suggested why the 
plaintiff's father if he was entitled to receive 
Rs.] ,200 bearing interest at 12 per cent. should 
borrow Rs.1,190 from his debtor or mortgage 
his property agreeing to pay a higher rate 
of interest. As to why the promissory-note 
was not returned to Nandaya Kone, we find no 
difficulty in accepting the reason given 
by Seethiammal in the endorsement on that 
document which, in our opinion, gives a correct 
‘account of the transaction to which Ex- 
hibits Jı and K relate. We, therefore, find 
that the payment of the sum of Rs, 2,150 
‘has also been satisfactorily proved by the 
defendant. There remains a small sum of 
Rs. £60 and it is enough tosay with respect 
to it that we do not find sufficient reason to 
distrust the evidenceof the defendant showing 
that this amount was paid and that it was re- 
quired for payment of tirwa and to meet the 
expenses of the family. 

The next question is whether there was 
necessity for the sale of the property covered 
by Exhibit I. It appears that the estate of 
Kumaraswami Raja was encumbered and 
most of the properties were usufructuarily 
mortgaged, and the rest was mortgaged 
under hypothecation bonds. In Exhibit XXI, 
the written statement filed by the plaintiff’s 
mother in a suit for maintenance instituted 
by the plaintiff’s step-mother and sister, the 
debts of the former class are stated to be 
about Rs. 16,000 and of the latter class as 
amounting to Rs. 5,000 and itis also stated 
‘that the properties which were in the pos- 
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session of the plaintiff’s mother fetched an 


annual gross income of Rs. 500 which would 
leave a sum of only Rs. 200 a year as avail- 
able to the family. The property of which 
the plaintiff's mother had possession consisted 
of about 145 acres of dry land and 29 acres 
of wet land and even these were encumbered. 
It is quite likely that the income of the pro- 
perty other than that in the possession of 
usufructuary mortgagees has been minimised 
in Exhibit XXI, but making a full allowance 
for any such under-statement, thé’ income was 
certainly not sufficient to meet any portion of 
the interest payable on the hypothecation 
bonds after meeting the necessary household 
expenses. The bonds all bore compound in- 
terest and the necessary consequence of that 
would be that unless some properties were 
sold, very little could be saved. The learned 
Subordinate Judge, instead of taking the gener- 
al circumstances of the family into account 
in dealing with the question of necessity, has 
taken each item of consideration which “went 
to discharge a particular debt by itself and 
then asks himself whether there was actual 
demand on the part of such creditor for 
payment. That, we think, is not the pro- 
per way to look at the question. There can- 
not be the least doubt in the facts of the 
case that there “was considerable pressure 
on the estate and unless steps were promptly 
taken by raising money by the sale of a good 
portion of the properties, the entire estate 
was in danger of being lost. The plaintiff 
himself when he came of age had to'sèll some 
of the properties not sold by Exhibit I 
in order to discharge the remaining debts, 
As a consequence of the sale to the first de- 
fendant, the encumbrances on nearly 70 acres 
of land were discharged and the plaintiff 
obtained possession of 37 acres. We may 
mention in this connection that the conduct 
of the plaintiff himself is hardly consistent 


‘with the bona fides of his present claim. 


Until very late, he’ did not think of question- 
ing the validity of this transaction and not 
until after the defendant had discharged the 
prior encumbrances on the property and 
saved it from the adverse claim of one 
Rangammal, who instituted a suit in 1902 to 


‘recover his property impleading therein as 


defendants both the plaintiff and the first 
defendant in this suit. ‘The plaintiff took no 
steps to contest the claim of Rangammal, 
leaving it to the defendant to bear the éntire 
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burden of the defence. We think the pre- 
sent claim of the plaintiff is unfounded and 
_we, therefore, allow the appeal. The suit will 
be dismissed with costs both in this Court and 
in the lower Court. 

i The memorandum of objections is dis- 

missed with costs. 
Appeal allowed. 


(s.c. 2 M., W. N. 78.) 
h MADRAS HIGH COURT. 
, Criminat Revisjoy Case No. 93 or 1910. 
URIMINAL Revision PETITION No..73 or 1910. 
December 15, 1910. i 
Present: —Mr. Justice Wallis. 
K. OHANDRA MAULITAH~—Petitionar — 
AccUsED 
Versus - 


ae EMPEROR—Obposite Parry. 
“Madras Local Boards Act (V of 1884), °s. 162B 
(2)—Enquiry. 

In a prosecution under section 162B (2) of the 
Madras Local Boards Act, the material question is 
whether the erection is on a public road or not. 


_.. Petition, under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court to revise the judgment .of the Court 
of the Ist Class Magistrate of Vellore Division, 
in Criminal Appeal No. 92 of 1909, dated the 
15th October 1909, presented against the 
judgment- of the Court of the 2nd Class 
Magistrate of Kalahastri, in ©. C. No. 311 
of 1909. bee : 

Facts.—The complaint was by the 
Kalhastri Union that the accused had com- 
mitted an offence punishable under section 162 
(B. 2). of Madras Act V, of 1884 by fail- 
ing to comply with the notice issued to him 
by the President, Talug Board, Ranipet, re- 
quiring him to remove the walls in course 
of construction upon the pials in front of his 
house on the ground that it was an encroach- 
ment on the public road. The first Court 
convicted the accused. On appeal, the Ist 
Class Magistrate, Vellore, passed the following 
judgment :— 

“The main and practically one giound of 
the appeal is that the President was not en- 
titled.to order a prosecution and reference 
was made to a decision in the case of 
Queen-Empress v. Subramanian (1). This, 
however, has n> bearing whatever on the 


case. The facts of the case were the same 
TG) 20 M1. i 
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but the prosecution was under section 188, 
Indian Penal Code. Further and more im- 
portant, this decision was in 1897, before sec- 
tion 162B was part of the Act. Section 
162B was not improbably inserted in the 
Act in view of the decision and undoubtedly 
gives the necessary powers to prosecute. The 
facts are scarcely denied except that there is 
some attempt to show there was no encroach- 
ment. If the house referred to was no en- 
croachment,.the aczused had a remedy in the 
Civil Court but was bound to obey the order. 

I dismiss the appeal and confirm the con- 
viction and sentence.” The accused filed this 
revision petition in the High Court. 

Mr. L. A Govinda Raghava Aiyer, for the 
Petitioner. ; 

Mr. 0. F. Napier, for the.Crown. 

Order.—I think, the lower Courts have 
erred in treating the question whether 
the erection is on a public road or not as im- 
material. The notice was given under section 
98, as is expressly stated therein. That sec- 
tion only applies to obstructions and encroach- 
ments on any public road and under the de- 
finition of street, a public road only exterids 
up to the boundaries of the adjacent pro- 
perty. Iset aside the conviction and direct 
a re-trial. : 

Oonviction set aside. 





(s.c. 2 M. W. N. 91) 
MADRAS HIGH COURT. 
First Civiu Apecan No. 4 or 1907. 

- December 12, 1910. 
Present:—Mr. Justice Krishnaswami Aiyar 
-and Mr. Justice Ayling. 

CHERA SHANKARANARANAPPYA— 
PLAINTIFF —ÅPPELLANT 
versus 
Tue SECRETARY or STATE vor INDIA 

IN COUNCIL—DEFENDANT— RESPONDENT. 

Ownership of land—Enjoyment of Kan and Kumki 
rights—Other rights not referrable thereto—No proprie- 
tary right. 

Where it was admitted by the plaintiff’s predecessors 
that they had only Kan and Kumki rights over tho 
plaint land, though the plaintiff may have evidence 
showing enjoyment on his part not ordinarily referr- 
able to the admitted rights, whatever their origin, 
the plaintiff is not entitled to a declaration of pro- 
prietary right. 

Appeal against the decree of the District 
Court of South Canara, dated the 31st day 
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of Augist 1905, in Original Suit No. 13 of 
1906. 

Facts.—Plaintiff sued the Secretary of 
State for a declaration thatthe plaint lands 
belong to him and he is entitled to enjoy 
them and that an order of the Revenue De- 
partment refusing to include them in his 
pattah unless he pays seigniorage on the trees 
thereon is illegal. Government replied that the 
plaint lands are unassessed forest and do not 
belong to plaintiff who merely enjoyed them 
as Kans and Kumki. 
rights of grazing, and leaf and firewood taking, 
etc. Kan is the privilege of growing pepper 
in jungles and sach land did not belong to the 
pepper grower. ` He merely enjoyed the right 
of growing pepper]. From the documents it 
appeared that the plaint lands were nothing 
more than Kan and Kumki lands over which 
the plaintiff’sfamily, being the big house of 
the place, exercised as many privileges as they 
could aud that plaintiff was paying for the 
last 40 years” ` tree tax on the cocoanut trees 
growing on the plaint site. It did not also 
appear that plaintiff paid the assessment and 
enjoyed them exclusively. The District Judge 
came to the conclusion that the plaint land 
did not belong to the plaintiff’s warg. The 
Wani appealed. 

Mr. K. Narainı Row, for the Appellant: 

Mr. 0. F. Napier, for the Respondent. 

Judgment.—The suit was brought 
for a declaration that the plaintiff was en- 
titled to certain -forest lands, that he was en- 
titled to enjoy the same and that the Govern- 
ment was bound to grant patta for the lands 
without charging what the plaintiff calls 
“seigniorage.” . The District Judge bas dis- 
missed the suit. He has proceeded upon the 
documents filed by both sides in the case. He 
has taken no oral evidence and apparently 
the parties did not desire him to do so. 
There is nothing to show that the plaintiff 
wanted oral evidence to be taken which the 
_ Judge declined to record. There is uc ground 
of appeal in the memorandum of appeal 
before us that the Judge has excluded evi- 
‘dence which he should have been taken in the 
case. We must, therefore, consider the ques- 
tion raised in the case on the documents filed 
by both the parties. 

The first document which Mr. Naraina 
Row invited our attention to is Exhibit A 
which is called Durmathi Ohitiah, or the ac- 
counts of 1803. The forest land now claimed 


‘[Kumki rights are the. 


by the plaintiff is round his house beyond 

certain limits which are admittedly!appropriat- 

ed by him and as to which there is ro 

question. Exhibit A is not of any use in so far 

as the plaintiff relies on it to show any title, 
to the property. There is no refefence in it’ ` 
to the pepper Kans. But what that term ex- 
actly signifies we are unable to say. There 
is no shist or revenue imposed upan the pepper 
Kans. The plaintiff contends that the forest 
land is part of his warg. He has mõoti right 
in his wargi But Exhibit VIII does not 
show that the pepper Kans dre part and 
parcel of the plaintifi’s warg. There are, no 
doubt, some circumstances in the’: plaintiff's 
favour, such as the wells and ditches round 
the disputed lands. The walls are not com- 
plete in themselves, but they seem to be‘the 
remnants of someold boundary walls. Again 
it appears there are three tanks bat whether 
they are merely natural hollows or they are 
constructions made by some ancestor of the 
plaintiff’s predecessors in the disputed groand, 
there is ‘no evidence as to how-they came to 
be so planted. If these were the only pieces 
we might have been inclined to think that 
they shewed possession of the disputed lind 
on the partof the plaintiffin his,own right. 

But in the face of the statementk+made by 
the plaintiff's predecessors’ in the inquiries 
of 1865 and 1875, we are unable to attach 
much importance to these items of" evidence 
to which we have just referred, , 

What happened in 1865, was-this. An 
Overseer of the Forest Department asked the 
Tahsildar to demarcate the lands in which 
the public should have a right to cut timber 
from the lands which should be treated as 
part of the plaintiff's warg. The Tahsildar 
‘directed the Shambozue to inquire and report. 


‘Hixhibit II is a statement made by a prede- 


cessor of the plaintiff in answer to questions 
addressed to him by the Tahsildar. Now 
carefully scanning that statement, we are 
unable to find an assertion of ownership on 
the part of the plaintiff in the disputed land. 
All that the plaintiff’s predecessor seems to 
contend for is that the cutting down of 
trees in the disputed ground would affect the 
source of water supply to the tanks which 
feed his garden and also that by. building 
a boundary wall and by appointing watch- 
men he had taken care to protect‘ the 
forest. These statements of his are no indi- 
cation of an assertion of proprietary right. 
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The answers so given by the plaintiff's pre- 
decessors are passed on by the Sharmbogue 
to the Tahsildar and the Tahsildar makes a 
report in turn and finally the matter comes 
to .be disposed of by the Collector. Exhibit 
VI is another petition of February 1856 by 
the plaintiff’s predecessor against the Forest 
Department authorizing the catting of trees 
in the lands claimed iz the suit. Exhibit VIT 
contains answers to interrogations by two 
persons, the predecessor of the plaintiff and 
his brother. Those answers also make it 
clear that they were not asserting proprietary 
right in the property. In the answer of the 
younger brother he says “I pray that Gov- 
ernment may pass orders so that there may 
be no obstruction to our enjoying the lands 
in the same way as we have been enjoying 
hitherto, that is, as Kumki lands for the 
cultivation of the property.” We think this 
language is almost decisive against any pre- 
tension of ownership in the disputed property. 
The order that was passed in 1866, and 
which we find as an endorsement on Nxhibit 
XI, was simply to the effect that the Forest 

Department should not cut trees. But the 
plaintiff's predecessor was also interdicted 
by the same‘order from cutting trees. The 
interdiction’ against the Forest Department 
cutting .trees is explicable on the ground 
that such cutting. would materially interfere, 
as the plaintiff’s predecessor had himself 
alleged, with the source of water sapply for 
his garden. 

- We come next to the order of 1875. The 
same man, who petitioned the authorities in 
1865, petitioned in 1875 for permission to cut 
25 trees beyond the: hundred yards limit to 
which his Kumki right would extend. This 
is a clear acknowledgment onthe part of the 
plaintiff's father that he had only Kumbki rights 
beyond his warg to.the extent of 100 yards 
and that he had no rights whatever in the 
forest. He, therefore, asked for special permis- 
sion of the Collector to cut trees for the 
building of his house. The order passed on 
this petition: was a mere’ - permission to 
cut down and take 25 trees for the pur- 
pose. It is also clearly’ against the plaintiff's 
assertion of the proprietary rights. In the 
face of the documents of 1865, 1866 and 1875 
it is impossible as we have already said, to 
attach much importance to the other items of 
evidence showing probably enjoyment on 
the part of the plaintiff not ordinarily re- 


ferrable to Kumki rights. Whatever may 
be the origin of such acts of enjoyment, 
we are bound to hold that the plaintiff has 
not sustained his claim to a declaration of 
proprietary right. 

We must, therefore, dismisss the appeal 
with costs. 

Appeal dismissed. 





(s. c. 15 C. W. N. 195.) 
CALCUTTA HIGH COURT. 
SMALL Cause Court Rererence No. 1 
or 1910, 
July 27, 1910. 
Present: —Sir Lawrence Jenkins, Kt., 
Chief Justice, and Mr. Justice 


Woodroffe. ; 
HARI LAL SINHA—Puaratirr 
. versus f 
BENGAL NAGPUR RAILWAY Co.— 
DEFENDANT., 


Railways Act (IX of 1890), s. 47—Rules, publication 
of, in Gazette of. 

The rules imposed on all railwnys by the Govern- 
ment by Notification No. 281, dated July 3, 1902, 
do not become the rnles of a’ particular Railway 
Company unless thoy are published in the India 
Gazette in the manner prescribed by the Proviso to 
clause (3) of section 47 of the Railways Act. 

Facts.—tThis suit was for the recovery 
of two sums of money, Rs. 12-5 and Rs. 8-5 
respectively, alleged to have been unlawfully 
charged by the defendant as wharfage due 
on two consignments of grain despatched one 
from Kalikot and the other from Cuttack to 
Sbalimar. 

The suit was in the first place tried by the 

Fourth Judge of the Calcutta Small Cause 
Court, whose judgment was as follows:— 
_ “This suit is for refund of two items one 
of Rs. 8-5 and the other of Rs, 12-5, levied on 
the plaintiff as wharfage. There was a 
contract for carrying 252 bags from Kalikot to 
Shalimar. The defendant Company brought 
195 bags first and these goods were ready for 
delivery on the 6th October 1907. The re- 
maining bags were brought later on and were 
ready for delivery on the 11th. The consignee 
took delivery on this latter date. He was 
charged Rs. 12-5 as wharfage for not taking 
delivery of 195 bags in due time. The con- 
signee maintained that he was not bound to 
pay the wharfage and he has assigned his 
claim for refund to the plaintiff. 

“The question is—was the consignee bound 
to pay the wharfage? It appears to me that 
he was not. The contract was for carrying 
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252 bags and it was only when the defend- 
ant Company had brought all the bags at 
Shalimar, that they could ask the consignee 
to take delivery. lt was urged on behalf of 
the defendant that the consignee was bound 
to take part delivery and Rule 58, Part J, 
Goods Tariff, April 1907, was pointed oub 
tome. It appears to me that, that rule con- 
templates cases when there has been shortage 
or damage. ‘Here there was no shortage or 
damage. TheCompany only sent the goods 
in two instalments. 

“There was another contract for carrying 
some goods from Cuttack to Shalimar. The 
goods were ready for delivery on the 6th and 
they were taken delivery of on the lith. 
A wharfage of Rs. 8-5 had to be paid for the 
delay in taking delivery. This charge was 
certainly in accordance with the rules of the 
Company but the plaintiff contends that the 
rules are not binding because they have not 
been published in the Gazette of India as 
required by. sub-section 3, section 47 of the 
Indian Railways Act, (IK of 1890). It 
may be that the rules of the Government of 
India, dated 8rd July 1902, cover the sanc- 
tion required by the above sub-section but 
there is no getting out of the requirement of 
the publication .in the Gazette of India. It 
has not beén shown that there has been any 
such publication; so I hold that the rules of 
the Company in this respect are not binding. 
There is no:doubt that the plaintiff is entitled 
to refund of Rs. 12-5 and I also decide that 
the plaintiff is entitled to refund of the other 
sum, the claim for interest not being made 
out.” 

The case was again heard before the Chief 
Judge and thefourth Judge, on the defend- 
ant’s application. The learned Judges having 
differed in opinion, the matter was referred to 
the High Court by the Chief Judge with the 
following observations:— 

“Case stated for the opinion of the High 
Court, Calcutta, by A. Hassan, Esquire, 
Officiating Chief Judge and Babu Hari Nath 
Ray, 4th Judge of the Court of Small Causes 
of Calcutta, under section 69 of Act XV of 
1882, the Presidency Small Cause Courts Act. 

“The facts of the case are shortly these:— 
The plaintiff instituted a suit in the Small 
Cause Courtfor a refund of Rs, 8-5 and Rs, 12-5 
paid to the defendant Company on account 
of wharfage. The plaintiff made over to the 
defendant Company 252 bags for transit 


from Kalikot to Shalimar. out of which the 
defendant Company, brought to Shalimar 195 
bags onthe 6th of October 1907 and the 
remainder on the 11th October on which date 
the consignee took delivery of the entire lot. 
Therefore, the defendant Company charged 
Rs. 12-5 as wharfage for 195 bags ‘which were 
not taken delivery of in due time. 

“The plaintiff despatched another lot from 
Cuttack to Shalimar which arrived at 
Shalimar on the 6th October bul delivery 
was not taken till the llth of October. The 
defendant Company has charged Rs. 8-5 as 
wharfage. 

“As a difference of opinion has arisen 
between me and my colleague, the learned 
Ath Judge, Babu Hari Nath Ray, the follow- 
ihg questions are referred to thit Lordships 
for decision: — 

“(1) Whether the rules under which the 
defendant Company charged demurrage are 
legally enforceable? 

“(2) Whether the plaintiff was .bound to 
take delivery of 195 bags (out of 252) which 
atrived at Sha'imar on 6th October 1997: 


“With regard to the first question, the 
Railway Company is authorized under sec- 
tion 47, clause (f) of the Railways Act to 
make general rules for regulating’. the terms 
and conditions on which the railway ad- 
ministration will warehouse or retain goods 
at any station on behalf of the consignee or 
owner, and sub-section (3) provides that 
such rule shall not take effect until it has 
received the sanction of the Governor-Gener- 
al in Council and been published in tho 
Gazette of India. By Notification, dated the 
8rd July 1902, published in the Gazette of 
India of the 5th July 1902, the Governor- 
General acting under sub-section (3), sec- 
tion 47 has sanctioned the general rules for 
regulating the terms and conditions on which 
railway administration will warehouse or 
retain goods at any station or depot.on be- 
half of consignee or owner and the Rule 
No. 3 (2) limits the maximum which may be 
charged for demurrage. being not exceeding 
one anna per maund per day. Therefore, 
the demurrage which has been charged by 
the defendant Company not being in excess 
of the above rate is, in my opinion, perfectly 
legal. 

“With regard to the second question, I 
am of opinion that under Rule No. 58 the 
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plaintiff was bound to take delivery of 195 
bags which had been received on the 6th 
October and were ready for delivery, and 
could not refuse because only a portion of the 
consignment had then arrived. That rule 
gives a warning to the consignees that their 
consignments are liable to be short or damag- 
ed or a portion only may be received, but 
that circumstance will not justify them in 
refusing to take delivery of such consign- 
ments and if they do so, they will remain at 
their risk and subject to the usual charge for 
wharfage. , 
“Therefore, the plaintiff having refused to 
take delivery of 195 bags was bound to pay 
demurrage charged under the aforesaid rule.” 
The reference came on for hearing before 
the Bench as constituted above who made the 
following order on January 18, 1910. 


Order.—On the materials before 
us it is quite impossible to dispose of the 
case. In the first place it must be shown 
that this particular Railway Company has 
made rules and that those rules have re- 
ceived the sanction of the Governor- 
General in Council and have been published 
in the Gazette of India. There is nothing on 
the record to show that that has been dune. 
We have been referred toa general set of 
rules of the 8rd July 1902. But there is 
nothing there which shows that those were 
the rules made by this Railway Company, 
and until this matter is made clear, it is 
impossible for us on a reference under gec- 
tion 69 to deal with the case. 

[The case was sent back to the Small 
Cause Court, and the Chief Judge and the 
fourth Judge after taking additional evidence 
submitted this report to the High Court] 


“The High Court Bench before which this 
reference came has referred the matter back 
to this Court for a finding on the point 
whether this particular Railway Company 
has made rules and whether those rules have 
received the sanction of the Governor-General 
in Council and have been published in the 
Gazette of India. The Attorney for the 
defendant Company states to this Court that 
heis not ina position to give any further 
evidence on the point and that he is not able 
to show that these particular rules, gua rules 
of this Railway Company, have received such 
sanction or been published in the Gazette, 
otherwise than as rules imposed on all 
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Railways by the Government by their Notifi- 
cation No. 231, dated 3rd July 1902. 

“Mr. Ridsdale, acting Goods Superintend- 
ent of the Railway Company, has been called 
and has given evidence of the existence of 
rule No. 100 in the Goods Tariff of his 
Railway which, he states, was in force at the 
time of the matters in suit and by which the 
amount leviable by the Company is fixed at 
a rate within the rate sanctioned by the 
Government in the Notification above-men- 
tioned. He further states that these wharf. 
‘age rules (of which No. 100 is one) have 
always been acted upon by the Company 
since April 1907, but his evidence is (and 
our finding must be in accordance with his 
statement) that-they have not been published 
in the Gozette of India. To establish Govern- 
ment sanction to the-rales in the Goods 
Tariff of his Railway he relies upon two 
letters which passed between the Agent and 
Chief Engineer of the B. N. Railway Com- 
pany on the one hand and the Junior 
Consulting Engineer to Government of India 
for Railways on the other. The witness 
states that he is notin a position to show 
that the Government officer réferred to had 
authority from the Governor-General in 
Council to convey sanction of this kind, 

“In returning the original reference we 
also forward the Goods Tarif and the letters 
spoken to by the witness..’’] 

Judgment.—tit now appears that the 
rules have not been published in the India 
Gazette in the manner prescribed by the Acs. 
The plaintiff's contention must, therefore, 
succeed and we so answer the referente. We 
make no order as to costs, 





(s. c. 14 O. ©. 1.) 
OUDH JUDICIAL COMMISSIONER’ S 
COURT. 

First Civis Appzat No. 60 or 1910. 
November 14, 1910. 
Present:—Mr. Lindsay, A. J. ©, 
MURLIDHAR—Dsrenvant—APPBLDANT 

Versus 


KALKA SINGH —Pcantive—Respoxpent. 
Oudh Laws Act (XVIII of 1876), ss. 10 and 11—Pre- 
emption—Notice issued under 5. 10 of the Oudh Laws 
Act—Effect on right of pre-emption of sale-deed ewecut« 
ed before expiry of the period fived for tender. 
Where a vendor issued notice undur section 10 of 
the Oudh Laws Act, but executed the sale-deed before 
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the period of three months, allowed fora tender 
under section 11, had expired: Held, that the failure 
on the plaintifs part to make the tender did not bar 
his right to sue for pre-emption. 

Appeal against the decree of the Additional 
Judge Hardoi, dated 13th June, 1910. 

Mr. A. P. Sen., for the Appellant. 

Mr. Gopal Sahai, for the Respondent. 

Judgment.—tThis is a first appeal 
against a decree of the Additional Judge of 
Hardoi, passed in a pre-emption suit in which 
the plaintiff was Kalka Singh. The defendants 
were the purchaser Murlidhar and the vendor 
Laltu who is a fall brother of the plaintiff 
Kalka. The share sold was one of 19 baswan- 
sts 14 kachwans?s situated in a Movza Gauria, 
and the purchase-money as expressed in the 
sale-deed was Rs, 1,156. It is admitted that 
the vendor issued a notice under section 10 
of the Ondh Laws Act, on the 28rd December 
1902, and that no tender was made by the 
plaintiff, Kalka, under section 11 of the Act 
within three months from ‘the date of the 
notice. But it is also admitted that the sale- 
deed in favour'of the purchaser was executed 
on the 26th February, 1909, before this period 
of three months expired. 


The case for the plaintiff was that the price 
expressed in the sale-deed had not been fixed 
in good faith and that,the real consideration 
for the sale was n sum of Rs. 736 of which it 
was admitted that Rs. "342 had been kept back 
by the purchaser. Kalka Singh, therefore, 
claimed to pre-empt on payment of the balanca, 
Rs. 3914, to the purchaser. 

The vendor Laltu did not contest the claim: 
on the contrary he appeared as a witness for 
his brother, the plaintiff, and swore that the 
sale price mentioned in the deed was fictitious. 

Morlidhar resisted the claim and pleaded 
that the sum entered in the conveyance was a 
genuine one; he also pleaded that the suit 
could not lie as the plaintiff had failed to make 
a tender under section 11 of the Act. 


The Court below found (1) that the failura 
to make the tender did not bar the plaintiff’s 
right to sue, (2) that the price had not been 
fixed in good faith and (3) that the market- 
value of the property was Rs. 800 of which 
Rs. 458 was payable to the purchaser. The 
grounds set out in the memorandum of appeal 
give rise to three points for decision, namely:— 

(1) whether the suit was barred; 

19) whether the price stated in the sale- deed 
was not fixed in good faith; and, if not, 
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(3) what is the market-value of the pro- 
perty. - 

With regard to the first point I find against 
the appellant. Tt is argued that as Kalka re- 
ceived notice under section 10 he was bound 
to make a tender under section 11, under pe- 
nalty of losing his right of pro-emption,. and 
it is contended that the fact that the vendor 
sold the property before the expiry of three 
months-from the date of notice can make no 
difference in the situation.. I am unable to 
agree with these arguments. The object of 
the notice is to give persons who have a right to 
pre-empt an option of making an offer, within 
three months, which the person proposing 
to sell can accept. If the vendor gets rid 
of the property by sale before the period 
of this option is determined ‘he puts. himself 
ina position in which he cannot accept a 
tender if made and by doing so he relieves 
the pre-emptor from the obligation of mak: 
ing an offer—which in the circumstances 
would be futile. 

The second point is as to han the price 
stated was fixed in good faith; and in this 
connection we have first to consider upon 
whom the burden of proof ultimately lay. It 
lay, no doubt, on the plaintiff in the first 
instance bub it has been ruled in 
Dwarka v. Iudar (1), that only very slight 
evidence is required to shift the burden to 
the vendee. The plaintiff produced certain 
evidence which in the opinion of the Court 
below was sufficient to relieve the plaintiff of 
the burden of proving the issue. One of 
these witnesses was the vendor his bro- 
ther Laltu, on whose evidence I do not 
think ib would be safe to rely. He admits 
execution of certain bonds infavonr of the 
purchaser Murlidhar but denies the receipt 
of full consideration. He stated thatthe real 
price agreed on was Rs. 800 only. 

Another witness was one Baryar, Singh 
who swore that he heard the parties 
negotiating for the sale of the property, that 
the price settled was Rs. 733 and that 
Murlidhar said he would have an amount in 
excess of this sam entered in the conveyance. 
It is hardly likely that if Murlidhar con- 
templated a fraud of this ziad, he would talk 
about itopenly, and least of all in the pre- 
sence of Baryar who had given evidence 
against him in a previous case in which he 


was unsuccessful in getting the full money 
(1) 4 Q. ©, 247, 
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expressed in the deed ‘from the pre-emptor. 
No value can, in my opinion, be attributed to 
the statements of either of these witnesses. 

There was, however, the evidence of the 
patwart who proved that the net profits of the 
sharein suit amounted to a small fraction 
over Rs. 40 a year. If we take this figure it 
follows that ‘the price expressed in the deed 
works out at close on 29 years’ purchase—an 
exceptionally high rate for ordinary agri- 
cultural land. This fact may be taken as 
some evidence to show that an excessive price 
was entered in the deed. One of Murlidhar’s 
own witnesses, Bhagwan Dayal (D. W. No.4), 
says the price was fixed at the rate of 6 annas 
per cent. per month which works out at just 
over 22 years’ purchase of the annual profits a 
much more likely figure than 29 years. At 
this rate the price would come to Rs. 380. 

It was also proved that in two other cases 
relating to, this village the defendant 
Murlidhar had inserted excessive prices in 
the sale-deeds in order to defeat the pre- 
emptor’s right. In one of these cases the 
saii had been decided only a few days before 
the execution of the sale-deed in the present 
case and there a compromise was arrived at 
by which Murlidhar knocked Rs. 1,300 off 
the price entered in the deed. In the other 
case the suit was pending at the time this 
sale-deed was executed and pre-emption was 
decreed on payment of Rs. 675, although the 
price alleged by the purchaser was Rs. 1,250. 
These facts are relevant under section 15. of 
the Evidence.Act as showing that Murlidhar 
was likely to put forward a fictitious con- 
sideration. ` 

Altogether Iam salisfied that there was 
sufficient evidence on the part of the plaintiff 
to throw upon the defendant Murildhar the 
burden of proving his bona fides. In my 
opinion the lower Court was-also right in 
finding that this burden was not discharged 
by Murlidhar. He denied that he kept any 
accounts and declined to go into the witness- 
box to testify to the state of the vendor’s ac- 
count with him. He produced several 
witnesses whose evidence was not accepted 
by the Court below. One of them was a 
servant of his, Chheda, who deposed in a 
vague way to Laltu’s owing Murildhar Rs. 50 
for cloth. He could not say what sort of 
cloth was bought or how much, nor could he 
remember who else had purchased cloth from 
Murildhar within a year or a year and a half, 
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Chheda, it may be observed, contradicts his 
master by saying that the latter does keep 
accounts. Another witness was Jagmi, a 
weighman, who deposed in the same vague 
way toa parchase of grain made by Laltu 
from Murlidhar. 

A witness Gurdin deposed to Laltu’s 
having redeemed some ornaments from pawn 
on payment of Rs. 125. He says this money 
was paid by Laltu in presence ‘of Murlidhar, 
but he does not say that Murli paid the 
money. It is scarcely necessary to refer to 
the statements of the other witnesses. All 
that need be said is that the entire evidence 
led for the defendant does not establish that 
that real sale price was Rs. 1,156. It is to be 
noted too that Rs. 842 of this amount has been 
withheld by the purchaser—the balance 
being Rs. 814, 

- There remains only the question of market- 

value. As I have stated the net profits of 
the share amount to Rs. 40 per annum. The 
lower Court has assessed the market-value 
at Rs. 800 or about 20 years’ purchase, which 
seems to be a reasonable sum. One of the 
defendant’s own witnesses gaid, the agree- 
ment was made on a basis which would give 
22 years’ purchase or Rs. &8C. Laltu the 
vender swore that the sum agreed on was 
Rs. 800 and as I have just pointed out if we 
exclade from the Rs, 1,156 stated in the 
sale-deed a sum of Rs. 342 which the 
purchaser has admittedly not paid yet, we 
get Rs. 814. Taking all these facts into 
consideration I am of opinion that the market 
value arrived at by the lower Court is a fair 
estimate and ought to be maintained, 

I decidethe third point also against the 
appellant and the result is that the appeal 
fails and is dismissed with costs. 

Appeal dismissed. 





(s. c. 14 O. C. 6.) 
OUDH JUDICIAL COMMISSIONER’ S 
` COURT. 

Execution or Decree Aperat No. 61 or 1910. 
November 24, 1910. 
Present:—Mr. Chamier, J. O., and 
Mr. Lindsay, A. J. C. 
RAMESHAR BAKHASH SINGH, 
THAKUR -—-JUDOMENT-DEBTOR — OBJECTOR 
Versus 
DHANPAL DAS AND ANOTABR—— DECREE- 


HOLDER. 
Construction of decree—Decree against Deputy Com. 
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RAMESHAR BAKHSH SINGH V. DHANPAL DAS, 
missioner as manager of the Court of Wards— Execution 
of decree after release of the estate from management of 
the Court of Wards—Court of Wards Act (III of 1899), 
8, 49. , : . 

The appellant in 1896, while his estate was under 
the superintendence of the Court of Wards, gave the 
respondents a bond for Rs. 2,000. In 1909, while 
the estate was still under the superintendence of the 
Court of Wards, the respondents brought a suit 
on the bond ugainst (1) the Deputy Commissioner of 
Sitapur, Manager under the Court of Wards of the Par- 
sehri estate for Thakur Rameshar Bakhsh Singh and 
(2) Thakur Rameshar Bakhsh Singh. The Court 
dismissed the suit as against the appellant under 
section 49 of the Court of Wards Act, 1899, but gave 
the respondents a decree against the Deputy Com. 
missioner on condition that “the amount decreed 
should not be recoverable from him personally but 
from the estate of the second defendant under his 
management”, The estate was released from 
superintendence in November 1909 and in April 1910 
the respondents applied for execution of the decree 
by attachment and sals of certain property of the 
appellant. The latter objected that the decree was 
no} capable of execution. 

Held, that the decree should be read as if the word 
“while” appeared between the words “second defend- 
ant”, and the words “under his management”. 
There could be no donbt that the Court intended to 
give the respondents a decree which they could en- 
force against the appellant’s property in the event of 
it being released from management. 

Held, further, that the substantial defendant was 
the appellant, although he was sued in the name of 
the Deputy Commissioner under section 49 of Act 
111 of 1899, 

Appeal against the order of the Sub- 
ordinate Judge, Sitapur, dated 30th July, 


1910. 
Messrs. Naseem, I. Masaldan and Ram Nath, 


for the Appellant. . 
Messrs. F, ‘Lincoln and Ohhote Lal, for the 


Respondent. 
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Judgment. 

Chamier, J. C.—In 1896, while his estate 
was under the superintendence of the Court 
of Wards, the appellant gave the respondents 
a bond for Rs. 2,000 promising to pay the 
amount with interest in 6 years. In 1909, 
while the estate was still under the 
superintendence of the Court of Wards, the 
respondents sued on the bond and obtained a 
decree. The estate was released from 
superintendence in November, 19€9, and in 
April last, the respondents applied for 
execution of the decree by attachment and 
sale of certain property of the appellant. 
The latter objected'that the decree was not 
capable of execution. His objection was 
overruled. ` Hence this appeal. 


The suit on the bond’ was brought in the 
first instance against (1) The Deputy Com- 
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missioner of Sitapur, Manager under the 
Court of Wards of the Parsehri estate for 
Thakur Rameshar Bakhsh Singh. and’ (2) 
Thakur Rameshar Baksh Singh’. Ab the 
first hearing the respondents’ counsel stated 
that they wished to have a decree against the 
appellant personally and against his property ` 
in charge of the Court of Wards. The Court 
dismissed the suit as against the appellant 
as barred by section 49 of the Court of 
Wards Act, 1899, which provides that every 
ward shall sue and be sued in the Civil Court 
by and inthe name of the Collector.in charge 
of his property and nót otherwise, but ‘gave ` 
the respondents a decree “against the Deputy 
Commissioner” on condition that’ the’ 
amount decreed should “not be recoverable 
from him personally or from the estate of 
the second defendant under his manage- 
ment.” 

The judgment makes it quite clear that the 
Court had in mind sections 170 and 173 of the 
Oudh Land Revenue Act (XVII of 1876) which 
provide that persons whose property is under 
the superintendence of the Court of Wards 
shall npt be competent to create, without the 
sanction of the Court, any charge upon or 
interest in such property or any part thereof, 
and that no such property shall be Hable tó 
be taken in execution of ‘a decree made 
in respect of any contract eritered into by any 
such person while his property is under such 
superintendence. The” Subordinate ‘Jadge 
took the view that section 174 though ře- 
pealed disentitled the respondents to proceed 
against the appellants’ property while it 
remained under management. The chapter 
in which those sections appear was repealed 
by the Court of Wards ‘Act, 1899, section 34 
of which provides that a ward shall not be 
competent to enter into any ‘contract which 
may involve him in pecuniary liability. A 
comparison of the two enactments shows that 
whereas under the old Act a ward could ‘enter 
into a contract involving himself in pecuniary 
lability, under the new Act he cannot doso. It 
is quite clear that under the old Act a creditor 
could obtain a decree upon a bond given 
by a ward while his property was under 
superintendence and execute that decree 
against the property of the ward after 
the property was released from super- 
intendence. The bond in the present 
case was as already stated given in 1896; 
when the Act of 1876 was in force and thé 
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obligees are now entitled to enforca ib against 
his property unless such a course is barrel 
by the Act of 1899, or is inadmissible under 
the terms of the decree. 

It is not contended that there is anything 
in the Act of 1899, which prevents a 
creditor from enforcing a pecuniary liability 
lawfully incurred by a ward before the 
Act was passed. Indeed it is conceded that 
if the respondents had waited till after the 
appellant’s property was released from 
management they could, subject to the law of 
limitation, -haye obtained a decrees on the 
bond enforceable against the property. But 
it is contended that the decree of 1909, 
imposed no liability whatever_ upon the 
appellant. Itis quite clear that the decrea 
should ba read as if the word." while’ appear- 
ed between the words “second defendants” 
and the words “under his management” and 
there can be no doubt that the Court intended 
to give the respondents a decree which they 
could enforce against the appellant’s property 
in the event of it being released from manage- 
ment, 

Mr. Mohammad Nasim contended that 
the Deputy Commissioner was not sued as 
the representative of the appellant and that 
the appellant is not now the representative 
of the Deputy Commissioner, therefore, the 
appellant never has been in any sense a judg- 
ment-debtor under the decree. I cannot 
accept this contention. The respondents 
were bound by section 49 of the Act of 18)9 
té’sué the appellant in the name of the Do- 
puty Commissioner, but the substantial də- 
fendant was the appellant, and he woald, 
immediately on the passing thereof, have 
become a judgment-debtor against whose 
property execution could have bean had, bat 
for the view of the Subordinate Judge given 
effect to in the decree that section 174 of the 
Act of 1876 though repealed disentitled the 
respondents to proceed against the property 
of the appellant, a view which is founded 
presumably upon the saving clause in section 
2 of the Act of 1899. It is unnecessary to 
enquire whether that view was correct. It is 
sufficient to point ont that it was the view 
which dictated the terms of the decree. The 
object of the Court was to suspend the 
liability of the appellant’s property until it 
was released from management. 

It was also suggested that the decree was 
inefectiye because it imposed no immediate 
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liability on the appellant or his property. 
This is a not uncomman fea'ure of decrees 
and I know of no authority to the effect 
that a decree must impose an immediate 
liability. 

In my opinion, the decision of the Court 
below was clearly. right. I would dismiss 
this appeal with costs. 

Lindsay, A, J. C_—I concur. 

Appeal dismissed. 


(s. c. 14 0. C. 10.) 
OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Bxecoriox or Decree ArrraL No. 21 or 1910 
October 27, 1910. 
Present: —Mr. Chamier, J. C., and 
Mr. Evans, A. J. C. 
JAGESHAR SINGH—DECRER-HOLDER 
—APPELLANT 
VETSUS ` 
Raja BHAGWAN BAKHSH SINGH 
AND OTHERS—JUDGMENT DEBTORS 


— RESPONDENTS. 

Morigage—Redemption after time fixed for payment 
without obtaining extension—A pplication for possession 
by mortgagor, limitation for—Step in aid of execution— 
Application to send notice to mortgagee to withdraw the 
mortgage money —Limitation Act (IX of 1908), Sch. I, 
art. 182. 

On November Ist, 1904, the appellant obtained a 
decree for redemption against the respondents in 
which the poriod fixed for paymert of the mortgage 
money was six months. The deeree was finally 
affirmed by the Judicial Commissioner on 9th Tuly, 
1906. On 8th July, 1999, the decree-holder deposited 
in Court the amount payable under the decree and 
prayed that notice might be issued to the respondents 
requiring them to withdraw the money. On 18th 
July, 1909, he presented an application praying that 
he might be placed in possession of the mortgaged 
property: 

Held, that up to the passing of Act V of 1908, the 
appellant had a right to redeem the mortgage at any 
time before the passing of an order absolute for sale 
without obtaining an extension of the time limited 
by the decree, and that his right to do so after the 
passing of ihat Act was saved by. section 6 of the 
General Clauses Act, 1897. 


Held, also, that as the application of July 13th, 1909, 
was governed by article 182 of the first Schedule to 
the Limitation Act of 1908. 

Held, further, that as the application to the Court 
to send notice to the respondénts requiring them to 
withdraw the money was an application to the Court 
to take a step-in-aid of execution and, therefore, the 
application of 18th July, 1909, was within time, 


Appeal agairst the order of the District 
Judge, Rae Bareli, dated 26th January, 1910, 


` 


‘upholding -the order 
: Sultanpur, dated 21st September, 1909. 
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of the Sub-Judge. 


Mr. Gopal Sahat, for the Appellant. 

Mr. H. C. Dutt, for the Respondent. 
Judgment. 

Chamier, J..C__The facts out of which 


this case has arisen are as follows:—On 


November Ist, 1904, the appellant Jageshar 
Singh obtained: a decree for redemption 
against the respondents in which the period 
fixed for payment of the mortgage money was 
six months and in default of payment it was 
ordered that the property should be sold. 
The decree was taken inappeal to the Dis- 
trict Judge’s Court and then to this Court 
where it was affirmed on July 9th, 1906. 

On July 8th, 1909, ¢.¢., within 3 years 

from the date of the ‘final decree in second 
appeal, the decree-holder deposited in Court 
the amount payable under the deerce and 
prayed that notice might be issued to the 
respondents requiring them to withdraw the 
money. On July 13th, 1909, he presented an 
application praying that he might be placed 
in possession of the mortgaged property. The 
respondents resisted this application and 
both the Courts below have held that the 
application of July 13th, is barred by limit- 
ation, havirg been: Madé more than three 
years after the date of the final decree of this 
Court, i. e., July 9th, 1906. - 
. It may here be noted that the appellant 
has never obtained an order extending ihe 
time allowed by the. decree for the payment 
of the mortgage money and that the respond- 
ẹnts have never obtained an order absolute 
for the sale of the property. 

There are two questions for decision, 
namely, whether the appellant is entitled to 
redeem the mortgage after the time fixed by 
the decree without obtaining an extension of 
tho time and, if so whethcr the application 
of July 13th, 1909, was made within time. 

it may be assumed for the purposes of the 
present case that the first question must be 
answered in the negative if the case is 
governed by Order XXXIV, Rule 7, Code of 
Civil Procedure. But if before the passing of 
the Code of Civil Procedure, 1908, the appel- 
lant had a right to yedeem the mortgage at 
any time before the passing of an order 
absolute for sale of the property without 
obtainirg an extension of the time limited by 
the decree, that right is saved by section 6 of 
the General Clauses Act, 1897. The appel- 
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lant contends that he had such a right up to 
the date on which the Code of Civil Procedure 
came inte force. This contention is supported 
by the decisions in Musammat Buta v. Usman 
‘(1) and Hardeo Bukhsh v. Sajjad Husain (2), 
which have been followed in a number of cases 
in this Court, for example, that of Jawahir 
Singh v. Daulat Singh (Exe. App. No. 5 
of 1897). The High Courts in India ‘are 
not altogether agreed upon the construc- 
tion of section 48 of the Transfer” of 
Property Act, but the decisions of this Court 
above-mentioned are supported by those of 
the Calcutta High Court, and as they have 
been followed in this Court for many years, 
I think, that weshould follow them in ‘the 
present case. I would, therefore, “hold that 
the appellant was entitled to redeem the 
mortgage after the expiry of the time limited 
by the decree, although he had not obtained 
any order extending that time. 


Ibis common ground that the application 
of July 13th, 1909, is governed as regards 
limitation either by article181 or by article 
182 of the first Schedule to the Limitation 
Act, 1908. Article 181 does not apply io 
any case which is governed by article 182. It 
has been said that article 182 does not apply 
to the application in question because that 
article applies only to decrees of which ex- 
ecution can be taken out immediately on the 
passing thereof and that execution of the 
decree naw in question could not have been 
taken out immediately after the decree was 
passed, but it appears to me that the appel- 
lant was entitled to pay the mortgage money 
into Court and demand possession of the 
mortgaged property as soon as the decree 
was passed and, therefore, the case is 
governed by article 132 of, the first 
Sckedulé to the Limitation Act of 1903— 
see Etyaté Pooppurambil Bava v. Matalnkat 
Krishna Menon(3) The appellant contends that 
the application of July 8th, 1909, which was 
made within three years after the decree of 
this Court, was an application to the Court to 
take a step in-aid of execution and, in my opi- 
nion, the contention is sound. It has been held 
that an application to a Court to receive money, 
the payment of which is a condition precedent 
to the maintenance of an application for ex- 
ecution of a decree, is not per se an application 

(1) 10. ©. 91. 

(2) 6 O. ©. 82. 

(8) 28 M. 211, 
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->to thé Court:to take a step-in-aid'ot execution, 
‘gee Moluk-Chand v:' Bechar Natha (4). - But 


‘in'the present-dase there was a definite appli- 
cation to the Court to send notice to the re- 
spondents requiring them to withdraw the 
money. This was; in-my opinion, a request to 
the Jourt to take a step-in-aid of execution 
‘for unless and until the respondents agreed fo 


- take the money, or it was decided that they 


‘were bound to take the money, the appellant 
could not obtain possession: which was the 
‘ultimate object of thé payment into- Court. 
Tf, as I hold, the application of July 8th, 1909, 
was an application to the Court to take a-step- 
in-aid of execution, the application ‘of July 
13th; 1909, was within time and should have 
-b3en allowed. -- 

For the above reasons, I sou aioe this 
‘appeal, set aside the order of the Court below 
and remand the case through the lower appel- 
late Court to the Court of first instance to be 
disposed ‘of according to law. Costs here and 
in the lower appellate Court should-abide the 
result, =. 

Evans, A, J, C_—I concur. 

Appeal allowed; case remanded. 


(4) 25 B. 639. 





ALLAHABAD HIGH COURT. 
_Secony Civit Arrear No. 303 or 1910. 
January 17, 1911. 
Present:—Mr. Justice Griffin.. 
KHARGAI—Derenpant—APPELLANT 
j cersus 
DEBI AND ANOTHER— PLAINTIFFS AND 


- DEFENDANTS—RESPONDENTS. 

Hindu Law—Mitakshara—Succession -- Bandhu — 
Sister's son and son of father’s uncles daughter. 
| Asa sister's son ig a nearer Bandhu than the 
son of father’s uncle’s daughter, the former inherits 
in preference to the latter. 


Second appeal from the decision of the 
District Judge of Farrukhabad, dated thel5th 
of March, 1909. 

Mr. Gulzart Lal, for the Appellant. 

Mr. Govind Prashad, for the Respondents. 

Judgment.—tThe last male owner of 
the property in suit was one Bishen. The 
plaintiff who claims his property is his sister's 
son, The defendant who is in possession is 
the son of his father’s uncle’s daughter. Ac- 
cording to the table of Bandhus given ab page 
785 of Mayne’s Hindu Law, 7th Edition, the 
plaintiff comes in as No. 3 in .proximity of 
relationship as compared with the defendant 
who is No. 8. In view of this authority it 


“below was right. 
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appears to me that the decision of the Court 
I dismiss this appeal with 
costs. é 

; Appeal dismissed, 


à 


4 





PUNJAB CHIEF COURT. 
Civit Revision No. 1475 or 1910, 
February 2, 1911. 
Present; —Mr. Justice Johnstone. 
HAYAT BAKHSH—PLiINTFe—PETITIONER 
A, versus 
GAUHAR AND anorazr—Derexpant3— 


RESPONDENTS. 

Punjab Tenancy Act (XVI of 1887), s. 59 (8)—Sale of 
oceupancy land by widow—Void sale—Plaintiff having 
no right to sue -- Defendants case weak -Suit must fail 
—Practice—Pleadings. 

The sale of occupancy land by the widow of a 
deceased tenant succeeding to a right of occupancy 
is absolutely void. 

Where the plaintiff has no locus standi to sue, his 
suit must fail, liowerer weak the defendant’s case 
may be. 

Petition, under section 70 (a) of Act 
XVIIL of 1884 as amended by Act XXV of 


.1899, for revision of the order of the Divi- 


sional, Judge Rawalpindi Division, dated the 
lst February 1910, reversing that of the 
Munsif of the 3rd Class, Rawalpindi District, 
dated the 30th July 1909, decreeing plaintiff's 
claim, 

Bhagat Govind Dgs, for the Petitioner. 

Lala Ram Lal, for the Respondents. 

Judgment.-—I have now considered 
this petition in the light of arguments 
adduced before me and of section 59 (8), 
Tenancy Act. Plaintiff sues for possession of 
occupancy land oa the ground that the widow 
of the last male tenant has soldit to him. 
In my opinion any such sale is, under the 
aforesaid sub-section of the Tenancy Act, 
absolutely void for all purposes, and plaintiff 
clearly cannot succeed on the basis of a void 
contract, under which he can have acquired 
no rights whatever. E hold such a sale 
absolutely void, because if the Legislature had 
intended that a widow could dispose of occu- 
pancy rights during her life-time, the disposi- 
tion to be valid until her death, it would never 
have inserted in the sub-section such a clause 
as “or by sub-lease for a term exceeding one 
year”. This is patent. 

When Mr. Govind Das argues (see his 
ground No. 3) that the Court should first have 
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decided upon Gauhar defendant No. 2's right 
to succeed to the property in suit, he over- 
looks the fact that his cliènt is plaintiff. Had 
his client been lucky enough to get possession 
and were Gauhar suing him, then the argu- 
ment would be good, but clearly it is not so 
as matters stand. Thús, however, weak 
Gauhar's title may be, plaintiff’s suit must 
fail,as he has no locus standi whatever. 
Petition dismissed with costs. 
Petition dismissed. 


MADRAS HIGH COURT. 

Srconp Oivi Apprat, No. 1476 or 1909. 

January 19, 1911. 
` "Presént:——Mr. Justice Abdur Rahim and 
: Mr. Justice, Ayling. ` 
IYETALY SURAYYA AND ANOTHER— 
APPELLANTS 
Versus 
NALAMILLI VENKANNA— 
RESPONDENT. 

Evidence Act (I of 1872), 3. 92 (4)—Parol agree- 
ment bya purchaser of mortgagee’s interest to pay con- 
sideration to a third party to the credit of mortgagee— 
‘Admissibility—Rights of mortgagee. 

A parol agreement between a mortgagee and the 
assignee of his ‘interest, whereby the latter was 
to pay the consideration forthe sale to a third 
party to the credit of the mortgagee, isan attempt- 
ed rescission of a contract required by law to be in 
writing by a subsequent oral agreement which.is 
forbidden by section 92 (4) of the Evidence Act, aud 
is,inadmissible i in evidence; nor can it be made the 
basis of a suit. 

‘Kattika Bapanna v. Kattika Kristnamma, 30 M. 231; 
17 ML. J. 30; Sreenivasaswami Aryangar v. Athmarama 
Iyer, 32 M. 281; 19 M. L. J. 280; 5 M., L. T. 84; 2 Ind. 
Cas. 612, applied. 

This does not, however, affect the mortgagee’s rights 
under his mortgage. 

Second appeal against the decree of the 
District Court of Godaveri, dated 25th Sep- 
tember 1909, in A. S. No. 38 of 1908, pre- 
sented against the decree of the District 
Monsif of Rajahmundry, dated 9th Decem- 
ber 1967, in Original Suit No. 264 of 1906. 
- Mr. T. Prakasam, for the Appellants. 

"Mr. Y. Mastlamant Pillai, for the Respond- 
ent. 

-J udgment.—We think that the ob- 
jection taken to the judgment of the lower 
appellate Court founded on section 92, pro- 
viso 4, of the Indian Evidence Act, must be 
upheld. The effect of the agreement between 
the purchaser and the mortgagee, the appel- 
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appeal as found by the District Judge, was 
to substitute for the mortgage an oral 
agreement to. the effect that the purchaser 
would pay asumof Rs. 1,000 (Rupees one 
thousand); the consideration for the deed of 
sale, to one Krishnayya to the credit of the 
mortgagee. This is clearly anattempted res- 
cission of a contract required by law to be 
in writing by a subsequent oral agreement, 
which is forbidden by section 92 proviso 4; 
and the rulings reported in Kattika Bapanna 
v. Kattika: Kistnamma (1) and Srinivasa- 
swami Atyanysr v. Athmarama Iyer (2), are in 
our opinion, applicable to this case. 

We need hardly observe that whatever re- 
medies the mortgagee may have under the 
mortgage will not be affected by this deci- 
sion. 

We must, therefore, set aside the decree 
of the District Judge and restore the decree 
of the District Munsif dismissing the 
suit. Each party will bear his own costs 
throughout. 

Appeal allowed. 


(1) 30 M. 231; 17 M. L. J. 30. 
(2) 32 M. 281; 19 M. L. J. 280; 5 M. L. T. 84; 2 Ind. 
Cas. 612. 


MADRAS HIGH COURT.. 
Criminar Revision Case No. 532 or 1910. 
Criminar Revision Petition No, 440 
oF 1910: 

January 25, 1911. 
Present:—Mr. Justice Wallis. 

Inve CHODE BALAVI RAMASAWMI 


AND OTHERS— PETITIONERS. 

Criminal Procedure Code (Act V of 1898), s.413— 
Sentence of Rs. 50 fine only by a First Class Magistrate 
—dppeal. 

No appeal lies to the Sessions Court against a 
sentence of Rs. 50 fine passed by a First Class Magis- 


trate, 
Reg. v. Kalubai Meghabai, 4 B. H. C. R. Crown Cases 


at p. 35, approved. 

Petition, under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Cour!to revise the judgment, dated 19th July 
1910 of the Sessions Court of Kistna, in Cri- 
minal Appeal No. 11 of 1910 (Calendar Case 
Nos. 56 and 74 of 1909 on the file of the De- 
puty Magistrate of Ellore). 

Mr. Ranganatha Iyer, (for Dr. S. Swamina 


than), for the Petitioners. 
The Public Prosecutor, Contra, 
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DEPUTY COLLECTOR, CALICUT DIVISION V. AIYAYU PILLAY. 


Order.—I agree with the decision in 
Reg. v. Kalubhai Meghabhai (1) that no ap- 
peal lies as to the accused who were fined 
Rs. 50. The criminal revision petition of the 
others is dismissed. 


-Petition dismissed. 
(1) 7 BH. C. R. C. C. at p. 35. 





MADRAS HIGH COURT. 

Civie Revisros Perrrros No. 190 or 1910. 
January 20, 1911. 

Present: —Mr. Justice Wallis. 

Tue DEPUTY COLLECTOR, CALICUT 
DIVISION—PETITIONER 
versus 
AIYAVU PILLAY AND otners— 


RESPONDENTS, 

Lund Acquisition Act (I of 1894), ss. 9, 11, 18, 30— 
Title set up to land already owned by Government— 
Adjudication—Secretary of State, whether should be 
made a party—Award of compensation—Lleference. 

The Land Acquisition Act does not contemplate or 
provide for the acquisition of any interest, which 
already belongs to Government in land which is 
being acquired under the Act, but only for the ac- 
quisition of such interests in the lavd as do not 

| already belong to Government. 

When Government, claiming to be the owner of 
the land, seeks to acquire under the Act the interests 
of other persons therein, and such persons deny the 
title of Government and set up that they themselves 
are the owners and claim compensation on that basis, 
the Collegtor should determine, for the purpose of 
fixing the compensation to be paid to them, whether 
they are owners, as they claim to be, or are only en- 
titled to the limited interest admitted by Government 
to belong to them. 

To such proceedings the Secretary of State need 
not be made a party. 

The word “claimant” as used inthe Land Acquisi- 
tion Act, means a claimant to compensation, and Gov- 
ernment is not a claimant, as it does not, in proceed- 
ings under the Act, claim compensation. 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the Subordinate Jadge’s Court, Cali- 
cut, dated 4th December 1909, in Land Ac- 
quisition Case No. 4 of 1909 in so far as it 
refuses to adjndicate as regards Survey No. 54 
on the reference made by the Deputy Col- 
lector, Calicut Division. 


Mr. 0. F. Napier (Government Pleader), ae 
the Petitioner. 

Mr. S. T. Srinivasa Gopalachariar, for the 
Respondents. 

Judgment.—In this case the 4th re- 
. 8pondent put in a claim at a late stage of the 
proceedings before the Deputy Collector to 


be entitled to compensation as Jenm? of Sur- 
vey No. 54, of which the Government is the 
registered Jenm?. Itis,in my opinion, clear 
that the Act does not contemplate or pro- 
vide for the acquisition of ary interest which 
already belongs to Government in land 
which is being acquired underthe Act but 
only for the acquisition of such interests 
in the land as do not already belong to 
Government. When Government claiming to 
be the owner of the land seeks to acquire 
under the Act the interests of other persons 
therein, and such persons deny the title of 
Government and set up that they themselves 
are the owners and claim compensation on 
that basis, it becomes necessary, for the pur- 
poseof fixing the compensation to be paid 
to them, fer the Collector to determine what 
is the interest in the land to which they are 
entitled, and whether they are owners as 
they elait to be or only entitled to the lmit- 
ed interest admitted by Government. For 
this purpose, it is not necessary tbat the Sec- 
retary of State should be made a party and 
added asa claimantas stated by the Sab- 
ordinate Judge. The word claimant as used 
in tbe Act meansa claimant to cumpensation, 
see sections 9 and ll and Government in pro- 
ceedings under the Act does not claim com- 
pensation. Under section 11, the Collector 
has to enquire into the value of the land and 
the interests of the persons claiming com- 


pensation and make an award as to the com- 


pensation which, in his opinion, should .be 
allowed for the land. All that the Collector 
has to do is to award the amount of com- 
pensation payable in his opinion to the 
claimant, that is, the person claiming com- 
pensation which will, of course, depend on 
the conclusion come to by the Collector as to 
the extent of the claimant's interest in the 
land. Ifthe claimant objects to the com- 
pensation awarded, it is for him to ask fora 
reference under section 18, which appears 
ia be the only section applicable, as sec- 
tion 30, having regard to the language used 


_ therein, does not appear to me to apply toa 


case like this where the question when 
rightly understood is whether the amount 
of the award is insufficient. On the reference 
under section 18, notice is to go to the Collector 
under section 20 clause (e) and I donot 
think it necessary to make the Secretary «f 
State formally a party, as the only question 
js the amount of compensation payable ty 
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the claimant, and as to this the Collector 
is his statutory representative. In this case 
the Collector has fixed the compensation on 
the basis that the claimant is not the Jenmi 
of the land. z 

If he was wrong, the matter can be put 
right by the Court inthe reference under 
section 13 and I see no need to send the 
case back. The order ‘of the Subordinate 
Judge must be set aside and the case remand- 
ed for disposal according to law. Costs will 
abide the result. 

$ Order set aside, 


“MADRAS HIGH COURT. 
FULL BENCH. 
RererreD Case No. 41 or 1910, 
January 6, 1911. 

Presené:— Sir Arnold White, Kr., Chief 
Justice, Mr. Justice Munro and Mr. Justice’ 
Sankaran Nair. 

In re Tak SECRETARY ro rar COMMIS- 
SIONER or SALT, ABKART anp 
SEPARATE REVENUE, REVENUE 
BOARD'S OFFICE, MADRAS —Rererrine 
OFFICER. 

Stamp Act (IE of 1899), Sch. I, art. 68, Exemp- 
tion (b)—Transfer from Provincial to Local Funds by 
adjustments in Collector's accounts—Receipts by Pre- 
sidents of Distr ict Boards —Stamp., 

Receipts granted by Presidents of District Boards 
for amounts transferred from Provincial to Local 
Funds by adjustments in the .Collector’s books of 
account nre exempt from, stamp-duty as being 
receipts for payment of money without consider- 
ation within the meaning of article 53 of Sche- 
dule I of the Indian Stamp Act, exemption (b). 


Case stated under section 57 of Act IL of 
1899 by the Secretary to the Commissioner 
of Salt, Abkari and Separate Revenue 
Madras, in his letter of reference on No. G. 
S R. 288 Miscellaneous, dated 30th September 
1910. 

The Government Pleader (Mr. O. F. Napier), 
for the referring Officer. 

The following is the letter of reference to 
the High Court :— 





Frou. 
H. A. B. Vernon, ESQ., B. A. 1. 6. S., 
Secretary to the Commissioner of Salt 
: Abkari and Separate Revenue 
To - 
Tae REGISTRAR, 
High Court. 
SIR, 
I am directed by the Board of Revenue to 
refer, under section Indian 


5” of the 
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RAJAGOPALA REDDY V. NATHU GOVINDA REDOY. 


Stamp Act II of 1899, for the decision of the 
Hon’ble Judges of the High Court, the 
question whether receipts granted, by Pre-. 
sidents of District Boards for amounts trans- 
ferred from Provincial to Local Funds by ad-, 
justmenis in the Collector’s books of account 
should be stamped underarticle 58, Schedule I 
to the Stamp Act. 

2. In its proceedings No. ‘Ade dated 16th 
February 1863 ‘copy enclosed), the Board 
held that, as, in such cases’ of adjustments, 
no money or other valuables wera actually 
passed, the Presidents were not bound to 
grant a stamp receipt under.section58 of Act 
T of 1879 (corresponding to-section 30‘of. Act | 
II of 1899). The Government question the 
correctness of -this view and consider that, 
when an acknowledgment for a payment is 
due, the relevant question should be the 
amount of money involved, víz., whether if is 
over Rs. 20 or not and not the fact wEether 
the payment is, a8 a matter of convenience, 
made by a book adjustment instead of in cash 
or by cheque. 

3. The Board is inclined to consider that 
the receipts in question are exempt from’ 
stamp-duty under exemption (b) to article 53 
as payments made from Provincial to Local 
Funds appear to be made for no considera- 
tion,” 

4. Asthe question isof general im portance, 
the Board seeks an authoritative ruling, from 
the High Court. 

Opinion of the Full Bench. 

We are of opinion that the receipt men- 
tioned in the letter of the Secretary of Re- 
venue Board isexempt from stamp duty as 
being a receipt for payment of money with- 
out consideration within the meaning of 
article 53 of Schedule I of the Indian Stamp 
Act, exemption (b). 





(s. 0.9 M. L. T. 128.) 
MADRAS HIGH COURT. i 
First Crvin Appgat No. 25 or 1906. ': 
August 16, 1910. 

Present:—~ Sir Arnold White, Chief Justice, 
and Mr. Justice Ayling. 
RAJAGOPALA REDDY—DEFENDANT—_ 
APPELLANT 
versus 
NATHU GOVINDA REDDY AND orazrs— 


PLAINTIFFS—DEFENDANTS—RESPONDENTS, 
Hindu Law—Adoption by widow—Suit by revèrs 
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sioner to set it aside—Onus of proof. 

Ina sait by a reversionar for setting aside an 
adoption made by a widow, the burden of | proving the 
factum of adoption and the authority to adopt lies on 
those who rely on the adoption; and, on principle, 
this rule applies equally whether the snit bs one for 
possession or for mere declaration. 

Ashari Kunwar v. Rup Chant, 80 A. 197; A. W. 
N. (1903) 79; 5 A. L. J. 200 and Brojo Kishore Dasee 
v. Sreenath Bose, 9 W. R. 463, dissented from. 

Hur Dyal Nag v. Roy Krishto Bhoomick, 24 W. R. 
107; Tarini Charan Chowdhry v. Saroda Sundari Dassi, 
3 B. L. R. 145; 11 W. R, 463 and Sukh Dei v. Kedar 
Nath, 23 A. 4035; 5 C. W. N. 895; 3 Bom. L. R. 704, 
followed. 

Kusum Kumari Roy v. Satya Ranjan Das, 30 ©. 
999; 7 C. W. N. 734, distinguished. 

Appeal against the decree of the District 
Court of South Arcot, in Original Suit No. 9 
of 1905. 

Judgment.—tThis is a suit by a re- 
versioner to the estate of one Ramasamy Reddy 
(deceased) fora declaration that an alleged 
adoption by Ramasamy’s widow (the 2nd de- 
fendant) of the lst defendaut is invalid. In 
his plaint the plaintiff alleges that Ramasamy 
died leaving him surviving his mother, tie 
3rd defendant (a widow), his widow (the 
2ad defendant, and no issue male or female. 
He farther allezasa that the 3rd dafentant is 
the nearest reversioner to the estate of the 
deceased Ramasamy, and that ha (the plain- 
tiff) ig next in grade to her. These allega- 
tions are not denied inthe written statements 
of the Ist and 2nd defendants. The Ist defend- 
ant admits that tha plaintiff is a dayzli of 
the deceased Ramasamy. The 3rd. defendant 
does not defend the suit. 

The first question for consideration is whe- 
ther the District Jadge was right in holding 
that the onus of establishing the adoption lay 
on tho defence. It is common ground that 
the plaintiff is entitled to sue fora declara- 
tion and that he is not entitled to immediate 
possession, 

The learned Vakil for defeudants Nos. 1 and 
2 relied on Ashar. Kunwar v. Rup Chand (1); 
where it was held that where the plaintiff 
asks for a declaration that an alleged adop- 
tion is invalid, but cannot claim’ immadiate 
possession by reason of theintervention of a 
widow's estate, the burden is on him to 
make outa prima facie case that the adoption 
is invalid. The learned Judges in that case 
were of opinion that this question was con- 
eluded by authority. In Brojo Kishore Dasee 


y. Sreenath Bose (2) there are some general 
(1) 30 A. 197; A. W. N. (1903) 79; 5 A. L. J. 202. 
(2) 9 W, R, 463, 
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observations of Sir Barnes Peacock which 
support the view taken by the Allahabad 
High Court. The learned Judga obsarved: 
“The plaintiff asks in this regular suit to have 
it declared that Radhanath’s adoption is in- 
valid. [t appears tous that the onus rested 
upon him, as it does upon any one who ask 
for a decree declaring the illegitimacy of an- 
other parson, to prove the illegitimacy. The 
parson who asks a Court to declare that a 
thing is invalid is bound to prove that it is 
so. The Ach which enables the Court to 
make a declaratory decree does not enable 
the Court to call upon a man to prove his 
title at the instance of one who asks to have 
a declaratory decree that he is mot entitled.” 
In this casa Brojo Kishore Dasee v. Sreenath 
Bose (2) not only was there no admission of 
the plaintiff’s reversionary interest, but the 
Court held, that, if the adoption were set 
aside, other parties were the presumptive re- 
versionary heirs. In Hur Dinl Nag v. Roy 
Krishto Bhoomick (3) the Judges do not ap- 
pear to have drawn the distinction referred 
to in Asharfi Kunwar v. Rup Chand (1). The 
suit was for possession of property on the 
ground that an alleged adoption was invalid 
and ib was held that it was toolate to con- 
tend that the burden of proof of the adop- 
tion did not lie on the defendant. In Tarini 
Charan Chowdhry v. Sarods Sundari Dasi (4) 
the learned Judges referring to Brojo Ki ishore 
Dasee v Sreenit’: Bose (2) observe that in 
that casethe plaintiff asked for a declaration 
during the life-tims of the widow, that an 
adoption made by her was invalid, and the 
rule laid down by the Court was, that when 
a plaintiff sues for a declaration that an adop- 
tion is invalid, heis bound to prove the in- 
validity, because in sucha case he does not 
ask for possession. But, so far as we can see, 
the learned Judges in Brojo Kishore Dasee v. 
Sreenath Bose (2) do not distinguish at any 
rate, in so many words between a case where a 
plaintiff only asks fora declaration and where 
heasks for possession, And the learned 
Judges in Tarini Oharan Chowdhry v. Saroda 
Sundari Dassi (4) merely point out that the 
case of Brojo Kishore Dasee v. Sreenath Bose (2) 
was distinguishable from the case before the 
Calcutta Court. In Amir Ali and Woodroffe’s 
Law of Evidence, 4th Edition, page 549, the 
learned authors, without any discussion of 


(3) 24 W. R. 107. 
(4 3 B. L. R. 145; 11 W. R. 468. 
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the question, say that ifa plaintiff sues as 
reversionary heir during the life-time of the 
‘widow for a declaration that an adoption is 
invalid, the onus ison him to prove the in- 
validity, and they cite Brojo Kishore Dasez v. 
Sreenath Bose (2) and the case on which we 
have commented. (The reference in the foot- 
“noteto 8 W. R., is a printer’s-error). 
` In Kusum Kumari Roy v. Satya Ranjan 
Das (5) Sale, J., dealt with the case on the 
‘assumption thatthere was no dispute be- 
tween the parties as toxthe fact of adoption. 
The plaintiff set up the incapacity of the al- 
leged adopted son and the learned Judge held 
it was for the plaintiff to establish this as a 
question of law, not a question of fact. We 
think this case is distinguishable from the 
case before us where there was an issue as to 
the factum of adoption and the plaintiff’s case 
was that no authority to adopt had in fact been 
given. 
We think the District Judge was right in 
“his view that the principle of the decision 
of the Privy Council in Sukh Dei v. Kedar 
Nath (6) with regard to the onus of proof 
applied to the present case. The law allows 
a reversioner who does not and cannot claim 
- immediate possession to sue for a declaration 
> that a transaction which would bar his re- 
versionary interest is invalid. It is well set- 
tled that if he were entitled to claim, and 
did claim immediate possession the onus would 
be on the party who relies on the transaction 
to establish its validity, We cannot see on 
what principle the fact ihat a widow's estate 
intervenes between the reversioner and’ his 
right to immediate possession and that this 
being so the plaintiff can only ask fora de- 
claration should alter the burden of proof. 
The fact that the interest of a presumptive 
- reversioner, who is not entitled to possession, 
‘is merely a spes successionis which may or 
may not bea right of possession when the 
inheritance falls in, as it seems to us, is no 
good ground for the distinction. 
think there is anything in the judgment of 
the Privy Council in Rojendra Nath Haldar v. 
Jogendra Nuth Banerjee (7) which is in- 
consistent with the view we have indi- 
cated. 


We do not desire to decide anything which - 


(5) 30 C. 999; 7 C. W. N. 784, 
(8) 23 A. 405; 5 C. W. N: 895; 3 Bom. L. R. 704. 


ced H M. T A. 67;7 B. L. Ri 216; 15 W. R. 48 
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"had expired long before this. 


We do not . 


f19ii 


is not necessary for the purpose of this parli- 
cular case. All we say is that where, as here, 
the parties who rely ou the adoption admit 
the interest of the party who impeaches the 
adoption as presumptive reversionary heir, 


-the onus, in our opinion, is on the party. who 


relies onthe adoption to establish it, not- 
withstanding the fact that a widow’s estate 
intervenes between the presumptive rever- 
sionary heir and his right to possession. 
“Turning-to'the facts of the present case 
we seeno reason to differ from the decision 
of the learned District Judge who has found 
against the alleged authority to adopt. . The 
oral evidence in support of the authority, -as 
well as the-probabilities of the case, have 
been fully dealt with in the judgment. The 
evidence of the. defendant's witnesses who 
support the authority is not entitled to much 
weight, and the District Judge is probably 
right in his view that Ramasamy Reddy died 
unexpectedly before the arrival of his wife's 
relations from Reddiyur, and that the whole 
story of his giving her in their presence 
authority io adopt is a subsequent invention. 
The abseuce of any raference to such nautho- 
ity inthe petition, Exhibit B, which bears 
date of the 14th December 1891 is very signi- 


. ficant; and so is the extraordinary delay of 


over nine years in carrying the alleged 
authority into effect. The widow’s ininority 
On the other 
hand, the plaintiff's delay in bringing the 
present suib is explained by the depletion of 


-his resources owing to the previous litiga- 


tion, aud to the fact that, in any case, he 
cannot recover possession of the property dur- 
ing the 2nd defendant’s life-time, and had, 
therefore, nothing to lose by delay, provided it 
did. not exceed the limitation period. 

The appeal is dismissed with costs. 


Appeal dismissed. 





(s. c. 13 Bom. L. R. 13.) 
BOMBAY HIGH COURT. 
Civin Petition No. 404 or 1910, 
November 9, 1910 
Present:—Mr. Justice Beaman. 

In re RASSUL HAJI OASSUM— 


CLAIMANTS. 
Presidency Towns Insolvency. Act (IIT of 1909), s. 
90—Ctvil Procedure Code (Act V of 1908), O. XXI, Rr. 
58, 59 60— Property oy outsider taken possession af by 
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‘Official Assignee as property of insolrent Summary 


remedy of such outsider—Remedy by motion—Suit. 
Where an Official Assignee has actually taken posses- 
sion of an ontsider’s property i in the belief that it is 
the property of the Insolvent and such outsider sets 
upa paramount title to the property, the Courts will 


_inquire summarily and upon motion into the res- 


pective rights brought into controversy, and if the 
assignee is found to have snatched the property from, 
and | be retaining it, against the rightful owner, he 
will be ordered to relax his hold and make restitution 
without obliging the person aggrieved to have re- 
course to the tardy and expensive remedy of a regular 
Civil suit. The assignee will obey the order of the 

Court, restore the property and if so advised, will 


“bring a regular suit to have the order set aside. 


Mr. Jinnah, for the Claimants. 

Mr. Raikes, for the Official Assignee. 

Judgment.—in this motion eight 
persons complain that the Official Assignee 
has seized and is retaining as the property 
of the insolvent certain buffaloes which, 
at the time the Official Assignee seized them, 
were in the possession of, and belonged to, 
the said eight applicants. 


The motion was resisted by the Official ’ 


Assignee, first, on the question of fact, he 


‘alleging that the property in dispute was at 


the time it was seized in the possession of, 
and belonged to the insolvent. Next, on the 
technical ground that the relief sought by the 
claimants cannot be obtained by a motion 


“and that even were the Court to find on the 


question of fact against the Official Assignee 


- the préper course would be to refer the 


< aggrieved parties to a Civil suit against 


, him. 


There is nothing in the Insolvency Act 
which directly supports the applicants’ con- 


‘tention that the right they seek to establish, 


fa 


- of this kind, 


“ and the relief they wish thereon consequently 


to obtain, are provided for by any section of 
that Act, for I agree with Mr. Raikes that 
Rule 4, which appears to contemplate the 
decision of disputed questions in a matter 
is sufficiently explained by 


: referrence to section 33 of the Act, and the 


“hus 


effect of reading the section with the rule 
is, I think, clear. What the Act had in 
view was action taken by the Official Assignee 
in the first place to clear his title and there- 
after to obtain possession of the property 
which he alleged belonged to the’ insolvent. 


- Nowhere does it appear that the Act itself 


provides for the case of aggrieved persons 
from whose possession : the Official Assignee 
actually taken property in the belief 
that it was the property of an insolvent. 
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` Yet section 90 provides in general terms that 


the Commissioner in Insolvency shall have 
all the ordinary powers ag to procedure etc., 
which he would have sitting as a oudge on 
the Original Side of the Court in the conduct 
of civil litigation under the general law of 
Civil Procedure. And it appearsto me that 
he will, therefore, be empowered to apply 
to a motion of this kind the provisions of 
Order XXI, Rules 58, 59 and 60 of the Civil 
Procedure Code. For in all essential 
respects the case laid before me by this 


motion is in effect the same as the caseof a 
party who seeks to have an attachment 
raised. Is those circumstances the Court 


deals with the objection summarily and if as 
a result it is prima facie satisfied that the 
attached property was not at the time of the 
attachment in the possession of, and did not 
belong to, the judgment-debtor, it rc- 
moves the attachment and leaves the 
creditor to establish his right, if any, by 
a regular suit. So here if the Court 
were summarily satisfied that the pro- 
perty now in dispute was when seized in 
the possession of, and did belong to, the 
claimants it appears to me that it ought 
to order the Official Assignee to restore that 
property to them and if so advised to pursue 
it by means of a regular suit. I think there 
can be no doubt that motions of this kind have 
not infrequently been brought in the 
Insolvency Court although there is no 
recorded case to which my attention has been 
drawnand in which all the arguments for 
and against this procedure have been con- 
sidered and adjudicated upon. A similar 
motion seems to have been brought before 


Mr, Justice Russell, sitting as Commissioner 
_in Insolvency, some years ago. 


After carry- 
ing the inquiry some length Mr. Justice 
Russell referred the claimants to a regular 
suit, but the bare fact that the motion was 
heard and inquiry had upon it lends some 
colour at least to the contention that the 
present motion is not entirely novel and un- 
known to the practice of this Court, as also 
that the learned Commissioner who dealt with 
the other motion must have contemplated 
the possibility at least of giving his decision 
against the Official Assignee. What in the 
event of having done so he would have next 
directed can now only be a matter for con- 
jecture. © Against the analogy I have pointed 
out between a motion of this kind and ay 
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ordinary claim to,raise an attachment, Mr. 
Raikes has very strenuously contended that 
there is a substantial distinction, An attach- 
ment imposed byia Court is proceeding by 
the Court which until it has terminated in a 
sale the Court, obviously has a complete 
power over either to confirm ‘cr annul. But 
jt is said that that is not so where the OM- 
cial Assignee, in whom all the property of 
the Insolvent <hal vested, has actually, 
whether rightly or wrongly matters not, 
seized and beconie possessed of property which 
healleges to have been owned by the Insolvent, 
Being actually in possession of that property, 
it is urged that it cannot be taken from him 
except by process of law, which means to say 
that in any and every such case the party from 
whom it istaken could only re-gain possession 
of it by means of a regular suit. Were 
that, however, really so, it is difficult to 
understand with what object motions like 
this could be brought in the Insolvency 
Court. For it is conceded that while the 
leave of the Court is indispensable before 
bringing a suit againsta Receiver, it is nob 
required to bring a fuit against the Official 
Assignee. Soif this view were correct it 
would come to this that motions were 
frequently brought before this Court for no 
other purpose than obtaining an entirely 
superfluous direétion referring the parties 
bringing them toya Civil suit. Section 53, 
clause(2), of the Insolvency Act provides that 
for the purpose of acquiring or retaining 
possession of the property of an Insolvent, 
the Official Assignee shall be in the position 
of a Receiver etc. Agair, a distinction 
js strongly insisted upon notwithstanding 
the terms of the section, which I have just 
quoted, between the legal status of the OM- 
cial Assignee and thatof an ordinary Receiver. 
For it is said that while the whole of the 
property of the Insolvent vests in the former, 
the property of the person for whom a 
Receiver is appointed does not vest in the 
latter. That distinction, however, appears 
to me to be of no practical importance and 
has no direct bearing upon the question 
l am now considering. Reverting to the 
claims for raising attachments and the pro- 
cedure to be followed when such claims are 
made, itseems to me that just as the attach- 
ment isan act of the Court, so since the 
Official Assignee is an officer of the Court 
what he does in that character is cloth- 
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ed with those special powers and is de- 
liberately an act of the Court over which 
the Court has and ought to have power of 
control. Thus, if the Official Assignee is 
shown upon evidence to have acted in 
excess of his powers, as recovering ‘property 
alleged to belong to the Insolvent which 
did not infact belong to him and thus- 
amounting to grave injustice, thera must 
surely be inherent powers in the Court 
summarily to provide a remedy for a wrong 
ultimately referable to itself. Nor, ‘apart 
from the distinction I have already adverted 
to and dismissed as practically irrelevant for 
my present purpose, can I see any difference 
between the conduct of an Official Assignee 
clothed with the authority of the Couft and 
that of a Receiver similarly so clothed and 
empowered. When a Receiver hag actually 
obtained possession of property which he al- 
leges to belong to the party for whom he is 
acting, he appears to me to stand exactly in 
the same position asthe Official Assignée in 
this case. It is to be remembered that 
both the Official Assignee and the Receiver, 
as officers of the Court, have large facilities 
for seizing upon any property to which .they 
bona fide believe themselves entitled; while 
the public are intimidated and are under a, great 
disadvantage in resisting them, however un- 
just and unwarrantable their acts may be. . , 


Now, there can be no question, leaking to 
cases decided in the. English Courts, Ba parte 
Cochrane, In re Mead (1), Searle ve Choat (2), 
that where the Receiver has actually obtained 
possession of property to which an outsider 
sets up a paramount title the Courts will in- 
quire summarily and upun motion into the 
respective rights brought into controversy; 
and if the Receiver is found to have snatched 
from, and be retaining against, the rightful 
owner any property which he bona fide believed 
himself entitled to, the Courts have ordered 
him to relax his hold and make restitution. 
Common sense points the same way as the 
law, for surely what an officer. of the Court 
has done wrongly, however bona fide, ought to 
be remediable summarily by the Court under 
whose authority he haa acted, and it would be 
no adequate reparation itin everysuch case the 
party aggrieved were to be kept out of his pro- 

(1) (1875) L. R. 20 Eq. 282; 44 L.J. Bk. 87; 32 
L. T. 608; 23 W. R. 726.. 

(2) (1884) 25 Ch. D. 723; 53 L. J. Ch. 506; 50 F. 
T, 470; 32 W. R. 397. 5 
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perty until he had recourse to the tardy and 
expensive remedy of a regular Civil suit. 

Counsel for the opponent, the O Miical Assignee, 
has strenuously contended that it would be 
highly inexpedient and contrary to good policy 
to give effest to a motion of this kind and 
thereby, encourage every member of the public 
consistently to resist the Official Assignee when 
he sought to obtain possession of the assets of 
an Insolvent. But there is at least as much to 
be said on the other side of this question. On 
theface of it, it appears monstrous and contrary 
to all principles of justice that any officer of the 
Court, whether an Official Assignee or a Re- 
ceiver, should have practically unlimited powers 
toseize any property, whether rightly or wrong- 
ly, and having done so to be entitled to hold it 
until the party from whom he had taken it 
could establish his rights by a Civil suit. 
Where the question is a bona fide question of 
paramounttitle into which the Official Assignee 
is certainly not competent to have gone fully 
before acting, the proper remedy appears to me 
to be indisputably an inquiry by motion fol- 
lowing thé procedure laid down in Order KAL 
Rules 58, 59 and 60, in order summarily to 
answer that question. If it is answered 
against the Official Assignee, then it appears 
to me competent for the Court to order him to 
return the property he had wrongly taken to 
the person justly entitled to it. Although, as 
all such inquiries ought to be summary, arhive 
ing at no more than a prima facie conclusion, 
it would still be open to the Official Assignee, 
if so advised, to file a regular suit in order to 
have the question more fully investigated and 
determined. But I cannotaccede to Mr. Raikes’ 
contention that this way of agitating if in the 
first instance is either against law or general 
expediency. It has been said that even if the 
Court at the close of such a summary inquiry 
were to hold that theclaimants had prima facte 
established their case and direct restitution of the 
property to them, the Official Assignee would 
not be bound to obey the Court’s order. The 
same, I apprehend, might be said in the case 
of a Receiver; yet I am not aware that that 
argument was ever advanced in the English 
Courts or that any Receiver so ordered by the 
Court had ever ventured to disobey the order. 
Nor do I apprehend that the Official Assignee 
would take up a contumacious attitude or re- 
frain from loyally obeying any order given to 
him by the Court. 

For these reasons I think that the motion is 
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in good enough form and ought tu be proceeded 
with. As, however, the question of fact to be 
answered must necessarily depend upon hear- 
ing a certain amount of oral evidence, I agree 
with both the learned counsel concerned that 
it cannot be satisfactorily disposed of merely 
upon affidavits. I have, therefore, framed an 
issue of fact. Whether the buffaloes at the time 
that the Official Assignee obtained possession of 
them were in the possession of, and belonged 
to, the eight claimants or avy of them or 
the Insolvent. And I direct that the hearing 
be postponed till the next sitting of this 
Court. 

Ultimately [the 
passed the following | 

Order.— Prima facie case made out for 
the claimants on the mortgage. The mort- 
gagee’s evidence supported by entries‘in the 
stable keeper’s books, which séem on the face 
fair enough. It is quite likely that these 
books and papers have been made in fraud of 
the Official Assignee’s impending claims. 
But I can hardly go into that in a merely 
summary enquiry. As the case is presented, 
it seems to ine that the Official Assignee 
ought to bring a suit if so advised to prove 
that the mortgage and the subsequent alleged 
transactions were void -for fraud; in the 
meanwhile to restore the property attached 
to the ownership of whomever's it was when 
the seizure was made. Motion allowed with 
costs. 


learned Commissioner 


Motion allowed. 
Attorneys for the Claimants: Messrs. Mehta 
and Dalpatram. 
Attorneys for Official Assignee: 
Judha and Soloman. 


Messrs. 





(s. c. 2 M. W. N. 97.) 
MADRAS HIGH COURT. 
CRIMINAL Revision Petrrion No. 378 

or 1910. 
(CRIMINAL Revision Petition No. 
or 1910) 
July 28, 1910. 
Present: —Mr. Justice Munro and 
_ Mr. Justice Abdur Rahim. 
McGRATH—Petrrronern—Accugep 
VETSUS 
C. BRACHIS—Coonrter-Perirriover—Oom-~ 


PLAINANT, 
Evidence—Expert witness—Material witness --Erqa 
mination on commission, 
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Where an expert witness appears to be the princi- 
pal witness in the case his examination on commission 
should not be granted. 


Petition, under sections 435 and 439 of 
the Criminal Procedure Code, praying the 
High Court to revise the order of the District 
Magistrate, Civil and Military Station, Ban- 
galore, dated 15th June 1910, in Criminal 
Case No. 91 P. of 1910. 

_Facts.—Accused is charged with send- 
ing complainant a bogus and pseudonymous 
telegram and’an insulting postcard. Com- 
plainant has applied for ihe examination on 
Commission of the Government handwriting 
expert in Calcutta and has deposited the ex- 
pert’s fee of Rs. 100. Accused’s Advocate ob- 
jects to the issue of Commission on various 
grounds apd says that the Government ex- 
pert, should „goly be examined in Court that he 
might.< cross. ‘examine him. Theobjections were 
all overruled ‘and the commission was directed 
‘to issue. , The accused prefers this petition to 
the High Court. . 

f Mr. T. Rangachariar, for the Petitioner. - 
_ Mr. 0. F. Napier, Contra. 

Order.—tIn the peculiar circumstances 
of the case we think that, as the expert in 
handwriting appcars to be the principal wit- 
ness in the case, the application , to ex- 
amine him on Commission sl.ould not have been 
granted. We, therefore, sct aside the order 
of the District Magistrate directing, Commis- 
sion to issue. 


Order set aside. 





(s. c. 13 Bom. L. R. 19.) 
BOMBAY HIGH COURT. 
First Civin Appean No. 69 or 1910. 
` ` November 22, 1910. 
Present:— Mr, Justice Batebelor and 
Mr. Justice Rao. 
“Tus ARYODAYA SPINNING anp 
WEAVING Co. Lrv.—Appuicant 
` eersus 
SIVA VIRCHAND—Oppronent. 
Master “and servant—Fifteen days notice before 
leaving service—Contract. 
There is nothing illegal or contrary to public 
_ policy for a master to make a rule that his servants 


shall give 15 days’ notice before leaving service. . 


Where a servant takes up service, being aware of 
such a rule, the rule becomes a partof the contract 
of service und the servant is bound by it. 
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Civil application against the decision of 
the Judge Small Cause Court, Ahmiedabad,' 
in Suit No. 319 of 1909. 

Mr. L. A. Shah, for the Applicant. 

Judgment,—tThis is an application 
under section 25 of the Provincial Small 
Cause Courts Act, There is no appearance 
for the opponent. The petitioner was the 
defendant, a Mill Company of Ahmedabad, 
and the opponent- plaintiff was employed in 
the Mill as a jobber or Muccadum. He 
brought this suit to recover wages from the 
1st October to the 2nd November 1908. His 
case both in the plaint and in a notice 
threatening litigation, before the plaint, was 
that he had been unjustifiably dismissed from 
the defendant's service, In the course of his 
evidence in the snit, however, he was driven 
to admit that he was not dismissed but 
left the service without notice, and that is 
found to be the fact. 

Under the Rules of the Company it was 
incnmbent upon the plaintiff to give the 
Company 15 days’ notice before he left their 
service. That rule has admittedly been 
infringed by the plaintiff.in this case. 

Tke learned Subordinate Judge has, how- 
ever, given the plaintiff a decree for Rs. 40 
against the defendant, mainly on the ground 
that, in his opinion, the Company’s rule pro- 
viding that in ‘the absence `of the 15 days’ 

notice, wages accrued due should.not be pay- 
able to thè servants, is a forféitire clause; 
which the Court should not enforce. 

It appears to us, however, that, as wassaid 
by Maclean, O. J., in Empress of India Cotton 
Mills Co. v. Naffer Ohunder Roy (1), “such a 
ierm as this contains nothing illegal and 
nothing contrary to public policy.” That 
term was part of the contract,’ which the 
plaintiff with his eyes open made with the 
defendant, and we are aware of no reason 
why he should not be held to be bound by 
‘his contract. The case resembles in all 


` essentials that which we have quoted above, 


and following the decision there, we are of 
opinion that the plaintiff's suit onght'to have 
been dismissed. Further authority for this 
opinion is afforded by the case of Walsh v 
` Walley (2). 

We, therefore, set aside the decree of the 
Subordinate Judge and direct that the suit 

(1) 2 0. W. N. 687. | 


(2) (1874) L. R. 9 Q. B. 367; 43 L. J. Q. B. 102; 32 
W.R. 671. + 
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be dismissed. We, however, make no order 
as to costs, 
Decree reversed. 


(s. c. 18 Bom. L. R. 22.) 
BOMBAY HIGH COURT. 
Seconp Civi, APPEAL No. 179 or 1910. 
November 21, 1910. 
` Present: :—Mr. J astice. Batchelor and 
Mr. Justice Rao. 
SALEKHAN velad JANGLIKHAN 
DESHMUKH—- APPELLANT 
versus 
VISHVANATH MAHADEO TILAK— 

RESPONDENT. 

Civil Procedure Code (Act XIV of 1882), s. 232— 
Assignment by partition not assignment by operation of 
law—Written assignment secured after making applica- 
tion for execution—Assignment relates back to the date 
of application—Limitation Act (XV of 1877), Sch. IL, 
art. 179. 

While two brothers, D and V, wereliving jointly to- 
gether, a decree was obtained in the name of D who 
made several applications for execution. Thereafter 
there was a partition between the brothers as the 
result of which the decree was transferred to V who 
vhen made an application for execution: 

Held, that the transfer of decree to V was 
directly by act of partiesand not by operation of law 
within the meaning of section 282, Civil Procedure 
Code, and that, therefore, V was incompetent toapply 
for execution -inthe absence of an instrument in 
writing duly transferring the decree to him. 

- The Court allowed one month to V to produce the 
requisite written instrument if possible, and when he 
produced it, it washeld thatthe technical defect, 
which existed when V had applied for execution 
without a written assignment, was cured by its 
subsequent production and that the instrument related 
back to the date on which V had made his application 
for execution. 

Second appeal against the decision of the 
District Judge, Thana, in Appeal No. 125 of 
1909, confirming the order passed by the 
Second Class Subordinate Judge of Pen, in 
Darkhust No. 246 of 1908. 

Judgment.-- The rewere two brothers 
Damodar and Vishvanath and while they 
- were living jointly together a decree was 
obtained inthe name of Damodar in Suit 
No. 191 of 1896. In 1901, 1902 and 1905 
Darkhasts for execution were presented. Then 
afourth Darkhast was presented on the 3rd 
of June 1908 and a fifth, the present applica- 
tion, was made in July 1908. These the last 
two.applications, were made by Vishvanath 
and not’by the decree-holder. 

It is now objected by the judgment-debtor, 
the present appellant, that Vishvanath was 
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not entitled to apply in execution, and if 
that contention is sound, then the present 
application is also bad as being barre’ by 
time, 

It is admitted that Vishvanath is not a 
transferee of the decree by any written 
instrument. Under section 232 of the Civil 
Procedure Code, therefore, it is necessary, if 
he is to be considered competent to apply, 
that he should be an assignee or transferee by 
operation of law. The District Court has so 
considered him and has, therefore, allowed 
the execution to proceed; but, in our opinion, 
this view is not correct. It seems to us that 
the transfer of the decree here, was a transfer 
directly by act of the parties inasmuch as it 
followed upon the partition between them 


-and was not a transfer by operation of 


law. That is the view also which was 
taken by a Bench of this Court in Govind 
Harjivon Shelt v. Pandu bin Ganu (1), We 
think, therefore, that as the record stands, ` 
Vishwanath was not competent to make this 
application, 

- But, as was done in the case which we 
have referred to, we will allow the respondent 
one month’s time in which to fortify his posi- 
tion by means of an instrument in writing if 

eis able to procure it. 

It will still, of course, be open to the appel- 
lant to contend that even with this instru- 
ment in writing the respondent is not en- 
titled to succeed in his application, but that 
is a point which’ must be reserved for deci- 
sion until the expiry of the time which we 
have allowed to the respondent, 

Costs will be reserved. 

[The assignment in writing was produced 
within the time allowed. | 

Mr. P. B. Shingne, for the Appellant, 

Mr. P. P. Khare, for the Respondent. 

Judgment.—tThe facts of this case 
are explained in our interlocutory judgment 
of the 14th of October las in which we 
granted the respondent one1. nth’s time to 
produce, if he was able to d, so, an assign- 
ment in writing from his brother Damodar. 
The assignment in writing has now been pro- 
duced, and the objection taken on the ground 
of its absence now admittedly fails. 

Itis, however, contended for the appellant 
that the application is barred by time. The 
application was made on the 27th July 1908, 


and ‘prior to that there had been four appli- 
(1) (1885) P. J. 195, 
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cations’ of which the successive dates are: 
22nd March 1901, 7th April 1902, 18th April 
1905, and 3rd June 1908. The appellant’s 
case is that the application referred to in 
‘1508, was nota step-in-aid of execution within 
the meaning of article 179 of the Limitation 
Act, inasmuch as that: application was pre- 
sented not by the decree-holder, but by the 
decree-holder’s brother. who. was-not then an 
assignee in writing as required: by section 
232 of the Code of Civil Procedure of 1882. 

The fact; no doubt, is so, but it appears to 
ua that that fact ought not to be considered 
fatal to the present application. We think 
that the right view to take is that the techni- 
cal defect which then existed in the applica- 
tion, of the 3rd of June 1908, was cured by the 
subsequent production of am assignment in 
writing. This opinion seems to us to aceord 
with the principle upon which it has been 
held in the High Courts of Bombay, Calentta 
and Allahabad, that an application by. the 
representatives of the deceased decree-holder 
will keep the decree alive, although they 
may not havé then obtained a certificate under 
the Succession Certificate Act, in consequence 
whereof the ‘application is dismissed. See 
Hafizuddin ‘Chowdhury v. Abdool Aziz (2); 
Balkishan Shiwa Bakas v. Wagarsing (3) and 
Kalian Singh v. Ram Charan (4). As to the 
general manner in which these provisions of 
the law should be read, we may refer to 
what was said by Mr. Justice West in Harz v. 
Narayan (5) <. 

For these seasons, we tuink, that this ap- 
peal fails and we dismiss it with costs. 


Appeal dismissed. 
(2) 20 C. 755. 
(3) 20 B. 76. 
(4) 18 A. 34. 
(5) 12 B. 427. 


(8. c. 13 Bom. L. R. 27.) 
BOMBAY HIGH COURT, 
CRIMINAL APPLICATION FOR REVISION No. 340 
or 1910., 
December 14, 1910. 
Present: ~Mr. Justice Batchelor and 
Mr. Justice Rao. 
inre ANUPRAM KIRPARAM— 
APPLICANT, 
PO ern hay oe stopping counsel's argu- 
ments with promise to hear him further—Decision 


given against counsel's client—Proceedure illegal. 
‘In hearing a petition to set aside an order of dis~ 


4 
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charge, passed by a subordinate Court, a District 
Magistrate, after hearing the accused’s counsel on 
some points, stopped him from further arguing the 
case, saying that there was no necessity for further 
argument and that if there were any other points on 
which it will be necessary to hear arguments, a fresh 
date will be fixed for that purpose. Aftor a lapse of 
three months and nine days, the District Magistrate 
delivered judgment deciding against the accused: 

Held, in setting aside the District Magistrate’s order, 
that his promise that he would hear accused’s counsel _ 
further, if necessary, amounted to an undertaking 
that the case would not go against him without afford. 
ing him further opportunity to be heard. 

There may be cases where it is clear that counsel 
was stopped only because on the points already 
argued, the Court had sufficient materialsfor a decision 
against him, so that his success on other points would 
not avail his client, but held that this was not a case 
of that description. 


Mr. Desai, instructed by Messrs. Madhavji, 
Kamdar and Chhotubhai, for the Applicant. 

Messrs. Ratkes and Ooyaji, with Mr. K. M. 
Talyarkhan, for the Opponent. ©’ 
“Mr. R. W. Desai, for the Crown, 


Judgment.—This is a petition to set 
aside an order made by the District Magis- 
trate of Surat who, by the order under notice, 
reversed the Sub- Divisional Magistrate’s order 
discharging the accnsed. The District 
Magistrate was of opinion that the discharge 
should be set aside and further enquiry should 
be undertaken. 


The ground upon which a Rule was issued 
by us, was the petitioner’s allegation that 
though the opponent’s counsel had been fally 
heard against him, his own counsel had been 
stopped by the District Magistrate in the 
course of the enquiry, and, that, notwith- 
standing, the District Magistrate. thereafter 
without any further notice tothe petitioner or 
his legal adviser held against-him and direct- 
ed further enquiry. Upon this point there 
is some slight divergence between the Dis- 
trict Magistrate’s report and the affidavits 
filed on behalf of the petitioner as to what 
the real state of the facts is; but it seems 
to us that both sides give so nearly, the same 
version that our own course of action is 
free from doubt. According to the petitioner 
what happened was that after his counsel had 
addressed the Court for a short time he 
was stopped by the District Magistrate who 
stated that he saw then no necessity for 
counsel to argue further, but that he would 
read up all the papers and if he found any 
points which told against the petitioner he 
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would hear the petitioner’s counsel further, 
fixing a day for that purpose: that, that 
notwithstanding, after a lapse of three months 
and nine days, the District Magistrate, with- 
out further notice for arguments, delivered 
judgment deciding against the petitioner. The 
District Magistrates own account of what 
happened is, in his own language, this: “So 
far as I recollect after having heard counsel 
for the petitioner on all the pdints which I 
thought important I did express the opinion 

- that there was no necessity for him to address 
me on some of the remaining points, and I 
also said that if there were other points as to 
which I should like to hear arguments I would 
fix a day for the purpose.” 

The difference between these two versions 
is, as we have said slight and thongh we fally 
accept the learned Magistrate's account of 
what happened, we think it impossible to 
resist the conclusion that his action ran such 
grave risk of prejudicing the petitioner that 
his order ought not now to be upheld. We 
think that in a matter of this kind the Court 
ought not to countenance any very nice dis- 
tinctions, but that when once it is satisfied 
that the District Magistrate stopped peti- 
tioner’s counsel with a promise to hear him 
further, if necessary, it ought to hold that 
that amounted to an undertaking that the 
decision would not go against the petitioner 
without affording him further opportunity for 
presenting his case to the Magistrate. There 
may, of course, be cases where it is clear that 
counsel was stopped only because “on the 
points already argued the Court has sufficient 
materials for a decision against him, so that 
his success upon other points would not avail 
his client; but this is not, we think, a case of 
that description. 

Upon this ground and this ground only we 
must set aside the District Magistrate’s order. 

That being done the question remains as to 
what should be the nextstep. Itis unfortun- 
ate that this criminal prosecution should have 
been pending for such a protracted period, 
but the opponent is by law entitled to move 
a higher Court in revision, and we think 
that this Court is the best tribunal to enter- 
tain his application. We, therefore, set aside 
the District Magistrates order under notica 
and transfer to ourselves the application for 
revising the Sub-Divisional Magistrate's order 
of discharge, ° 

Order set aside. 
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(s. c. 18 Bom. L. R. 80.) 
BOMBAY HIGH COURT. 
Cross Appears Nos. 823 AND 219 or 1908, 
October 11, 1910. 
Present: —Mr, Justice Batchelor and 
Mr. Justice Rao. 
RADHABAI— APPELLANT 
versus 
RAMCHANDRA VISHNU PARANJPE— 
RESPONDENT. 
RAMCHANDRA VISHNU PARANJPH— 
APPELLANT 


versus 


RADHABAI— RESPONDENT. 

Dekkhan Agriculturists’ Relief Act (XVII of 1879), 
8, 2—Agriculturist, whether wife of anagriculturist is 
—NMortgagee put into possession under decree—Redemp~ 
tion—Foreclosure—Accounts. 

The wife of an agriculturist is not, by reason of that 
circumstance alone, an agriculturist within the 
meaning of the Dekkhan Agrioulturists’ Relief Act, 
as she does not earn her livelihood by agriculture 
but by being the wife of her husband. 

In a suit for possession of land by the mortgagee 
against the mortgagor under thé terms of the mortgage 
bond, there wasa prayer that, until possession should 
be delivered over, or unti] the mortgage money was 
paid off, interest should be awarded atthe rateof 2 
per cent. per mensem. The decree in the suit ordered 
that the mortgagor “should pay to the plaintiff (the 
mortgagee) Rs. 300 and interest Rs. 27, in respect of 
his claim. Until payment of the money, or until the 
principalis doubled, interest should be at the rate of 
2 per cent. per mensem,...... and until payment of the 
moneys the land mortgaged, which is asked for in the 
suit, should be handed over according to the agree- 
ment, and the defendant shonld redeem the land by 
paying the plaintiff’s money”. When the mortgagor 
sued to redeem the mortgage and to recover posses- 
sion of the mortgaged property and for accounts, the 
mortgagee contended that no accounts could ba taken, 
as he had obtained possession by virtue of the said 
decree: A 

Held, that (1) all that the Court was at liberty to do 
was to construe the decree to ascertain its intention 
from the expressions contained in it and to give effect 
to that intention when ascertained; 


(2) that the decree on the face of it contemplated 
the taking of an accountin the future to ascertain 
the amount of accrued interest due to the mortgagee, 
and, since the remedies between the parties were 
moutual, that implied that an account could be taken 
also of rents and profits debitable to the mortgagee; 

(3) that as under the decrze possession was to be 
given “according to the agreement”, the decree was 
not intended to act as a foreclosure decree or to 
extinguish the actual relation between the parties, 
and that, therefore, by putting the mortgagee into 
possession the decree did not supersede the contrac- 
tual relation but only carried ont the terms of the 
contract which for the rest it preserved and kept 
alive; 

(4) that there was no foreclosure cithsr in fact or 
in intention and that it was in his capacity as mort- 
gagee, entitled by the contract to possession, that 
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the defendant was put into possession by the Court’s 
decree; 

(5) tnat the decree in question did not negative 
the taking of accounts in future. 

Cross-appeals from the decision of the 
District Judge of Satara, in Appeal No. 44 of 
1907, varying the decree passed by the 
Subordinate Judge of Tasgaon, in Civil Suit 
No. 277 of 1905. 

Mr. Nilkant Atmaram, for the Appellant. 

Mr. P. P. Khare, for the Respondent. 

dudgment.—tThe plaintiff sued as an 
agriculturist to redeem a mortgage and to 
recover possession of the mortgaged pro- 
perty on payment of any sum which the 
Court might find to be still owing to the 
defendants, the representatives of the 
original mortgagee. The mortgage was ex- 
ecated in 1863, and the sum secnred was 
Rs. 300. It was admitted that the mortgagee 
went into possession in 1867 under the decree 
of the Court, and has since remained in pos- 
session, 

The defendants denied that the plaintiff 
was an agricultyrist within the meaning of 
the Dekkhan Agriculturists’ Relief Act, and 
claimed that Rs. 1,038-4-11 were due on the 
mortgage, including a sum of Rs, 480 which 
the mortgagee had to pay to prior mortgagees 
before he could go into possession under the 
decree of 1867. 

The Court of firat instance found that the 
plaintiff was nob an agricalturist, and that, 
on accounts taken, the mortgagee had al- 
ready received Rs. 2,549-43 from the rents 
and profits of the mortgaged property: it, 
therefore, decreed redemption without any 
further payment, bub it made no order for 
the refund to the plaintiff of the excess pay- 
ment. 

The defendants appealed to the District 
Court, where it was held that the plaintiff 
was not an agriculturist, and that the defend- 
ants were relieved of any liability to account 
by reason of the former decree in the suib of 
1867. The mortgagee’s claim to the Rs. 380 
was also refused. 


Dealing first with the plaintiff's appeal, 
we have to determine whether the Court 
below was wrong (1) in holding that the 
plaintiff is not an agriculturist within the 
Act, and (2) in holding that the plaintiff’s 
right to have accounts taken from the mort- 
gagee in possession was lost by reason of the 
decree of 1867. 
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On the first point we have no hesitation 
in agreeing with the District Judge. The 
sole ground on which the plaintiff claims to 
be an agriculturist is that she is the wife of 
an agriculturist; but that circumstance does 
not, wethink, constitute her an agriculturist 
‘within the meaning of the Act. ‘She does 
not earn her livelihood by agriculture, but 
by being the wife of her husband: he might 
change his occupation to-morrow, but she 
would not be affected by the change. It 
seems to us that she can no more be called 
an agriculturist because her husband is an 
agviculturist than she could be called an 
engineer, or a doctor if ` her- husband 
happened to follow one of those professions. * 

As to the second point the decree of 
1866 is Exhibit 38 in the case. It sets 
out that the: then plaintiff, the mortgagee, 
was suing for possession of the mortgaged 
land, that is, we infer, for possession under 
the terms of the mortgage bond; and there 
was a prayer that, until possession should 
be delivered over; or until the mortgage 
money was paid off, interest should be award- 
ed at the rate of 2 per cent. per mensem, 
The decree then orders that the mortgagor 
“should pay to the plaintiff (the mortgagee) 
Rs. 300 and interest, Rs. 27, in respect of 
his claim. Until payment of the moneys, 
or until the principal is doubled, interest 
should be at the rate of 2 per cent. per 
mensem from 80th July 1£67; and until 
payment of the moneys the land mortgaged, 
which is asked for in the suit, should be 
handed over according to the agreement. 
And, the defendant should redeem the land 
by paying the plaintiff's money.” It should 
be noted that the instrument of mortgage is 
not produced. 


The question is whether the terms of this 
decree deprive the mortgagor of a right to ac- 
counts in the present suit. 


For the respondents reliance is placed 
on Navlu v. Raghu (1) and Rambhat v. 
Ragho Krishna Deshpande (2), it being argued 
that the case of -Datatraya Ranji v. Anajt 
Ramchandra (3) is distinguishable on the 
precise ground on which in the Full Bench 
decision in Tani Bagavan v. Hari (4) ib was 


(1) 8 B. 303. 
(2) 16 B. 656. : 235 


(3) (1886) P. J. 237. G , 
Se 


(4) 16 B. 659 (Nors.) 
A 
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distinguished from Navlu v. Raghu(1), namely, 
thatin Datatraya’s case (8) the decree simply 
awarded possession of the mortgaged property, 
whereas here, as in Tani Bagavan v. Hari (4), 
the decree directs the payment of a certain 
sum found to be due and enjoins that, until 

‘that sum is paid, possession is to remain with 
the, mortgagee. 

We think that this contention must be 
conceded, and that so far the present case 
does fall outside the ruliug in Datatraya Ravji 
_v. Anajt Ramchandra (3). Bat it still re- 
mains to consider whether in other respects 
it can be brought within Navlu v. Raghu (1) 
and the eases which followed that decision 
aud which are, whether we agree with them 

_or not, binding upon ns. 
We entirely concar in what was said by 
Farran, J. in Tani Bagavan v. Hari (4) as to 
“the manner in which such a case as this 
should be approached. In such a suit, said 
that learned Judge, “all that the Court,-is at 
liberty to do is to construe the decree in the 
former snit, to ascertain its intention from 
the expressions contained in it, and to give 
effect to that intention when so ascertained.” 
We must, therefore, be guided primarily by 
the actual terms of the particular decree” 
of 1867, and for that reason we have set 
them out in full. Among those terms 
is a provision for future interest, which at 
once distinguishes this decree from the dec- 
rées considered in the cases cited for the re- 
spondents and shows that the relation of 
mortgagor and mortgagee was intended to 
. continue. The decree on its face con- 
templates the taking of un account in the 
future to ascertain the amount of accrued 
interest due to the mortgagee, and, since 
the remedies between the parties are mutual, 
that implies that an account be taken also 
of rents and profits debitable tothe mortgagee. 
It may be observed further that, under the 
decree, possession is to be delivered to the 
mortgagee “according to the agreement,” 
that is, we understand, according to the 
mortgage agreement, so that this provision also 
negatives the theory that the decree was 
_intended to act as a foreclosure decree or to 
extinguish the contractual relation between 
the pirties. This point is made still clearer 
by the order that the mortgagor should, 
that is, should at some future date, redeem 
the proparty by paying the sum due; and 
| we can only read these words as contemplat- 


g 
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ing a future suit to redeem on paymant of 
such sum as may then be found to ba due, 
We are, therefore, of opinion that the deeres 
did not supersede the contractual relation, to 
employ the language of West, J., in Navlu v. 
Raghu (1), but by putting the mortgagee into 
possession merely carried out the terms of the 
contract, which for the rest it preserved 
and kept alive. 

There was no foreclosure either in fact or 
in intention, and ib was in his capacity as 
mortgagee, entitled by the contract to 
possession, that the defendant’s predecessor 
was put into possession by the Court’s 
decree. The facts thus resemble those 
which were before the Judicial Committee in 
Sri Raja Papamma Rao v. Sri Vira Pratapa 
H. V. Ramchandra Razu (5), where their 


_ Lordships say, in language which appears 


appropriate to the present suit:— ‘It is 
suficient that the mortgagee, nob being 
entitled to foreclosure and not asking for it, 
got a decree which did not purport to work 
foreclosure. It purported to give possession 
as provided in the terms of the bond’...... and 
did not purport to put an end to the band and 
to the relations of mortgagor and morigagee 
altogether. [b conld, though subject to 
correction on appeal, give pos3ession, and 
did so. The mortgagee, thereupon, became 
.mortgagee in possession; and as sach he 
must submit to be redaemed.” 

If the abore decision is in point, it is 
maaifess that it cannot be displaced by any 
roling of this Court, and that woald be 
sufficient answer to Mr. Khare’s reference 
to the unreported casa of Valabh Krishna v. 
Nathı (Second Appeal No. 553 of 1901). 
There, moreover, the Court observed 
that “as ‘redemption could bə only cn 
the terms expressed in the d2cree, the 
taking of accounts is beside the question.” 
The decree then in question is not now 
bafore us, but we infer from the words cited 
that ib contained a clause definitely negativing 
the-taking of accounts in future; in the 
decree with which we are concerned there is 
no such provision. 

On these grounds we hold that the 
Sibordinate Jalze was right in allowing 
accounts to be taken; and since the mort- 
gagor did not appaal againss the order 
absolving the mortgagea fron liability for 
any surplus receipts over aad above the sum 


(5) 19 M. 249; 231. A. 32, 
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necessary for redemption, we cannot now 
impose any further liability in that respect. 
“It is clear also that the Subordinate Judge 
was right in allowing the mortgagee credit 
for the Rs. 380 which he paid to the prior 
mortgagees in order. tc obtain possession. 
Under section 74 of the Transfer of Property 
Act the mortgagee was entitled to redeem the 
earlier encumbrance. i 
‘For these reasons we reverse the decree 
of the District Judge and restore that of the 


Subordinate Judge. 
i Decree reversed. 


(s. c. 13 Bom. L. R. 38.) 
BOMBAY HIGH COURT. 
First Civis Appeat No. 90 or 1909. 
September 6, 1910. 

Present: - Sir Basil Scott, Kr, Chief Justice, 
Mr. Justice Batchelor, and Mr. Justice Rao. 
DIGAMBAR KESHAV SHROTRI— 
APPELLANT 
versus 


NARAYAN VITHAL ASHTEKAR— 


RESPONDENT. 

Probate—Locus standi of purchaser from an heir to 
contest Will as forgery—Probate and Administration 
Act (V of 1881), ss. 16, 50, 69-——Revocation of Probate 
, Just cause—Compulsory and discretionary citations 
' —Omission of citation, effect of —Will—Burden of proof 
~—False witness—Inference that whole case is false un- 
justified—First appeal—Findings of fact—Practice. | 

A purchaser from an heir of a deceased person has 
a locus standi to come in and allege that the Will of 
the deceased is a forgery and that the probate of 

‘the Will, therefore, should be revoked. 

Under the Probate Act, there are compulsory 
citations, e. g., as in section 16, and discretionary 
citations, e. g., as in section 69 of the Act. 

Where the compulsory citation has been omitted, 
‘the ‘grant of Letters of Administration would be 
defective on the face of it, because the Willis the 
act of the deceased himeelf and provides for the 
persons who shall administer, and if those persons 
have not had an opportunity of renouncing before 
the grant of Letters of Administration with the Will 
annexed, the grant would be defective and should be 
revoked as soon as the defect comes tu the notice of 
the Court. 

Where the citation is discretionary and a person, 
who may be interested in disputing the genuineness 
of the Will, is not cited and probate is granted ex- 
parte, the mere absence of the citation does 
not invalidate the grant, because the Will may 
he a perfectly genuine Will and the opposition of 
the person, who ought to have been cited, might, if it 
had been put froward, have proved ineffective. 

But the omission of the discretionary citation, 
though insufficient to justify revocation of the Will, 
is a good reason for enquiring into the gennineness of 
the wat 
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In es parte probate proceedings, the executérg 
succeeded in obtaining a decision of the Court in 
their favour-behind the back of a Hindu widow, sister 
of the deceased, who, as they knew, was virtually in- 
terested, in disputing the Will: 

Held, that the onus of proving the genuineness ‘of 
the Will lay on the executors. 

Where a Will is prepared and executed under 
circumstances which raise a suspicion of the Court, 
it ought not to be pronounced for unless the party 
propounding it adduces evidence which removes 
such suspicion and satisfies the Court that the tes- 
tator knew and‘approved of the contents of the 
instrument. 

The onus lies in every case upon the party pro- 
pounding a Will and he must satisfy the conscience 
of the Court that the instrument so propounded -is 
the last Willof a capable testator. 

If a party writes or prepares a Will under which 
he takes a benefit, this is a circumstance that ought 
generally to excite the suspicion of the Court and 
call upon it to be vigilant and jealous in- examining 
the evidence in support of the instrument. 

In this country, it is unsafe in most cases, to infer 
the falsity ofa whole case from the falsity of one or 
even two witnesses called to support it.: 

Even ina first appeal in which findings‘of fact 
are open to attack, the High Court will treat with 
respect such findings by the Judge of the lower Court 
who had the advantage’ ‘of ‘seeing and hearing the 


` witnesses, 


First appeal from the decision of the 
Assistant Judge of Satara, in Application 
No. 53 of 1908. 

Judgment.—One Shankar Pralhad’ 


“ Shrotri died in 1902 leaving as his nearest 


heir his sister Thakubai. After his death 
it was alleged that he had left a Will; and 
persons claiming to be his executors applied 
for certificate of heirship on the- strength 
of the Will. 

The certificate appears to have been grant- 
ed and then subsequently revoked upon the 


- application of Thakubai, the -Court being of 
' opinion , 


that the’ question whether the 

deceased had died testate or intestate could 

not be decided upon a summary application. 
The persons claiming to: be executors then 


‘applied for probate of the Will, but ‘did not 


inform the Court of the previous: proceedings 
or of Thakubai’s opposition. lh consequence 
of there being no special citation of Thakubai 
there was no opposition to th je application 
for probate, and as it was sùpported by the 


‘affidavit of the writer of the alleged Will and 


the two attesting witnesses probate was 
granted on the 18th of August 1904. 
Subsequently, that is, in 1907; Thakabst 
sold part of the property of the testator, 
purporting to do so as his héiress, to the 
present applicant; and he, finding that the 
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executors claimed to be entitled. to the 
property by virtue of the probate, has made 
the present application for revocation of 
probate. He alleges first, that the opponent 
Digambar and Bhagvat, father of the 
opponent No. 2, forged the Will, and, second- 
ly, that Thakubai was intentionally not made 
a party to the probate application in order 
that the opponents might get an ez parte 
decision without any notice to her. 

The learned Assistant Judge considered 
that the absence of a special citation to 
Thakubai constituted just cause for revoca- 
tion of the probate, and, without considering 
the evidence which had been recorded by 
him as to the genuineness or falsity of the 
Will, revoked the probate on the ground that 
no citation had been served on Thakubai. 

It is contended by the appellants that the 
petitioner had no locus stand? to make the 
application. 

It has, however, been decided by this Court 
that a purchaser from an heir has a locus 
standi to come in and allege that the Will isa 
forgery and. that probate should be revoked : 
see Ramchandra Martand Jejurkar v. Ramrav 
bin Balwantrav (1). 

The next question which arises is whether 
the absence of the special citation to 
Thakubai is in itself a sufficient. cause for 
revoking probate. It is alleged that itis a 
sufficient cause, becayse under section 59 
of the Probate and Administration Act, 
illustration (6), the making of a grant 
without citing parties who ought to have 
been cited, is said to bea case of just cause. 

Now under that Act there are compulsory 
citations and discretionary citations. A case 
of a compulsory citation is to be found in 
section 16 which provides that “when a 
persou, appointed an executor has not 
renounced the execntorship, Letters of 
Administration shall not be granted to any 
other person until a citation has been issued 
calling upon the executor to accept or 
renounce his executorship.” This is based 
upon the English. Law and Practice as 
appears from the following passage in 
Tristram and Coote’s Probate Practice, 1lih 
Edition, page 218: “When a person, having 
the superior right to prove a Will or to take 
administration, delays or declines to do so, 
the Court, at the instance of a person having 
an inferior right, cites the person having the 


(1) (4896) P. J. 491, 
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superior right to take the required grant, and, 
on his failing to do so, decrees it to the 
other. A citation, therefore, answers two 
purposes ; it either compels a representation 
to be taken by those who are primarily 
entitled to it, or where they do not take it, 
the process provides a substitute for a 
voluntary renunciation on their part.” 

À case of a discretionary citation is to be 
found in section 69 of the same Act which 
says that it shall be lawful for the Judge, 
if he thinks fit, to issue citation calling 
upon all, persons claiming to have any 
interest in the estate of the deceased to come 
and see the proceedings before the grant of 
probate or Letters of Administration. 

Now in a case where the compulsory 
citation has been omitted the grant of 
Letters of Administration with the Will 
annexed would be defective on the face of it, 
because the Will is the act of the deceased 
himself and provides for the persons who 
shall administer, and if those persons have 
not had an opportunity of renouncing before 
the grant of Letters of Administration with 
the Will annexed the grant would be defec- 
tive and should be revoked as soon as the 
defect comes to the notice of the Court. 
Where, however, the citation is discretionary 
and a person who may be interested in 
disputing the genuineness of the Will is 
rot cited and probate is granted ex parte, 
the Court cannot say that mere absence of 
the citation invalidates the grant, because 
the Will may be a perfectly genuine Will 
and the opposition of the person who ought 
to have been cited might, if it had been put 
forward, have proved ineffective. 

We, therefore, do not think that the 
omission to cite Thakubai was in itself a 
sufficient cause for revocation of the probate. 

It was, however, a good reason for enquir- 
ing into the genuineness of the Will. 

The learned Assistant Judge ought, upon 
the application of the petitioner, to have 
framed an issue as to the genuineness of the 
Will and to have come to a finding upon that 
issue. 

We remand the case in order that he may 
hold this inquiry. We direct that the 
Assistant Judge do try the issue. 

Whether the Will propounded in 1904 of 
which probate has been granted is the Will 
of Shankar Pralhad Shrotri ? 

The parties should not be allowed to 
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adduce any further evidence and the findings 
“should be returned in three months. 

Mr. Gadgil (with him Mr. D, W. Pilgam- 
Lar), for the Appellants. 

Mr. G. Q. Nadkarni (with him Mr. 
Bhat), for the Respondent. 

[On return of lower Court's finding in the 
afirmative, the Court delivered the following] 

Judgment.—this was an application 
for the revocation of the probate of the Will 
of one Shankar who died onthe 24th of 
March 1902. 

By an application made in January 1903 
Digambar and Bbagwat, who are the exe- 
cutors under the Will, applied for a certificate 
of heirship with the Will annexed. : 

After various incidents that application 
was, in April 1904, ordered to stand over 
pending the result of an application for pro- 
bate made by the same parties. 

Probate was ultimately granted to 
Digambar and Bhagwat on 18th August 
1904 but the probate proceedings had 
throughout been conducted ew parte, no citation 
having been issued to Thakubai, the widowed 
sister of the testator. 

Then in April 1909 the present application 
was made by a purchaser from THakubai of 
a part of the land the subject-matter of the 
Will. In March 1909 the Assistant Jadge 
revoked the probate on the sole ground that 
it had been obtained without notice to 
Thakubai. Batin an interlocutory judgment 
of this Bench in April last we held that that 
was not sufficient ground for revoking the 
probate and we remanded to thelower Court 
an issue whether the Will propounded is the 
Will of Shankar. 

The Assistant Judge has now found upon 
that issue in the affirmative, that is to say, 
in favour of those who proponnd this Will. 
That, of cou:se,.isa finding of fact and though 
this is a first appeal in which findings of fact 
are open to attack, we have every desire to 
treat with respect any such finding by the 
Judge'’who had the advantage of seeing and 
hearing the witnesses. But when all possible 
allowance is made for this principle we are 
unable, in this case, to adopt the decision of 
the Assistant Judge which, in our opinion, is 
clearly opposed to the weight of the evidence. 

Before noticing that evidence it may be as 
weil to say that we agree with the Assistant 
Judge in this that the onus lies upon those 
who propound the Will, That is so by reason 
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of the general principles of law- applicable to 
such cases. Those principles will be found . 
illustrated in many cases of which we may: -` 
notice only Tyrrell v. Patnton (1).- There it . 
is laid down that wherever a Will is prepared’ 
and executed under circumstances which raise. 
a suspicion of the Court, it ought not ts be 
pronounced for unless the party propounding 
it adduces evidence: which removes such 
suspicion and satisfies the Court that the 
testator knew and approved of the contents 
of the instrument. The Court there approved 
of the two rules of law which Baron Parke 
had enunciated in Barry v. Butlin (2), namely; 
first that the onus lies in every case upon the 
party propounding a Will and he must satisfy 
the conscience of the Court that the instru- 
ment so propounded is the last Will of a 
capable testator, and, secendly, that if a party 
writes or prepares a Will under which he 
takes a benefit, that is a circumstance that 
ought generally to excite the suspicion of the 
Court and call upon it to be vigilant and 
jealous in examining the evidence in support 
of the instrument, in favour ‘of which it 
ought not to pronounce unless the sus- 
picion is removed. These dicta appear to us 
to apply with particular aptness to the facts of 
the case now in hand and they do not lose 
any of their force by reason of the circum- 
stance that in the ea parte probate proceedings 
the executors succeeded in snatching a deci- 


. sion of the Court behind the back of a Hindu 


widow who, as they -knew, was vitally 
interested in disputing the Will. 

The Will itself is wholly in favour of these 
two executors Digambar and Bhagwat. They 
are cousins twice removed of the testator and 
them according: to the evidence the 
testator was inthe habit of quarrelling. Not 
only are these persons made the sole bene- 
ficiaries of the testator'’s bounty but by the 
same instrument he disinherits his widowed 
sister with whom, so far as we know, he had 
no dissension. It-is important to bear in 
mind thatthe parties propounding this Will 
are precisely those parties who take the 
whole benefit under it. 

We do not propose to examine in detail 
the oral evidence upon which it was sought 
to prove this Will.) Tha depositions speak 
for themselves and it will not be necessary 


2 (1894) P. 181; dR. 5410; 70 L. T. 453; 42 W. 
R. 343, 
<2) (1838) 2 M. P. C, 480, 
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to subject them to more than passing criticism. 
The first witness on the record, Exhibit 
No. 25, is Digambar himself, the executor. 
Him Mr. Gadgil has endeavoured to save on 
the representation that he is half-witted. Of 
that, however, on the deposition there are 
no signs, while there are abundant signs of a 
resolute endeavour to save this Will at all ex- 
_pense of truth. To such an extent was this 
“endeavour carried that at the end of the de- 
position the learned Assistant Judge himaclf 
called upon Digambar to show cause why 
he should not be prosecuted for per- 
jury. Weneed only say that that notice 
to Digambar was, in our opinion, amply 
justified by the deposition which he made. 
Then comes one of the two attesting witnessés 
called, namely, Dattatraya Balaji, Exhibit 
No. 26. In sentence after sentence in the 
examination-in-chief of this witness he con- 


tradicts himself without justification, and 
he ends by saying “what I have said 
in this Court is false.” That, we take 


it, is the nearest approach to truth 
which this witness arrived at. Then comes 
witness Bhagwant Keshav. He is certainly 
a better witness than Digambar but we are 
unable on the faith of his testimony to give 
effect to the story which he tells. Onething, 
however, is apparent from his evidence and 
that is that the cause of Shankar’s death was 
plague, that Shankar was taken ill, on the 
22nd of March, with plague, that he made 
the alleged Will on the following day in the 
afternoon, and that he died soon after the 
following mid-night. The witness Bhagwant 
himself says that he and his brother 
Digambar found Sharkar lying ureconscious on 
the road between Tambwe, the plague striken 
village which he was running away from, 
and Vasantgad, the hill fort to which he was 
endeavouring to escape. Ib is said that this 
witness does not contradict himself and was 
not plainly overthrown in cross-examination. 
That may be conceded but it must be remem- 
bered that the story which the witness 
Bhagwant tells is one.of which any cross-ex- 
amination was extremely difficult. He is, how- 
ever, opposed to the writer upon certain points 
and he is unable to explain what happened 
to the alleged draft made. of the Will. 
Then the next witness is Ganesh who wrote 
the Will. He pretends that Shankar died 
not of plague but of fever and biliousness. 
He admits that the appellants are his friends, 
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and he says that the writing of the Will took 
two hours and during the writing the attest- 
ing ‘witnesses were called in there. Upon 
this point the attesting witnesses differ from 
him and we cannot for a moment believe that 
for two hoars Shankar’s mind could have 
been successfully operating on such a matter 
as the preparation of the Will. The only 
other witness whomit is necessary to notice 
is Rango Ganesh, the other attesting witness. 
He says that the Will was read over to him 
and others. He admits that for two days 
prior to Shankar’s death he was semt-con- 
scious bat he pretends that Shankar did not 
suffer from plague at all. According to his 
statement Shankar died ofa fall and nothing 
else. 

Now it is perfectly true to say that in most 
cases in this country it is unsafe to infer the 
falsity of a whole case from the falsity of 
one or even two witnesses called to support 
it. But here it is important to observe that 
if there were any truth whatever in the story 
made on bahalf of this Will there was no need 
and no occasion to call such witnesses as 
Digambar and Ganesh. And we think that 
the evidence whieh they have given has its 
effect upon the whole case of the respondent. 
So far from the evidence removing the na- 
tural and necessary suspicion caused by the 
circumstances in which the Will was alleged 
to have been made, we are left with the con- 
viction that the most probable account of the 
transaction is, that the accident of removing, 
this dying man to the house of Ganesh was 
afterwards used in order to set up the pre- 
paration of the Will in that house where the 
executors happened then to be living. We 
need only add that the signature appearing 
on the Will is steady, firm and strong, and is 
in all respects the very reverse of the sort of 
signature which one would expect to find 
made by a man who had been suffering from 
plague for over a day aud was about to die of 
that malady in the courseof the next few hours, 

For these reasons we are of opinion that 
this Will is not proved. We must, there- 
fore, reverse the finding of the learned 
Assistant Judge and confirm the order re- 
voking the probate. The original find- 
ing was in favour of the respondent, The 
respondent will have his costs through- 
out, the Assistant Judge’s finding having been 
in favour of the now appellants. 

Order confirmed. 
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JAFARKHAN V. DAUDSHAH. 
(s. c. 13 Bom. L. R. 49.) 
BOMBAY HIGH COURT. 
First Civi Appear No. 168 or 1909. 
December 16, 1910. 
Present:—Mr. Justice Batchelor and 
Mr. Justice Rao. 
JAFARKHANJATBARKHAN PATHAN — 
PLAINTIFP 
versus 
DAUDSHAH MAHOMEDSHAH FAKIR— 


RESPONDENT. 

Civil Procedure Code(Act XIV of 1882), s. 589—C ivil 
Procedure Code (Act V of 1908), s. 92—Defendant 
denying Public Trust and claiming property as his 
own—Suit, whether maintainable—Sanction addressed 
to one applicant by name and others, validity of- 

A. case is not taken ont of the scope of section 539 
of the Code of XIV of 1882 or section 92 ofthe Code 
of 1908, because the defendant does not admit the 
trust and claims to be the owner of the property in 
suit. 

Collector's sanction given to one applicant by name 
and “other applicants” is good under section 539, 
Civil Procedure Code. 

First appeal from the decision of the 
Joint Judge of Abmedabad, in Suit No. 82 of 
1903. 

Mr. Jinnah, (with Mr. 
chhoddas), for the Appellants. 

Mr. G. K. Parekh, for the Respondents Nos. 
1 and 3. 

Judgment.—tThis was a suit filed 
under’ section 539 of the Civil Procedure 
Code of 1882, corresponding to section 92 
of the present Code. The plaintiffs sued 


Ratanlal Ran- 


as persons interested in the alleged 
public religious trust known as Pir 
Khatib Sayad’s Dargah in the town of 


Nadiad. They alleged that that Dargah 
was wakf property over which the first three 
defendants had no right of ownership: that 
the first defendant had mismanaged the 
trust property and had alienated part of it 
to one Chaturbhai who in turn had sold it 
to the fourth defendant. The plaintiffs 
prayed, therefore, that the first three defend- 
ants should be removed from manage- 
ment of the property; that new trustees 
should be appointed; that accounts should 
be taken and ascheme should be framed. 

The principal defence offered was made 
by the first defendant who claimed that the 
property was not trust property at all but 
was private property belonging to himself. 
The learned Joint Judge by whom the 
suit was decided held that the suit was un- 
maintainable in its present form, and also 
that the property in question was not proved 
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to be public religious property. Upon both 
these grounds, therefore, he dismissed the 
claim. These are the grounds upon which 
his judgment has been attacked in this appeal 
and upon both points we are unable to take 
the view which commended itself to the 
learned Judge below. f 

As tothe point of the form of the suit, 
the learned Judge re ying upon Jamaluddin ve 
Mujtaba Husain (1), thought that this 
suit could not be referred to section 92 of 
the Civil Procedure Code, because the trust 
alleged by the plaintiffs was not admitted 
by the defendants. In our opinion, how- 
ever, thatis no reason for taking the suit 
outside the scope of section 92. ‘Jammal. 
uddin’s case (1), as we understand it, is not 
an authority for more than it decides, and all 
that it decidés is that a suit asking for a 
mere declaration that certain property is 
trust property does not lie under the old 
section 539. It will be seen that that pro- 
position is incontestible if reference be made’ 
to the sub-clauses of section 539 which pres- 
cribe the particular purposes for which such 
a suit may be brought under that section, 
which purposes do not include the purpose 
of obtaining a mere declaration; but in this 
present suit there are prayers which ‘bring 
the case within the ambit of section 539. 
We think that no difficulty is caused by the 
use of the words “any alleged breach of any 
trust” occuring in section 539, for we do not 
read those words as ‘equivalent to any alleged 
breach of any admitted trust. The con- 
struction which we put upon the section ‘in 
this respect has, so far as we are aware, 
been consistently followed in these Courts, 
and the case of Chinchwad Savasthan, 
Chintaman Bajaji Dev v. Dhondo Ganesh Dev 
(2), is an illustration of that. Reference 
being made to page 616 of the report, it will 
be seen that the defendants there pleaded that 
the Savasthan was not a publie religious or 
charitable institution and that they were not 
the trustees but owners of the property in 
that sait. The same defence was also set up 
in the Dakore case: Manohar Ganesh Tambokar 
govindram v. Lakhmiram (8): but it was. not 
suggested in either of these cases. that the 
existence of that particular plea in de- 
fence took the case out of the scope of section 
539. 

(1) 25 A. 681; A. W. N. (1903) 120, í 

o 15 B. 612. ar 

(3) 12 B. 247. : 
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Another ground upon which. the Joint 
Judge was of opinion that the suit was un- 
maintainable : was because the Collector's 
sanction was given only to one named man. 
Now the permission or sanction in qiestion 
is Exhibit 6 which is entitled, and affects 
to be, a certificate under section 539 of the 
Civil Procedure Code. It is addressed to 
Jafferkhan, the prasent first plaintiff, and the 
other Mahomedans, residents of Nadiad, who 
had applied on the 25th May 1902 for the 
Collector's permission. Ib seems tous that 
this document should be read as a permission 
to those named individuals who made the 
application, to which Exhibit 6 is the 
Collector’s reply, and we have satisfied 
ourselves by reference to that application 
that all the plaintiffs fall within this 
category. It seems to us that these plain- 
tiffs, who are seeking to obtain the Court’s 
assistance to enforce the management of the 
trust property, are not to be defeated because 
the Collector or his clerk elected to 
name only one of the petitioners and to 
refer to the others merely as the other ap- 
plicants. 

As to the presence of the fourth defendant 
on this record it is now admitted by Mr. 
Jinnah that upon the evidence now avail- 
able the plaintiffs cannot contest his title 
to the property alienated to him by the first 
defendant. 

There remain, therefore, for discussion 
only the Dargah and the cash allowances, 
and the substantial question is whether this 
property is or is not shown by the evidence to 
be public religious property. That question 
ought, we think, to be answered in the 
affirmative. The earliest documents bearing 
upon this question are Exhibits 56 and 70 
of A.D. 1842. They are records of grants 
made by the State to the Manager for 
lighting this Dargah and to the Mali as 
responsible for laying flowers uponit. Then 
we have Exhibit 61, the Sanad of 1866 
A. D., which is a grant of Rs. 3 yearly, in 
perpetuity, to the Pir Khatib Sayad as long 
us the Managers remained loyal subjects of 
the British Government. It is noticeable 
that the grant is to the Pir Khatib Sayad, 
for itis certain that Khatib Sayad himself 
had. died many years before this grant. We 
think upon reading these three Sanads that 
they make it clear that these grants which 
were made by the State to an institution 
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establish that that institution was not 
a private but a public endowment. This 
inference is further supported by the 
actual use to which. tho Dargah has ever 
since been put. The evidenze shows that 
it has been kept open frea of access to all 
Sunni Muhammadans for purposes of worship 
or devotion, and thereis no suggestion that 
any one, on any oceasion, for any reason, 
was ever excluded by the first defendant. 
His only ground for his claim of private 
ownership is based upon the allegation that 
the original Khatib Sayad was his ancestor, 
but that allegation he has entirely failed to 
substantiate. On this ground we are satis- 
fied that this property is, as the plaintiffs 
claim, public religious trust. Tf that is so, 
then the only question remaining is as to 
the order which ought now to be passed. The 
first defendant has repudiated his trust and 
there is evidence to show that in the past 
he has been guilty of distinct mismanage- 
ment, though, having regard to the customs 
of the people in these matters, the mis- 
management was not ofany specially culp- 
able kind. Upon a consideration of all the 
circumstances as they are disclosed by the 
evidence we will not remove the first de- 
fendant wholly from his office, but we think 
it necessary to associate with him in manage- 
ment some Mahomedan gentlemen of respect- 
able character. We leave it to the District 


-Jadge to appoint that associate after hearing 


both parties and considering whatever argu- 
ments they may adduce. We do not think 
it necessary in the present monetary condi- 
tion of this property to direct the prepara- 
tion of a scheme, but we must order that 
accounts of the incomings and outgoings of 
the Dargah be properly and regularly kept 
and bé submitted once a year to the District 
Judge for audit. There will be a decree ac- 
cordingly. 

We allow the plaintiffs half their costs 
throughout from the first defendant, As 
regards the fourth defendant the appeal will 
be dismissed and the fourth defendant 
will have from the plaintiffs any separate 
costs which he may have incurred in this 
appeal. . 

As to the costs in the lower Court between 
the fourth defendant and the plaintiffs, we 
make no order. 


Decree accordingly. 
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RAMA NATH . EMPEROR, 


CALCUTTA HIGH COURT. 
CrimmnaL Reyiston No. 1610 cr 1910. 
January 20, 1911. 

Present:—Mr. Justice Holmwood and 
Mr. Justice Sharf-ud-Din. 

RAMA NATH PANDIT— PETITIONER 

i VETSUS , 

EMPEROR— Orresitr Party. 

Bengal Embankment Act (IT B. C. of 1882), s. 76 cls. 
(a) and (b)—Making addition to existing enbankment— 
Sanction of Collector--Proviso. 

There is no such proviso attached to clause (b) of 
section 76 of the Bengal Embdnkment Act as. is at- 
tached to clause (a). 

The only offence constituted by clause (b) is‘ that 
of omitting to obtain sanction of the Collector to 
making any addition to an existing embankment with- 
in the prohibitory area. 

The ruling in Goverdhan Sinha v. Queen-Empress, 11 
C. 570 has been distinctly and clearly overruled as far 
as tho interpretations of the words “existing embank- 

: ments” in both the clause (b) and (a) are concerned, 
by the Full Bench case in Ajodhya Nath Koila v. Raj 
Kristo Bhar, 30 C. 481. l 

Rule against the order ofthe Deputy Magis- 
trate of Contai, dated November 18, 1910, 
convicting the petitioner under section 76 (b) 

‘of Act IL (B.O) of 1882 and sentencing him 
to pay a fine of Rs. 15. 

Babu Kherode Narain Bhuniz, for the Peti- 
tioner. 

` Mr Orr, fur the Crown. 

Judgment.—From the wording of the 
Rule it appears that it was issued under a 
misapprehension that section 76 (a) applies. 
We find from the explanation of the District 
Magistrate that the case is under section 76 
(b) and the’ embankment is within the 
limits of the tract included ix 
under section 6, which is Bengal Govern- 
ment Notification No. 77 dated 11th March 
1910. It is, therefore, clear that no ad- 
dition can be made to the existing em- 
bankment without the permission of the 
Collector. 

It is sought tobe argued that the ruling 
in Gorerdhan Sinha v. Queen-Hmpress (1) 
has not been overruled by the Full Bench 
case in Ajodhya Nath Koila v. Roj Kristo 
Bhar (2). But it is clear from the terms 
of the reference that that ruling has been 
distinctly and clearly overruled as far as 
the interpretations of the words “existing 
embankments” in both the clauses (b) and 
-(o.) are concerned. If, as the Full Bench held, 
the words “existing embankments” in clause 

(1) 110.570. 

(2) 80 G, 481. 


the notice’ 
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(a) mean embankments existing at the time 
thatthe addition is made, then a fortiori the 
words “existing. embankments” in. clause (b) 
must. have the same interpretation, .. inas- 
much'as there is no such proviso: attached 
to clause (b) as is attached to clause (a). The 
only offence constituted by clause (b) is. that 
of omitting to obtain sanction of | the - Col- 
lector to making any addition to an “ exist- 
ing embankment within the prohibitory aren. 

We must,therefore, hold that the conviction 
and sentence in this case are correct. and the 
Rule. must be discharged. ae 
t Rule discharged. 


CALCUTTA HIGH COURT. 
Seconp Civit APPEAL No. 2478 of 1908. 
February 1, 1911. 
Present:—Mr., Justice Chitty and © 

Mr. Justice N. R. Chatterjee. 


GIRISH CHANDRA BISWAS—PLARTIFF 


—ÅPPELLANT 
versus 


INDRA KUMAR KAIBARTA—DerenpDant 


— RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), ss. 101 (2) (a), 
104; swb-s. (2), 107—Record-of-rights—Fiuing fair rent 
— Contract before record-of-rights—Record-of-rights to 
prevail, 

Ina Government khas mahal, the defendant was 
an under-tenant of the plaintif. By a éontract 
mado previously to the record-of-rights, the defend? 
ant had agreed to pay to the ‘plaintiff rent at 
Rs. 10-2-0. The Revenue Officer fixed thefair rent 
payable by the defcndant at Rs. 12, in preparing the 
record-of-rights: 

Held, that under section 104 of the Bengal Ten- 
ancy Act, the -Revenue Officer had jurisdiction to 
settle a ‘fair and equitable rent, that his decision 
had the force of a decreeand was res judicata between ` 
the parties and that the plaintiff was entitled to a 
decree at the’ rate of Rs.`12. 

Brahmanunda. Mahapatra v. Arjun Raut, 1 O. L. J. 
310, referred to. 


Appeal from, the decrèe of the Sub-J fadge 
of Chittagong, dated July 10, 1908, confirm- 
ing that of the Munsif of Patiya, dated March 
14, 1903. 

Moulvi Ser “ajul, Islam ‘and Babu * Jyotish 
Ohandr a Sarkar, forthe Appellant., . 

Babu Shiba Prosonna, Bhattachar yya, for the 


| Respondent. 


Judgment.—this appeal. arises ‘oub 
of a suit brought, by the.. plaintiff. ‘for, Tent 
of a certain holding. It appears that .the 
land formed part. of a Government. khas. 
mahal and the defendant was an under. tenant 
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“of the plaintiff. By. contact made pre- 
viously to the record-of-rights, the defend- 
ant had agreed to pay to the plaintiff rent 
af the rate of Rs. 102. In preparing 
the record-of-rights, the Revenue Officer, act- 
‘ing in accordance with the provisions of the 
Bengal Tenancy Act as it stoodin March 
1898, fixed thefairrent payable by the defend- 
ant in respect of his holding at Rs. 12. The Re- 
venue Officer appears ‘to have been acting 
under the provisions of section 104 sub-sec- 
tion (2) and section 101° (2) (d). The lower 
Courts have allowed the plaintiff rentat the 
contract rate of Rs. 10-2, and, the lower 
appellate Court states that the Government 
had no rightto enhance the rent ofits ten- 
ants’ under-tenant, that the origiual agree- 
ment of tenancy executed between the pre- 
decessors of the present parties was still bind- 
ing upon them, and, therefore, the khatiun 
must be held to be incorrect. We think that 
this decision is clearly erroneous. Under 
section 104s it then stood, the Revenue Officer 
had clearly jurisdiction to settle a fair and 
equitable rent in respect of the land held by 
the ander-tenant. 
cision on that point would have the force of a 
-decreé and would be res judicata between the 
parties, see Brahmanunda Mahapatra v. Arjun 
Raut (1). That being so, it follows that 
this appeal must be allowed, and the decree 
of the lower appellate Court varied by giv- 
ing the plaintiff a decree for rent at the rate 
of Rs. 12. i 

_ The plaintiff-appellant must have his costs 
of this appeal. 


Appeal allowed. 
(1) 1C. L. J. 310. 


CALCUTTA HIGH COURT. 
Criminat Revision No. 1605 or 1910. 
January 20, 1911. 

Present: —Mr. Justice Holmwood and 
Mr. Justice Sharf-ud- Din. 

LAL BEHARY SINGH—Accosep— 
PETITIONER 
VOrsus 


EMPEROR—Opposite Party. 

Penal Code (Act XLV of 1860), ss. 409, 420—Crimi- 
nal Procedure Code (Act F of 1898), s. 215— Commit- 
: ment, quashing of. 

An accused was committed to the Sessions Court 
on a charge under section 409, Indian Penal 


+ 
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Code. The Court’ threw out the charge under that 
section on the ground that it should have been 
brought under section 420 and directed that separate 
trial should take place: 

Held, that the Court ousted its jurisdiction, The 
Sessions Jadge could have amended the charge to 
one under section. 420 and he might then well have 


„directed that that charge should bo put before the 


jury at a separate trial. Bat having taken the 


‘charge as if was committed to him and’ not 
amended it and having left it to some‘ subse- 
quent proceeding, he would now have no jarisdic- 
tion to try the accused on any: other charge ex- 
cept 403. 


Rule granted against the proceedings said 
to be pending against the petitioner under 
section 420, Indian Penal Code. 

Mr. Baxter, Counsel, and Babu Abani Bhu- 
shan Mukherjee, for the Patitioner. 

Mr. Orr, Deputy Legal Remembrancer, 
the Crown. | h 

Judgment.—This was a Rule calling 
upon the District Magistrateof Paina to show 
cause why the further trial of the petitioner 
in the Court of Session on charges of cheat- 
ing should not be quashed on, the ground that 
there has been no commitment tothe Court 
of Session on these charges; secondly, why 
the aceused should not be acquitted of the 
third charge framed against him before the 
Sessions at the last trial on the ground that 
the Public Prosecutor withdrew from a part 
of the charge; and, thirdly, why the. pro- 
ceedings should not be quashed on the 
ground that they were instituted in an 
illegal and improper manner by the Jail 
authorities. | 

We think ihab the Rule must succeed 
on the first ground. But before passing 
orders upon that, we will briefly deal with 
the other two grounds. It appears as re- 
gards the second ground that the learned 
Judge did not allow the Public Prosecutor 
to withdraw, andthe rather knotty quaes- 
tion which arises upon this part of the Rule 
need not, therefore, be considered; and ag 
regards the third point, we find on reference 
to the Jail Code that section 61 refers exclu- 
sively to departmental enquiries with a view 
to dismissal, and proceedings here were pro- 
perly instituted before the Police and that 
there was no want of jurisdiction. 

Coming now to the first point, we think 
that the learned Judge having thrown out 
the charge under section 409 on the ground 
that it should have been brought under section 
420 and directed that separate trial should 


for 
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take-place has ousted his jurisdiction. Fe, no 
doubt, could have amended the charge to 
one under section 420 and he might then 
well have direéted that that charge should 
be -put before the Jury at a separate trial. 
But having taken the charge as it was com- 
mitted to him and not amended it and hav- 
ing left it to ‘some subsequent proceeding, 
he will now-have no jurisdiction to try the 
accused on any other charge except 409. 
We donot thinkthat it would be fair to 
the accused to be arraigned on a charge 
which the Judge has already held to be un- 
tenable with a View to amendment being made 
in that charge subsequently. 

The only way out of the difficulty, if the 
District authorities of Chapra should consider 
it necessary, is to have fresh enquiry and 
fresh commitment under section 420. But 
having regardito the remarks of the Jury 
in delivering their verdict andthe remarks 
of the learned Judge upon the merits of 
this trial, we think that the District Magis - 
trate will be well-advised to stay his hand in 
this matter unless he has much stronger 
ground to go upon than anything which is 
at present put forward. 

With these remarks, the Rule is made ab- 
solute on the first ground and further pro- 
ceedings before the Sessions Judge of Patna 
will be stayed. 





CALCUTTA HIGH COURT. 

CivIL Reverence No. 5 or 1910, 
January 27,1911. 
Present:—-Mr. Justice Woodroffe and 
Mr. Justice Carnduff. 

In re AKHOY NARAIN MAITI, 

A MOKTIAR. 

Legal Practitioners Act (XVIII of 1879), ss. 18, 14— 
Unprofessional conduct—Entering deliberately into false 
defences in suits with intention to defraud. 

Entering deliberately into false defences with the 
intention to defraud others of their just claims, is a 
ground for action under sections 13 and 14 of the 
Legal Practitioners Act. 

Therefore, where a Afuktiar made defences which 
were deliberately false, and colluded with third 
parties -with a view to injure and defraud-his oppo- 
nents who were other members of the same family: 
Held, that this was a reasonable cause for taking 
action against the Muktiar. 


This is a reference under section 14 of the 
Legal Practitioners Act (XVIII of 1879) 
made by the District Judge of Midnapur in 
the matter of the petitioner who is a Muktiur 
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practising at the Courts of the Mansif of 
Contai, for action against him by the High 
Court. 

Babus Dwarka Nath Ohakravarti, Hari 
Bhushan Mukherjee, Harendra Kishna Mukher- 
jee and Jyotish Chandra Hazra, for the 
Muktiar. 

Judgment. 

Woodroffe, J—This is a reference under 
section 14 of the Legal Practitioners Act, in 
the matter of Akhoy Narain Maiti, a muktiar 
of the Court of the District Judge of Midna- 
pur, ordinarily practising in the Court of the 
Munsif of Contai, who was called upon by the 
District Judge to show cause why he should 
not be reported to this Court for having been 
guilty of conduct unbecoming a legal practi- 
tioner, in that (to use the language of the 
report) ‘being karta of a joint family and a 
Muktiar of the Court, he has misused his 
position by repeatedly and flagrantly 
harassing the members of the family, setting 
up false claims and entering upon false 
defences,” as found in certain judicial records 
which were referred to in the report of the 
learned District Judge and which have been 
mentioned to us here. 

Three litigations have been specifically. 
referred to, namely, Suit No. 955 of 1907, 
the decision in which was affirmed:on appeal 
on the 20th February 1908; Suit*No. 16 of 
1908, the decision in which was affirmed in 
Appeal No. 456 of 1908, on the 27th March 
1908, and Sait No. 886 of 1909 (instituted 
onthe 4th February 1910), the judgment 
in which was affirmed in Appeal No, 123 of 
1910, on the 13th July 1910. 

It has been found in these litigations that 
the Muktiar in question had made defences 
which were deliberately false, that is to say, 
that he had entered into defences which he 
knew were false. It was also found that 
there had been collusion between him and 
third parties with a view to injure his 
opponents in these litigations and that these 
acts had been done for the purpose of de- 
frauding his opponents, who are other 
members of the same family. 

We have read the judgment both of the 
Courts of first instance and of the appeal 
Courts and from them we find that these are 
the findings which the lower Court arrived 
at with regard to the Muktiar in question. 
The learned Pleader who has appeared on his 
behalf in this Court has not sought to justify 
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the conduct of his client. But he has sub- 
mitted that itis not such as calls for the 
action of the Court under sections 13 and 14 
of the Legal Practitioners Act. The short 
question before us is, whether entering into 
déliberately false defences with, as it is found, 
the intention to defraud others of their just 
claims, is or is nob a ground for action under 
these sections. I think that it is, and ib 
would be impossible to pass over a matter of 
this kind with a mere censure (as, it has 
been suggested, would meet the necessities of 
this case) without encouraging further con- 
duct of the kind and lowering the standard 
of good character of Legal Practitioners, 
which it is the object of the Legal Practition- 
ers Act to secure. I would, therefore, suspend 
the Mukiiar Akhoy Narain Maiti for a period 
of three months. 


Carnduff, J.—I agree. I desire to add that 
the comparative mildness of the punishment, 
which we are now inflicting, seems to me to 
be justified only because the standard of 
conduct to be expected of Legal Practitioners 
in this country ought not, perhaps, to be 
raised too suddenly or too violently. Un- 
doubtedly, before the decision of the Fall 
Bench in Le Mesurier v. Wajid Hossain (1), 
the view which had prevailed, was that a 
Legal Practitioner could be proceeded against 
under the Act of 1879 for nothing but miscon- 
dact in his professional capacity. We are now, 
and I think very rightly, going beyond that 
and, as I have said, we ought not, perhaps, 
to press on too hurriedly. 

(1) 29 O. 690; 6 O. W. N. 556. 


OALCUTTA HIGH COURT. 
Srconp Civit Appear No. 96 or 1608. 
February 1, 1911. 
Present:—Mr. Justice Chitty and 
Mr. Justice N. R. Chatterjee. 
GOLOKE CHANDRA ROY-—P.arnrirr-— 
APPELLANT 

Versus $ 
SHAFAR ALI AND OTHERS— DEFENDANTS — 
RESPONDENTS. 


Res judicata—Ex parte decree—Defence which could 


have been raised in previous suit—Estoppel by judg- 
ment, 

A suit was previously brought, in respect of the 
property in the present suit, “against the defendant 
and his father. The question of non- -transferability, 
which could have been raised, was not raised in that 
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suit. The defendant's father did not contest that 
suit and allowed a decree to go against him by de- 
fault: 


Held, that the fact that the defendant’s father 
allowed the judgment to go by default would not 
prevent the matter from being res judicata against 
him, and his son, having inherited the property, is 
bound by the judgment though ew parte. 

Appeal from the decree of the Second Sub- 
Judge of Tipperah, dated October 4, 1907, 
reversing that of the first Munsif of Nabi- 
nagore, dated February 19, 1907. 

Babu Harenira Narain Mitre, for the 
Appellant. 

Babu Gobind Chandra Dey Roy, for tho 
Respondents. 

Judgment.—The only question in 
this appeal is whether the first defendant 
could in this suit raise the question of non- 
transferability of the property in question. 
It appears that the plaintiff purchased: these 
lands among others at an auction sale in exé- 
caution of a decree which he had obtained 
agains; Panaullah, the father of’ the present 
defendant No. 1. The plaintiff then brought 
a second suit against the said Panaullah and 
others who are said to have colluded and kept 
him ont of possession of the property. The 
plaintiff obtained a decree in that suit, and in 
execution of that, decree was given formal 
possession of the lands and houses by the 
Court, but the defendants, as a matter of fact, 
still kept the plaintiff out of possession, and 
the plaintiff was, therefore, compelled to file 
this third suit. 

It appears that the second suit was in 
respect of property described in three 
schedules. The -present defendant No. 1 
claimed an interest only in the property 
comprised in Schedule No. 2, while his father 
Panaullah was said to have been alone in- 
terested in the property in Schedules Nos. 1 
and 8. The presert defendant No.1 alone 
coniested that suit. The question of non- 
transferability, which could have been raised, 
was not raised in that suit. Panaullah did 
not contest that suit and allowed a decree to 
go against him by default. The present 
suit is in respect of the lands and houses in 
Schedules Nos. 1 and 3. 

The Court of first instance gave the plain- 
tiff a decree in respect of a portion of the 
property claimed excluding certain huts. 
The learned Subordinate Judge has reversed 
that decree and dismissed the plaintiff's suit 
on the ground that the defendant No. 1 was 
not estopped in this case from raising the 
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‘question of non-transferability. We think that 
in his statement of the law on this point, the 


“learned Subordinate Judge was clearly in 


error. .This question might and ought to 


. have been raised before the Court in the last 


suit, The factthat Panaullah allowed the 


- judgment to go by default would not prevent 


- passed against his father. 


the matter from being res judicata against 


- him; and, Panaullah having died, and his son, 


defendant No. 1, having inherited his pro- 
perty and rights, if any, is bound by the 
judgment though an ex parte one which was 
That concludes 
the matter. 

This appeal must, therefore, be allowed, the 
decree of the lower appellate Court set aside, 
and that of thé Court of first instance re- 
stored with costs both here and in the lower 
appellate Court. : 
. gi Appeal allowed. 





(s. c. 15 ©. W. N. 226.) 
; CALCUTTA HIGH COURT. 
ORIGINAL Sipe Civis Appear No. 48 or 1905, 
July 12, 1910. 


. Present:—Sir Lawience Jenkins, Kr., Chief 


Justice, and Mr. Justice Woodroffe. 
Tue BRITISH asp FOREIGN MARINE 
INSURANCE Co.—Ptatntirrs—APPELLANTS 
versus as 
Tue INDIA GENERAL NAVIGATION 
AND RAILWAY Co, Lp.—Derenpanrs— 


RESPONDENTS. 
Carriers Act (IIL of 1865), ss. 6, 8, 9—Common 
Carriers—Liability—-Loss of goods due to carriers 
negligence or crime—Exemption clause, construction of 


- —Insurance of goods shipped—Claim by Insurance Co. 


—Subrogation —Assignment—Suil, in whose name to be 
brought—Kquity against shipper, if can be pleaded 
against insurer-—Damages to be proved at hearing —Suit 
not to be dismissed for default. 

The rights and liabilities of common carriers and 
those for whom they carry, apart from special contract, 
are outside the Indian Contract Act, and are governed 
by the principles of the English, Common Law as 
modified by the Carriers Aot of 1865. A common 
carrier, therefore, in India is subject to two distinct 
classes of liability, the one for losses for which he is 
liable as an insurer, the other for losses for which he 
is liable under his obligation to carry safely. Speak- 
ing generally the first of these are insurable risks 


| from which the element of default is absent, the 
.gecond are risks of conveyance in which that element 
. is present. The Carriers Act of 1865 hasin some 


degree modified this position. f 
The liability of a common carrier for the loss of 


<. ‘goods not being of the desoription contaiued in the 


schedule to the Carriers Act, may be limited by 


special contract signed by the owner save, where such 
loss shall have arisen from the negligence or a 
criminal act of the carrier or any of his agents or 
servants. 

It has been the policy of the English Courts in 
dealing with exemption clauses to recognise the dis- 
tinction between the insurance and the carrying risks 
of a common carrier, and to construe them as not ex- 
tending to carrying risks in the absence of clear 
words to that effect. In India, where there is a 
statutory prohibition against exempting a carrier 
from loss arising from negligence or criminal acts, 
there is perhaps an even strongor reason for adopting ` 
this canon of construction, at any rate, within the 
limits implied by this prohibition. i 

Price v. Union Lighterage Co., (1903) 1 K. B. 750; 
and on appeal (1904) 1 K. B. 412; 3 S. E. ©. (N. s.) 1; 
73 L. J. K. B. 222; 89 L. T. 731; 52 W. R. 325; 9 0. C. 
120; 20 T. L. R. 177 and James, Nelson and Sons, Ld. v. 
Nelson Line Liverpool La., (1907) 1 K. B. 769; 96 L. 
T. 402; 13 Asp. M.C. 330; 12 C.C. 210; 23 T. L. R. 302, 
relied upon. 

The above doctrine is not limited to bills of lading. 

Wyld v. Pickford,8 M.and W., 443; D'Arc v. L. and 
W. Ry. Co., L. R. 9 C. P. 825; 80 L. T. 763; 22 W. R. 
919 and Martin v. G.I. P. Ry. Co., L. R. 8 Ex. 9; 
37 L. J. Ex. 27; 17 L. T. 349, relied upon. 

Czech v. G. S. N. Co., L. R. 3 C. P. 145 37 L.J. C. P. 
3; 17 L. T. 246; 16 W. R. 130, referred to. 

Baxters Leather Co. v. Royal Mail Steam, Packet Co., 
(1908) 2 K. B. 626; 99 L. T. 286; 24 T. L. R. 687; 77 L. 
J. K. B. 988, explained. , 

Crouch v, L. and N.W. Ry. Co., 23 L. J. C. P. 75 at p. 
82; 14 C. P. 255; 7 R. C. 717; 2 0. L. R. 188; 18 Jur. 
148; 2 W. R. 166, relied upon. 

A Jute Company shipped some jute by a Steamer 
Company, and agreed “to hold the Steamer Company 
Tarmless and indemnified from and against all claims 
which can be insured against”: 

Held, that the agreement did not exterid to loss 
arising from negligence or criminal acts of the steamer 
company’s servants. 

A policy of insurance was issued by the plaintiff 
company in respect of the jute lost in favour of the 
shippers, which contained a stipulation to this effect; 
“warranted no recourse against carriers”; 

Held, that the stipulation was not equivalent to a 
relinquishment in favour of the Carrying Co. by the 
Insurance Co. in respect of risks not exempted. 

The plaintiff Insurance Co. claimed by way of 
subrogation and not of assignment: 

Held, that they had no right to sue in their own 
name, and the suit could only be brought in the name 
of the Jute Co. the shippers. 


Burnand v. Rodocanachi, L. R. 7 A.C. 333 at p. 339; 
51 L. J. Q. B. 548; 47 L. T. 277; 3L W. R. 65; 4 Asp. 
M. 0.576, followed. ` 

This suit being substantially one by the shippers, 
the Jute Co., to recover damages from the carrying 
Co. any matter that could be pleaded against the Jute 
Co. would be an effective answer though in truth the 
‘purpose of the suit was to benefit the Insurance Co. 
. Simson v..Thomson, 3 A. O. 279; 38 L. T. 1; 3 Asp. 
M. C. 567, referred to. 

The plaintiffs ought to have proved the amount of 
damages at the hearing; but it would not be right to 
visit their default in this regard with the uenalty of 
a dismissal of the suit. j 
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Appeal from the decree of Mr. Justice 
Harington, dated August 25, 1909, in Original 
Side Suit No. 196 of 1908. 

Facts.—The facts are sufficiently stated 
in the judgment of the first Court which runs 
as follows:— 

“The plaintiff Insurance Company paid the 
Ganges Manufacturing Company Rs. 27,915 
on a policy covering 1,000 bales of jute which 
was lost in a flat belonging to the defendant 
Company. They claim in the name of the 
Ganges Manufacturing Company to recover 
that sum from the defendants. The defendants 
say that the Ganges Manufacturing Company 
agreed to indemnify them against all claims 
which could be insured against-under an 
ordinary F. P. A. policy, inter alkia the present 
claim—and so cannot recover, and that the 
Insurance Company stand in no better posi- 
tion. Further they say that the latter com- 
pany expressly relinquished any rights they 
might have against the defendants. 

The question in the action is, can the In- 
surance Company having paid the cargo 
owner, on a policy warranted without re- 
course against carrier aclaim for which the 

‘garrier is liable to the cargo owner, recover 
against the carrier whom the cargo owner has 
undertaken to indemnify. 

Under an agreement, dated 23rd May 1936, 
the Ganges Manufacturing Company under- 
took to contract with the River Steam Navi- 
gation Company Limited, the India General 
Navigation and Railway Company -Limited 
and the Bengal Assam Steamship Company 
Limited for the conveyance of jute from cer- 
tain places therein named. The agreement 
which was subsequently extended to jute 
shipped from Madaripur contains various 
stipulations, one of which runs as follows :— 
“10.—The Jute Company undertakes and 
agrees to hold the Steamer Companies harm- 
less and indemnified from and against all 
claims which can be insured against or 
covered by an ordinary F. P. A. policy, 
that is to say, against claims for actual 
or constructive total loss only of the goods 
insured and not against claims for partial loss 
or damage unless the vessel be stranded, sunk 
or burnt, and the Steamer Companies agree 
that they shall have no right to claim on the 
cafgo for general average.” 

Daring the subsistence of this agreement, 
vz, on February 25th 1908, one G. R. 
Chuckerbutty shipped 1,000 bales of jute 


weighing 3,500 maunds by the defendants’ 
fiat ‘‘Gemro” from Midaripur to Tandale 
and Morgan, Calcutta, on account of ‘the 
shipper. The bill of lading is endorsed to 
the Ganges Mills. 

Amongst the conditions appearing on the 
back of the bill of lading is one which 
runs thus:—‘‘ The Company will not be liable 
for the loss or damage to any property de- 
livered to them to be carried unless such loss 
or damage shall have arisen from the 
negligence or criminal act of their servants 
or agents.” g 

Oa February 25th 1908, Landale and 
Morgan sent to Gillenders,. Arbuthnot and 
Company as agents of the plaintiff Insurance 
Company a letter advising them of the ship- 
ment of the cargo in question and asking 
that a policy might be issued in the name of 
the Mills agents. On receipt of this letter 
a covering slip was issued by the plaintiff 
Company. 

By a letter, dated February 27th, notice 
was given to the plaintiffs that the shipment 
was per flat “Lemro” direct instead of per 
flat and rail as stated in the letter of the 
26th, and the letter of the 26th was there- 
upon corrected in red ink by some person in 
the plaintiff's employ. 

The covering slip which was issued on 
receipt of the letter has been lost. 

Oathe same day (February 27) a letter 
was written from Barisal by the agents of 
the River Steam Navigation Company, Messrs. 
Macneill and Company, to Messrs. Kilburn 
and Company, the managing agents of the 
defendant Company, confirming a telegram 
of that date reporting that the flit Lamro” 
was on fire and sinking. 


On February 28th, notice of this loss was 
given to the plaintiff Company. 


On March 3rd, Messrs. 
Company wrote to lLand:le and Morgan 
announcing the loss of the consignment 
of jute in question. They stated that it was 
expected that little would be salved as is had 
been found necessary to scuttle the vessel and 
that salvage operations had heen placed in 
the hands of Messrs. Landale and Clark. 


On March 5th, the British and Foreign 
Insurance Company issued a policy in their 
ordinary form (F. P. A.) on the 1,090 bales 
of jute covered by the slip of February 26th, 
shipped on the “Lemro,” lost or not lost, the 


Kilburn and 
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risk to commence from the time the goods 
should be loaded. 

There appears stamped on the face of the 
policy the words; “warranted no recourse 
against carriers.” 

On May 19th, Messrs. Macneill and 
Company as agents for the purchaser gave 
the defendant Company notice that they 
would hold them responsible for the loss of 
the jute in question. 

On May 23rd, the plaintiff Insurance 
Company paid the value of the jute lost, 
agreed under the policy at Rs. 27,915. 

- Correspondence followed to which it is 
unnecessary to refer. On February 17th, 
1909, the attorneys for the plaintiff Insu- 
rance Company wrote to the agents of the 
dgfendant Company demanding the money 
paid by the Insurance Company. The defend- 
ants replied through their managing agents 
refusing to entertain the claim on the ground 
that the goods had been received on the clear 
understanding that in the event of their loss 
from any cause the consignees would arrange 
that any Insurance Company with whom they 
insured would adopt no recourse against 
the Carrying Company. . 

Subsequently on February 20th, a cheque 
was tendered to the plaintiff -Insurance 
Company for: their share in the pro- 
ceeds of the salvage. This was refused and 
on February 26, the present action was 
brought. 


The -plaintiff's contention is that the 
Ganges Manufacturing Company on proving 
delivery to the defendants and loss became 
entitled to recover; that the indemnity given 
to the defendants under clause 10 of the agree- 
ment of May 23rd, 1906, does not affect that 
right; and that, therefore, by subrogation 
they are entitled to re-payment of the money 
paid under the policy. 


The defendants contend that clause 10 of the 
agreement would be a good defence to any 
action brought by the Ganges Mannfactur- 
ing Company in respect of any loss covered 
by aF, P. A. policy. This loss is covered 
by such a policy and the Ganges Manu- 
facturing Company have received payment 
on the footing that it is so covered. The 
Insurance Company can acquire no higher 
rights against the defendants than the Ganges 
Manufacturing Company had. Clause 10.there- 
fore, protects them against the present claim, 


They also say that no notice was given 
under section 10 of the Carriers Act 

As to the latter point section 10 provides 
that no suit shall be institnied against a 
common carrier for loss of or injury to goods 
entrusted to him for carriage “unless notice 
in writing of the loss or injury has been 
given to him before the institution of the 
suitand within six months of the time when 
the loss or injury first came to the knowledge 
of the plaintiff.” 

The plaintiffs rely on the letter of May 
19th, which was sent to, and received by, the 
managing agents of the defendant Company. 
The defendants cortend that the notice 
cannot be ‘served on the managing ‘agents aud 
rely on two cases, the F. I. R. v. Jethmull (1) 
and G.I. P. Ry. Co. v. Ohandra Das (2). 
These cases are distinguishable as they were 
decided under the Railways Act which lays 
down in section 140 how service onthe Rail- 
way Administration is to be effected. In 
each. case there had been a neglect to comply 
with the provisions of section 140, 

In the Carriers Act there is no direction 
analogous to that to be found in section 140 
of the Railways Act as to how the notice 
specified in section 10 is to be served. In 
the absence of any statutory provision 
regulating the service of notice under section 
10, I am of opinion that such service is 
properly made on the Company by a letter 
delivered to its managing agents addressed to 
them as such. 

It has been proved that the Steamer 
Company is accustomed to issne two different 
species of bills of lading—one known as the 
ordinary bill of lading which is the bill of 
lading under which the jute in question was 
carried. The other a “blue” or “red” bill. of 
lading under which the Company in con- 
sideration of receiving a higher freight under- 
take the liabilities of an Insurer under an 
F. P. A. policy in respect of the goods they 
carry. 

It has also been proved that it is the 
practice of the plaintiff Insurance Company 
to charge a higher premium on policies 
warranted withoutrecourse against carriers 
than on policies which do not purport to 
relinguish the right of recourse against 
carriers. 

(1) 26 B.669; 4 Bom. L. R. 495. 

@) 28 A. 552; A. W. N. (1906) 101; 3 A. L, J. 
32 
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Now apart from any special contracts the 
carrier would at Common Law be liable to 
the Ganges Manufacturing Company fur all 
losses other than those arising from the act 
of God or the King’s enemies. But the 
carriers are entitled under the law to limit in 
‘their contract of carriage the liabilities which 
the Common Law imposes on them and they 
have so limited them, with the result that it 
is agreed between the carriers and the 
owners of the jute that if the loss is due 
to causes out of which they cannot, or, do 
not purport to contract themselves then the 
loss falls on the carriers. If, om the other 
hand, the loss is one for which they are not 
liable at Common Law—or have contracted 
‘themselves out of them the loss falls on the 
owners of the goods. 

But Ihave no doubt that neither party 
supposed that the owners of the goods 
intended to take on their shoulders the risks 
for which, but for the terms of the contract 
of carriage, the carriers would have to bear. 
I have no doubt it waa contemplated that 
‘the owners would insure themselves against 
loss by- such risks, If the owners of the 
goods insured without informing the in- 
surers that they had by a special ar- 
rangement surrendered the rights which 
the Common Law. gave them against the 
carriers, they would run the risk that 
the insurers would refuse to pay on the 
policy on the ground that the assured had 
‘concealed from them a fact materially affect- 
ing the risk to be undertaken. The assured, 
therefore, obtain from the insurers a policy 
. “warranted without recourse against carriers” 
andthe insurers onreceiving a higher pre- 
mium in consideration of this agreement not 
to have recourse against the carriers issue 
such a policy. 

Now in this case the Ganges Manilasta 
ing Company and the carriers have entered 
into,two contracts, one the contract of carriage 
to be found in the bill of lading under which 
this particular lot of jute was carried. The 
other.is the agreement by which the Ganges 
Manufacturing Company agree that for a 
period of five years they will send all their 
jate by the vessels belonging to the Com- 
panies (amongst others. the defendants) 
which are parties to the agreement. And 
this agreement contains inter alia a term 
under which the Ganges Manufacturing 

, Company undertakes to indemnify the 


carriers against any claims which are 
covered by an ordinary F. P. A. policy. 

It is argued that this agreement is void 
as it purports to relieve thé carriers of a 
liability from which under the Carriers Act 
they cannot set themselves free. 

The carrier desires to limit his liability as 
far as he can; the owner of the goods is will- 
ing to look to an Insurance Company to pro- 
tect him against such losses as are covered 
by an ordinary F. P. A. policy instead of to 
the carriers and looks to the carrier to make 
good any losses which would under the law 
fall on the carrier if they are not covered by 
the policy. That there shoild be no dispute 
as to what the carrier will have to bear, the 
indemnity clause is introduced. It is in 
effect this—the owner of the goods says—‘ If 
I am paid my loss under az ordinary F. P. A. 
policy, I will indemnify you, the carriers, 
against claims by those who have paid me,” 
and in order to protect himself against being 
called on to pay under his agreement with 
the carriers he stipulates that those who 
issue the policy shall not make claims against 
the carriers for losses covered by that policy. 

Is there anything illegal in such a con- 
tract? 

I do not think so. No doubt, under sec- 
tion 8 of the Carriers Act n> contract under 
which the carrier purported to relieve him- 
self of liability for the negligence or fraud 
of his servants would operate to relieve 
him of that liability, but I see no reason why 
having that Hability he should not enter into 
a contract with some other person to in- 
demnify him against loss i in respect of that 
liability. 


Had the contract or indemnity been with 
an Insurance Company direet no sort of 
objection could have been raised. I do not 
see on what ground a contract lawful with an 
Insurance Company becomes unlawful when 
made with a Jute Company. 


Had the contract of ipdemnity been in. 
cluded in the clauses printed on the back of 
the bill of lading as one of the terms on 
which the Carrying Company did its business 
with the ordinary public, had it purported to 
bind any person who might be the holder of 
-the bill of lading then it might with some 
reason be contended that in so faras the 
indemnity clause made every holder of the 
bill of lading bound to indemnify the carrier 
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it could not be enforced as being in effect 
nullified by section 8 of the Carriers Act. 

-But clause 10 of the agreement of May 
23rd is not a contract by the owner of the 
goods as such to indemnify the carrier, it is 
a contract by-the Jute Company and there is 
nothing in it to limit their liability to in- 
detnnify the carrier against their own claims 
only. Suppose after shipping under the 
agreement they endorsed the pill of lading 
to a third party and the goods were subse- 

_ quently lost by a peril which could be covered 
by an ordinary F. P. A. policy they would 

Have no answer toa claim by the carrier to 
be-indemnified against claims made by that 
third: party. 

“The Jute Company agrees to look to the 
Insurance Company instead of to the carrier 
to indemnify it against such losses as the 
Insurance Company will cover by an ordinary 
F. P. A. policy—and it undertakes to in- 
demnify the carrier against any claim made 
im respect of such losses by the Insurance 
Company. . 

Tf it undertakes to- indemnify the carriers 
then it cannot recover against them in res- 
pect of aclaim against which it has under- 
éfiken to indemnify them, and the Insurance 
Company equally cannot recover on a claim 
‘on ‘which the assured cannot recover. 
Simpson v. Thomson. (8). 

. To protect itself from being called on to 
‘indemnify the carriers against such claims it 
pays a higher premiam to the Insurance 
‘Company in- consideration. of the Insurance 
Company: ‘surrendering the claims it may 
have against the carriers. But it is contend- 
ed on the authority of Tate v. Hyslop (4) that 
the Insurance Company do not by warrant- 
ing the policy without recourse against 
carriers guarantee that they would bring no 
action against the carriers, That the war- 
yanty only means that the Insurance 
Company will not sue the carriers in respect 
of any liability out of which the carriers are 
entitled to contract themselves under the 
-Carriers ‘Act—z.e., those liabilities from 
-which they contract themselves free under 
the form of their ordinary bill of lading. 
‘But if this were soa warranty without re- 
ecurse against carriers would be unnecessary 


as the Insurance Company having paid a loss 
NB) (1877) 3 A. C. 279; 38 D. T. l; 3 Asp. M. C. 


567. 
(4) (1835) 15 Q. B. D. 368 ; 54 L. J. Q. B. 592; 53 
YT:T. BBL; 5 Asp. M. O. 487. : 


on goods carried under a bill of lading could 
acquire as against the carrier no greater 
rights than the holder of the bill of lading 
had in respect of the carriage of his goods. 
One witness has, no doubt, stated that “with- 
out recourse against carrier” maas that the 
Company has notice that the Common Law 
liability of the carrier has been limited. 
This is giving the words a meaning different 
from their ordinary grammatical meaning, 
and I should not place that meaning upon 
them without strong evidence that that was 
the meaning invariably borne by these words 
in a policy of insurance. In Tate v. Hyslop 
(4), it was stafed that the’ words “no re- 
course to Lighterman ” meant no recourse ‘ex- 
cept for negligence, but no question arose 
on this point, and the decision did not turn 
onthe meaning to be’ attached to these 
words, 

It is to be observed that the Company have 
never raised the contention that the not- 
disclosere of the contract of indemnity in 
clause 10 of the agreement of 23rd May 1906 
was the concealment of a material fact which 
would absolve them from liability to pay the 
assured. On the contrary they paid; and 
must, therefore, be taken to have ‘admitted 
that they were under the policy liable to pay. 
The case of Price v. Union Lighterage Co., (5) 
is relied on by the plaintiffs as showing that 
where a carrier is exempt from loss or 
damage to goods which can be covered by 
insurance he nevertheless remains liable for 
negligence.” The question in that case was 
whether the particular loss, which was due to 
negligence, was coverel by the expression, 
“loss or damage which could be covered by 
insurance.” It was held that the loss by 
negligence was not so covered and that a 
stipulation in the contract of carriage that 
the carrier would not be liable for losses 
which could be covered by insurance did not 
relieve of liability fora loss due to negli- 
gence. But here the question whether the 
loss is one which can be insured against or 
covered by an ordinary F. P. A. policy can- 
not arise because the plaintiff: Insurance 
Company having paid and the Ganges Manu- 
facturing Company having aecepted payment 
on the footing that the loss is covered by the 
policy they issued. the plaintiffs cannot now be 


heard to say that. itis not. 

(5) (1903) 1 K. B. 750; and on appeal (1904) L. R. 
1K. B. 412; 73 L. J. K. B. 222; 89 L. T. 731; 62 W. 
Ri 325; 9 C. C. 120; 20 T, L. R. 177; 3S. E, © ts.) 1 
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The only other cas3 -which was cited to 
illustrate the meaning of the words “without 
recourse to carriers’ is the case of Thomas v. 
Brown (6). That case was in its facts very 

like the present but .for. the circumstances 
that the carrier made no written contract 
with the-owners of the vessel; and tlre is 
| an express finding that the loss was not due 
to the negligence of the lighterman. In 
that case in a considered judgment Mathew, 
J., beld that an Insurance Company who had 
covered goods “without recourse to lighter- 
man” 
ground, first, that the lighterman under the 
terms of the contract of carriage was not to 
be liable to pay any losses covered by insur- 
ance and, secondly, on the ground that the 


underwriters were not entitled to say that- 


. a right which they had relinquished was 
subrogated to them. The learned Judge 


while holding that there was no case of - 


` negligence against the lighterman expressly 
said that it was unnecessary to decide that 
point. « ; 

This case is an nathority for the pro- 
position that where the underwriters have 
in their policy expressly agreed with the 
assured that the assured’s rights against 
the carrier shall not be subrogated to 
them, they were not entitled to recover. 
I agree with Mr. Pugh that a plea by the 
carrier that the insurer had promised the 
assured not to sue .the carrier would be no 


defence in law to an action by the Insurance - 


Company against the carrier, but in this 
case the carrier is not compelled to plead 
or prove a contract made between other 
parties. 

He can call on the plaintiff to prove 
his case, the plaintiff has to prove the 
policy and payment ‘to show that he has 
acquired the rights of the cargo owners, 
When he produces his policy he proves that 
ib is expressly provided that he shall not ac- 
quire the rights of the cargo owners against 
the carriers. 

I think the defendant is entitled to rely on 
this and to say that on the plaintiff's own case 
it has been shown that he has relinquished 
the rights which the law would have ordi- 
narily given him. 


A question of jurisdiction was raised and 


overruled andit is unnecessary to say any- 
thing further about it. 


(8) 4 6.0, 183. 


were not entitled to recover on the ' 


The conclusion I have come to is that the 
(ranges Manufacturing Company, are not en- 
titled to recover against the defendants on 
the contract in the bill of lading becausa 
the claim having been paid under an ordi- 
narily F. P. A., policy is one against which 
they have undertaken to indemnify the de- 
fendants ; the Insurance Company stand in 
no better position than the Ganges Manu-- 
facturing Company, andfurtherthe Insurance. 
Company have shownon their own evidence 
that they relinquished their vights against the. 
defendants. - 

The result is that the action must be dis- 
missed with costs on scale No. 2. 
: Fhe plaintiff Company appealed. 

Messrs 9. R. Das and B. L., Mitter, 
Appellant.’ 

Messrs. Jackson, B. C. Matter aud N. Surkar 
for the Respondents. 

Judgment, 


Jenkins, C. J.—This appeal arises out of 


Tor the 


a sait brought against common curiers 
to recover Rs. 27,915 in respect of 1,990 
bales of jute lost on the carriers’ flit, on 


the allegation thatthe loss or damage to 
the goods was caused by, or arase from, the 
negligence or criminal acts of the carriers 
or their servants or agents, the plaintiffs be- 
ing the owners of the goods and an n- 
surance Company, whohave paid these owners 
under a policy on the goods the amount now 
claimed. 

The pointin contest is whether, as the car- | 
riers contend, they are exempt from liability 
by the terms of a contract between the owners 
and the carriers and of the policy under which . 
the goods were insured by the Insurance 
Company. 

On the 25th February 1908, the Indian 
General Navigation and Railway Company 


‘Limited, (to: whom I will hereafter refer as. 


the Carrying Company) issued a bill of lad- 
ing in respect of 1,000 bales of jute on their 
flat “Lemro” then at Madaripur. The jute 
was shipped by G. R. Chakraverty & Co., 
for delivery to Landale and Morgan or the 
carriers’ Calcutta agent ab the Mill of the 
Ganges Manufacturing Company Limited, to 
whom I will hereafter refer as the Manu- 
facturing Company. On tbe 5th of March 
1908, the British and Foreign Marine In- 
surance Company, to whom L will hereafter 
refer as the Insurance Company, in accord- 
auco with a previous lotter of cover issued 4 
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policy of insurance for Rs. 27,915, in respect 
of the jute in favour of the Manufacturing 
Company to whom the bill of lading had 
been endorsed. The flat “Lemro” with the 
jute on board caught fire and had to bescut- 
tled with the result that the jute was lost. 
On the 23rd of May 1908, the Insurance 
Company paid the Manufacturing Company 


Rs. 27,915 under the policy, and they claim , 


by right of subrogatton to recover this 
amount from the Carrying Company. It is 
to enforce their claim that this suit has heen 
brought by the Insurance Company, and the 
Manufacturing Company. Harington J., has 
held in favour of the Carrying Company 
and dismissed this suit. Hence this ap- 
peal. 

Before attempting to determine the rights 
of the parties as defined by the special con- 
tracts on which reliance is placed it will be 
well to see what are the relative rights and 
liabilities of common carriers and those for 
whom they carry apart from special con- 
tract. These rights and liabilities are outside 
the Indian Contract Act, and are governed 
by the principles of the English Common Law 
as modified by the Carriers Act of 1865. A 
common carrier, therefore; in India is subject 
to two distinct classes of liability; the one 
for losses for which he is liable as an insurer, 
the other for losses for which he is liable 
under his obligation to carry safely. Speak- 
ing generally the first of these are insurable 
risks from which the element of default is 
absent, the second are risks of con- 
veyance in which that element is pre- 
sent. The Carriers Act of 1865 has in 
some degree modified this position. This 
Act follows the scheme but not the details or 
the language of the English Carriers Act, If 
Geo. IV and I Will; 1V C. 68. 

Theearlier sectionslimit the lability of 
carriers in respect of the perishable or valu- 
able goods specified in the schedule to the 
Act. Section 6 which is applicable in the 
circumstances of this case provides that 
“the liability of any common carrier for the 
loss cf or damage to any property delivered 
to him to be carried, not being of the descrip- 
tion contained in the schedule to this Act, 
shall not be deemed to be limited or affected 
by any public notice.” While section 8, pro- 
vides that “notwithstanding anything herein- 
before contained, every common carrier shall 
be liable to the owner for loss of or damage 


to any property delivered to such carrier 
to be carried, where such loss or damage 
shall have arisen from the negligence or 
criminal‘act of the carrier or any of his 
agents or servants.” Section 9 is in these 
terms:— In any suit brought against a com- 
mon carrier for the loss, damage or non- 
delivery of goods entrusted to him for carri- 
age, it shall not be necessary for the plain- 
tiff to prove that such loss, damage or non- 
delivery was owing to, the negligence or 
criminal act of the carrier, his servants or 
agents.” 

The effect of these sections is that the 
liability ofa common carrier for the loss 
of goods not being of the description contain- 
ed in the schedule may be limited by special 
contract signed by the owner save where 
such loss shall have arisen from the negligence 
or a criminal act of the carrier of any of his 
agents or servants. 

This then being the nature of a common 
earrier’s liability ib now becomes necessary to 
see how far it has baen limited by special 
contract in this case. 

The jute, as I have already said, was 
shipped by G. R. Chakraverty & Co., and 
on the 25th of February 1908, a bill of 
lading was issued in which Œ. R. Chakra- 
verty & Co. were stated to have shipped 
the jute in the flat Lemro” then at Madari- 
pur, and’ it was further stated that the 
jute was received subject to the conditions 
endorsed thereon to be delivered for and on 
accountof and atthe risk of the shipper to 
luandale and Morgan or to the Carrying Co.’s 
agent at Calcutta Ganges Manufacturing Co.’s 
jate mill or as near thereto as the state of the 
river might permit. 

By the 5th condition it is provided that— 
“The Company will not be liable for the loss 
of or damage to any property delivered 
to them to be carried unless such loss 
or damage shall have arisen from -the 
negligence or criminal act of their servants or 
agents.” 

This bill of lading was endorsed to the 
order of the agents Ganges Mill by Landale 
and Morgan. What the relations were between 
the shippers and the Manufacturing Co. dues 
not appear, nor are the parties before us 
agreed on the point. i 

If matters rested there the Carrying Oo. 
would manifestly be liable on the terms of 
the contract as evidenced by the bill of 
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lading for loss that had arisen from the 
negligence of their servants or agents. Bat 
there are other documents that have to be 
considered: first there is a contract of the 
23rd of May 1996, between the Manufactur- 
ing Co., and certain steamer Companies of 
which the Carrying Co. were: one; and next 
there isa policy of Insurance issued by the 
Insurance Oo. to the Mannfacturing Co. 

By the contract of the 23rd of May 1906 
the Manufacturing Company agreed in effect 
to have all ‘their jute from certain named 
ports conveyed by one or other of the Steamer 
Companies for a term of five years and during 
that term not to send any jute from any of 
those ports save by the steamer, flats or 
other vessels of the Steamer Companies. 
They further bound themselves to forward all 
unshipped jute bought by them by steamers, 
flats or vessels belonging to the Steamer 
Companies or by the alternative route then 
indicated. By clause 10 itis provided that “the 
Jute Company undertakes and agrees to 
hold the Steamer Companies harmless and in- 
-demnified from and against all claims which 
can be insured against or covered by an 
ordinary F. P. A. policy, that is to say, 
against claims for actual or constructive 
total loss only of the goods insured ard not 
against claims for partial loss or damage 
unless the vessel be stranded, sunk or burnt, 
and the Steamer Companies agree that they 
shall have no right to claim on the cargo 
for general average.” 

This clause, the Carryirg Co. maintain, 
is one of the matters entitling them to ex- 
emption. First then it has to be seen whether 
it has any application in the circumstances of 
this case, and then whether on its true con- 
struction it has the force for which the Carry- 
ing Co. contend. 

Now it is to be noticed that the agreement 
of the 23rd of May 1996 relates to jute sent 
or transmitted by the Manufacturing Co., or 
unshipped jute bought by them, and clause 
10 can only relate to jute falling within 
that category. But I have already shown 
that under the Bill of Lading” this 
jute is expressed to have been shipped by 
G. R. Chakraverty & Co., and there is 
nothing toshow that the relations between 
him and the Company weresuch as to demand 
the inference that he was acting for the 
Manufacturing Co., or that the jute was bought 
by that Company unshipped. Moreover, this 


jute was despatched from Madaripur, and 
not from one of the ports specified in the 
agreement, and there is not a word onthe 
record of this case to show that this agree- 
ment was extended to jute from Madaripur. 
It is irue that the learned Judge says other- 
wise: but he must have had in mind what 
was proved in another case. Further than 
this the jute was shipped at a rate other 
than that stipulated inthisagreement. There 
is thus an initial difficulty in the way of 
applying the terms of agreement to this jute 
But I will pass that by and consider what 
is the legal effect of these two documents, 
Clause 5 of the Bill of Lading contemplates 
that the Carrying Co. shall be Hable for 
loss arising from the negligence or criminal 
acts of servants or agents. Clause 10 of the 
agreement according to the reading proposed 
by the Carrying Co. is dasigned to protect 
them against loss so originating. There is, 
therefore, here a conflict, but the Carrying 
Co. would compose it by applying the terms 
of section 17 of the Bill of Lading. That, 
however, only applies when the conditions 
of the Bills of Lading conflict with the 
terms of any other agreement between the 
shippers and the Carrying Co.; it is G. R. 
Chakraverty & Co., who are the shippers: 
and the agreement of the 23rd of May 1906 
isnot with them. Therefore, as itseems to me 
if matters rested there the bill of lading must 
prevail. But in,the view I take of clause 10 of 
the agreement there is no conflict. 

I have already indicated that the risks 
of a common carrier are twofold, insurance 
risks and carrying risks. It has been the 
policy of the English Courts in dealing 
with exemption clauses to recognise this dis- 
tinction and to construe them as not extend- 
ing tocarrying risks in the absence of clear 
words to that effect. In India, where there 
is astatutory prohibition against exempting a 
carrier from loss arising from negligence 
or criminal acts, there is perhaps an even 
stronger reason for adopting this canon of 
construction, at any rate within the limits 
implied by this prohibition. I need not 
refer to the English cases on this point; 
they are collected in Price v. Union 
Lighterage Co. (5) and James Nelson and Song 
Ld. v. Nelson Line (Liverpool), Ld. (7). Mr 
Mitter sought to escape from this by suggest- 


(7) (1997) T. R. 1 K. B. 769; 96 L. T. 402; 10 Asp, 
M, C. 380; 12 Com. Case 210; 23 T. L. R, 302, 
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ing thatthis doctrine was limited to bills of 
lading, but numerous cases show that this is 
not so and by way of-illustration I may refer 
to Wyld v. Pickford (8); D’Are v. L. § N. 
W. Railway Co. (9) and Martine. G. I. P. 
Railway Co. (10). But then he contended 
that at any rate it could not be applied to 
clause 10 of this agreement, for this, he 
maintained, was an independent contract of 
indemnity which, therefore, shculd be constru- 
ed strictly against the Manufacturing Com- 
pany, as tre insurers, His argument was this 
“Tam uot seeking to escape frum my lia- 
bility for negligence under the Bill of Lading 
but merely to protect myseif under the 
jndemnity given me by the Manufacturing 
Company,” and this indemnity, he argued, 
Was absolute and so would operate to pro- 
tect the Carrying Company not only against 
Kability to the Manufacturing Company but 
also agaixst liability to any endorsees of the 
bill of lading, and this though the liability 
might arise from a loss occasioned by a cri- 
minal act ofihe Carrying Company, ifs agents 
or servants. There is nothing onthe re- 
éord to show that the Manufacturing Com- 
pany had power to make any such contract, 
but apart from that I think this contention 
must fail. Tt is true that the agreement of 
the 23rd of May 1906 is nota bill of lading, 
but itis a. contract between common carriers 
and intending shippers, and clause 10 is 
hot an independent contract of indemnity but 
an integral part of this contrast as to carriage 
and must be so construed. Indeed if it 
were an independent contract inthe sense for 
which Mr. Mitter contends then this would 
seem in itself to furnish an answer to the 
Carrying Company's contention that it is not 
liable inthis suit, but this I need rot ela- 
borate. The rule of construction which limits 
the operation of a clause of exemption is bas- 
ed on no technicality but on sound policy and 
so ib is pointed out by Willes, J., in Czech 
v. G. §. N. Company (11) that it is consist- 


ent with the views of the modern jurists: 


and will be foundin many cf the Maritime 
Codesof Europe. The decision in Bazters 
Leather Company v. Royal Mail Steam Packet 


(8) S.M. & W. 443, 
(9) (1874) L. RAD C.P. 525; 30 D. T. 763; 22 W. 
R. 919. 


(10) (1868) L: R. 3 Ex. 9; 37 L. J, Ex. 27; IT L. T. 349," 


(11) (1867) L. R 
1, E46; IG W.R. 130. 


3 C. P, 14; 87 L. J. G. P. 3; 17 b. 


Company (12), was cited to us as though ib 
modified „this view. The Court there held 
that the exemption in that case extended 
to losses occasioned by the shipowners’ negli: 
gence notwithstanding this rule of construc- 
tion. as the words and provisions. of the 
Bill of Lading left no room for doubt.’ This 
case in fact expressly recognises the? rule 
and in no way detracts from its force, Nor 
does this case help the Carrying Company 
so far as it may be cited asa guide for the 
construction of clause 10. What influenced 
the Court there was the fact that: there 
were alternative rates and thatthe shipper 
did not avail himseif of that rate which 
would impose on -ihe shipowner w larger 
liability, and the view that the clause in 
question would have no operation unless it 
applied to cases of negligence. But neither 
of those factors are present heré; a rate 
was paid which imposed upon the Carrying 
Company liability for loss arising from ‘neg- 
ligence or criminal acts (see clause 5 of the 
Bill of Lading) and there are several grounds 
of liability to which clause 10 of the agree- 
ment would apply though the exemption be 
not extended so as to cover and protect reg- 
ligence. In my opinion, therefore, on a true ` 
construction of clause 10 of the agréement ib 
does not extend to loss arising from negli- 
gence or criminal atts in spiteof the widé 
terms in which it is expressed. The posi- 
tion then ‘would seem to’ be that described ini 
Crouch v. L.N.W. Railway (19), where Maule; 
J., said “A common carrier who makes 
no stipulation is liable as an insurer but a 
common carrier who by notice limits his 
liability and says “I will not contract as 
an insurer or I will only contract to such? 
and such an extent or to the extent of such! 
avalue’ still remains in all other respects a. 
common carrier because ` although the in- 
cident of not being an insurer does not apply 
to him that is simply because it is not pro- 
vided for.” 

Therefore, clause 10 would be no answer 
to a sait brought by the Manifaeturing’ 
Company for a loss arising from the negli- 
gence or criminal acts‘of the Carrying 
Company, its agents or servants and it. is 


solely. with loss so originating that I am con- 
(12) (1908) L. R. 2 K. B. 626;77 L. J. K. B. 9883. 

99 L. T. 286; 24 T. L. R. 587. | 
(18) (1854) 23 L. J. C. P. 75 at p. 82; 14 C. 8. 255; 

ia ~717;2C,L. R. 188; 18 Jur. 148; 2W. R, 
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cerned. I say that it is with loss so arising 
that 1 am ‘concerned as in the absence of 
evidence to the contrary section 9 of the Car- 
‘riers Act of 1865 would apply. 
Does it then makeany difference that the 
Insurance Company is the real claimant. 
“The suit is brought by the Insurance Com- 
tpany.and the Manufacturing Company. This 
‘is wrong. The‘Insurance Company claim by 
way of subrogation and not of assignment so 
“that they had no right to sue in their 
own name and the suit could only be broaght 
-in-the name of the Manufacturing Company. 
I need hardly say that the ‘plea raised in 
paragraph 12 of the written statement is 
wholly misconceived and is in fact a complete 
reversal of the true position. What then is 
-the position of an insurer who relies on the 
principle of subrogation. .It is thus describ- 
ed by Lord Blackburn in Burnand v. Rodo- 
canaché (14): “The general law (and it is 
obvious justice) is that where there is a con- 
“tract of indemnity (it matters not whether it 
:is a marine policy or a policy against fire on 
‘land or any other contract of indemnity) 
and a loss happens anything which reduces or 
_diminishes that loss reduces or diminishes 
the amount which the indemnifier is bound 
to pay: and if the indemnifier has already 
“paid it, then, if anything which diminishes 
“the loss comes into the hands of the per- 
son to whom he has paid it, it becomes an 
equity that the person whohas already paidthe 
“fullindemnity is entitled to be recouped by 
“having that amount back,” 
Tf then the Manufacturing Company had 
‘recovered damages from the Carrying Com- 
pany, before payment by the Insurance Com- 
pany, that, apart possibly from some. special 
„contract, would have diminished the money 
. payable under the policy, and the Insurance 
Company would equally be entitled to the 
benefit of any amount recovered after pay- 
. ment by them of the policy money. Now 
this, when the errors of the plaint are 
eliminated, isa suit by the Manufacturing 
Company to recover damages from the 
Oarrying Company, and any matter that 
could be pleaded against the Manufacturing 
Company would be .an effective answer 
though in truth the purpose of the suit was 
lo benefit the Insurance Company. Simson 
(14) (1882) L. R. 7 A. C. 333 at p. 339; 51 L. T. Q 
B, 548; 47 L. 1.277; 31 W. R. 65; 4 Asp. M. C. 
(0. 


ve 


v. Thomson (3). Butthenit is contended 
that in the special circumstaucas of this case 
the Insurance Company is even at a greater 
disadvantage because it is urged that both 
clause 10 of the agreement and also the terms 
of the poliégy stand in their way. I have 
already held that clause 10 does not extend 
to loss caused by negligenes or criminal acts. 
Tt, therefore, affords no answer, so I need not 


:consider whether in the absence ofthe memo- 


randam and articles of association ib would be 
reasonably assumed.that the Manufacturing 
Company had power to enter into such a far- 
reaching contract of indemnity or whether the 


clause comes within the mischicf of section 23 


of the Contract Act. 

It thus only remains for me to deal with 
the contentions based onthe contents of the 
policy of insurance., 

Now this policy was issued hy the Insur- 
ance Company in favonr of the Manuatfactur- 
ing Company and it contains the following 
stipulation: “warranted no recourse against 
carriers.” 

The Carrying Company attach consider- 
able importance to these words and maintain 
that they amount to an absolute relinquish- 
ment by the Insurance Company of all rights 
by way of subrogation against them. Bub, in 
my opinion, this contention cannot be sup- 
ported. These words were necessary to pro- 
tect the Manufacturing Co. against the pos- 
sibility of an objection by the Insurance Co. 
that there had been a concealment of the ex. 
emption in favour of the Carrying Co. to the 
extent I have already indicated: but T can see 
no reason for reading them as equivalent to a 
relinquishment by the Insarance Co. in reg- 
pect of risks not so, exempted. In that view 
there would not be a relinquishment of 
claims where the loss has arisen from vegligenca 
of the Carrying Co. its agents or servants. lb, 
therefore, becomes unnecessary for me to dis- 
cuss whether, if the words bore the meaning 
for which the Carrying Co. argue, is would be 
open to thas Company to rely on them seeing 


‘that they are not parties to the contract in 


whichthe wordsare contained or the arguments 
in this connection urged on behalf of the 
Carrying Co on the strength of what was said 
by Mathew, J.,in Thomas & Co. v. Brown (6), 

I have now dealt with all the points urged 
before us for though it was unsuccessfully 
contended before Harington, J., that the 
Carrying Co. had not received the notice pre- 
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scribed by section 10 of the Carriers Act, the 
contention was expressly abandoned before us 
by counsel for the defence. The result then is 
that we cannot uphold the judgment of Har- 
ington, J., and must reverse the deeree with 
cost here andin the Court of first inslance. 
There is, however, a difficu}ty as to the dam- 
ages to be awarded, in that there has been no 
proper proof on the point. It seems probable 
that both sides accepted the amount paid under 
the policy as correctly representing the 
damages, but if they cannot agree as to this 
ther. there must be an enquiry; for though the 
plaintiffs ought to have proved the amount of 
damages at the hearing. It would not in the 
circumstances be right to visit their default 
in this regard with the penalty of a dismis- 
sal of the suit. 

Woodroffe, J.—I_ agree: 

Attorneys for the Appellants : 
§ Co. 

Attorneys for the Respondents: Messers. 
Morgan 8 Co, 
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Messrs. Pugh 


Appeal allowed. 
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Estoppel— — Deed of conveyance—Recital— Immaterial 
recital—Coniraciual recital—Coltateral statement not 
concerning direct purpose of deed -- Chaukidari Chakran 
land— Resumption and transfer to Zemindar—Raiyati 
interest created in good faith—Validity. 

By accepting a deed of conveyance in fee and going 
into possession, a grantee is not estopped from deny- 
ing the title or seizin of his grantor unless he claims 
under the deed. 

Rup Chand Ghosh v. Sarbessur Chandra, 33 C. 915; 
3 C, L. J. 629; 10 ©. W. N. 747, relied upon. 

Although all parties to a deed are bound by the 
recitals in it legitimately appertaining to the subject- 
matter of it, the estoppel is limited by the intention 
of the parties, and whether one party or the other or 
both are estopped by a recital depends upon their 
intent as manifested by the deed. 

Stronghill v. Buck, 14 Q. B. 781; 19 L J., Q. B. 209; 
14 Jur. 741; Watson v. Dennis, 3 Russ $0; and Honner 
v. Morton, 5 Russ. 65; 27 R. R. 15, relied upon. 


The doctrine of estoppel does not extend to mere 
descriptive matters or statements or recitals which 
are immateial and not contractual or essential to the 
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purposes of the instrument. To give a recital that 
effect, ib must be shown that the object of the parties 
was to make the matter recited a fixed fact as the 
basis of their action. 

Limmer v, Inland Revenue Commissioners, L. R. 7 
Ex. Ch. 211; 41 L. J. Ex. 106; 26 L. T. 633; 20 W. R. 
610; and Doe v. Shelton, 3 Ad. and El. 265; 4 N. and 
M. 857; 1 H. and W. 287; 4L. J., K. B. 167, relied © 
upon. 

Consequently, the desoription, in a deed, of lands 
excepted from the conveyance as having been con- 
veyed to another, does not estop the grantor, nor one 
to whom he shall convey the excepted lands, from 
alleging that no such conveyance as recited had been 
made, 

A collateral statement, not concerning the direct 
purpose of a deed, does not create an estoppel. 


Carpenter v. Buller, 8 M. and W. 209; 10 L. J., Ex. 
393 ; and Young v. Raincock, 7 ©. B. 310; 18 L. J. ©. 
P. 193; 13 Jur. 589, relied upon. 

A raiyati interest may be acquired in chakran lands 
whieh have been resumed by Government and trans- 
ferred tothe Zemindar. 


Upendra Narain v. Protab Chandra, 8 C. W. N. 820; 
31 0. 703; and Jonab Ali v. Rakibuddin, 1C. L, J. 
808; 9 C. W. N. 571, distinguished. 

Benode Lal Pakrashi v. Kalu Pramanik, 20 0. 708, 
referred to. 

Immediately upon the enfranchisement of certain 
chakran lands, the patnidar took possession of them 
on the footing that they were included in the patni 
lease. Shor tly ‘after, the defendant accepted a raiyati 
lease from the patnidar in good faith. The plaintiff, 
who was the transferee of the patnidar, with full 
knowledge that the defendants were in occupation 
as a cultivating tenant, took a settlement from the 
superior landlord in contravention of the recital in 
his conveyance: 

Held, that the plaintiff was not entitled to eject the 
defendant as a trespasser. 

Obiter dictum:—When in pursuance of an agreement 
for a lease the intended lessee has taken possession 
though the requisite documents had not been execut- 
ed, the position is the same as if the documents had 
been executed, provided specific performance can be 
obtained between the same parties in the same Court 
and at the same time as the subsequent legal question 
falls to be determined. 


Appeal from the decree of the Sub-Judge 
of Hocghly, dated June 16, 1908, affirming 
that of the Munsif of Hooghly, dated January 
11, 1906. 

Dr. Rash Behary Ghosh, Babus Bipin Be- 
hary Ghosh and Joy Gopal Ghosha, for the 
Appellants. 

Babus Dwarka Nath Chakravarti, Bipin 
-Chandra Mallik ad Sarat Kumar Pal, for 
the Respondents. 

Judgment, The subect-matter of 
the litigation, which has resulted in this 
appeal, consists of pakcels of chakran lands in 
Mauzah Chandpur, #ithin the zemindari of the 
Maharajah of uřdwan. One Karana 
Nidhan Singh held the matah under a 
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puint lease, granted on the 24th August 
1882. Jn 1898, the chakran lands in dispute 
were resumed by the Government and trans- 
ferred to the zemzndar under the provisions 
of the Village Chaukidars Act, 1870. The 
putmdar, Karuna Nidhan, took possession of 
the lands, apparently on the assumption 
that they were included within the putni, 
and he was consequently entitled to hold 
them subject to the payment of rent to the 
zemindar. On the lst May 1900, the de- 
fendants to the present suit were settled on 
the lands by the putnidar as cultivating 
ryots, and they have been in possession ever 
since by payment of rent to him. On the 
15th October 1903, Karuna Nidhan de- 
posited rent in the office of the zemindar 
on account of the chakran lands, included 
in mauzah Chandpur, and in the receipt 
granted to him, he was described as the 
settlement taker. On the 2)th April 1904, 
Karuna Nidhan transferred his interest in 
the putni to the plaintiff-respondent, but 


the conveyance expressly recited that the. 


chaukidart chakran lands of Chandpur, ap- 
pertaining to the putni talug, were retained 
by the vendor, that he had taken settle- 
ment in respect thereof from the zemindar, 
and was in occupation through tenants. On 
the 12th July 1906, the plaintiff, after his 
purchase from the putnidar, went to the 
zemindar and took settlement of the chakran 
lands. 
settlement was taken, have not been very 
clearly made out, but it has been sug- 
gested that the plaintiff represented to the 
zemindar that as purchaser of the putni, he 
was a suitable person with whom the ra- 
sumed chakran lands might be settled; 
at any rate, it does not appear from the 
evidence that the covenant in the conveyance 
to which we have referred was brought 
to the notice of the zemindar; ib is also 
fairly clear that when the settlement was 
made with the plaintiff, the deposit of rent 
by Karuna Nidhan on the 15th October 
1903 was overlooked. On the 18th April 
1907, the plaintiff commenced the present 
‘action to eject the defendants on the ground 
that they were trespassers and had acquired 
no title under the lease, granted to them 
by Karuna Nidhan on the Ist May 1909. 
The defendants denied the title of the plain- 
tiff and contended that he had acquired no 
title under his settlement from the zemindar 


The circumstances, under which this . 
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and that, in any event, they were not liable 
to be ejected as they were boza file ryoés in 
actual occupation of the lands. The Courts 
below have concurrently overruled these 
objections and made a decree for ejectment 
and mesne profits against the defendants. 
The defendants have now appealed to this 
Court, and on their behalf the decision of 
the Subordinate Judge has been assailed 
substantially on four grounds, namely, first, 
that upon a true construction of the putni lease 
of the 24th August 1882, ib ought to be held 
that the chaukidart chakran lands in dispute 
were included therein, and that it was conse- 
quently not competent’ to the zemindar to 
settle them with the plaintiff: secondly, that 
the plaintiff is barred by the doctrine of 
estoppel from asserting his title in contra- 
vention of the covenant in the conveyance; 
thirdly, that though a formil lease in res- 
pect of the chakran lands was not executed 
by the zemindar in favour of the vendor of 
the plaintiff, yet the payment and accept- 
ance of rent constituted a tenaney, which 
conld not be ignored by the superior land- 
lord; and fourthly, that the defendants were, 
in any view of the matter, boaa file ryots, 
who had come into occupation long befors 
the title of the plaintiff accrued, and wore, 
eonsequently, not liable to be ejected. 

In support of the first contention of the 
appellants, reference has been made to the 
provisions of the put jeaseof 1852. It is 
clear that certain chakran landa, described 
as thanudart chakran lands, were excluded 
from the putni but ib has been contended, 
upon the authority of the decision of the 
Judicial Committee in Joy Kishen Mookerjee 
y. Collector of Hast Burdwan(1), that the lands 
so excluded were different from the chaukidari 
chakran lands. It has further been argued 
that as the pulnidar was authorized to 
appoint chauwkidars, the reasonable inference 
is that the chwukidert cakran lands were 
not intended to bə excluled from the putni. 
Tt may be conceded that there is some 
force in this contention but the materials 
on the record are not sufficient to enable 
us to decide the question, whether the 
chakran lands nov in dispute were or were 
nob excluded from the putni. It must be 
observed that the question, as presented 
to us, was not specificuly raised in the Court 
of first instance and no evidence was ad- 

(1) 10 M. TL. A. 16; 1 W. R. (P C.) 26, 
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duced to show the trne character of the 
lands now in controversy. The matter, 
therefore, is at least donbtful and there is 
plainly considerable room for dispute bet- 
ween the zemindar and the putnidar upon 
the question, whether the lands now ‘in 
dispute were or were nob included within 
the putni lease of 182. But ve are not pre- 
pared to hold affirmatively that the lands 
were so ineluded, and we must consequently 
overrule the first contention of the appellants. 
In support of the second contention of the 
appellants, it has been argued that as the 
respondent accepted the conveyance ‘of the 
20th April 1904, with an express recital that 
the chaukidart chakran lands appertained to 
the putni talug and had after resumption by 
Government been transferred to the zeméndar 
and settled by him with the vendor, who 
- retained possession of them, the purchaser is 


“estopped from denying the truth of this- 


` statement. In our opinion; this position 
"cannot be successfully maintained. In the 
` jirst place, ‘it is well-settled that by accepting 
a deed of conveyance in fee and going into 
possession, a grantee is not estopped to deny 
the title ov, seisin of his grantor unless he 
claims under the deed. To put the matter 
in another way, an estoppel exists only when 
there is an obligation, express or implied, that 
the occupant will at some time or in some 
event surrender the possession as between 
landlord and tenant or as between vendor 
and purchaser before conveyance. In sup- 
port of this view, reference may be made to 
the decision of this Court in Rupchand 


Ghosh v. Sarbessur Chandra (2), where re-— 


liance wa’ placed upon the cases of Averill v. 
Wilson (8) and Osterhout v. ‘Shoemaker (4) 
mentioned by Dr. Bigelow in his classical 
Treatise on Estoppel (5th Edition page 358). 
The same doctrine has been affirmed by the 
Supreme Court of the United States in a 
series of decisions amongst which reference 
may be made to Merriman v. Bonner (5); 
Grosholz v. Newman (6); Bybee v. Oregon 
Ry. Qo., (7). In the second place, it is well- 
settled that although all parties to a deed are 
bound by the recitals in it, legitimately apper- 

(2) 33 C. 915; 3 0, L. J. 629; 10 C. W. N. 747. 

(3) 4 Barb. 180. i 


(4) 3 Hill. 513. ~ 

< (5) (1870) 9 Wallace 592; 10 Jur. (N. s.) 584; 10 L. 
T, 89;12 W. R. 461. 

(6) 21 Wallace 488. 

(7) 139- U. S. 668 at p. 682; 35 Law. Ed. 305. 
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taining to the subject-matter of it [Wiles v. 
Woodward (8) and Carver v. Astin (9)}, the 
estoppel is limited by the intention of the par- 
ties,and whether one party or theother or both 
are estopped by a recital depends upon their 
intent as manifested by the deed [Stronghili 
v. Buch (10); Watson v. Dennis (11) and 
Honner v. Morton(12)]. To put the matter in 
another way, the doctrine of estoppel does 
not extend to mere ‘descriptive matters or 
statements or recitals which are immaterial 
and not contractual or essential to ihe pur- 
‘poses of the instrument. To give a recital 
that effect, it must be shown that the object of 
the parties was to make the matter recited a 
fixed fact as the basis of their action [Zimmer 
v, Inland Rev. Comr. (13) and Doe v. Shelton 
(14)] As Dr. Bigelow puts it (Hstoppel, page 
459), a fact agreed or assumed to be true as 
the basis of a contract must be taken to be 
true specifically until the contract itself is 
lawfully impeached by plaintiff or by defend- 
ant. On this ground, it has been ruled that 
the description in a deed of lands excepted 
from the conveyance as having been conveyed 
to another, does not estop the grantor nor , 
one to whom he shall convey the excepted 
lands from alleging that no such conveyance as 
recited had been made. [ Ambsv. Ohicago Ry. Co., 
(15) ]. In the case before us, it is impossible 
to maintain the position that the recital in 
question was the basis of .the contract 
between the parties; it was essentially a 
collateral statement not concerning thé 
direct purpose of the deed; consequently, it 
does not create an estoppel. [Oarpenter v. 
Buller (16), Young v. Ratneock (17). Laws 
of England, Salsbury, Vol. XIII, p. 368]. 
The second ground upon which the judg- 
ment of the Subordinate Judge is sought 
to be assailed must consequently be over- 


_ ruled. ; 


In support of the third contention of the 


(8) (1850) 5 Exch. 557; 82 R. R. 764; 20 L, J, Ex. 
261. 

(9) 4 Peters. 1. | 

(10) (1880) 14 Q. B. 7891; 19 L. J. Q. B. 209; 14 
Jur. 741, 5 `~ 

(11) 3 Russ, 90. 

(12) 8 Russ. 65; 27 R. R. 16. 

(13) L. R. 7 Exch. 211; 41 L. J. Ex. 106; 26 L. T. 
633 ; 20 W. R. 610. ` 

(14) 3 Ad. & El 265; 
287; 4 L. J. K. B. 167.. 

(15) 44 Mina 266 ; 46 N. W. 321. : 

(16) (1841) 8 M. and W: 209; 10 L. J. Ex. 898, 

(17) (1849) 7 C. B. 310; 18 L. J. C., P. 198; 18 Jur, 
539, 3 ; 


4 N&M 837;1 HG W. 
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appellants, it has been argued that as rent 
. was accepted from their lessor by the zemindar 
though no document was executed, a vested 
tenancy was created which conld not be sub- 
sequently igriored at the pleasure of the supe- 
rior landlord. In support ofthis position, re- 
liance has been placed upon the cases of Bitee 
Jowahiy Kumari v. Chatterput Singh (18) 
and Singhee Ram Poddar v. Bhageut Chander 
Nundi (19): Tt may be conceded that when 
in pursuance of an agreement for a lease, the 
intended lessee has takén possession though 
the requisite documents had not been execut- 
ed, the position is the same as ifthe docu- 
ments have been executed, provided speci- 
fic performance can be obtained between 
the same parties in the same Court and 
at the same time as the subsequent legal 
question falls to be determined. Now, in 
the case before us, the Courts below do not 
appear to have considered the matter from 
this point of view, and the language used by 
the learned Subordinate Judge seems to 
Indicate that he uegatived the defence of 
the appellants because there was no satis- 
factory evidence on the record to show that 
their lessor, Karuna Nidhan, had received 
a settlement from the Maharaja of Burdwan. 
The original Court, on the other hand, ap- 
pears to have held that no rent was paid 
in pursuance of an agreement to give a lease, 
but it is difficalt to appreciate how this view 
can be maintained in the face of the rent 
receipt granted by the Bardwan Raj to 
Karona Nidhan as the settlement taker. 
If it were necessary, therefore, to rest our 
decision upon this part of the case, a remand 
and further investigation would have been 
inevitable but we need not deal with this 
point at further length, becanse we are of 
opinion that the appellants are entitled to 
succeed on the fourth ground taken by them. 

In support of the fourth contention of the 
appellants, reliance has been placed upon the 
decision of the Full Bench in Binode Lal 
Pakrashi v. Kalu Pramanik (20). It has 
been contended, on the other hand, that as 


the disputed lands Were admittedly chakran, 


lands, the defendants cannot be treated as 

bona fide royis, and as such protected from 

eviction even though the title of their grantor 

is not established. This view has been 
(18) 20, L. J. 343. 


(19) 11 C. L. J. 548; 6 Ind, Cas, 682. 
- (20) 200. 708, 
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sought to be supported by reference to tle 
cases of Upendra Narainv. Protab Chandra(21) 
and Jonab Ali v. Rakibuddin Malltk(22). These: 
cases, however, are clearly distinguishable and 
do not support the broad preposition that a 
ryotz interest cannot be acquired in chakran 
lands which have been resumed by Govern- 
ment and transferred to the zemindar. Inthe 
case before us, as we have already explained, 
immediately upon the enfranchisement of the 
chakran lands, the putnidar took possession of 
them on the footing that they were in- 
eluded in the putni lease and he was en- 
titled to hold them upon payment of such 
rent as might be assessed. Shortly after, 
the defendant accepted a ryot? lease from 
the puinidar in good faith; there were negoti- 
ations between the zemindar and the putni- 
dar for a settlement with the latter, though 
the precise terms have not been disclosed 
in the case before us; the plaintiff with full 
knowledge that the defendants were in ocen- 
pation as cultivating tenants took a settle- 
ment from the superior landlord in con- 
travention of the recital in his convey- ` 
ance. Under these circumstances, it is 
clear that the plaintif is not entitled to 
eject the defendants as trespassers. The 
fourth ground, therefore, must prevail. The 
result is that this appeal is allowed, the 
decrees of the Courts below discharged and 
the suit dismissed with costs in all the Courts 
Appeal allowed, 
(21) BC. W. N. 320; 31 C. 703. 
(22) 1 ©. L. J. 303; 9 C. W. N. 571. 
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GODADHAR MANDAL AND OTHERS— 
DEFENDANTS — RESPONDENTS., 

Limitation Act (XF of 1877), Sch. II, arts. 44, 91, 
142—Suitto set aside alienation—Guardian —Alienatisn 
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de facto. 

In order to determine whether a plaintiff is entitled 
to recover possession of the property covered by a 
conveyance without cancellation of the instrument, 
it is essential to determine the true character of the 
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transaction. If it is void and inoperative in its 
inception, it is not necessary for the plaintiff to seek 
the cancellation of theinstrument. If the transaction 
is merely voidable and is operative so long as it is not 
avoided, the plaintiff cannot recover possession till he 
has avoided the instrument. 

Article 44 of the Limitation Act, 1877, applies only 
to ¢ pases in which the: plaintiff seeks toset aside a 
genuine transaction. If the instrument is wholly 
inoperative because the consideration was fictitious, 
it is not necessary for the plaintiff to have the sale 
set aside. Butif there was consideration but the 
instrument was executed in excess of the authority 
of the executant, the, plaintiff must have the instrn- 
ment set aside before he can recover possession. In 
such a case the suit must be brought within the 
period prescribed by article 44, 

nana Sambanda v. Velu Pandaram, 
ab p. 279; 27 I. A. 69, referred to. 

‘Article 44 applies not only to cases of alienation by 
statutory guardians of tbe property oftheir wards 
but-also to those by de facto guardians as well. 


‘Appeal from the decree of the Sub-Judge 
of Khoolna, dated July 7, 1908, confirming 
that of the Munsif of Satkhira, dated Decem- 
ber 5, 1907. 

Babus Sarat Chandra Roy Chowdhury and 
Oharu Chandra Bhattaohar yya, for the Appel- 
lants. 

“Babus Umakali Mukherjee and Benode 
Behary Mukerjee, for the Respondents. 


J udgment.—This i is an appeal on be- 
half of the plaintiffs in an action for recovery 
- of possession of afwo-thirds sharein a par- 
cel of immovable property. There is no 
controversy between the, parties as to the cir- 
ciimstances under which the claim has been 
put forward. The disputed property origi- 
nally belonged tọ one Kailas Chandra Dufa- 
dar, who left, as his heirs, three infant sons, 
the two plaintiffs and their brother, now de- 
‘cbased, represented by his infant widow, the 
sixth defendant. In 1895, the widow of 
the original owner;ac!ing as the natural guar- 
dian of her infant children, executed a mort- 
gage by conditional sale of the disputed pro- 
perty fora consideration of rupees three 
hundred. On the 7th January 1898, she exe- 
guted aconveyance in favour of the mort- 
gigees. The deed recited that the consider- 
ation, rupees eight hundred, was to be ap- 
plied in satisfaction partly of the debt due 
on the mortgage, and partly of the arrears of 
rent due to the superior landlord. The first 
plaintiff attained bis majority in June 1848, 
and the second plaintif in June 1900. On 
the 4th March 1907, the plaintiffs commence- 
ed this action for recovery of possession of 
tbeir two-thirds share in the disputed pro- 


23 M. 271 
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perty from the purchaser. They alleged that 
the conveyance had been executed without 
consideration, and, in the alternative, that it 
had been made withoutlegal necessity, and 
was, in no way, beneficial to them. The de- 
fendants purchasers resisted the claim sub- 
stantially on the ground that the suit was 
barred by limitation, and that the transfer 
had been effected for consideration and for 
the benefit of the infants concerned. The 
Court of first instance found that the sum 
advanced, when the mortgage bond was exe- 
cuted, was applied in discharge of judgment- 
debts due by the father of the plaintiffs to 
his creditors, and that the additional sum 
paid; when the conveyance was executed, was 
applied in satisfaction of the claim for arrears 
of rent of the superior landlord. The original 
Court also held that the suit was barred by 
limitation, as it had not been brought with- 
in three years from the date of execution of 
the conveyance or of the attainment of major- 
ity by either of the plaintiffs. In this view, 
the suit was dismissed. Upon appeal, the 
learned Subordinate Judge has declined to 
examine the merits of the case, but has 
affirmed the decreeof the original Court on the 
ground that the suit is barred under arti- 
cle 44 of the second Schedule of the Limit- 
ation Act. The plaintiffs have now appenled to 
this Court, and on their behalf it has been 
contended that the suit is governed, not by 
article 44, but by article 142 of the second 
Schedule of the Limitation Act. In support 
of this proposition, it has been argued that 


‘the transfer was entirely void and not merely 


voidable, and that consequently it is not ob- 
ligatory upon the plaintiffs to have the instru- 
ment set aside beforea decree for possession 
can be made in their favour. In our opi- 
nicn, the judgment of the Subordinate Judge 
cannot be supported. 

In order to determine whether the plain- 
tiffs are entitled torecover possession of the 
property covered by the conveyance without 
cancellation of the instrument, it is essential 
to determine the true character of the tran- 
saction. If itis void and inoperative inits 
inception, it is not necessary for the plaintiffs 
to seek the cancellation of the instrument. 
Tf, on the other hand, the transaction is 
merely voidable and is operative so Jong as 
it is not avoided, the plaintiffs cannot recover 
possession till they have avoided the instru- 
ment. Now, in the case before us, the plain- 
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tiffs alleged that the consideration mentioned 
in the conyeyance was fictitious, and that it 
was inoperative from its very commencement. 
The Subordinate Judge did not investigate 
the facts of the case, and it was not open to 
him to dismiss the suit as barred by article 44 
of the Limitabion Act before he had deter- 
mined that there was a genuine sale binding 
upon the plaintiffs till set aside at their in- 
stance. This is obvious from the very phra- 
seology of article 44, which provides that a 
suit by a ward, who has attained majority, 
to set aside a sale by his guardian must be 
brought within three years from the date 
when heattained majority. This obviously 
applies only to cases in which the plaintiff 
seeks to seb aside a genuine transaction. If, 
therefore, as the plaintiffs allege, the convey- 
ance executed by their mother is wholly in- 
operative, because the consideration was ficti- 
tious, it is not necessary for them to have the 
sale set aside; in other words, if the facts are 
as alleged by the plaintiffs, the defendants 
never acquired any title under the convey- 
ance, and the plaintiffs are entitled to recover 
possession from them as trespassers. If, on 
the other hand, there was consideration for 
the sale although the conveyance was exe- 
cuted by mother of the plaintiffs in excess of 
her authority, as explained by their Lordships 
of the Judicial Committee in Hunoomanpera 
saud v. Munraj Koonweree (1), the plaintiffs 
may be entitled to have the instrument set 
aside and to recover possession. In such a 
contingency, they would have to sue within 
three years of the attainment of majority 
under article 44 of the Limitation Act. This 
is clear from the decision of their Lordships 
of the Judicial Committee in Gnana Sambanda 
v. Velu Pandaram (2). In that case, the 
mother and natural guardian >f two infants 
transferred a hereditary religious office in 
which her sons were interested. Their Lord- 
ships ruled thatthe assignment was beyond 
the legal competence of the guardian and as 
the sons upon attainment ofmajority did not 
sueto set aside the sale by theguardian within 
three years under article 44, their right -be- 
came extinguished under section 28 of the 
Limitation Act. The distinction between a 
transaction which is ab initio void and a tran- 
saction which is voidable because entered into 
by a person, clothed with a qualified right 


(1) 6 M. I. A. 393; 16 W. R. 81 (Norz.) 
(2) 23 M. 271 at p. 279; 27 I A. 69. 
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of alienation, in excess of his powers, is 
explained in the judgment of this Court in the 
case of Eastern Mortgage and Agency Company 
v. Rebati Kumar Roy(3). It was. there point- 
ed out that in thelatterclass of cases, the 
transaction, if it is set aside, .ought to be 
cancelled only upon equitable terms, becanse 
no person who is entitled to avoid a transac- 
tion ought to be allowed to do go in such a 
manner asto enable him to recover pro- 
perty which would otherwise be lost to him 
and at the same time to keep the money or 
other advantage which he has obtained 
under it. This distinction goes to the very 
root of the matter, and indicates the reason 
why a person entitled io avoid a voidable 
transaction should be called upon to do so 
before he recovers the property alienated. 
It is not necessary for our present purposes 
to attempt an exhaustive enumeration of 
the cases in which an alienation by a guard- 
jan of the property of his ward can be treat- 
ed as void or voidable. The nature of the 
transaction may obviously be affected by 
statutory provisions on the subject. To take 
one illustration, an alienation by a certificated 
guardian in excess of the powers conferred by 
section 18 of Act XL of 1858, was treated as 
void [ Mahome Arif v. Saraswati Debya (4)] al- 
thongh the contrary view has been some times 
maintained, [@irraj v. Kazi Hamid Ali (5)); 
an alienation by a certificated guardian in 
excess of his powers under Act VIII of 1890, 
is, on the other hand, expressly made voidable 
by section 30, [Lala Hurro Prasad v. Besarat 


. Ali (6)1. To take another illustration, a lease 


granted by a manager, without the orders of 
the Court of Wards, has been held to benot 
void but voidable at the option of the wara 
[Uma Charan v. Narendra (1)]. In any con- 
crete instance, it may. bea question of con- 
siderable nicety to determine whether the 
transaction impeached is void or voidable, 
and the cases to be found in the books are by 
no means easy to reconcile. [S2e for example, 
Unni v. Krinchi (8) ; Ranga v. Narayana (9) 
and Kamakshi v. Ramasami (19)]. In so far, 
however, as the case of an alienation for con- 

(3) 3 C, L. J. 260 at p. 269, 

(4) 18 C. 259 at p. 262. 

(5) 9 A. 340, 

{8 25 C. 909. 

(7) 10 C. W. N. 126 at p. 130; 33 C. 273. 

(8) 14 M. 26. 

(9) 28 M. 422, 

(10) 7 M. L, J. 131. 
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sideration by the natural guardian of an infant -the learned Subordinate Judge took an er- 
is concerned, tbe decision of the Judicial .roneous view.of thelaw when he held that the 
Qommittee in Gnana Sambanda v. Velu Paen- alienation-in the case before us was voidable ` 
daram (2) supports the view that thé trans- «whatever its true nature might be. ~ 
action is voidable. and has to be avoided - We may add .that: in the course of the 
within the period prescribed by article 44 arguments addressed to us, it was suggested 
_[aee also. Satish Ohandra v. Ohunder Kunt -that article 44 of the Dimitatión Act applies 
.(11)?. The subtle distinction adopted in only to cases of alienations by statutory 
- Bhagwant .y. Kondi (12) that where the -guardians of the- property of - their wards, 
. necessity of impugning asale madebyaguard- -and a similiar.suggestion. appears to- have 
sian of the plaintiff of his equity of redemp- «been made in. the case of Ghulam Rasul v. 
tion to the defendant arises.from the defend- Ajab Gul(18). [n.the case of Gnana Sambanda 
i anb setting itup and resisting the plaintiff's v. Velu (2), article 44, however, was assumed 
- snit to redeem, article 44 or article 91 does :to be applicable toan alienation by a guard- 
.not apply because the necessity is subser- ian de factoas wellas.that by a gnardian 
, vient to that suit, cannot be maintained in -de facto and da jure. We are not prepared, npon 
. View of the decision of the Judicial Committee the arguments:addressed to us,-to take a res- 
in: Malkarjun v. Narhari (13). The learned -tricted view. of the scope of article 44, but 
Vakil .for the appellants placed reliance it is worthy of remark that even if the nar- 
also upon, the decisions of the Judicial Com- row interpretation suggested.on behalf of the 
mittee in the.cases of Bejoy Gopal v. Krishna “appellants were adopted, article $1 would be 
Mahishi (14); Pather Permal v. Muniaddy (15) applicable to .voidable transactions by a 
, and Janki Kunwar v. Aiit Singh (13). None : nabural guardian of an infant, the only differ- 
of these cases, hawever, deals with the ques- ence would be, that in -the one case, time 
. tion of the tzue characterof an alienation by would ron from the .date of attainment of 
a guardian of the property of his ward, and majority, whereas, -in..the other, it would 
. they are consequently. not of any direct assist- run from the date when the facts entitling the 
_ance inthe determination of the point raised plaintiff to have the instrument cancelled or 
before us, but they afford illustration of the set aside became known to him and this dis- 
. difficulty ‘ot a line of demarcation between void : tinctionalso would disappear, if the facts of 
.and voidable transactions... Much reliance - the case were such as to attract the operation 
was finally placed by .the learned Vakil for -of section 18, , 
the appellants upon the., observation of the The result,! therefore, is that this appeal 
. Judicial Committee, in Mahomed Mumtaz Ali v. . must be ‘allowed and the decree of the Sub- 
. Farhatali(17), that itis not within the powerof Judge reversed. The case: will bə remitted 
| aguardian to make a voluntary alienation in to him in order: that he may determine upon 
perpetuity of his ward’s real estate but it is the evidence whether the transaction im- - 
to be observed .that their Lordships added «peached by the plaintiff was void or merely 
_ that it is open to the ward on attainment of voidable. .If he finds that there was no con- ` 
twenty-one to challenge the validity of such sideration for the conveyance and the antece- 
a transaction. This appears to us to indicate dent mortgage-bond, the piaintiffs are en- 
that such alienation, if made for consideration, titled to succeed. If, on the other hand, 
is voidable at the instance of the ward, a view, he affirms the view of the Original Court 
as we have already explained, supported by that the mortgage..and the conveyance were 
the earlier decision in Guana Sambanda v. .given for, consideration, the suit is barred 
Felu (2). We must, consequently, hold that by limitation and must fail on that ground, 


(11) 3 C. W. N. 278, , The costs of this apoeni will abide the 
(12) 14 B. 279. result. 
(13) 25 B. 337 at p. 351; 27 I. A. 216(P. C.). A 
(14) 34 O. 329; 9 Bom. b. R. 602; 11 C. W. N. 424; Z » Appeal allowed, 
50. L. J. 334; 2 M. L. T. 188;17 M. L. 1544A. L.J. . (18) 57 P. R. 1891. 
329. = 


(15) 35 ©. 551; 12 C. W. N. 562; 70. Ti. J. 528; 5 
A. L. J. 290; 14 Bur. I R. 108; 10 Bom. L. R. 590; i 
18 M. L J. 277; 4M. L. T. 12; AL. B. R. 266. Ne oa: 
NG) 15 ©. 68; 141. A. 148. . 
(V7) 281. A. 160; 23 A. 394. 
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ASHIQ HOSSAIN V. ALI BAXHSH. 


“PUNJAB CHIEF COURT. 
‘syst Civre Appust No. 732 or 1908. : 
February 9,1911. ` 7" i 


os 


eas Me Justice Johnstone and 
ae Justiée Shah Din. 
ASER HUSSAIN AND OTHERS— PLAINTIFFS" 
— APPELLANTS 
versus 4 


ALL BAKHSH AND OTHERS—DBFENDANTS—~ 


Res PONDENTS. 

Linilfation Act (XV of 1877), ss. 5, 12—Punjabt 
Courts Act (XVIII of 1884), s. 14, Rules under— 
Rule 4 Gi)— Copying Agent, status of—Application 
to copying Agent not proper application—A pplication 
for copy ‘of judgment and decree made after ewpiry of 
period for appeal—Exclusion of time spent in obtaining 
copies—Gross negligence—Extension of time for aps 
peal, } 
Judgment in a ‘case was pronounced by the Divi- 
sional Judge, Delhi, on 24th February 1908. The 
appellants did” not apply for a copy of the 
Judgment and. decree themselves but came to 
Lahore and engaged a counsel to file an appeal 
on their behalf. On 16th May the counsel sent a 
letter to the Copying Agent, Delhi District, ask: 
ing him to supply the requisite copies. But no 
copying fee having been remitted with the letter, 
the Copying Agent wrote back saying that he could 
not file an application for the copies asked for 
unless“tHe nécessary money was sent tò him. 
On this Rs.4 were remitted to him by money order 
on 2)st May.. On receipt of this money on 28rd 
May, he applied for the copies on 26th idem, ob- 
tained them on the same date and forwarded them 
to the appellant’s counsel, who filed a memorandum 
of appeal on the 29th May: : 

Held, ‘ 

(1) that the appeal was filed out of time; 

(2) that the Copyihg Ageritwas not an officer of the 
Court to whom application for copies could. be pro- 
perly made under Rule 4 (ii) of the Chief Court Rules 
made under section 14 of the Panjab Courts Act, that 
he could not be regarded as of a higher ‘status than 
a private agent of. “the appellants and that, therefore, 
an application to him could not be treated us a proper 
application; 

(3) that the proper ‘application for copies was made 
for the first time on the 25th May, that is, one day 
after the period of limitation prescribed by law for the 
appeal to the Chief Court had expired, and that, 
therefore, no deduction could be allowed under section 
12 of the Limitation Act for the poriod speit in 
obtaining copies aftor the 25th May; 

(4) that the appellants were guiity of gross 
negligence and were not entitled to an extension 
under soction 5f the Limitation Act. 


Second appeal from the order of the Ad- 
ditional Divisional Judge, Delhi Division, 
dated the 24th February 
that of the District Judge, Karnal, dated the 
25th November 1907, dismissing the claim. 

Messrs. Gulu Ram and Beat Parshad 
Khosla, for the Appellant. 

Mr, Ganpat Rai, for the Respondents. . 
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J udgment.—Mr,’ Ganpat Rai for the 
respondents raises the preliminary objection’ 
that the appeal is barred by limitation. ‘ The 
facts bearing on this objection are briefly 
these. The judgmént appealed from is dated 
the 24th February 1908, and the appeal -to 
this Court should, therefore, have been filed 
on or before the 24th May 1903. Theappel- 
lants are ‘entitled to add to the periód of 
ninety days, within which they should have 
preferred an. appeal to this Court, the timé 
occupied in obtaining copies of the judg- 
ment ind the decree appealed from. Thé 
appeal to this Court was filed on the 29th 
May 1808, z.e., five days after the expiry of 
the period of limitation prescribed for’ the 
appeal and the point for decision is: whether 
five days were occupied in obtaining the ‘re- 
quisite copies as aforesaid. The record’ shows 
that Mr. Qullu Ram, counsel for the appel- 
pellanis, sent’a letter on‘the 16th May 1905 to 
the Copying’ Agent, Delhi District, asking him 
to supply him with copies of the judgment and 
decree of the Divisional Judge, Delhi. “NG 
copying fee was, however, remitted: with this 
letter, and the Copying Agent accordingly : 
wrote back saying that he could not" filé an 
application for the copies asked for unless 
the necessary money was seat to him: There. 
upon ‘Rs. 4 were remitted to him by inoney 
order ou the 21st May, and the Copying 
Agent, on receipt of thison the 23rd May; 
applied on the 25th May forthe necessary 
copiés, which were supplied to him on the 
same date. These copieshe then forwarded 
to Mr. Gullu Ram, and counsel filed the 
memorandum of appeal with the copies of the 
judgment and the decree -of the Divisional 
Judge on the 29th May 1908, 

It is contended by Mr. Ganpat Rai that 
the Copying Agent, Delhi, to whom Mr. 
Gulu Ram applied by letter, dated the 16th 
May-1903, to be supplied with copies, is not 
shown to be an officer of the copying depart- 
ment of the Divisional Court, Delhi, and that, 
theréfore, the aforesaid letter was not &'pro- 
per application for obtaining copies of the 
judgment and decree of the Divisional Court 
within the meaning of Rule IV (ii) of - the 
Rules framed by this Court under section 1-4 
(e) of the Punjab Courts Act. The said ale 
runs as follows : — t 

“Applications for copies of the Bordi of 
Divisional’ ånd Sessions Courts will -bə re. 
ceived by the Chief Ministerial Officer 
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for the time being of the Court or other 
officer for the time being appointed by 
the Divisional and Sessions Judge in that 
behalf.” . 
The learned counsel contends that unless 
the Copying Agent, to whom the letter of 
the 16th May was sent, was the Chief Minis- 
terial Officer or other officer for the time 
being appointed by the Divisional Judge for 
receiving applications for copies of judg- 
ments and decrees of the Divisional Court, 
the appellénts are not entitled by law to add 
to the period of ninety days allowed to them 
for filing an appeal to this Court the time 
between the 16th May 1908, the date of the 
letter sent to the Copying Agent, and the 
25th May.-1908, the date on which he applied 
to the proper officer for copies of the necessary 
documents. Wethink that this contention 
has great force. Wehave been at some 
pains to discover the exact circumstances 
under which the scheme for copy supply 
agency was sanctioned in this Province, as 
also to find out the precise status of the 
Copying Agent; but we have been unable to 
satisfy ourselves that the Copying Agent can 
be regarded, for the purposes of the period 
of limitation applicable to appeal under the 
Indian Limitation Act, as cf higher status 
than a private agent of the party applying to 
him for obtaining a copy. At any rate, we 
are not at -àll satisfied that such agent can be 
treated’as the Chief Ministerial Officer of the 
Divisional Court to whom applications for 
copies of judgments and decrees can be pro- 
perly made in pursuance of the rules fram- 
ed under section 14 of the Punjab Courts Act 
aforesaid. We, therefore, hold that Mr. Gullu 
Ram's letter of the 16th May 1908 to the 
Copying Agent cannot be treated as a prc- 
per application for the requisite copies. The 
proper application for such copies was made 
for the first time on the 25th May 1908, and 
as it is obvious that on that date the period 
of limitation prescribed for the appeal to this 
Court had already expired, no deduction can 
be allowed to the appellants in respect of the 
period spent in obtaining copies after the 
25th May. i 
The next question is whether sufficient 
cauze has been shown by the appellants for 
not preferring the appeal within limitation 
within the meaning of section 5 of the Limit- 
ation Act. The judgment under appeal was 
pronounced on the 24th February 1908, and 


INDIAN CASES. 


-a half months. 


(1911 


the appellants did not apply fora copy of 
a.judgment and of the decree for two and 
They then engaged a coun- 
sel in Lahore to file an appeal on ‘their be- 
half and it was the counsel who wrote direct 
to the Copying Agent asking to be supplied 
with the requisite copies. We think that 
the appellants were guitly of gross negligence 
in not having applied for and obtajned copies 
of the judgment and the decree of the Divi- 
sional Court themselves. Instead’ of coming 
to Lahore direct to engage counsel, they should 
have gone to Delhi to obtain the necessary 
copies and after having obtained those copies, 
they should have come here and placed them 
in the hands of their counsel and asked him 
to file the appeal. Though counsel did his 
best for them, copies were not obtained in 
time to enable him to file the appeal within 
limitation. For this the appellants are them- 
selves to blame, and we see no sufficient 
reason to treat them with indulgence. 

We hold that no sufficient cause for not 
filing the appeal within limitation is shown 
in this case, und we accordingly accept the 
preliminary objection and dismiss the appeal 
with costs. : 

Appeal dismissed. 





CALCUTTA HIGH COURT. 
MISOELLANEOUS Civit Arrear No.38h or 1968, 
January 24, 1911, 
Present:—Mr. Justice Mookerjee and 

Mr. Justice Teunon. l 
SURENDRA NATH DUTT—JUDGMENT- 
DEBTOR—APPELLANT 
VETSUS 
Kumar MANMOTHA NATH MITTER— 
Decres-HOLDER—RESPONDENT, 

Civil Procedure Code (Act XIV of 1882), s. 244-- 
Euecution of decree—Objection by judgment-debtor to 
execution—Matters falling within the scope of section— 
Remedy by separate suit, 

In an execution proceeding, the judgment-debtor 
contended that he was entitled to deduct a 
larger sum than allowed by the decree-holder 
on account of the transfer of certain proper- 
ties by him to the decree-holder, and that the 
interest was erroneously claimed at a higher figure 
than what was due. There was also the question 
raised as to the date upon which credit ought to be 
allowed for the consideration money for the transfer: 

Held, that these questions were covered by section 
244, of the Civil Procedure Code, 1882, and the Court 
should not decline to investigate into them on the 
ground that the remedy of the judgment-debtor was 
by way of a regular suit, 
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Appeal from the order of the Sub-Judge 
of 24-Pergannahs, dated May 2, 1908. 

Babus Dwarka Nath Mitter and Sailenara 
Nath Palit, for the Appellant. 

Babus Narendra Chandra Bose`and Charu 
Chandra Biswas, for the Respondent. 

Judgment.—tThis appeal is directed 
against an order by which the objections of 
the judgment-debtor to the execution of a 
mortgage decree have been overruled with- 
out ‘any investigation. ‘The decree was 
made so far back as the 20th January 1904. 
Theexecution with which we are concerned 
was applied for on the 5th June 1907 by 
the assignee of the decree. The decree- 
holder claimed to realise Rs. 1,50,956 and 
he annexed to his application for execution 
a schedule in which the accounts had been 
set out showing how tkis amount was 
arrived at. The judgment-debtor there- 
upon preferred objections to the execution 
and contended that a sum of only 
Rs. 90,922 was payable by him. At a later 
stage of the proceedings the money claimed 
by the decree-holder was brought into 
Court and satisfaction was entered on the 
decree, But it is obvious on the face of 
the proceedings that the judgment-debtor 
did uot abandon his objection to the ap- 
. plication for execution. The learned Subor- 
dinate Judge appears to have held that 
the remedy of the judgment-debtor was 
by way ofa regular suit. In this view he was 
clearly wrong. In so far as some of the 
objections taken by the judgment-debtor 
are concerned, it is obvious that they fall 
within the scope of section 244 of the Code 
of Civil Procedure of 1832; for instance, 
the judgment-debtor contended that he was 
entitled to a deduction of a larger sum on 
account of the transfer of certain proper- 
ties by him to the decree-holder; he appears 
also to have contended that the interest 
was erroneously claimed at a higher figure 
than what was due. There is also the 


question as to the. date upon which credit . 


ought to be allowed for the consideration 
money for the transfer already mentioned. 
These and other questions of a like charac- 
ter are clearly covered by section 244 
and ought to have been determined by the 
learned Subordinate Judge. At the same 
time it must ba stated that there are other 
objections taken by the judgment-debtor 
which upon the facts stated to us do not 
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appear to come.within the scope of section 
244. The Subordinate Judge, therefore, 
ought not to have declined to investigate 
into the validity of the objections taken 
by the judgment-debtor on the ground that 
his remedy is by way of a regular suit. 

The result, therefore, is that this appeal 
must be allowed. The order of the Court 
below set aside and. the case remanded to 
the Subordinate Judge in order that he 
may take up the objections of the judg- 
ment-debtor one by one and determine in 
the first place which of the « bjections fall 
within the scope of section 244, Civil Pro- 
cedure Code. He will then proceed to in- 
vestigate the validity ‘of such of the ob- 
jections as fall within the scope of that 
section. The costs of this appeal will abide 
the result. We assess the hearing fee at five 
gold mohurs. 

Appeal allowed, 





CALCUTTA HIGH COURT. 
MiISCELLANEOUS Civiu Appran No. 442 or 1910, 
January 30, 1911. : 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 
Malik FAZLAR RAHAMAN— 
PETITIONER— APPELLANT 
versus 
JAWAHIR SINGH AND orners—-Decrug- 
_ BOLDERS— ResponveEnts. 

Livecution of decree—Sale—Proclamation that pro- 
perty would be sold subject to charge—Subsequent sale 
of some property free from incumbrance without fresh 
proclamation, whether valid, 

A property was advertised for sale subject to 
certain charges, but was subsequently sold free of all 
charges, without a fresh sale proclamation, and the 
purchase was made by the decree-holder: 

Held, that a purchase at an execution sale held 
under those circumstances, especially a purchase by 
the decree-holder ought to be scrutinized with great 
care, and an opportunity should be given to the 
jadgment-debtor to show that he had suffered sub. 
stantial injury by reason of material irregularity. 

Appeal from the order of the Sub-Judge 
of Gya, dated May 28, 1910. Í 

Babu Umakali Mukerjee and Maulvi Maho- 
mad Mustafa Khan, for the Appellant. 

Babus Jogesh Chandra Roy and Ganesh Dutt 
Singh, for the Respondents. 


Juds ment.—tThis appeal is directed 
against an order passed on-the 28th May 
1910, by the Court below confirming æ salę 
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in execution of a mortgage decree. The 


principal ground upon’ which the order is. 


assailed is that the appellant was rot allowed 
sufficient opportunity to prove his case and to 
show that he had suffered substantial injury 
by reason of material irregularity in the pro- 
ceedings. We are of opinion that this 
ground has been amply established. The 
sale took place on the 21st February 1910, 
when the properties were purchased by the 
decree-holder for Rs. 34,840. The allegation 
of the judgment-debtor is that the properties 
are worth at least Rs. 1,$0,000 and that there 
have been grave irregularities in connection 
with the sale proceedings. To one of these, 
our attention has been pointedly invited. 1t 
has been stated to us that on the 21st 
December 1909, the sale proclamation was 
published and it included a statement to the 
effect that the property would be sold subject 
to the charges under a prior decree. Subse- 
quently, on the 10t February, 1910, the decree- 
holder applied that eleven of the properties 
covered by the decree under execution, which 
are also included in the prior decree, should 
be sold free of all charges. The Court ap- 
parently granted this application, bat no 
fresh sale proclamation was published. Con- 
sequently no intimation was given to intend- 
ing purchasers that the properties in question 
would be scld free of all charges, that is, free 
from the burdens under the previous decree. 
A purchase at an execution sale held under 
these circumstances, especially a purchase by 
the decree holder, ought to be scrutinized 
with great care. Consequently when the 
application was made by the judgment-debtor 
on the 2lst March, 1910, impeaching the 
validity of the sale, it ought to have received 
greater care than it appears to have done. 
The decree-holders auction-purchasers, were 
apparently anxious, to have these proceedings 
disposed of as quickly as possible and at 
their instance, an early date was fixed for 
the hearing of the application. The rasult 
was that the short time allowed made it 
impossible for the parties to have the notices 
properly served. Consequently on the 16th 
April, when it was found that the return of 
service of notice had not been received from 
Bebar and that the summonses upon the 
witnesses had not been served, the Court 
was obliged to adjourn the case tothe 7th 
May. On that date, the judgment-debtor 
filed a petition praying that as the notices 
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sent to the Munsif of Behar for services had 
baen returned unserved, on account of the 
iliness of the identifier, further time might 
be given. The Court thereupon adjourned 
the case tothe 28th May, 1910. On that 
date an application was filed on behalf of the 
judgment-debtor that he had fallen ill and 
that one of his witnesses had not been served 
with summons, The learned Subordinate 
Judge then recorded an order tothe effect 
that the illness had not been proved. But 
it is not shown that the person who appeared 
on behalf of the judgment-debtor was asked 
to adduce any evidence of illness. It is pro- 
bable that if any such objection had been 
taken, the person who appeared on behalf of 
the judgment-debtor might have’ gone into 
the witness box and deposed that his princi- 
pal had been ill. The learned Subordinate 
Judge, however, gave 5 minutes’ time to pro- 
duce his witnesses. It was stated on behalf 
of the judgment-debtor that on that day he 
could not prove his case completely and that 
time was needed to produce the absent wit- 
nesses whose testimony would ba very mate- 
rial. But the learned Judge declined to 
give timeand the result was that the appli- 
cation was dismissed without any investiga- 
tion. The very statement of these facts is 
sufficient to show that the case requires re- 
consideration. As we have sbated, the case 
involves questions of considerable importance 
relating to property of great value purchased 
by the decree-holder under circumstances 
which certainly require investigation. ; 

The result, therefore, is that this appeal 
is allowed, the order of the Court below set 
aside and the case remanded to the learned 
Subordinate Judge, in order that the appli- 
cation of the judgment-debtor under Rule 90 
of Order XXI. Civil Procedure Code, may be 
fully investigated. The costs of this appeal 
will abide the result. We assess the hearing 
fee at three gold mohurs. 

Let the record be sent down as early as 
possible. 

Appeal allowed, 
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NARPAT RAC v, DEVI DAS. 


/  @olPLL. RB. 1911) 
PUNJAB CHIEF COURT. 
First Civie Arrear No. 411 or 1910. 
October 20, 1910. 

Present: —Mr. Justice Johnstone. 
NARPAT RAT— PLAINTIF —APPELLANT 
TETSUS . 

DEVI DAS 'axD OTRERS—DEFENDANTS— 


. RESPONDENTS. — - 

Civil Procedure Code (Act F of 1908),s. 2—Order 
overruling objections against award—Decree -Appeal — 
Revision. 

No appeal lies against an order overruling objec- 
tions to an award on a reference through Court. 

Where in arbitration proceedings an appeal is not 
allowed, revision would bo still more objectionable. 


First miscellaneous appeal from the order 
of the District Judge, Lahore, dated the 15th 
Febraary 1910, refusing to set aside an 
arbitration award, $ 

Mr. Hukam Chand, for the Appellant. 

“Messrs. Shadi Lal, Ganpat Rai and Lala 
Dharm ‘Das Suri, for the Respondents. 

Judgment.—in this case the first 
difficulty Mr. Hukam Chand has to contend 
‘with is the doubt whether any appeal 
The record shows that the dis- 
pute: was referred to arbitration through the 
Court; that an award was made; that objec- 
tions were raised to it, and that on 15th 
February 1910 the Court considered those 
objections and passed an order in these terms: 

“I refuse to set aside this award:........... = 

The case was then adjourned to 17th March 

and ‘then to 8th April for arguments on other 


“aspects of the dispute, and on the latter date 


itwas announced that judgment would be 
delivered on the llth, but meantime, on 9th 
April, plaintiff files this appeal. On llth, 
a decree was passed in accordance with the 
award. 


The appeal is not an appeal from an “order”, 
though in the memo. of appeal this word is 
used and though the appeal has been filed on 
a Rs. 2 stamp. No such order as that of 15th 
Febr “aary 1910 could beappealed against asan 

“order” under the Code, for see Order XLII, 
Rule 1, Civil Procedure Code. Thus, the 
appeal lies only ifit can be shown that the 
order of Lith February 1910 is a “decree,” 
Mr. Hukam Chand says it is, but I am unable 
to agree with him. The decree in tha case is 
that passed on llth April 1910, and though 
our Courts are quite familiar with preliminary 
decrees as defined in section 2, Civil Pro- 


‘gedure Code, such as occur in partnership 
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cases, partition cases and suits fer taking of 
accounts, 1 cannot find any such “decree” 
here. It is simply a case of the deci- 
sion on one of the issues arising in the 
suit, and it seems to me absurd to suppose that 
the legislature intended that there should be 
an appeal against each and every order in a 
case on each and every issue. ‘The proceedings 
after 15th February 1910, and the wording 
of the final order of 11th April 1910, show 
that the order of 15th February 1910 was not 
a final adjudication of the rights of the parties 
upon the matters in controversy in the suit as 
framed and as set forth in the pleadings and 
issues. 

Iltis admitted that no appeal lies against 
the decree of llth April 1919, and it seems 
to me most anomalous that an appeal should 
be allowed against an order overruling 
objections tu an award when no appeal lies 
against the decree based on that award. 

Then, Mr. Hukam Chand pleads that revi- 
sion should be allowed in default of appeal, 
and he quotes The Delhi Cloth and General 
Mills Co. Ld. v, Hurdhian Singh (1). Mr. 
Dharm Dass draws my attention to Ghulam 
Jilani v. Muhammed Hassan (2), in which it 
was laid down that where in connection with 
arbitration appeal is not allowed, revision 
would be still more objectionable. The case of 
The Delhi Cloth and General Mills Co. Tal. v. 
Hardhian Singh (1) was not connected with 
the law of arbitration and is quite irrelevant. 

It seems io me quite clear that plaintiff 
has mistaken his remedy, if indeed he has 
any at all. 


I dismiss this appeal with costs. Rs. 25 
costs to each pleader and counsel for the de- 


fence, 
Appeal dismissed. 
(1) 72 P. W. R. 1910;6 Ind Cas. 909. 
(2) 25 P. R. 1902: 29 I. A. 51; 29 C. 187,12 M, L.J 
77; 6 0. W. N. 226; 4 Bom. L. R. 161. 





(s. ¢. 2 P. L. R. 1911) 
PUNJAB CHIEF COURT. 
Erssr Cryin Appeat No. 34 or 1910. 
December 1, 1910. 

Present:—M_r. Justice Johnstone. 
BHUP SINGH —Puaaiatier —APPRULANT 
versus ` 
JIWAN SINGH—DerENpaxT— RESPONDENT, 

Cause of artion, want of, pleaded for the first time in 
Surtherappe d —Pleadings —Praciive - County ot, whether 
com plete before formally written. 


. 
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The plea that a suit is based on a non-existent cause 
of action should be taken at tho first hearing; 
ordinarily, a party, who has aliowed a caseto be decid- 
ed in two Courts on the merits, should not be heard 
to raise such a plea on further appeal. 

Where a contract is arranged orally with the 
express intontion of embodying its terms in a docu- 
ment, such contract is not completed nntil that 
dacument is formally executed. 

Farther appeal from the order of the 
Divisional Judge, Lahore, dated the 5th 
October 1909, reversing that of the District 
Judge, Lahore, dated tha 25th December 
1903, decreeing plaintiff's suik. 

Lala Dwirka Das and Pandit Kishori Lal, 
for Rai Sahib SushDial, for the Appellant. 

Lala Hukam Chand, for the Respondent. 

Judgment.—tThe first Court has ex- 
plained in its judgment how the present claim 
comes to be made and I need not repeat the 
story here. Itis appareat that the import- 
ant allegations of the plaintiff are that in 
Sambat 1957, defendant being indebted to 
plaintiff struck a balance in a bahi of the 
latter’s; that on 12th Nawan, Sambat 1960, 
less by a few days than 3 years after the 
previous balance, accounts were again taken 
and a balance struck in a different book to 
which defendant agreed and which he at- 
tested; that soon after, at the instance of 
defendant, a triangular arrangement, des- 
cribed by the Courts below, was attempted 
between the parties and one Jawala Ningh for 
the settlement of plaintiff's claim, but failed 
and that soon after that defendant and his 
friends decoyed plaintiff with his bah? into de- 
fendant’s house and there robbed him of the 
bahi and beat him. This alleged outrage was 
made the subject of a criminal complaint by 
plaintiff under section 477, Indian Penal Code, 
which was tried by the Sessions Court of 
Amritsar, with the result that the story was 
disbelioved, defendant and his friends being 
acquitted. On these facts, plaintiff claims 
Rs. 2,400, 2. e., balance of 12th Sawan, Sambat 
1960, Rs. 1,400, interest Rs. 1,090 (Rs. 421 
being remitted). 

Defendant denied the balance of Sambat 
1957, aforesaid, and also denied the truth of 
the whole story about the balance of Sambat 
1960, and the robbery of the bahi and the 
abortive triangular arrangement referred to 
above. ` 

The first Court found the balance of 
Sambats 1957 and 1960 proved and also be- 
lieved the story of the robbery and tke whole 
story of the triangular negotiabion and thus 
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gave plaintiff a decree in full. The learned 
Divisional Judge, however, while he agreed 
as to the balance of Sambat 1957, thought 
that the few small items in the account sub- 
sequent to that were fictitious, that no balance 
was struck on 12th Sawan, Sambat 1960, and 
that the story of the robbery is false, all these 
false allegations having been invented in a 
desperate effort to save limitation. 

He was, however, inclined to believe that 
there had been the aforesaid triangular nego- 
There is a good deal to be said on 
both sides in this case, and I. have heard the 
case ably argued on both sides. On the 
whole, I am of opinion that the- weight of 
evidence and still more the balance of proba- 
bility are on the side of the plaintiff. In the 
first place, in my opinion, the admitted facts 
in connection with Jawala Singh and- the pur- 
chase of stamped papers and so forth: can be 
accounted for only on the hypothesis of the 
truth of plaintiff's story, and those facts in no 
way fit in witb. defendant's -version, : which 
presupposes that at that time-defendant owed 
Rs. 1,100 (if not Rs. 1,400) to Jawala Singh: 
Now it is quite clear that -defendantls debt 
to Jawala Singh at :that..time-amounted at 
most to Rs. 240. .This ‘circumstance upsets 
the whole of defendant’s version -and- leaves 
plaintiff in .possession. of the field..Both 
the lower Courts are virtually, in sagreenient 
on this, point. 

Next, the genuineness of the -balance: of 
Sambat 1957, admits of no doubt whatever. 
Both the Courts below have: found-it.genuine, 
and I see no reason tb.differ from» them. 
Mr. Hukam Chand has.not-serionsly tried to 
argue against. .the. evidence of the Phillaur 
expert and the direct evidence of the actual 
striking of the.balance. 

Thirdly, huving. established - these two 
propositions, I.think the probabilities of the 
case are overwhelmingly. on the side of the 
plaintiff. Plaintiff is a man of business. 
Tt is not likely he would Jet a large. claim 
lapse by time, he would certainly have 
dunned defendant when his 3 years’ term 
was nearing its end; and if defendant was 
recalcitrant, he would have gone into Court. 
Again, if no balance was struck on 12th 
Sawan, Sambat 1457, then at the time of the 
triangular negotiation—sea dates given by 
the Courts below—the claim of plaintiff 
on the previous balance would have been 
already time-barred ; and is it likely that a 
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man suchas defendant has shown himself 
to be, a man who denies his thumb impression 
and his striking of a balance which has been 
conclusively proved, a man who is ready to 
deny, everything to escape payment of his 
just debts, ‘would have bought stamps aud 
entered ‘into that triangular negotiation at 
all? He-would most assuredly have pleaded 
limitation and would have told plaintiff to do 
his worst. - 

The next point is as to the striking of the 
balance of 12th Sawan, Sambat 1960, I must 
say I can see no reason to distrust the 
witnesses Muhammad Bakhsh and Kishen 
Singh. The former was a man who was 
evidently trusted by all parties, and the 
defendant did not even venture to cross- 
examine the ‘latter. . 
>. All these points, then, having been estab- 
lished in favour of plaintiff, we come to the 
story of the robbery, and the first question 
- Mr. Dwarka Das naturally asks is why, 
having a duly signed balance, cated- 12th 
Sawan, Sambat 1960, ‘should plaintiff make 
up a false story of loss of the bahi and keep 
it back? «This is -nearly unanswerable.. 
Mr, Hukam Chand’s idea is that we must 
- take up first the issue; whether the bahi is 
lost or not, and in deciding it, we must 
confine our attention to the direct evidence 
of the robbery. This evidence is, taken by 
itself, not strong, for it consists of the deposi- 
tions merely of plaintiff and one Arur Singh, - 
who is admittedly no friend of defendant. 
Bat, in my opinion, though, no’ doubt, 
secondary evidence of-the contents of the 
alleged bahi entry cannot be taken into 
account unless its loss is praved, yet, in 
order to arrive at an ‚opinion upon the 
credibility of the evidences of that loss, we can 
properly allow full weight to all. the evidence 
in the case. Had there: been no direct 
evidence of the loss, the matter might have 
been different, but here the position is this. 
The direct evidence of the loss is on the 
record. It is open to criticism. Perhaps, if 
it stood alone, one would be unable to say it 
was safe to hold it trae; but there is no 
rebultal'of it, and the other evidenca in and 
circumstances of the case show that it is, 
nowithstanding its deficiencies, probvbly trae 
| enough. This being so, we are justified in 
holding, and I do hold, that it is true. 

In connection with this, I would like to 
mention a contention of Mr, Hukam Chand’s 
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based on the first report to the police 
regarding the robbery. In that report the 
assault is recorded and the fact that the 
bahi “remained at defendant’s house, but no 
robbery. It seems to me that this must be 
merely due to imperfect recording. 

The police did not want to take up the case 
and so minimised it, The report as written 
is of the briefest possible kind, the writer 
after recording the assault must have asked 
where are the bahis and, of course, the plain- 
tiff would reply: “They were left behind 
there.’ I have no doubt whatever that 
plaintiff did really report a robbery. 
Otherwise, there would have been no sense in 
his action whether honest or dishonest. 

Then Mr. Hukam Chand raises a legal 
point, namely, that inasmuch as it is assert- 
ed that a new contract was made between 
the parties and Jawala Singh, which fell 
through only becanse Jawala Singh at the 
last moment resiled from his position, section 
62, Contract Act, virtually bars this suit, 
which is based on an earlier and now vanished 
To this, Mr. Dwarka Das, 
replies that this point was not taken below, 


and that as it goes to the root of the 
case, it cannot be taken for the first 
time here in second appeal. I «am 


inclined to accept this reply. It is clear that 
a plea that the suit is based on a non-existent 
cause of action should be taken at the first 
hearing, and that ordinarily a party, who has 
allowed a case to be decided in two Courts 
on the merits, should not be heard to raise 
such a plea as this on further appeal. 
Farther, Lam not at all sure the plea is a 
sound one. The so-called new contract had, 
no doubt, been more or less completely 
arranged orally; but the intention was that 
it should be embodied in a series of documents, 
and further it seems to have broken down 
because Jawala Singh and defendant had 
not understood in the same way the meaning 
of the stipnlation that the former should give 
the latter Rs. 300 in eash. In these cir- 
cumstances, I cannot hold that the so-called 
new contract had reached that condition of 
completeness. that it should be taken as hev- 
ing superseded the old cause of action. 

Mr. Hukam Chand also argues against 
inierest being allowed, but I am unable to 
see the smallest justification for such a view. 

For these reasons, I accept this appeal, set 
aside the lower Appellate Court’s judgment 
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and restore the jndgment of 
costs to plaintiff 


and decree 
the first Court, with 
throughout, 

Appeal accepted, 


(s. 6. 3 P. L. R. 1911.) 
PUNJAB CHIEF COURT. 

Civiu MISCELLANEOUS APPRAL No. 446 or 1910, 
December 5, 1910. 
Present:—Mr. Justice Kensington. 

ALI MARDAN—PLarstirrF—Patitioner 
versus 
MUHAMMAD HASSAN AND OTAERS— 

, DEFENDANTS — RESPONDENTS. 

Punjab Pre-emption Act (II of 1905), ss. 3 (3) (a), 7 
(1)—House property ina Cantonment —Punjab Govern- 
ment Notification No. 677 dated 10th November 1908. 

Notification No. 677, dated the 10th November 1908, 
issued by the Punjab Government under section 3 (3) 
(a) of the Punjab Pre-emption Act, declaring the 
Rawalpindi City and Cantonment to be a town, cannot 
confer a right of pre-emption in respect of houso pro- 
perty situated in the Cantonment of Rawalpindi, for 
house property in a Cantonment is, by section 7 (1) of 
the Act, mado not subject to a right of pre-emption. 

Petition, under Order XLVII, Rule I of 
the Civil Procedure Code, for review of the 
order of the Hon’ble Mr. H. Scott Smith, 
Judge of the Chief Court of the Punjab, dated 
the 18th July 1910, rejecting a petition 
for revision. 

Rai Bahadur Bakhshi Sohan Lal, for the 
Petitioner. 

Bhagat Govind Das, for the Respondents. 

Order.—The lower Courts concurred 
in dismissing on technical grounds plaintiff's 
suit for pre-emption of a house situated in an 
area which had beer recently included in the 
Cantonment of Rawalpindi. A petition for 
revision to this Court was rejected on the 
13th July 1910. The present application 
was then made for review of the order of the 
learned Judge who rejected the revision. 

It was directed that notice should issue, 
as it was apparent that in all previous orders 
the material fact had been overlooked that by 
Government Notification No. 677, dated 10th 
November 1908, (page 650, Part I, Punjab 
Gazette), the Local Government had declared 
Rawalpindi City and Cantonment to be a 
town under section 3, clause (3) (a) of the 
Pre-emption Act. That Notification was 
issued before plaintiff filed his suit on the 
12th November 1908, and it seemed possible 
that he should get the benefit of the altered 
conditions thongh the sale in question was 
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T find, however, that notwithstanding the 
Notification quoted, the plaintiff's suit is 
barred under section 7 (1) of the Act. 
House property in a Cantonment is by that 
section made not subject to a right of pre- 
emption. Agricultural land can be excluded 
from the purview of the section when the 
Local Government notifies to that effect, but 
no authority has been retained to make such 
Notification cover houses also. The com- 
mentary under section 7 in the second 
edition of Mr. Shadi Lal’s Panjab Pre- 
emption Act may be referred to. 

There may be some doubt whether the 
Act was intentionally drafted to have this 
effect, and if it was so intended, the object of 
a Notification constituting the Cantonment 
atown under the Act is far from clear. 
These, however, are points for. the considera- 
tion of the Local Government. This Court 
has merely to take the Act as it stands. . It 
appears to me impossible to construe it as 
giving a right of pre-emption in the case of 
house property situated in a Cantonment 
under any circumstances whatever. 

The application for review is accordingly 
dismissed. 

No order as to costs ia this Court, consider- 
ing the novelty of the point involved and the 
misleading form of the Notification which 
suggested to plaintiff the course taken by 
him in moving further. 

Petition dismisse.t, 


(s. c. 4 P. L. R. 1911.) 
PUNJAB CHIEF COURT. 
Civit Revis.oy No. 24173 or 1910. 
October 20, 1910. 

Present:—Mr, Justice Johnstone. 
NARPAT RAI—P tarntivs—PetitTioner 
Versis 
DEVI DAS AND OTARR3— D BFENDANTS— 
RESPONDENTS. 

Court Fees Act (VII of 1870), Sch. I, drt. 183— 
Application for revision against order rejecting objections 
to award and pissing decre2 in ascordance with it— 

Court-fee. f : 

An application for revision ofan order rejecting ob- 
jections to an award iu a case referred to arbitration 
through Court and in which a decree was passed in 
accordance with the award, is chargeable with ad 
valorem Coart-fe3 under article 13, Schedule I of the 
Court Fees Act, when the subject-matter of the dis- _ 
pute exceeds Rs. 25. The fact that no decree was 
framed at the date of making the application wonld not 
affect the question of Court-fee, 
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Petition, under section 70 (a) of Act XVIII 
of 1884, as amended by Acb XXV of 1899, 
for revision of the order of the District Judge, 
Lahore, dated the llth April 1910, disallow- 
ing objections to award. 

Rai Sahib Lala Sukh Dial, and Lala Hukam 
Chand, for the Petitioner. 

Mr. Shadi Lal, Lala Dharm Das Suri, and 
Mr. Ganpat Rat, for the Respondents. 

Judgment.—In this case a pre- 
liminary objection has been raised regarding 
the Gourt-fee on the petition for revision. 
The valne of the suit for jurisdictional pur- 
poses is over 10 lakhs of rupees. The suit 
was filed and later on was referred to an 
arbitrator at the instance of the parties. 
Award was made and presented to the 
Court, whereupon objections were raised by 
plaintiff. Arguments were heard and on 15th 
February 1910, the Court passed anorder:— I 
refuse to set aside this award.” Arguments 
were then heard on further aspects of the 
case on 8th April, and 11th April was fixed 
for judgment. On 9th April, an appeal 
(Miscellaneous Appeal No. 411 of 1910) was 
filed here against the order of 15th February 
aforesaid, which appeal I have to-day dismissed 
as being not competent. For reasons given 
in my jadgment there, I held that no appeal 
lay.* 

On 11th April 1919, the Court below passed 
a judgment thus— i 
“My predecessor’s order of 15th February 
1910, upholding the award, may be read asa 
part of this........, No mistakes have been 
pointed out to me which could be corrected 
and as the award has been upheld by my 
predecessor, I give the plaintiff a decree in ac- 
cordance with the award.” 

Up to a certain point the matter is clear 
and undisputed. By Art. 13, Schedule J, Court 
Fees Act (as added by section 71, Punjab 
Courts Act), the fee on a revision petition in 
this Court is Rs. 2, if the amount or 
value of the subject-matter does not exceed 
Rs. 25, and otherwise the same as leviable on 
a memorandum of appeal. The question then 
is, whatis the amount or value of the subject- 
matter here? Though in his petition plaintiff 
asks that the award be set aside and that the 
objections to the award be allowed, itis obvions 
that he is really asking for the decree based 
on the award to be set aside; and the subject- 
matter in dispuie is clearly a sum much in 

* Sce page 385, ante. 
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excess of Rs, 25. It seems to me it is 
impossible to bring the case under Schedule IL 
Article 17 (VI) or any other article of that 
schedule of the Court Fees Act. We can 
refer the case only to Article 1, Schedule '. In 
support of this view 1 would refer by way of 
analogy to Dharm Das v. Aiwihia Per. 
shad (1) and Hart Mohan Singh v. Kali 
Prasad Chaltha (2), where also ad valorem 
fees were demarded. 

But Mr. Sukh Dial points out that no 
decree has been actually drawn upin this 
case at all. If this is s9, ib is a mere default 
on the part of the lower Court’s office and of 
the lower Court itself. The matter is un- 
important. The argument above applies all 
the same. What petitioner wants is really 
the settiug aside of the lower Court’s judg- 
ment adjudicating on the claim to a very 
large sum of money. 

In these circumstances, I must holi that 
the petition is insufficiently stamped, and 
before it can be heard ib must be adequately 
stamped ad valorem or R3. 10,81,004. 


Two months allowed for stamping. 
(1) 70 P. R. 1881. (2) 33 U. 11. 


(s.c. 10 P. L. R. 1911.) 

PUNJAB CHIEF COURT. 
Crimtnat Revis:ov No. 1154 or 1909. 
May 19, 1910. 

Present: —Mr. Justice Shah Din and 
Mr. Justice Chevis. 
MUHAMMAD MUNIR KHAN—Accusen 
—PRBTITIONER 
versus 


EMPEROR— RESPONDENT. 

Criminal Procedure Code (A-t V of 18983), s. 476 — 
Enquiry initiated and comnznced by the Judye of a 
Vourt—That Judje transferred—Competency of his 
successor to complete enquiry and direct prosecution — 
Jurisdiction. 

Itis only the individual Odicer prosiding over a 
Court bofore whom an offence is committed who can 
take action under section 476 of the Criminal Pro- 
cedure Code. 

Begu Singh v, Emperor, 84 O. 551; 5 C. L, J. 503; 11 
C. W. N. 568; 5 Or. L. J. 398; 2 M. L. T. 298, Kartik 
Ram Bhagit v. Emperor, 35 C. Ild: 7 Or. L-J. 184; 
Emperor v. Musammat Dauli, 6 P. R. 1909 Or.; 104 
P. L. R. 1909; 12 P. W. R. 1909 Cr. 10 Cr. L. J. 153; 
2 Iud. Cas. 812, followed. 

Prosanno Kumar v. Sarat Shoshi Qhose, 36 C. 83 at 
p. 114; 80. L. J. 200; 12 C. W. N. 924; 1 Ind, Cas. 
766, referred to. 

An enquiry under section £76 initiated and com- 
menced by the presiding Judge of a Court who before 
completion thereof is transfered caunot be continuod, 
by his successor, as the latter is incompetent to 
finish the enquiry and direct a prosecution, 
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Petition under sections 435 and 439 of the 
Criminal Procedure Code, for revision of the 
order of the Magistrate 1st Class, Ludhiana, 
dated the 29th July 1909, sending the ac- 
cused petitioner to tbe District Magistrate 
to be tried under sections 465, 471 and 193, 
Indian Penal Code. 

Mr. Beechey, for the Petitioner. 


Mr. Abéul Qadir, for the Respondent. 


Judgment.—This is an application for 
revision of the order of Mr. Bhide, Munsif 
of the Ist Class, Ludhiana, dated the 29th 
July 1909, passed by him under section 476 
of the Code of Criminal Procedure. The facts 
of this case, which are not disputed, 

care briefly these:—In November 1928, 
the petitioner, Munir Khan, brought a 
suit for restitution of conjugal rights against 
Musammat Saadat Sultan, and this suit, 
which was first made over to one Munsif, 
was subsequently transferred to the Court of 
Sheikh Seraj-ud-din, Munsif, 1st Class, Lud- 
hiana, for trial. In support of his claim, 
the petitioner relied upon a nekah-namah, 
which he filed with the plaint. Musam-nat 
Saadat Sultan filed a written statement in 
which she pleaded, inter alia, that the nikah- 
namah relied on by the plaintiff was a 
forgery. After one or two adjournments of 
the case, the petitioner applied to the Mucsif 
for permission to withdraw the suit. This 
aroused the suspicion of Sheikh Seraj-ud-din 
as to the genuineness of the ntkah-namah, and 
heacecordingly commenced proceedings against 
the petitioner on the 11th March 19(9 under 
section 476, Criminal Procedure Code, calling 
upon him to show cause why he should not 
be prosecuted for offences under sections 193, 
465 and 471, Indian Penal Code. Several 
witnesses were examined by the Mutsif, but 
he could not complete the enquiry as he was 
transferred from the District in June 1909, 
whereupon by order of the District Judge, 
dated the 7th July 1909, the case was sent to 
the Court of Mr. Bhide, Munsif, Ist Class, 
Ludhiana, for disposal. Mr. Bhide had 
been posted to Ludiana as Munsif on the 1Cth 
March 1909 and was holding aseparate Court 
as Munsif during the time that Sheikh Seraj- 
ud-din was holding an enquiry under section 
476, Criminal Procedure Code, in this case. 
This case, therefore, wastaken up by Mr. Bhide 
not as successor io Sheikh Seraj-ud-din, but be- 
cause on the transfer of the laiter, it was sent 
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to him by the District Judge for disposal. Mr. 
Bhide completed the enquiry commenced by 
Sheikh Seraj-nd-din under the aforesaid section 
476, andas a result, passed the order under 
revision, in which he held that a good prima 
faice case had been made out against the 
petitioner in respect of the forgery of the 
ntkah-namah produced by the petitioner in 
the Civil suit, and he accordingly sent him to 
District Magistrate for being ‘tried: 
under Sections 193, 465 and 471, Indian 
Penal Code. For the petitioner it is contend- 
ed, ¢nter alia, that Mr. Bhide had no jurisdic- 
tion to pass the order in question under sec- 
tion 476, Criminal Procedure Code, inasmuch 
as the offence, if any, had been committed 
before or had been brought under the notice 
of Sheikh Seraj-ud-din and not Mr. Bhide, 
and, therefore, Sheikh Seraj-ud-din alone was 
competent to pass an order under the said 
section. After hearing the Counsel for the 
opposite side, we think that this contention 
must prevail. The recent decision of the 
Calcutta High Court in Kartik Ram Bhagat 
v. Emperor (1) is in point, and we have no 
hesitation in following it. That decision 
is in accordance with the opinion of the 
majority of the Full Bench which decided 
the case reported in Begu Singh v. Emperor 
(2) and both these decisions haye been 
approved of by a Division Benrh of this 
Court ih Emperor v. Musammat Dauli (3). 
The respondent’s Connsel has tried to dis- 
tinguish the decisions in Begu Singh v. 
Emperor (2); Orown v. Musammat Dauli 
(3) from the present case on the ground that 
in those cases the enquiry under section 476, 
Criminal Procedure Code, was never commenc- 
cd by the Magistrate before whom the alleged 
offence had been committed by the accused, 
but that it was the successor of that Magis- 
trate who had, for the first time, taken up the 
enquiry under the said section. It is urged 
that once the preliminary enquiry under sec- 
tion 476, is commenced by the proper officer, 
his transfer before the enquiry is completed 
does not putan end tothe proceedings, butthat 
the enquiry can be continued by his successor 
in office, who would be competent to finish 
the enquiry and on the result of that enquiry 


(1) 35 C. 114; 7 Cr. L. J. 134. 

(2) 34 C. 551; 5 C. L. J. 508; 11 C. W. N. 568; 5 Cr. 
L. J. 398; 2M. L. T. 298 (F. BJ). . 

(3) 6 P. R. 1909 Cr; 104 P.L. R. 1909 Cr; 10 Cr. 
L J. 158; 2 Ind, Cas, 812; 12 P, W. R. 1909 Or. 
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to direct a prosecution. In support of this 
argument, the opinion of Gaidt, J., at page 562 
of the report of the case in 34 aleutta is 
cited. This very argument, however, was ad- 
vanced in Prosimno Kumar Bose v. Narat 
Shoshi Ghose (4), but was not accepted by the 
learned Judges in view of the opinion 
of the majority of tha Fall Bench in 
Begu Singh v. Emperor (2). That opinion 
was accepted withont reservation by this 
Court in Emperor v. Mussammat Dauli (3) 
and we, therefore, feel no hesitation in 
following the latest Calcutta authority on 
the subject. 

For the above reasons, we hold that Mr. 
Bhide had no jurisdiction bə pass the order 
in question under section 476, Criminal Pro- 
cedure Code, and we, therefore, quash that 
order. 

Order quashed. 


(4) 36 C. 86 at p. 114; 8 C. L J. 20} 120. W. N. 
924; 1 Ind, Cas. 766. 


(s. o. 18 C. L. J. 63; 8 A. L. J. 182; 15 C. W. N. 272; 
9 M. L. T. 309) 
, PRIVY COUNCIL, 
APPEAL FROM THE JUDICIAL COMMISSIONER 
or Oupu. 

December 2, 1910. 
Present:—ULord Macnaghten, Lord Mersey, 
Lord Robson, Sir Arthur Wilson, and 
Mr. Ameer Ali. 
MOHAMMAD BAKAR AND ANOTHER— 
PLAINTIFFS —ÅPPELLANTS 
VETSUS 
Nawab MIRZA. MUHAMMAD BAKAR 
ALL KHAN AND anotHer—-DerenDANTS— 


RESPONDENTS. 

Oudh  Law—Settlement—Objection—Obligation to 
release property settled on payment of money, whether 
creates trust—Adverse possession—-Limitation. 

When the first Settlement of Ondh was carried vut, 
the villages in suit were found-to be in the possession 
ofa Nawab. On that occasion; one W. applied as 
owner of the villages for settlement. The Nawab 
opposed her claim’ on the ground that he was entitled 
to remain in possession until , the monies he has 
disbursed on her account were paid off. The Nawab’s 
objection was upheld, and the settlement was made 
with him “in accordance with possession”, and W. was 
directed to proceed by separate application to get her 
property released by payment of the money due by 
her. After eight years, when the regular settlement 
of the Province was in progress, W. applied again for 
the settlement of the villages. Her claim was again 
resisted by the Nawab on the ground that they were 
- included in the sanad granted by Government to him. 
W's application was then dismissed. The present suit 


was brought to recover possession of a share of the 
villages: 

Held, that the correlative obligation that lay on the 
Nawab to release the property on payment of the 
money, created no trust, nor did it constitute hima 
trustee for IV.; that when she applied for the regular 
settlement of the villages, an adverse title was set up 
on behalf of the Nawab, that from the date of the dis- 
missal of Ws. application, the Nawab's possession was 
adverse to her, and that the suit was barred. 

Hasan Jafar v. Muhammad Askari, 26 I. A. 220; 
26 C. 879; 40. W. N. 64, distinguished. 

Appeal from the decree of the Judicial 
Commissioner of Oudh, dated Jaly 22. 1937, 
reversing that of the Sub-Judge of Tahsil 
Biswan in the district of Sitapur, dated 
August 29, 1905, and dismissing the suit 
of the plaintiff. 

Messrs. De Gruyther, K. O. and Ross, for the 
Appellants. 

Sir Robert Finlay, K. C. and Mr. B. Dube, 
for the first Respondent. 

A Judgment. 

Mr, Ameer Ali —This appeal arises out of 
a suit brought by the plaintiffs to recover 
possession of a half share in certain villages 
in the district of Sitapur in Oudh. The 
villages in question belonged originally to 
one Kazi Muhammad Azhar, but some yeais 
prior to the annexation, either for convenience 
in the payment of Government demands or 
from motives of greater security, they appear 
to have been included, with the consent of 
Muhammad Azhar’s widow Wazir-un-nissa, 
in the ¿laka or estate of Nawab Munauwar- 
ud-daula, the ancestor of the principal de- 
fendant in this case. Thus in 1859, when 
the first settlement of the Province was 
carried out, the villages were found to be 
in the possession of Munauwar-ud-daula. 
On that occasion, Wazir-un-nissa applied as 
malik or owner for settlement of the villages. 
The claim was resisted by the Nawahb’s 
agent and was ultimately dismissed. It is 
upon the orders passed by the Wxtra As- 
sistant Commissioner in the settlement pro- 
ceedings, coupled with cartain statements made 
by the Nawab’s Agent, that the present action 
is based. On the 21st of January 1859, in 
answer to a question by the Settlement 
Officer as to his ground of objection to 
Wazir-un-nissa’s claim, he stated as fol- 
lows:— 

“A—This viilage had been included in 
our (my client’s) Iaka for the last seven or 
eight years, it neither being mortgaged 
nor sold. But the arrears for eight (uot 
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clear in ike original) years, regarding- this 
village are still due to us (my client). 
Whenever the original zemindar, t.e., the 
claimant, will pay off our(my client's) money 
he will get the village released. There is 
no other objection.“ 

“Q.—Who mortgaged this village to you 
(your client)? 

“A—We (my client) got this village from 
the wife of Kazi Muhammad Azhar. We 
know nothing about the claim of Karamat-ul- 
Jah.” 

And onthe 19th of February 1859, the 
Extra Assistant Commissioner made the fol- 
lowing order:— 

“The objection of the Agent of Nawab 
Munauwar-ud-daula is that she at her own 
instance got the villages included into his 
Taluka, hence she can get the villages released 
on payment of the arrears and takari. As 
the facts of the case have been recorded 
in detail, therefore it is ordered that the 
qabuitat shall remain as usual in accordance 
with possession in the name of the Agent 
of Nawab Manauwar-ud-daula. The claim 
of the Thakurs, who have been out of 
possession fcr 10U years, is dismissed. The 
zemindart right of the wife of Kazi Muham- 
mad Azhar appears to be correct. She 
should file a separate application to have 
the money due to the Agent to Nawab 
Manauwar-ud-daula settled by arbitration and 
have her villages released.. .Whenever the 
villager, on payment cf the money due to 
Nawab Manauwar-ud-daula, are released, the 
mortgagees shall be at liberty to put forward 
their claim. Let the file be submitted to 
the Deputy Ccmmissioner for perusal and 
approval.” 

As the proceedings related to a number of 
villages, similar orders appear to have been 
recorded on other dates. 

On the 24th of February 1859, the 
Deputy Commissioner, to whom the matter 
was submitted for approval, confirmed the 
settlement with Manauwar-nd-daula and dis- 
missed Wazir-un-nissa’s claim. 

‘For the next eight years, ro action seems 
to have been taken in respect of the property 
in suit, butin 1867 when what is called 
the regular settlement of the Province was 
in progress, Wazir-un-nisse, in conjunction 
wilh her daughter Kutbunnissa, applied that 
the villages might be settled with her. 
Her claim was again resisted on the ground 


that they were included in the sanad granted 
by Government to the Nawab. Her applica- 
tion for settlement was accordingly dismiss- 
ed on the 3lst October 1868. Two 
years later the two ladies applied for - 
sub-settlement in respect of the villages 
in question, but as they could not prove 
possession within the period prescribed 
by law, théir application was rejected on 
the 30th of August 1€71. ‘Their rights, 
however, lo nankar allowance and other 
dues were admitted and affirmed in pro- 
ceedings taken about the same ‘time. Me 

In 1873, Wazir-un-nissa and Kutbunnisa 
transferred by a deed of gift their right 
and interest-in the said villages to defend- 
ant No. 2, who is the son of another 
daughter: of Muhammad Azhar. -Iù 1898 
the defendant No. 2 instituted a suib against 
the defendant Bakar Ali Khan to recover 
possession of thóse villages. His claim was 
dismissed by the first Court, but was com- 
promised on appeal. 

The present action is brought by the 
son ‘and daughter of a brother of de- 
fendant No. 2, who claim to be entitled 
to a half share in the property in suit. 
Their contention is that the proceedings in 
1859 constituted the ancestor of Bakar Ali 
Khan either a mortgagee or trustec on be- 
half of Muhammad Azhar’s widow. The 
latter position was abandoned in’ the first 
Court where the case was tried, on the 
basis that the Nawab was a mortagagee 
or lien-holder, The Subordinate Judge up- 
held the plaintiffs’ contention, and made 
a decree in their favour under section 92 of 
the Indian Transfer of Property Act (IV 
of 1882) for “ redemption ” on payment of 
a sum specified. 

On appeal by the defendant Bakar Ali 
Khan,’ the Judicial Commissioners have 
held the suggestion that Government settl- 
ed the properties with the Nawab as trustee 
for Wazir-un-nissa, or that he undertook 
to hold the same as trustee for her, to be 
untenable. On the question whether the 
plaintiffs. were entitled to any relief on the 
hypothesis that he was a mortgagee, they 
held that section 6 of Act I of 1869 was a 
bar to the action. They accordingly dis- 
missed the suit. 

‘The plaintiffs have 
Majesty in Council. 
behalf that, having 


appealed to His 
It is conceded on their 
regard’ to the pros 


s 
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visions of seclion 6 of Act I of 1869; their 
claim for redemption cannot be sustained. 
Bub 'ib is contended that, as the settlement 
with the Nawab was made subject to the 
rights of Wazir-un-nissa, who was declared 
settled to recover possession ofthe villages on 
payment of the: money due from her, the 
present suit ' comes strictly within -the 
principle enunciated by this Board in Hasan 
Jafar v. Muhammad Askari (1). Their 
Lordships agree with the Judicial Com- 
missioners in holding that the facts of the 
two cases are not at all analogous. In 


Hasan Jafar v, Muhammad Askari (1) the.’ 


settlement was effected with the person who 
took it on a distinct understanding which, 
in ' their Lordships’ judgment, constituted 
him a trustee for his co-sharers who were not 
present at the time. 

In the present ease, the Settlement 
Officer’s proceedings can bear no such mean- 
ing. The Nawab was in possession of 
the villages. by virtue of some arrangement. 
regarding the exact ratura of which there 
is no evidence. At the time of settlement 
he‘or his agent opposed the claim of 
Wazir-uo-nissa to have the porperties settled 
with her, on the ground that he was 
entitled to remain in possession until .the 
monies, he had disbursed on her account, 
were paid off. That objection was upheld, 
and the settlement: was made with the 
Nawab “in accordance with : possession,” 
and the lady was directed to proceed by 
separate application’ to get her property 
released by payment of the money due by 
her. In their Lordships’ judgment there 
is no warrant for the contention that the 
correlative obligation that lay ,on the 
Nawab to release the property on payment 
of the money created a trust or constitut- 
ed him a trustee for Wazir-un-nissa. No 
step appears to have been taken by her 
in compliance with the directions of the 
Settlement Officer;, and the Nawab was al- 
lowed to remain in. possession of. the pro- 
perty without any attempt on her part to 
get it released. In 1867, when she applied 
for the regular settlement of the yillages, 
an adverse title was 
his behalf. From the date of the dismissal 
of her application in 1868 on the ground 
that they were included in his. talaqdart 
sanad the Nawab's possession was adverse 


(1) 26 I. A. 220; 20 0. 870; 4 0. W. N. 65. 
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to her. The present suit was not in- 
stituted until 1905, and is thus clearly 
barred. The appeal, therefore, fails and 
must be dismissed with costs, and their 
Lordships will humbly advise His Majesty 
accordingly. 

Solicitors for the Appellants: Messrs. 
L. Wilson § Co.. 

Solicitors for the: Ist Respondent: Messrs, 
Barrow, Rogers § Nevill. | -= we 

The 2nd’ Respondent did not appear. 3 

» Appeal dismissed, 


any ene em at ` oe ’ 


JEA 





(s. c. 18 C, L. J. 69; B'A. L. J. 105; 13 Bom. L. Re 56; 
"+ 9 MaL. E-499; 15 C. W. N. 297.) f 
«PRIVY COUNCIL, | 
APPEAL FROM THE JUDICIAL COMMISSIONER CF 
. a BIND. e 
1, November 17, 1910. 
Present:— bord Macnaghten,-Lord Mersey. 
‘Lord Robson, Sir Arthur Wilson and . 
Mr. Ameer Ali, 
BACHI AND OTBERS— PLAINTIFFS—. 
APPELLANTS 
versus 
‘BIKHOHAND JIOMAL AXD OTHERS— 
DEFENDANTS— RESPONDENTS. . She 

Dekkhan Agriculturist? Relief Act (XVII of 1879 a aa 
amended by Act VI of 1895), ss. 12, 18 (d), 18 A—Et- 
jor pelemption —Form and 
substance of swit. 

The Dekkhan Agriculturists’ "Relief Act gives ex- 
traordinary relief in a suit for redemption. “But such 
relief cannot be granted i in aguit which is in form one 
for redemption, but in reality a suit to recover pro- 
perty of which the rightful owner has been deprived 
by fraud. 

These are three consolidated appeals from 
three decrees of the Judicial Commissioner 
ot Sind, dated July 5. 1907, reversing a decree 
of the District Court of Sakkar, Larkhana, 
dated November 20, 1905. 

Facts.—Certain property consisting of 
acres of Jand was mortgaged by three persons 
500 Saindine, Mitho and -Sachedine for 
Rs. 2,000 to Bikhcband and Dipchand, two of 
the respondents, in 1892 and it was stipulated 
that the mortgagees would receive the 
produce of a part of the land. In 1894, 
Mitho and his brother, Mirzan, sold 122 acres 
out of the 500 acres to the mortgagees” for 
Rs. 2,000 due on the’mortgage which was 
expressed to be cancelled. Saindino was: a 
witness to the deed of conveyance, and the 
mortgagors got possession of the remaining 


378 acres. The purchasers sold the 122 
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acres to Kherajmal, respondent No.1, who is 
in possession as owner. 

Both Sachedino and Saindino are dead. 
And their heirs instituted this suit in 1905 
‘agdinst Kherajmal, Bikhchand and Dipchand 
on the allegation that the plaintiffs. are not 
bound by the sale of the’ 122 acres in 1894 
and that the mortgage of 1892 is still 
‘subsisting. They prayed for the redemption 
of a two-thirds share of the 122 acres and 
for the special relief under the Dekkhan 
Agriculturists’ Relief Act. 

The Court of first instance held that as 
Saindino was a witness to the deed of sale, 
he was bound by it and his heir is also 
bound; but that the heirs of Sachedino are not 
bound by it. A decree was made in their 
favour. 

On appeal the Judicial Commissioner held 
that the deed of sale was a‘ valid document 
and that its effect::was to extinguish the 
mortgage of 1892; that at the date of the 
suit, there was no mortgage to be redeemed 
and no ‘suit for redemption lay. The suit 
was wholly dismissed. The plaintiffs appealed 
to the Privy Council. 

Messrs. Astbury, K. O., aud Hddis, for the 
- Appellants. 

Messrs. De Gruyther K.0., and L. Chuharmal, 
for the pee as ree 

Judgment. 

Lord Macnaghten._The Dekkan Agricul- 
turists’ Relief Act gives extraordinary relief 
in certain cases. The cases are specified 
in.the. Act. The list inculdes a suit for 
redemption. The only question is—Is this 
suit one in which special reliefcan be granted P 
In‘ their Lordships’ opinion it is not. In 
form it is a suit for redemption. In reality 
it is nothing of the kind. It is a suitto recover 
property of which the rightful owner has 
been deprived’ by fraud. That settles the 
case. 

Their Lordships will, 
advise His Majesty that this appeal ought 
: to be dismissed, and the appellants must 
pay -the costs.’ 


Solicitors for Appellants: Messrs. Sander- 
son, Adkin, Lee and Eddis. 


Solicitors for Respondents: Messrs. T. D. 


Willson § Co. 
Appeal dismissed. 
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(s. c. 15 C. W. N. 266.) 
CALCUTTA HIGH COURT. 
Seconp O:yin Appears Nos. 1068, 1181 AND 
1182 or 1907. 
July 28, 1910. 
Present:—Mere. Justice Carnduff and 
Mr. Justice Richardson. . 
DWARKA NATH BIDYADHUR— 
DEFENDANT— APPELLANT 
versus 
DUMBURUDHUR MOHAPATRA-—~~ 


PLAINTIFE —ResponDENt, 
Rent—Payment of “light tribute” or proportionate 
share of revenue whether rent— Whether person is tenant 
—Inference of law from facts—Second Appéal—Civil 


. Procedure Code (Act Y of 1908), s. 100—Bengal Tenancy 


Act (VIII of 1885), 8, 3 (3) and (5). 

A person holding a maintenance grant on condition 
of paying to the grantor a proportionate share of the 
Government revenue; is a tenant within the meaning 
of the Bengal Tenancy Act. 

Chunder Kant y. Mahamed Hossein, 6 W. R., Act Xt 
Rulings, 1, relied upon. 

Whether the grantee is a tenant-under the grantor 
or not, is an inference of law from findings of fact 
and thatinference is open to revision on second appeal. 

Appeal from the decree of the District 
Judge of Cuttack, dated April 2, 1907, afirm- 
ing that of the Sub-Judge of Cuttack, dated 
September 12, 1906. 

Babus Provas Ohanira Mitter and Susil 
Madhab Mullik, for the Appellant. 

Babu Ram Chandra Mazumdar, for the 
Respondent. 

Judgment.—tThese three appeals arise 
out of three suits which weres by consent 
of parties, heard together and disposed: of 
by the same judgment. The undisputed fact - 
may-be thus shortly stated. 

The appellant is the proprietor of Killah - 
Ambo inthe District of Balasore in Orissa. 
In this kilah the right of primogeniture 
prevails, the estate being impartible and . 
descending on the death of the proprietor . 
to the nearest male heir. The respcndents 
are the aguates of the proprietor, who is the 
appellant before us, and whose ancestors as- 
signed the land in suit, subject toa “light 
tribute” equivalent to the Government re- 
venue, to the ancestors of the respondents 
in lieu of maintenance. The respondents in . 
S. A. Nos. 1181 and 1182 base their title on 
two ancient sanads of the year 1812, while the 
respondent in the. remaining appeal bases 
his title on a rafanama filed in 1&86 in a 
Civil appeal between his father and the 
present appellant’s grandfather. 

Qrissa, it is well-known, has not been 
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~ premanently settled. At the last settlement 
lt 1897 the Settlement Officer treated the 
light tribute” as rent, and increased 
Gt: considerably. Thereafter, the appellant 
sued the 1espondents for arrears of rentas 
tenants on the basis of the new settlement 
| and he obtained ew parte decrees against them 
“in the years 1903 and 1904. The respondents 
then instituted these suits in the Court of 
the Subordinate Judge for declaration that 
the rent decree had been fraudulently obtain- 
ed against them and ought to be seb aside, 
“and that they were liable ta pay presumably 
as proprietors, only a proportion of the 
Government revenue. They also prayed for 
an injunction restraining the appellant from 
executing his fraudulent decrees; but it ap- 
pears that, after the institution of the suits, 
the decrees were infact executed, and this 
prayer, therefore, became infructuous and 
was ignored. The Subordinate Judge has 
found that the ‘ ‘light tribute” payable by 
the respondents is not rent, that the rela- 
tionship. of landlord and tenant has never 
existed between the appellant and the 
respondents, and that, therefore, the Set- 
| tlement Officer was incompetent to assess 
any rent on the lands in suit. He has ac- 
cordingly given the respondents a declara- 
tion tothe effect that they are entitled to 
hold the lands granted to their ancestors 
by the then proprietor of the killah in lieu 
of maintenance, on payment to the appel- 
lant of a proportionate share of the Govern- 


. ment revenue which the jatter has: to de- - 


posit in the Collectorate. These decrees have 
been affirmed by the learned District Judge, 
and the proprietor has now appealed to this 
Court. 


Itis clear that, if the assessment of rent 
fixed by the Settlement Officer in 1897 was 
made under section 104 of the Bengal Ten- 
ancy Act, 1885, his decision cannot now be 
questioned. This is laid down in express 
terms by section 107 of the Act, read with 
section 9 of the Bengal Tenancy. (Amend- 
ment) Act, 1898, (Bengal Act VIII of 1898), 
which runs as follows:—‘“Every settlement 
of rent by a revenue-officer under section 
104 of the Bengal Tenancy Act, 1885, be- 
« fore the commencement of this Act, in respect 
of which no appeal has been preferred to 
the Special Judge appointed under section 
108 of that Act, has the force and effect 
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„therefore, resolves 


“suit were 


“vent” to the proprietors ; and, 
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of a decree of the Civil Court ina suit between 
the parties, and shall be final.” 

Now, it is admitted, and it cannot be 
denied, that if the respondents are tenants, 
no exception can be taken to ‘the proceedings 
of the Settlement Officer. The question, 
itself into one as to 
whether the respondents are tenants Or not. 
Both the Courts below have held that .they 
are not, and it has first been contended before 
us, on behalf of the respondents, that ‘this’ i isa 
finding of fact which cannot be reversed, ou 
second appeal. - 

We think that these is no substance in 
the contention. -The learned Subordinate 
Judge has found, first, that the lands, in 
granted to the ancestors, ‘of ‘the 
respondents in lieu of maintenance ‘and’ on 
the condition that the grantees would pay 
to the grantors their share of the Government 
revenue; secondly, that as the’ ‘grantees 
were bouud to pay only a share of the’ Govern- 
ment revenue, they were never, liable | to pay 
‘thirdly, that, 
therefore, neither the respondents nor ‘their 
ancestors have ever held the lands as tenants 
under the proprietors and the relationship: of 
landlord aud tenant has at no time existed 
between the two. Here, no doubt, we have 
certain findings of fact, and with these we 
cannot, of course, interfere ; but the inference 
drawn from them is an inference of lw, 
which is, in our opinion, open to revision 
by us. The findings amount to this, that 
the respondents hold these lands on pay- 


‘ment of sums proportionate to the Govern- 


ment revenue; and it seems to us that the 
true conclusion from this is that the respond- 
ents are tenants, 

The position 
tenance grants in Orrisa is described by 
Mr. Maddox at page 414 of his Orissa 
Settlement Report of 1900, where he dis- 
cusses the incidents of tenure in klajat 
estates: “In the first place,” he writes, 
“the inheritance to the ownership is governed 
by the law of primogeniture, and from this 
arises the necessity of providing for the 
younger brothers of the family. This is 
done by assigning to the brothers and other 
near relatives villages or parts of villages 
for their support under such names baradaran 
jagir, khorakposak niskar, etc. These grants 
are getierally heritable, but not transferable, 
and the head of the family claims the right 


of these holders of main- ` 
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to resume on the failure of direct heirs, and 
adoption is not recognized kih 

The guestion, we have to decide is whether 
a person. | holding such a grant on condition 
of . . Paying .. to the grantor a proportionaté 
share ft | the Government revenue is a tenant 
of the grantor within the meaning of the 
Bengal , Tenaney Act. Section. 3 (3) of that 
enactment. ‘defines a tenant as “a person who 
holds. land under another person, and is, or 
but for a special, "contract would be, liable to 
pay rent for that land to that person :” and 
aid section (5) of the same section defines 

“rent” as “whatever is lawfully payable or 
de iverable i in money or kind by tenant to his 
landlord, c on account of the use or occupation 
of the land held, xy the tenant.” Now, when 
we, refer to ‘the b aint in S. A. No. 1068 of 
19;.7, we find it is there distinctly stated 
that the jagir in suit was held for maintenance 
on “condition of the payment of an annual rent 
Gama) of so many rupees in proportion to the 
revenue (rajashya) of the killah. Again, 
when we look at thé rafanima, which is relied 
upon in ‘that appeal, we find it similarly 
stated thas the maintenance jagir was to be 
held year by year on payment of a certain sum 
as the rent (juina) thereof to (not through) 
the, proptietor, and thatthe revenue (rajashya) 
assessed on the land should be paid by the 
latter... And, as we have already shown, the 
Courts ‘below have found that the respondents 
are liable tormake, i in respect of theselands, ane 
nual cash payments, to the appellant. The re- 
sult is thas, on the respondents’ own showing, 
as well as on the fact found, the lands are held 
in lieu of maintenance on payment of-sums core 
responding with the share of the Government 
revenue, and ib seems to us that the sums 
so paid or payable are “rent”. In this con- 
nection we may refer to the ruling of this 
Court in Chunder Kant v. Mahomed Hossein 
(1). “This was a suit for the rent (or revenue) 
of land, which was held by the defendant as 
a proprietary talug subordinate to the plain- 
tiff, The defendant undertook to pay the 
revenue, to the plaintiff who was bound to 
pay thé same to the Government, the money 
receivable from the defendant being part 
of the assets of the estate, and the whole 
estate being liable for default of revenue. 
It (was held by the Judges that the rent 
(or revenue) assessed on the taluk might be 


the subject’ of a suit under the Bengal Rent 
(1) 6 W. R., Act X Rulings, 1. 
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Act, 1859. Adopting the ratio decidend? of 
this case, we hold that the respondents are 
clearly not co-proprietors hut tenants, that 
the existence of relationship of landlord and 
tenant follows from the fact found, and that 
these appeals are entitled to succeed. 

We may add that the frame of the suits 
seems to us to be obviously bad. The found- 
ation of them was fraud in obtaining the 
rent decrees of 1903 and 1904, and the cause 
of action was, in each instance, said to have 
occurred on the day on which the fraudulent 
decree was obtained. No particulars of{the 
frauds suggested were, however, set forth 
in the plaints, while at the trial no attempt 
was made to substantiate fraud, but the 
entirely new case that the Settlement Officer’s 
proceedings were ultra vires was made. It 
seems to us that, in these circumstances, it 
is very doubtful whether a declaratory decree 
ought to have besn granted by any Court 
in the exercise of its equitable jurisdiction. 

The result is that these appeals must be 
decreed and the suits dismissed with costs 
throughont. 

i Appeals decreed. 





Cs. c. 6 P. L. R. 1911) 
PUNJAB CHIEF COURT. 

First Civit ArpeaL No. 510 oF 1909; 
December 10, 1910, : 
Present:—Mr. Justico Shah Din and 
Mr. Justice Chevis. 

ASA SINGH—DECREL-HOLDER—PLAINTIPP— 
APPELLANT 
versus 
BUTA AND orasrs—d UDGMENT-DERTORS— 
DEFENDANTS—-RESPONDENTS. : 

Punjab Alienation of Land Act (XIII of 1900), ss. 1, 
2 (8), 21—Reference by Deputy Commissioner —Duty 
of Civil Court to adjuticate— Mor tgagee rights in land 
are ‘land’—Sale of such rights in ewecution of decree, 

When a reference is madeby a Deputy Com- 
missioner to a Civil Court under section 21 of the 
Punjab Alienation of Land Act, the latter is bound to 
adjudicate on the matter. If the Court has refused 
to consider the reference, it may on a representation 
re-consider its order and pass a fresh order according 
to law. 

Mortgagee rights in land, prohibited by the 
Punjab Alienation of Land ‘Act to be alienated, are 
‘land’ within the meaning of section 2 (3) of ‘that 
Act. 

Sukhbashi Ram v. Akbar Shah, 6 P. R. 1903, Rev.; 
52 P. L. R. 1904, referred to. 

When ‘mortgagee rights are sold in execution of a 

decree, in contravention of the provisions of thg 


14 


Vol. IX} 
ASA SINGH Y. BUTA 


Panjab Alieuation of Land Act, the sale may be set 
aside upon a reference made by the Deputy Com- 
missioner of the District under section 21 of the Act. 


Miscellaneous appeal from the order of the 
Divisional Judge, Rawalpindi Division, dated 
the 14th October, 1908, reversing that of the 
District Judge, Rawalpindi, dated the 30th 
November, 1903, sanctioning the auction of 
the mortgagee’s rights. 

Bhagat Ishwar Dass, for the Appellant. 

Dr, Muhammad Iqbal, for the Respondents 
_ Nos. 1 and 2. 


Judgment.—rThis is an appeal admit- 


ted under section 70 (1) (b), Punjab Courts. 


Act. The facts of the case out .of which this 
appeal has arisen are briefly these. The ap- 
pellant, Asa Singh, obtained a decree. against 
the respondent, Buta, in 1897 for .Rs..1, 784. 
The decree-holder sued out execution, and 
mortgage-rights possessed by the judgment- 
debtor in one-half of two separate holdings of 
agricultural land amounting to 21 kanals, 6 
marlas, and 7 kanals, 9 marlas, respectively, 
were attached and sold to the decree-holder 
himself. The auction sale of the judgment- 
debtor’s mortgage-rights in one half of 21 
kanals, 6 marlas, took place on the 21st April 
1903 for Rs. 150, and it was sanctioned by 
the Court on the 23rd April, while the 
morigage-rights in one-half of 7 kanals, 9 
marlas, were sold on the llth November, 1903 
for Rs. 491, and the sale was sanctioned on 
the 4th December 1903.° The rights which 
the judgment-debtor possessed under his 
mortgage in respect of both plots of land-speci- 
fied above were those of a usufructuary mort- 
gagee, and it is not denied that the judgment- 
debtor was actually in possession of those 
holdings at the time when the auction sales 
in respect of his mortgage rights were made 
and sanctioned. 


On the 18th July 1907, the decree-holder, 
in his capacity as auction purchaser, made an 
application to the executing Court stating that 
he had purchased the judgment-debtor’s-mort- 
gage-rights in one-half of 21 kanals, 6 marlas, 
of land and praying that a sale certificate i 
respect of the said rights be granted and pos- 
session of the land be delivered to him. 
Upon this application the Court passed an 
order on the 4th September 1$07 saying that 
the auction sales in -question should be under- 
stood to have been made under section 299, 
Civil Procedure Code (1882) and directing 
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that the mortgage-deeds which had been ‘sold 
be made over to the auction purchaser. .The 
mortgage-deeds were delivered to the dccree- 
holder accordingly, and he has, on the strength 
of those deeds, brought a suit for possession of 
the mortgaged land. The precise nature of 
that suit has‘not been explained to us by the 
learned Advocate for the appellant, nor is the 


- record of it before us, but it is admitted that 


a suit for possession of the mortgaged lands 
has been brought by him and that it is 
still pending. i 

On the £2nd June 1908, the Deputy Commis- 
sioner of Rawalpindi made, what he cal- 


‘led, a reference under section 21A (2) of 


the Punjab Alienation of Land Act, XLII 
of 1900, to the Divisional Judge, Rawal- 
pindi- Division, pointing out that the judg- 
ment-debtor, Buta, being a member of an 
agricultural tribe, the auction sales of his 
mortgage-rights, which were “land” as de- 
fined by section 2 (3) of. the Act, by the 
executing Court, were contrary to the -pro- 
vision, of section 16, and asking that the 
order of the executing Court sanctioning the 
said sales might be set aside. The Deputy 


- Commissioner also pointed out: that the order 


of the Court, dated the 4th September 1907, 
to the effect that only the mortgage-deeds 
had been auctioned was unsound. The Di- 
visional Judge evidently did not realize the 
scope of section 21A (2) of the Alienation of 
Land Act, and wrote an order on the 25th June 
1908 saying that the order of the executing 
Court dated the 4th Septeniber 1907, noi hav- 
ing -been appealed against, was final, and that 
as the subject-matter of ‘the suit -brought 
by the decree-holder as auction-ptitchaser 
under the Couri sales was still sub judice 
and might come before him on appeal, he could 
give no opinion on the points raised by the 
Deputy Commissioner. On the Ist July 
1908, the Deputy Commissioner again drew 
the attention of the Divisional Judge to the 
provisions of section 21 A (2) of the Act 
aforesaid, and pointed out that he had 
applied, and was again applying, for revision 
of the order of the -execating Court sanction- 
ing the sale of the judgment. debtor's mort- 
gage-rights to the decree-holder, such sale 
being contrary to the provisions of the Act. 
Upon this the Divisional Judge passed the 
order, dated the 14th November 1908, 
sange ing the auction sales in question, from 
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which an.appeal was. preferred to this Court 
se the decree-halder, Asa Singh, urging — 
_ (1) that the. Divisional Judge had no 
: =. jurisdietion to entertain a second 
_. application for revision by the 
. Deputy., Commissioner after having 
. rejected the frst application. 
(2) that, the Divisional, Judge was 
wrong, in law in holding that the 
ae word “land” in section 2 (3) of the 
_Alienatian of Land Act included 
mortgage-rights in such land ; 
(3). that the Divisional Judge was wrong 
in, holding that section 21A of the 
Act applied to a sale made under 
the orders of a Civil.Court. 

‘The Judge in Chambers before whom the 
case came up for.a preliminary hearing held 
that no appeal lay to this Court as of right, 
but as, in his opinion, important questions of 
law were involved and they required further 
consideration, he admitted the appeal toa 


- Division Bench under section 70 (1) (b) 


of the Panjab Courts Act. 
Befure us the learned Advocate for the 


, appellant has contended that an appeal lies 


. of the case. 


. think it has no force. 


as of right to. this Court; while, on the other 
hand, the respondents’ Counsel has urged as a 
préliminary objection that a petition for 
revision could not lie in this .case under 
clause (b) of section. 70 (1) of the Punjab 
Courts Act. These contentions have to be 
disposed of before we enter upon the merits 
. As regards the contention 
advanced by the. appellant’s Advocate, we 
The order impugned 
ig ono passed by the Divisional Judge, nob as 


. an appellate Court bat as a Court of revision, 


upor. an application made by, the Deputy 
..Commissioner undef section 21A. (2) of Act 


KIT of 1900 for revision, of the order of the 


. executing Court sanctioning the sale of the 


judgment-debtor’s mortgage-rights of ag- 


`. piealtural land to the decree-holder, and 


as the aforesaid section confers no right of 


. appeal from the order of the Divisional Judge 
_ onthe aggrieved party, no such right can 
. be conceded to the decree-holder in this case 


apart from the provisions of the Punjab 
Courts Act Under section 40 of that Act, 
itis only from an appellate decree of the 
Divisional Court that a further appeal lies to 


-this Court, and as, obviously, the order com- 


plained of, though a.decree within the mean- 
ing of the Civil Procedure Code, is not an 
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appellate decree (no appeal having been filed 
from an original dsecree to the Divisional 
Court), the aggrieved party has no. right to 
prefer a further appeal to this Court. We, 

therefore, overrule the loaracd Advooate's 
contention. Weare equally claw that the 
preliminary objection raised by the respond-- 
ent’s Counsel is untenable. Section 21 A of 
Act XIII of 1900 lays down special rules of 
procedure for the benefit of the Deputy 
Commissioner concerned, who is empowered 
to apply for the revision of a decree or 
order passed by a Court in contravention of 
any of the. provisions of the Act “to the 
Court, if any, to which an appeal would lie 
from ‘such decree or order or in which. an 
appeal could have been. instituted at the time 
when the decree or order was passed or in 
any other case to the Chief Court.” If the 
appellate Court passes.an order rejecting 
the Deputy Commissioner’s application, he 
may, within a prescribed period, apply to the 
Chief Court for revision thereof. But for 
the enactment of this latter provision, the 
Deputy Commissioner would not have been 
able tovinvoke the reavisional jurisdicticn 
of this Court, and, therefore, the legislature 
thought it necessary to enact sub-section 
2l A of this Act. The enactment of this 
special -provision for . the benefit of the 
Deputy Commissioner, however, does not 
take away the right which a party to a suit 


- or an execution proceeding has -of applying 


to this Court under the general provisions of 
section 70 of the Punjab Courts Act for 
revision of an order or a decree passed ina 
case in which no appeal lies to this Court. 
Section 21A} of the Alienation of Land Act, 
while it epnfers upon the Deputy Com- 
missioner a special right of applying to this 
Court on the revision side, does not expressly 
negative the exercise of any such right on 
the part of an aggrieved party and it would 
certainly be imputing io the Legislature a 
most unreasonable intention to hold that the 
right possessed by such a party of invoking 
the revisional jurisdiction of this Court 
under the general law of the land is taken 
away by necessary implication as simply 
because the aforesaid section does not confer 
such power on such party equally with the 
Deputy Commissioner. The contention of the 
respondents’ Counsel, if accepted, world , 
work obvious injustice and lead to grotesque 
consequences, and wé are not prepared to 
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accede to it unless compelled to do so by the 
plain language of an enactment. We have 
been referred to no such enactment, and we, 
` therefore, overrule the prelimiaary objection. 

Coming now to the grounds of appeal, the 
first ground has, in our opinion, no force. 
Ib is clear from the order of the Divisional 
Judge, dated the 25th June 1908, that the 
Deputy Commissioner's application for 
revision was not “rejected” by the Divisional 
Judge. The latter officer, as has been 
noticed above, did not understand the scope 
of the Deputy Commissioner’s application, 
nor did he grasp the precise bearing on it of 
section 21A of Act XIILof 1900. He simply 
refrained from passing a definite order, and 
this surely did not amount to a rejection 
of the application for revision, and, thérefore, 
. the second application for revision, upon 
which the Divisional Judge passed the order 
under consideration, amounted merely toa 
renewal or amplification of -the first applica- 
tion. That being so,.the Divisional -Judge 
. had full: jurisdiction to pass an order upon 
: the Deputy Commissioner’s. second applica- 
. tion. of the Ist Joly 1908, and we ‘hold 
accordingly. As regards the second ground 
` of appeal; it is" not now disputed that the 
: ruling of the Financial Commissioner in the 
:. ease of Sukhbushi Ram v. Akbar Shah’ (1) 


is correct, and that; therefore, the mortgage . 


rights of the respondent, Buta, in one-half 
of. 21 kanals, 6 sarlas, ‘and one-half of 7 
kanals, 9.marlas, of land were “land” within 
the meaning of section 2 (3) of- the’ Aliena- 
tion of Land Acts It is, however, urged 
‘that it was only ‘the:mortgage-deeds relating 
to the lands in question, which were in 


possession of. Buta, that were sold at thé, 


. auction sales -held on the 21st April 1903 
: and 80th’ November 1908, and that the mort- 
‘gage-rights: of? Buta in those lands were 
never sold. This:point is not raised in the 
. grounds of appeal and cannot be allowed to 
be raised for the first time in argument. 


Even, however, if the point could be raised’ 


at this stage, we are clearly of opinion that 
it was the mortgage-rights of Buta that 
were sold. by auction, and not the mortgage- 
deeds only. The order of the executing 
Court, dated the 4th September 1937, takes 
an incorrect view of the nature of the 
property sold in execution of the decree, 
for if only the mortgage deeds had been 


(1) 6 P. R, 1903 Rev, ; 52 P. L. R, 1904. 


INDIAN CASES. 


A8th July 1907, in 


399 


sold and not the mortgage-rights that 
accrued under those deeds, we fail to under- 
stand why the auction-purchaser, who was 


‘the decree-holder himself, should have paid 


Rs. 150 as purchase-money at the first sale 
and Rs. 49 at the second, these sums 
representing very nearly the original values 
of the mortgage-rights possessed by the judg- 
ment-debtor under his mortgage deeds. All 
doubts on this point are set at rest by the 
decree-holder’s own applicaticn, dated the 
which he distinctly 
stated that he had purchased the mortgage 


‘rights of the judgment-debtor, and that he 


was entitled to get a sale certificate and to 
have the possession of the mortgaged land 
delivered to-him. We, therefore, hold that 
the mortgage-rights of the judgment-debtor 
in the above-mentioned land were sold, 
and the question for decision is, whether the 
sale of those rights was in contravention of 
any of the provisions of Act XIIL of 1909. 
Jt is urged that the rights of the mortgagee, 
Buta, under his mortgage-deeds included 
not only the right to take possession of the 
mortgaged land ‘and to appropriate the 
profits thereof, but also the right to recover 
the mortgage-money from the mortgagor, 
and that this latter. right < cartainly is not 
“land? within the meaning of ‘section 2 (3) 
of the“ aforesaid Act.- -Wé think that ‘this 
distinction ‘between the two kinds of rights is 
immaterial forthe purposes of this case, in- 
asmuch as thè right of the .mortgagee to 
receive rents and profits being admittedly 
“land” as defined by. the Act, the mere fact 
that other rights uot included in the defini- 
tion of “land” .may also be considered to 
‘have been sold to-the:decree:holder, does 
not render the anuction-sale of the entire 
bundle of mortgage-rights a valid sale of 
land for the purposes, of. the. Alienation of 
Land Act. The sale in question must stand 
or fall as a whole, and as the order sanction- 


ing the sale, which was impugned by the 


Deputy Commissioner, covered the sale of 
the mortgage-rights which admittedly were 
“land”, without making any distinction 
between the two kinds of right,“ which is now 
sought to be drawn by the appellant’s 
Advocate, that order as a whole was con- 
trary to the provisions of section 16 of Act 
XIII of 1900. ¿The second ground of appeal 
is, therefore, overruled. 

The third ground of appeal was not seriously 


. 
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_ pressed, and if could not well be pressed, 
“inasmuch as section 21A of the Actin very 


““elear terms applies to an order passed-by a 


vt 


H 


4, offence. every, conceivable hypothesis of innocence 


pee 


7 arried the’ deceased Musammat Santi, 


* Civil Court in contravention of any of the 
““provisions of the Act, and obviously when a 
“gale of land belonging ` to a member of an 
agricultural ‘tribe is made under orders of . 
„ Civil Coart i in execution of a decree, the 
*~‘provisions of section 16` of the said Act are 
contravened. ` 

For the foregoing reasons we hold that the 
- order of the’ Divisional Judge cancelling the 
‘orders of the executing Court by which thesales 
* of the mortgage ‘rights of the judgment- 
débtor, Buta, were sanctioned was correct, 
and we dismiss this appeal with costs. 
Appeal dipanasi. 


twos 





(8. ©. 7 P. L. R. 1911.) 
[PUNJAB CHIRE COURT. 
CrIMINAL, Reviston No. 665 oF 1910. 
November 25, 1910. , ae 
` Pr resent: :—Mr. Justice Kensington and 
“Mr. Justice Rettigan, 
_ LACHMAN SINGH — Convict—AppeLtant 
VETSUS 


EMPEROR—Responpent. 
Evidence--Guilt—Innocence. , 
Before an accused person can be convicted of an 


Ady 


“must, be at least reasonably excluded. 
’ Crown v. Gulab, 5 P. R. 1872 Cr., referred to. 


“Appel from the order of the Sessions 
Judge, Amritsar Division, dated the 24th 
October 1910, convicting Hie appellant. 

Mr. Beechey, for the Appellant. | 

‘Mr, Broadway, for the Respondent. 

Judgment.—-This case is before us 


on appeal “and “also under section 374, 


Criminal Procedure Code, for confirmation, 


of the sentence of death. There i is no direct 
evidence’ ‘of murder against the appellant, 
“who is described as a weak-minded neurotic 
youth of about 19, and we do notthinkthat the 
learned Sessions Judge has sufficiently realis- 
‘ed the necessity of extreme care when dealing 
with so grave a charge, based on circum- 
stantial evidence only. The necessity is 
inereased when, as here, he was not support- 
ed by the opinion of the assessors. 

We donot understand why the Sessions 
‘ Judge has assumed that the appellant. had 
aged 
5. Oral evidence has, no doubt, been loosely 


INDIAN. GASES. 
3 sae 


{1911 


given to the effect that she was his wife 
but there seems to be nothing io go on 
beyond the fact that he has. lived in the 
, Same house with .her for years, ever since 
the. death of her. first husdind, brother of 
the appellant. Considering that the: appellant 
. Was a mere boy of about 12, when his brother 
died and that she was some 6 years older 
than the appellant,,there is. mothing remark- 
_ able in this. In ordinary course, she would 
continue to live in the same enclosure. © The 
appellant's bare assertion that he married 
her 5 years before cannot possibly be correct, 
as in that case. her first husband’s land would 
not be still recordedin her name, as proved 
by the patwart, witness. No. 13. The disparity 
of age also makes the second- marriage 
impossible unless it took place so recently 
that appellant.conld hardly know whether 
he was likely to have children by the woman 
or not. Woe cannot accepb the theory that 
appellant turned against the. woman because 
she was childless to him, and he, therefore, 
wanted to marry again, as even plausible. 
, The marriage „with: her is certainly «not 
proved and even if it is assumed. without 
. proof that some sort of chadar gndazi: union 
had taken place, there was nothirig to.prevent 
appellant from marrying again if he wished 
‘to. He would not.in that ease have : to 
_ give up his brother’s land’? as the Sessions 
Judge surmises. No explanation is given 
of this curious suggestion, which is negatived 
„ab once by the facts that the land was.not yet 
his to give up, and that if it had really 
passed to him by marriage with Santi, thongh 
not, so yecorded in village papers, -his 
re-marriage would not alter: the situation. 
He may, no doubt. have killed the--woman, 
‘but we feel certain that if he had any motive 
for doing so it has not been disclosed, and is 
not: the one put forward by the. Sessions 
Jndge on the, strength of what is said by 
Jagat Singh, lumbardar, witness No. 4, whose 
evidence must be regarded with suspicion 
when read with that of witnesses Nos. 2 and 5. 
Where so much is obscure ib is futile to 
guess at motives and- the only reasonable 
supposition is, as the prosecution tried to 
establish by Dhiana, witness No.7, thatthe two 
quarrelled about something, no one knows 
what, on the 26th Jane. Dhiana’s evidence 
is, however, of the weakest, and proper 
proof of a quarrel is wanting, Jt is daniel 
by the next door neighbour, Musim nat 


Vol. 1X] 


RAM RAGHUBIR V. IMANI BEGAM. 


INDIAN 


seems to have been of a flimsy ‘nature, 
and plaintiff's. desire to put up what he 
calls rafters in its -place is open- to. the 
obvious ..objection - ihat re-construction in 
that form is: neither. expedient nor safe. 
The original object -of the bridge has 
now gone and no useful purpose will be 
served. by restoration. The suggestion that 
plaintiff should:at any rate be enabled to 
re-consiruct half the bridge as a sort of 
fying platform is, as the lower Appellate 
Court points out, absurd. Moreover, this is 
a matter .solely between plaintiff and the 
Committee. It was not necessary to drag:de- 
fendant into Court, if plaintiff really wanted 
to.do-no more than this and his suit was 
bound to fail in that case. 

The. lower.Appellate Court's finding No. 2 
does not commend itself.to my judgment. The 
substantial effect of it, if it could possibly 
have any effect at all, would be: merely to 
strengthen. plaintiff’s handsin the event of 
his approaching. the Municipal Committee 
again. The defendant cannot be compelled 
by the Corrts to take any active- steps 
towards. getting. the bridge restored against 
his will for- plaintiff's benefit. As matters 
stand plaintiff has been told plainly that he 
cannot have his bridge. Hethen ceases to have 
any, cause of action on a mere hypothetical 
suggestion that this initial difficulty can be 
disposed of. It is no part of the duty of the 
Courts to give him assistance of any sort, and 
he is altogether, premature in trying to enforce 
his supposed rights against the defendant. 
It. would. be an “improper: and arbitrary 
exercise of the powers of Civil Courts. to 
give him any kindof declaratory decree against 
the defendant when no result could follow 
from this declaration. ; -> 


This was substantially the- view originally 
taken by the. lower Appellate Court which 
dismissed plaintiff’s suit, for reasons which 
were, in my opinion, quite correct. - No other 
conclusion is possible on the finding now, 
arrived at under point No.1. The appeal is 
accordingly dismissed with costs to plaintiff. 
As the. case stands, there is absolutely. 
nothing to be said for plaintiff, and he 
has been putting defendant to much un- 
necessary trouble with a suit which ought. 
never to have been brought. He had no 
immediate cause of action against the defend- 
ant, 

Appeal dismissed, 


OASES. 403 


OUDH JUDICIAL COMMISSIONER'S 
aes COURT. 
Execotion or Decree Arrest No. 12 or 1909. 
August 25, 1902. 
Present:—Mr. Sundar Lal, A. J. C. 
. Lala RAM RAGHUBIR—AprELDANT 


versus 
Musammat IMAMI BEGAM AND ANOTHER— 
+, RESPONDENTS, 


Transfer of Ivoperty Act (IV of 1882, s. 90— Cire 
Procedure Code (Act V of 1909), O. XXXIV, r. 6— 
Mortgaged property encumbered beyond its valuc— 
Abandonment of claim by mortgagee against such pro- 
perty— Right to obtain personal decree against mortgagor 
— Puisnemortgagee nat bound to redeem prior morigages. 

A mortgagee obtained a deeree for sale and in 
pursuance thereof caused a portion of the morigaged 
property tobe put to sale, but no one came forward 
to bid because the property was subject to several 
prior mortgages, the amount due on which exceeded 
the value of the property, he thereupon withdrew 
the property from sale and applied for a decree under 
section 90 of the Transfer of Property Act: 

Held, that under the circumstatces the mo:tzagee 
decree-holder was entitled to apply for and obbrin 
a personal decree against the mortgagor on abandon- 
ing all claim against the property. : 

Obiter.—1t is not incumbent on a puisne mort- 
gagee to redeem the prior mortgage. He can do 
so . if he likes. But if he does not elect-to redeem, 
the prior mortgagee’s right to sell the property is 
paramount as against him. aà 

Muhammad Akbar y. Munshi Ram, A. W. N. (1899) 
208 and Badri Das v. Inayat Khan, 22 A. 
404; Mata Din Kasodhan v. Kazim Husain, 13 A. 
432; Ram Shankar Lal v. Ganesh Prasad, 29 A. 
385; 4 A. L. J. 273; A. W. N.(1807) 97; 2 M. iu. T. 249; 
Perbhu Narain Singh v. Amir Singh, 29 A. 869 ; A. W. 
N. (1907) 88; Parbhwu Narain Singh v.  Buldeo 
Misra, 2) A. 260; 4 A. L. J. 157, A. W, N. (1807) 69; 
Kedar Nath v. Chandu Mal, 26 A. 25; A. W. N. (1903) 
179; Sheo Prasad v. Behari Lal, 25 A. 79, referred to. 

Appeal against the order of the District 
Jadge, Lucknow, dated 4th December 1903, 
reversing the order of the Additional Munsif, 
Lucknow, dated 10th September 1908, 

Pandit Tara Shantar Sharma, for the Ap- 
pellant, 

Syed Shahan Shah Husuin and Babu Gokul 
Prasad, for the Respondents. 

Judgment.—tThis appeal arises out of 
an application under section 90 of Act 1V of 
1832 which was granted by the Court of first 
instance and refused by the lower Appellate 
Court, It is necessary to explain, shortly, the 
facts of the case which give rise to the point 
I have to decide in this appeal. On the 89th 
of May, 1896, the judgment- debtors executed 
a mortgage of certain property in favour of 
the plaintif. The time fixed for the pay- 
ment ofthe money was four months. On 
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ihe £Oth of September, 1899, the mortgagee 
instituted a suit for the sale of the mort- 
gaged property andon the 16th of Decem- 
ber, 1899, obtained a decree for the sale 
thereof. On the 18th of August, 1902, an 
order absolute for saleof the property was 
obtained. The property ordered to be sold 
by the decree was subject to certain prior 
mortgages. The decree-holder applied for 
the sale of and actually put up to sale a part of 
his mortgaged property, but, as it was sub- 
ject to several prior mortgages, the amount 
of which far exceeded the value of the mort- 
gaged properly, not a single bid was made 
by any one, and no sale, therefore, of the pro- 
perty actually took place. The decree-holder 
did not venture io putany other part of the 
mortgaged property to sale, as -the whole of 
it was subject to prior mortgages the amount 
due on which exceeded the value of the 
property. To do so, would have been to 
incur further costs for no useful purpose. 

The prior mortgagees in their turn put up 
the property to sale. It was sold on the 
8lst of August 1906 and it is common ground 
thatthe price fetched. at the sale was not 
sufficient to pay up the amount due even on 
the prior mortgages, There is thus no mort- 
gaged property left which can now be sold 
in execution of this decree. 

The decree holder has, therefore, now ap- 
plied for a decree under section 90 of Act IV 
of 1882. The judgment-debtors contend 
that, as {he property directed to be sold by 
thedecrce, dated 16th December, 1899, has not 
yet been sold in execution of the said decree, 
the dectee-holder is not entitled to obtain a 
decree under section 90 of Act IV of 1882. It 
has been argued that the deeree-holder should 
have proceeded to sell the property in pursu- 
ance of the order absolute, dated 18th 
August, 1902, and it was only in the 
event of the net proceeds of “such sale” (:.e., 
a sale of the property ordered to be sold by 
the decree dated 16th December, 1899, and 
the order absolute dated 18th August, 
1902). being found insufficient to satisfy the 
decree that decree under section 90 of the 
Act can be obtained. Reliance is placed on 
the rulings of the Allahabad High Court in 
ihe case of Mohammad Akbar v. Munshi Ram 
(1) and Badri Des v. Inayat Khan (2). It 
was held in the latter case that the puisne 


mortgagee ought to have redeemed the prior 
(1) A. W. N. (1899) 208, (2) 22 A. 404, 
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mortgage and put up the property (as dis- 
tinguished from the equity or redemption 
mortgaged to him under his puisne mort- 
gage).to sale to recover the amount due to 
him. Until such sale has taken place, and 
the net sale-proceeds found insufficient to 
satisfy the mortgage, no decree, under sec- 
tion 90 of Act IV of 1882, could be made. 
The section itself is, no doubt, not very hap- 
pily worded and in the cases referred to a 
stringent construction has been placed upon 
its provisions, These cases, however, were 
decided while the view of law laid down in 
the Full Bench case of Mota Din Kasodhan v. 
Kazim Husain (3) was in force in the Allah- 
abad High Court. It was held in that case 
that, under the provisions of the Transfer of 
Property Act of 1882, the mortgaged pro- 
perty alone, as distinguished from the rights 
of the mortgagor in the said property on the 
date of mortgage, canbe soldina suit ona 
mortgage. It was, therefore, held that a 
puisne mortgagee could not sell the rights of 
his mortgagors in the equily of redemption 
mortgaged to him subject to the rights of 
the prior mortgagee. He must redeem the 
prior mortgage and then sell the property to 
recover the amount due to him under his 
own mortgage as wellas under the prior 
mortgage redeemed by him. 

While that view of law was in force in the 
Allahabad High Court, it was the duty of the 
puisne mortgagee to redeem the prior mort- 
gage andthen bring the property mortgaged 
to sale. The sale under section 89 would, 
under the Jaw then in force in Allahabad, 
be asale of the property and until there had 
been “such sale” of the property, no 
decree under section 90 was possible. 


This view of the law was not accepted by 
this Court, and the case of Mata Din Kaso- 
dhan v. Kazim Husain (3) has been recently 
re-considered by another Full Bench of the 
Allahabad High Court in Ram Shankar Lal 
v. Ganesh Prasad (4). Under the law as now 
enunciated by the Full Bench of that Court 
a puisne mortgagee can sell the property 
mortgaged to him (ze, the equity of re- 
demption of his mortgagor) subject to the 
rights of the prior mortgagee. In other 
words, itisno longer incumbent on the puisne 
mortgagee to redeem the prior mortgage. 

(3) 18 A, 482. 


(4) 29 A. 385; 4 A. L. J. 273; A. W. N. (1907) 97 
2 M. L, T., 248 (F. B.). 
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He can sell the property for what it may be 
worth subject to the prior mortgage. The 
stringent rule of law laid down in the cases 
of Mohammad Akbarv. Munshi Ram (1) and 
"Badri Das v. Inayat Khan (2) is no longer 
necessitated by the rale of law enunciated by 
the ruling ofthe Full Bench in Mala Din 
Kasodhan’s case (8), The hardshipof the rule 
laid down in these cases is obvious. If the 
plaintiff in this case had obtained a*simple 
bond for his money, hecould have proceeded 
to recover that amount dneto him by sale 
of any property of his debtor. Tf he had 
obtained a mortgage for the money advanced 
by him, it was at his option to have aban- 
doned his mortgage and he could have sued 
for and obtained a money decree. In exc- 
cution of such decree he could have proceed- 
ed tosell any property of his judgment- 
fdebtcr to recover the amount due to him, 
But if he happened to have obtained’a decree 
for sale on his puisne mortgage, it was in- 
cumbent on him to pay up the amount due 
on the priormortgage (no matter whether the 
amount of the prior mortgage was far in ex- 
cess of the value of the mortgaged property 
or not), sell the property for what it may 
fetch, and then and then only he could pro- 
ceed under section 90 of the Act. A case like 
this forcibly illustrates the harshness of a sale 
like this. 

The rigour of this rule has, I think, 
been relaxed in subsequent cases in which a 
more liberal construction has been placed 
upon the language of that section. In the 
case of Kedar Nath v. Ohandu Mal (5) part 
of the mortgaged property ordered to be sold 
in a decree for sale, was, at the suit of a third 
party held not to be the property of the 
mortgagor. The mortgagee, therefore, could 
not sell this portion of the mortgaged property 
ordered to be sold by his decree under section 
88 of Act IV of 1882. He, however, pro- 
ceeded to sell such portion as was left avail- 
able for sale. The sale-proceeds of this por- 
tion were insufficient to satisfy the decree and 
he applied for a decree uncer section $0 to 
recover the remainder. It was held by 
Aikman, J., that‘"In the present case the 
respondent brought to sale the whole cf the 
mortgaged preperty -which he eduld sell, and 
has thus exhausted his sights under the 
order absolute. He has been forbidden by 


a decree of Court to bring to sale any larger 
(5) 26 A, 25; A. W. N, (1908) 179, 
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„portion of the mortgaged property than he 
has sold. It appears to me that on this 
state of facts it would be in the highest degree 
inequitable to refuse him a decree by which 
alone he can recover. from his judgment- 
debtors the unpaid balance of money whieh 
they owe him.” The decree granted by the 
Court below under section 90 aforesaid was 
upheld by the High Court. The caso is 
analogons to the present case. In that case 
the property ordered to be sold by the decree 
under section 89, could not be sold by reason 
of a third party establishing his title para- 
mount to it. A prior mortgagee’s right to sell 
the mortgaged property is aright paramount. 
as against the pnisne mortgagee who does 
not elect to redeem such prior mortgage, 
No puisne mortgagee is bound in law to re- 
deem a prior mortgage. It is, no doubt, at 
his choice to do so, if he likes. Ibis, 
however, not incumbent on him to do so. 
A sale in execution of a decree on a 
prior mortgage, renders the property 
no longer liable to sale in execution of 
a decree on a puisve mortgage. Such sale 
takes the property sold as effectually out of 
the purview of the decree for sale on the 
puisne mortgage, as the establishment of a 
title paramount of a third party in the case 
decided by Aikman, J. Ifin that case the 
inability to sella part of the property ordered 
to be sold by the decree under section 89 was 
no bar to the granling of an order under sec- 
tion 90, there is no reason why the in- 
ability to sell by reason of,a previous sale 
to satisfy a prior and parnmount charge should 
be a bar in this case. The principle of thar 
case applies fully to this case. 

In another case a similar question was 
considered by Richards, J., Pirbhu Narain 
Singh v. Amir Singh (6). In that case some of 
the property directed to be sold by the decree 
was found to be unsaleable. It was, there- 
fore, withdrawn from sale and not sold, The 
netsale- proceeds being insufficient to satisfy the 
decree, an application was made under section 
90 for a personal decree forthe balance. Mr. 
Justice Richards dissented from the ruling 
in the case of Alahammad Akbar v. Munshi 
Ram (1). His Lordship at page 370 observ- 
ed: — If, however, the principle laid down 
there is applicable tu the present case, L do 
not feel bound to follow the decision, because | 


consider that there are authorities of at least 
(6) 29 A, 369; A W. N. (1907) 83. 
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equal authority, in whieh a. contrary view 
has.been taken. The decree-holder in this 
case clearly showed by the answer he pat in 
to the judgment-debtors’ 
abindorned all claim against the mortgaged . 
property other than that part, of tt which. 
had been ‘actually sold, and Mr, Gokul 
Prasad has seb at resi any question upon 
this point by „expressly abandoning in open 
Court on behalf of his client any. claim 
against the mortgaged plats which have not 
been sold. In the case of Sheo Prasad v. 
Behari Lal (7) it was held that a decree. 
under, section 90 might be had, although the 
mortgagee had not included in his suit or 


caused to be sold the entire or the mortgaged 


property. Tt is said in the jndgment, at 
page §2:— ‘It ‘seems tous that great hard- 
ship might be entailed on a mortgagee if he 
could not relinquish ‘his claim toa part of 
the property purporting to be comprised in’ 
his mortgage except on the penalty of losing. 
his right under section 90 if he found that 
it was to his advantage to do so. For ex- 
ample, is might be that a'pôrtion of the 
property was heavily incumbered. It might 
also be that the mortgagor's title to a portion 
of the property was in dispute. In either of 
these cases the result of endeavouring to sell- 
property so incumbered or the’ portion, the 
title to which was in ‘dispute, might entail 
‘heavy ` expenses and protracted litigation.” 
These remarks appear to me to apply with 
equal force to the praesent case. When the 
decree-holder found that a portion of the 
property was ofa nature that could not be 
legally ‘sold, I can see no reason why he 
should not abandon his claim against it, nor 
do L see any good reason or common sense 
in forcing the Collector to g> through the 
farce of putting up to sale property which 
he and the deeree-holder believed could not 
ba legally sold. In the case of Ghafur Hasan 
Khan v. Muhimmad Kifayatullah Khan (8) it 
was held, following the case I have jast 
referred to, that where a mortgagee obtained 
a decree for the sale of the entire mortgaged 
property, but ou asking for an order absolute 
relinquished his claim against a part of the 
mortgaged property, he was entitled, when 
the proceeds of the property.sold proved 
insufficient to satisfy the decree, to obtain a 
decree nnder section 90.” - 


(7) 25 A. 79. 
(8) 28 A. 19; A, W. N. (1905) 165; 2A. L. J, 413. 
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My attention was called to ‘the case, of 
Purbhu Nurain Singh v. Ballea Misra (9). 
The decision-in that, case, while not dissenting. 
from the raling,in the case of Kedar Nath v. 
Ohanidu Mal (5), proceeded . on, the special 
The procedure adopt- 
ed by the decree-holder in that casa -could 
not, according. to the .Hon’ble Justice Sir 
George Knox, be brought into harmony with 
sections 88, 89, and 20. of the Transfer of 
Property Act. In this case the decree-holder 
proceeded to put up a part of the mortgaged - 
property to sale. No one offered a bid, as 
the prior mortgages mere than covered the 
value of the properly. .. The.same would have 
been the result if the remainder of-the mort- 
gaged property would have been put-up for sale. 
The decree-holder would have only incurred 
further costs for, the satisfaction of ascertain- 
ing that no bidder was forthcoming to bid 
even a pie for property,so heavily incumbered. 
An attempt to sell the. property. such as was 
made in this case was a sabsatantial com- 
pliance with the provisions of sections 89 and 
90 of the Act. 5 

Mr. Justice Richards’ judgment in that 
case is also based on another ground, The 
mortgagee, his Lordship held, was entitled to 
abandon his lien against any mortgaged pro-, 
perty both before and after a decree. On 
that ground, too, the decree-holder could 
maintain this application under section 90. 
of the Act. 

Lam, therefore, of opinion that the decrea 
of the Court of firat instance was right and 
that the learned Judge has erred in reversing 
the same. I, therefore, decree the appeal 
and, setting aside the deerae of the lower. 
appellate Court restore that of the Court of. 
first instance with costs in all Courts. 


appeal allowed. ` 
(9) 39 A. 260; 4 A; Ta J. 157; A. W. N. (1907) 59. | 
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wrestling purposes—Contract Act (IX of 1872), s. 74— 
Penalty—Enhanced.‘ interest after date of default— 
Liability of a Hindu son to discharge his father’s debts 
though not contracted for legal necessity—Mortyage of 
family property by father. 

Undér Hindu Law nioney ‘borrowed bya Hindu 


father for wrestling purposes cannot be consider si as- 


money borrowed for immoral purposes. - 

A. mortgagor agreed to pay interest at 54 per aon 
per annum and further agreed that if he failed to 
pay that interest he would, from the date of default, 
pay ‘interest for the” future at the rate of 12 
per-ceat. per annum: - Held; that such aprovision was 
not a penalty, 4 

Whether a pari ticular provision for enhanced 
intérest froth’ ate ‘of “default is a stipula- 
tion by way of pendlty*is a question’ for construction 
according to the terms of the decd: and the cir- 
cumstances of cach case. 

Gaya Dan y. Madan Behari, 3 0. c. 168; ‘anihan 
Singh v. Debi Din, 5 0.0: 406; Umar Khan Mahamad 
Khan Deshmukh v: Sle Khan; 17°B. 108, referred to.- 

Where a.mortgage of family - property has been 
affected by the father, not for legal necessity, but also 
not for immoral, purposes, the mortgagee is entitled 
to a morteafe- ilecrée against the interest of both 
fathor and gon; the principle being ‘that sons can- 
not set up their rights against their father’s alienation 
for an antegedent debt, or against his creditors for 
debts not tainted with immorality. 

Nanomi Babuasin v. Madhun Mohan, 13 0, 21; Badri 
Prasad v: Madan Lal, 15 A. 75; Debi Prasad v, Jadu’ 
Rai,-24 A. 459;-Jangi "Singh v. Chaudhri -Ganga Singh, 
10,.0, ©. 360; Moheshur. Dutt Tewari v. Kishun Singh 
11 O, W, N. 294; 5, C. D. J. 441; 34C. 184, referred to. 


“Appeal. against the order of the Subordinate 
Judge, of Unao, dated the 30th January 
1908. 

Mr. J. Jackson and Babu Bids Lal, for 
the Appellant. a 

‘Pandit Gokatan, Nath, 
Beni Madho, for. ‘the ` 
and 3. 

“Babu Hari Kishet Dhaon, for the Respond- 
ent No. 1. 


Misra and. Pandit 
Respondents Nos. 2 


‘Judgment. | 

‘Tadball, A, J, C The ‘facts of this’ „case 
are as follows: By s : 

‘One Prag, ‘Dass, brahman, died leaving a 
minor son, Sheo, ‘Shanker Baksh, anda widow, 

Rant Kuer, andà TN estate. Dnr- 
as his ‘guardian, èi 
plaintiff. Pandit” Jai Ram. When Sheo 
Shanker was about the age of 21 years he 
sought to borrow money from the plaintiff. 
The latter refused to jend the money unless 
the son {cok n pon himself the responsibility of 
pay ing the debt incnired by his mother, which 
at that time amounted to Rs, 2,097-14-6. 
It appears from the evidence of the defend- 
ants themselves that Sheo Shanker Baksh 


OASES. f 407 


at first demurred but finally consented; and 
on the 25th of March 1893, he took an ad- 
vance of Rs. 10,000 in which was included 
the above-mentioned sum due from his 
mother, and in lieu thereof executed a mort- 
gage-deed in favour of the plaintiff. Suab- 
sequently, he borrowed other sums andon 
the 5th of April, 1898, he executed another 
mortgage-deed to cover ‘those loans to the 
amount of Rs. 5,646. He failed to pay either 
the interest or the principals of these two 
loans and so finally on the 24th of Mayı 
1901, he executed a deed for Rs. 23,000, 
which is the basis of the present suit. 
The sum of Rs. 25,000 is made up of the 
following sums: 

Rupees 10,00) principal plus Rs. 8,000 in- 
terest due on the bond of 1893 and Rs. 5,646 
principal and Rs. 1,354 interest dus on the 
bond of 1898. 

_ The present deed is a deed of conditional 
sale. The debt was re-payable at the end of 
five years. It carried interest at 5+ per cent., 
payable annually. In case of default of pay- 
ment of this interest on due da'a, the interest 
from the date of default was to ran at 12 per 
cent. per annum. 

The plaintiff claims simple interest on 
arrears of interest his claim for interest 
upon interest is contestel. The property 
mortgaged is the arcestral property of the 
family and consists of the village of Nizam- 
pur Pachgahna. ‘I'he deed bears on its faca 
the date 24th March, 1901, but this admit- 
tedly is a mistake for the 24th of May, 1901. 
The plaintiff has sued Sheo Shanker Baksh 
and his two sons Shambhu Narayan and 
Bindraban who with him form a joint Hindu 
family. The sons were not parties to the 
deed. They nre sued as being liable for 
the debt because they are bound to pay 
their father’s debt and also because they 
have been benefited by the loan. The 
amount due as claimed hy the plaintiff is 
Rs. -$5,204-1-8, and he sought for foreclo- 
sure in default of paymént. The defendant 
No, l admitted the deed and the mortgage 
bat pleaded that he had not received the 
sum of Rs. 2,097-1-4-6, the debt which his 
mother had incurred and whieh was incor- 
porated in the principal of the bond of 1893. 
He further plended that the stipulation to 
pay an enhanced rate of interest from the 
defanlt of payment of interest was penal, 
that thjs shonld not be allowed, that the 
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compound interest was not payable under 
the bond and that post diem interest was also 
not due, 

The defendants Nos. 2 and 3 filed a 
rate defence. 

They admitted the execution of a mortgage- 
deed but denied their liability for the debt 
incurred; on the ground that it had been con- 
tracted for immoral purposes. 

They further denied that they had been 
benefited by the loan and contested the 
validity of the transfer of-the joint ancestral 
property. They denied the plaintiff’s claim 
for compound interest, and further plead- 
ed that the stipulation to pay the increas- 
ed rate of interest in cise of default of 
payment of interest was penal and should not 
be enforced. 

The lower Court held : — 

First:—That the defendant No. 1 had not 
received the sum of Rs. 2,097-14-6, which 
the mother Rani Kuar had borrowed, but 
that he was estopped from denying that re- 
ceipt, as by. his action. in taking that 

‘debt upon himself, he had prevented the 
plaintiff from suing the mother and recover- 
ing the money. 


Secondly:—that the money had not been 
borrowed for immoral purposes but that the 
plaintiff had failed to prove that the defend- 
ants Nos. 2 and 3, the sons, had been benefited 
by the loan. . ‘ 

Thirdly:—that the stipulation to pay 
interest at 12 per cent. per annum was 
penal; © ' i 

Fourthly:—the plaintiff was entitled only 
to simple interest at 5} per cent 

Fifthly:—that post diem interest was due 
under the terms of the deed. 

Sizthly:—that the plaintiff was not entitled 
to compound interest; and . 

Seventhly:—that the plaintiff was not entit]- 
ed to a foreclosure decree. 


sepa- 


On these findings, it granted the plain- 
tiff a simple money-decree for Rs. 25,000 
with interest at 5} per cent. from the date of 
the deed to the date of realization with pro- 
portionate costs against all the defendants. 
The plaintiff has appealed. 

He urges first of all ihat the interest claim- 
ed under the bond at the rate of 12 per 
cent, per annum is not penal and should be 
allowed; 

Secondly:— that he is entitled to simple in- 
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terest upon arrears of interest under the terms 
of the deed; 

Thirdly:—that he is entitled to a fore- 
closure decree-as against all the defend- 
ants. i 

The respondents Nos. 2 and 3, that is, the 
sons of Sheo Shankar Baksh, have filed cross- 
objections. 

First:—that no simple money-decree should 
have been passed against them; 

Secondly:—that they have proved satis- 
factorily that the money was borrowed for 
immoral purposes, and that they and their 
interest in the property are not liable in any 
way and, therefore, no decree whatsoever 
should have been passed against them. 

The first objection has not been pressed 
by their pleader in argument. I take first the 
question of immorality. In paragraph 10 of 
their writtenstatement the respondents Nos. 2 
and 3 pleaded as follows:— 


Sheo Shanker Baksh, defendant No.1, hav- - 


ing attained the age of discretion began to 
indulge in intoxicating drugs and became 
fond of wrestling and other immoral acts. 
Owing to this bad habit he wasted in an 
immoral way the entire income arising from 
the zamindari and the money which he used 
to receive from debtors of the estate, so that 
at last he mortgaged and transferred the 
zamindari property. 

In paragraph 11 they further pleaded that 
SheoShanker Baksh improperly spent a large 
sum ina fruitless litigation to secure the 
property of their grandfather's brother, 
Ganga Prasad, although he had no right to 
that property because Ganga Prasad had 
execated a Will in favour of his widow and 
daughter-in-law. 

In paragraph 12 they pleaded that the 
plaintiff was fully aware of Sheo Shanker 
Baksh’s bad habits, fondness of wrestling 
and other immoral acts, as well asof his 
extravagances, but inspite of that know- 
ledge and without making any inquiry he 
lent him the money. To prove their case, 
the defendants examined Musammat Rani 
Kuer, the mother of Sheo Shanker Baksh, and 
a number of witnessesnamed Sheo Mangel, 
Hamid Ali, Din Dayal, Surjan, Jagan Pershad 
and Chunder Shekar and others, 

The evidence of Rani Kuar, a great deal 
of which is mere hearsay and which on the 
face of it, is a mass of exaggeration, is to the 
effect that her son was very fond of wrest]- 
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ing, used to spend a great deal of money in 
giving away prizes and rewards to wrestlers; 
that he used to consume a great deal of 
bhang and‘ treat his friends tothe same; that 
he used to bet heavily on wrestling matches, 
and that he also attended the races ab Luck- 
now and bet there; that she sent word to the 
plaintiff when negotiations were proceeding 
between him and her son and she begged 
of him not to lend’ money as the latter 
would surely waste it, but in spite of her 
warning, the plaintiff insisted on lending 
the money; that on one occasion her son 
went to Cawnpore taking with him Rs. 2,500 
to attend a wrestling match and that he 
lost that sum in betting. Other witnesses 
have given- evidence of other forms of 
extravagances to the effect that Sheo 
Shanker Baksh’ wasted money in carriages, 
camels and in excessive number of cattle, 
in fighting rams and in fighting birds. 

One’ witness Hamid Ali Khan has gone 
much better than the others and states 
that Sheo Shanker Baksh was also ad- 
dicted tothe use of opium, a fact which 
the mother has not alleged. 

Chandra Shekhar -and Jagan Pershad 
Udan have also testified that 13 or 14 
years ago Sheo Shanker Baksh lost Rs. 2,000 
in betting over a wrestling match between 
one Mahadeo and Partaba Jat. 

The evidence of Udan is mere hearsay, 
and that of Jagan Pershahd and Chandra 
Shekhar ‘who claim to have been present 
at Cawnpore on that occasion is some- 
what vague. They practically state that 
Sheo Shanker Baksh lost the money in 
betting with bhishtts and butchers. One 
witness has actually stated that Sheo Shan- 
ker Baksh spent on an average of Rs. 400 
a month in the consumption of bhang. 
This is an instance of gross exaggeration 
which pervades the whole of this evidence, 
and it is not surprising that the lower 
Court has refused to accept it in its 
entirety. Moreover, mere extravagance is 
in itself not immoral. Wrestling certainly 
cannot be brought within the category of 
immoral acts. “The debts incurred for 
suretyship, for spirituous liquor, for the 
gratification of lust, or in gambling, for 
idle gifts, for promises made under the 
influence of love or wrath, for a fine or 
toll are not binding upon the sons,” (vide 
page 416 of the Principles of Hindu 
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Law by Ghose, 2nd Edition). Sheo Shan- 
ker Baksh has appeared before this 
Court and he has by no means the ap- 
pearance of a man who is addicted to the 
use of intoxicating drugs; on the con- 
trary, heis a man outwardly of excellent 
physique and it is not surprising that he 
should have indulged in wrestling. It is 
urged, however, that, at least the sum 
of Rs. 2,000 which he is stated to have 
lost in, wrestling over the match be 
tween Mahadeo and Partaba should be de- 
ducted from the claim as it was clearly 
spent in an immoral act. There would be 
some force in this plea if the evidence 
as to the transaction were atsall clear and 
credible; on the contrary, it is vague and 
there is such gross exaggeration in the 
evidence put forward by the respondents 
that if is impossible to say where truth 
ends and falsehood begins. A perusal of 
the evidence of the witnesses shows that 
as the evidence proceeded so they testi- 
fied to further and further acts of de 
gradation to which Sheo Shanker Baksh, 
according to them, sank. The evidence 
started at “Pohalwans” and “ consumption 
of Bhang”; to this was gradually added ex- > 
travagance in Melas, consumption of opium, 
extravagances in fighting birds, rams and 


. conveyances and gambling and prostitutes, 


` Hach witness tried to make it worse and 
worse and gradually improved the case for 
the respondents. The mother Rani Kuer 
was not examined till the latter half of 
the month of August, whereas the other 
witnesses were put forward and examined 
prior to that starting from the 20th July. 
After a minute criticism of the evidence 
the Subordinate Judge came to the con- 
clusion that the evidence did not satisfac- 
torily prove that the money was actually 
borrowed for, and spent in, immoral’ pur- 
poses. I agree with him in his conclusion, 
and hold that the respondents have failed to 
establish their plea. 

The second point is, whether the en- 
hanced rate of interest payable from the 
date of default of interest is penal. A 
reference to the point would show that 
the executant contracted to pay the in- 
terest agreed upon at the tate of 5} 
per cent. perannum only, and that if in 
any way he failed to pay that interest 
then from the date of defani. ie would 
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Pay interest for the future at -the rate 
°f 12 per cent. per annum. . The lower 


Court has not.stated: its reason for holding 
this rate, of interest to be penal. Under 
section 74 of the Contract Act, as if now 
stands, a stipulation for enhanced interest 
from, the date of default may be a stipula- 
tion by way of penalty. Whether it is a 
penalty iá; in .my opinion, a question of 
‘construction and what one bas to ascertain 
is what the parties really intended by ib. 
If .they intended. that it should be’ a 
penalty then the Conrt must. deem it to 
be.such. There.is no oral evidence onthe 
point and il is i 
construction of the deedi Our attention: has 
been -called--to.the: rulings of- this Court 
reported in Gaya, Din. v. Matan Behari 
(1), and Hanuman v.. Debi.Din (2), but, in 
my _opinion, neither of those cases can ba 
taken’ as a guide. In both.of them the 
increased rate of interest was’.very large 
and exorbitant. In Pardhon Bhekhari Nal 
V... Narsing „Dayal (3) it was held that the 
mere, fact that the increased rate .is- an 
exorbitant one would not necessarily 
make’ it. penal and: a Court must consider 
` the circumstances of the case 
ascertain; whether it. is so, On the- ‘other 
hand, the.. stipulation was held penal ““ So 


as: to relieve -a debtor . from -his obligations _ 


if the enhanced rate be such as to lead to 
the conclusion that it could not have been 
intended to be part of. the primary con- 
tract between the parties. or where there 
are equitable -considerations which would 
render the bargain unconscionable [Umar 


Khan Mahamad Khan Deshmukh v. Sale 
Khan (4)]. f g 
In the present case the interest pri- 


“marily agreed upon was a very low rate 


of interest (53: per cent.), that is low for- 


this country. The secondary ‘rate of- in- 
terest agreed upon’ was 12 per cent; per 


annum which is in itself a very ordinary 


and usual rate- for such loans in this 
country. There is nothing exorbitant in 
it, and it seems to me that if was 


the clear intention of the parties that as 
‘a_very. low rate of interest had primarily 
been agreed-upon, it was made incnmbent 
on the; debtor to pay that interest re- 
(1) 3,0. C, 168.. : 
(2) 50. ©. 406. 
8) 26 0800. 
(4) 17 B, 106, 
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a question solely of the- 


_in order to 
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galarly as ‘it’fell due in order that: tliet 
creditor might nob suffər loss, in that he 
could easily obtain -the rate of 12 per cent. 
if he laid oub that interest on loan, “and 
that, therefore, the rate “of 12 per ‘cant. was- 
fixed in casa of defaalb nob as a penalty 
but-in order tò prevent ths eszlitsr from 
loss by reason of his hving -agraed” to 
accept avery lovy rate of interest. There’ 
is‘ nothing in the document :'wHich ‘car 
ledd me ‘to. believe’ that the enhanc- 
ed rate was fixed as a- parilty and the 
circumstances all point thé* other 
way. ` I; thérefora, cannot ngiee with ‘the: 
lower! Courb- “in holding that the enhancsd’ 
rate ‘&ohstitates a panaliy? The 3rd- ques-" 
tiou is whether; under the terms of ‘the’ 
bond. the plaintiff is entitled- to the com- 
pound interest which he claims. “I would, 
point ont that ‘the interest which ` he 
claimed‘is not, strictly speaking, compound 
interest; that is to 
farnished the annual interest has “nob b3en 
added each year -to the principal sud the 
interest for the future ‘calculated thereon. 
The, plaintiff - has” claimed his principal, 
plus simple interest at the contractual rate, 
plus the simple--iiterest on the amount 
due in each ye&r‘6n account of interest.’ 
The expression used in the document is 
sud dur sul, thas. is, interest upon interest. 
Clause 1 of the deed “contains no covenant, 
to pay this interest upon interest. Nor is” 
there a clear covenant in the specific words’ 

“if I fail to pay the interest dus, in any, 
year I will ‘pay interest upon that ini 
terest ”, but in clause 2 of the deed, the” 
executant contracted to redeem the ‘mort- 
gage after thé period of five years by 
payment of the whole amount “of” the, 
principal together with arrears ‘of “ interest 
upon interest” and” contracted ‘that if the 
payment was nob paid on due date the, 
mortgagee would be’ entitled to foreclose 
and that the mortgage-money plus the 
“ interest upon interest” should ba deemed 
the amount of the sale price. Again, in 
clause 4 0f the deed it was seb forth that 


until the whole of the principal together with 


“Interest upon interest” had not boen paid 
thé property mortgaged should be liable for 
the debt, Further, on in clause 6, it was 
contracted that in certain circumstances the 
mortgages should ba entitled to racaver tlre 
whole of the principal together with “interest 


say, in the account . 
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upon interest” before the date fixed for 
payment. It seems to my mind perfectly 
clear that- the parties contemplated and 
agreed to the payment of interest upon 
interest. This is further co.firmed by a 
consideration of the terms of the two deeds of 
1893 and -1898. The 
present deed was the sum of the amount due 
on those two deeds. In both those deeds the 
mortgagor contracted to pay “interest upon 
interest.” Thesum due under the deed of 
1893 was Rs. 18,000 that is Rs. 10,000 
principal plus Rs. 8,000 “interest upon 


interest” and the expression used is- “sud dar + 


sud.” Similarly, on the deed of 1838, the 
sum due is Rs. 5 649 principal and Rs. 1,354: 
“interest upon interest. » These details are 
set forth at the end of the mortgage-deed now 
in suit, Itseems to me that the matter is 
perfectly clear and itis beyond doubt that 
the mortgagor contracted to pay “interest 
upon interest.” On this point, also, 1 must 
differ from the lower Court. 

The last point for decision is the question 
whether the plaintiff is entitled to a fore- 
closure decree as against the interests of 
both father and sons. On behalf of the 
respondents it is urged that the plaintiff, as 
held by the lowér Court, has failed to prove 
that the father incurred the debts for family 
necessity and that the sons were benefited 
by the same, that, as in the case the plaintiff 
mortgagee is the assailant, the onus lies upon 
him to prove that he made due inquiry ‘and 
satisfied himself that the loans were contract- 
ed for the family necessity, and that, as hé 
has failed to do so, he is not entitled to a 
decree binding the interests of the sons. It 
seems to me that this plea is outside the 
case. Granting that the loans were not 
taken ‘for the family necessity, there still 
remains binding upon the sons their pious 
duty as such to satisfy their father’s debts 
not contracted for immoral purposes, and 
the point’ seems to me to be clearly covered 
by the ruling of their Lordships of the 
Privy Council in Nanomt Babuasin v. Madhun 
Mohan (5). Tn their judgment in that case 
I find the following :— 

“It appears to their Lordships that 
sufficient care has not always been taken to 
distinguish between the question how far the 
entirety of the joint estates is liable to 


answer the father’s debt, and the question 
(5) 13 0. 21; 13 L A. L 
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consideration of the . 


aji 
how far the sons can be precladed by pro 


ceedings taken by or against the father alone 
from disputing that liability. Destructive 


‘as ib may be of the principle of independent 


c)-parcenary rights in the sous, the decisions 
have for some time established the principle 
that -the sons cannot set up their rights 
against their father’s alienation for an ante- 
cedent debt or against his creditors’ remedies 
for their debts if not tainted with immorality. 
Oa this important question of the lability 
of the joint estate their Lordships think 
that there is now no conflict of authority.” 
The point which has arisen in this case 
also arose and was fully discussed in Budri 
Prasad v. Madan Lai (6). That is a Full 
Bench ruling of the Allahabad -High- Court, 
wherein it was held that-the sons in æ joint 
Hindu family were liable: to’: ba! sued lalong 
with their father upon a mortgage-bond 
given by the fatner alone after the sons 
were born, which purported to mori gage the 
joint family property, the consideration hav- - 
ing been, with a trifling exception, money 
advances 'antecedently. made by the mortgagee 
to him,. not as manager of the family or 
with the authority of the sons or for family. 
purposes, but not for. purposes of immorality 
or for purposes, which, if the father was dead, 
would exonerate the sons from the pious 
obligation of paying such debts of the father. 
Tt was also held that a decree in such a snit 
should be a decree for sale of the mortgaged 
property under section 80 of Act IV of 1882. 
The cireumstances of that case and of the 
present one are similar in every respect 
except that the mortgage in the present suit 
is one with conditional sale. In the case of 
Debi Prasad v. Jadu Rai (7)* the same 
Court again held ina similar case that the 
non-executant members of the family were 
properly arrayed as defendants to the suit 
inasmuch as their own interest in the joint 
family property would be liable under the 
mortgage, unless they could show either that 
the mortgage-debb was never incurred or 
that it no longer subsisted or that it was 
tainted with -immorality. . In the case of 
Jangi Singh v: Chaudhari Ganga Singh (8) 
it was held by a Bench of this Court. that 
where family property is mortgaged by a 


Hindu father to secure re-payment of an 
(6) 15 A. 75. 
CT) 24 A. 459, : TAs - 
(8) 10 O. ©. €60. Ay ae" 
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advance made at the lime of the mortgage 
his sons cannot challenge the mortgage on the 
ground that there was not an antecedent 
debt. In order to challenge such a transac- 
tion he must show that either the debt was 
not contracted at all or is no longer in 
existence or is tainted with immorality. Tn 
thé present case the debts were antecedent, 
ii e„ they were incurred prior to the éxecu- 
tion of the mortgage-deed in suit. In the 
case of Moheshur Dut Tewari v. Kishun Singh 
(9) is was held by a Bench that where a 
mortgage had been executed by the karta 
of, a family governed by the Mitakshdra Law, 
the sons cannot set up their rights against 
the frortgagee unless they are able to prove 
that’ the money “in respect of which the 
, mortgage has been created was borrowed 
by the father for immoral purposes, and to 
make the sons liable it was not necessary to 
show that the debt secured by the mortgage 
was an antecedent debt of the father. .It is 
true that this ruling was not exactly. 
followed by another Bench of the same Court 
in Kishun Prasad v. Tepan Prasad Singh 
(10), -though-even in that case the Court gave 
the usual mortgage-decree against the share 
of the father and in the decree also declared 
that the mortgagee, was entitled, if the sale 
of the share and interest of the father was 
insufficient to satisfy the debt, interest and 
costs, to realise the balancaé by sale of the 
gon’s share and interest in the ancestral pro- 
perty so far as that was necessary to satisfy 
the amount due. “The/weight of authority 
is clearly in favour of the view that, where 
th mortgage has been made, not for legal 
necessity but also not for immoral purposes, 
the mortgagee is entitled to a mortgage- 
decree against -the interest of both father and 
son, the principle being that the sons cannot 
seb up their rights against their father’s 
alienation for an antecedent debt or against 
his creditor's remedies for their debts if not 
tainted with immorality. cIn this view of the 
case, in my opinion, the present appellant is 
entitled to a foreclosure decree against all the 
respondents. 


I would, therefore, allow this appeal and 
decree the plaintiff's claim in full with costs 
in both Courts granting the usual foreclosure 
decree and, fixing a period of six months from 
the date ofthis Court's decision for redemp- 


(9) 11 C. W. N. 294; 5 C. L. J. 441; 34 0, 184. 
(10 11 C. W, N. B13; 34 C. 735; 5 0, Ta J. 569% 
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I would dismiss the 
objections. 
Evans, A, J. Çl concur, 


Appzal allowed, 





Sea JUDICIAL COMMISSIONER'S 


COURT. 
Rent Appgat No. 79 or 1908. 
February 5, 1909, 

Present:—-Mr. Evans, A. J. C. 
GOKARAN NATH—Derenpant—. 
APPELLANT 

versus 
GUR PRASAD—Prarntive—Respoxnent. 
Civil Procedure Code (Act XIV of 1882), s. 506—No 


application in writing-~Ratification by conduct— 
Reference. 

Parties to a suit agreed to refer their case to 
arbitration and in the presence of the Mukhtar of the 
plaintiff and a Revenue Agent on behalf of the defen- 
dant, the order referring the case to arbitration was 
passed by the Court, There was, however, no appli- 
cation in writing signed by the parties consenting to 
arbitration. Subsequently, the parties appeared 
in person before the arbitrator and even evidence 
was taken in their presence. On an objection that 
there was no valid reference to arbitration according 
to law: 

Held, that the parties to the suit could ratify the 
reference to arbitration although the requirements of 
section 506 of the Civil Procedure Code, 1882; had 
not been strictly followed by the Court in the first 
instance. 

Abdul Hamid v. Riazuddin, 30 A. 82; A. W. N. 
(1907) 273; 4A. L.J. 691; Shamma Sundaram Tyer v. 
Abdul Latif, 27 ©., 61; Luamindai v. Hajes Widin 
Cassum, 23 B. 629; Musammat Suttarunissa v. Sheikh 
Muhammad Ruhulla, 8 O. C. 263, referred to. 


Appeal against the order of the District 
Judge, Lucknow, dated 27th August, 1908, 
reversing the order of the Assistant Commis- 
sioner, Lucknow, dated 6th July 1908. 

Pandit Gokaran Nath Misra, for the Appel- 
lant. 

Babu Salig Ram, for the Respondent. 

J udgment.—This i isan appeal against 
an order of the District Judge of Lucknow 
varying adecree for profits ganted by an 
Assistant Collector. - 

In second appeal it is urged that the 
learned District Judge was wrong in holding 
that the decision of an arbitrator should not 
be followed. It appears that under an order 
of the Court dated the 18th May 1908 the case 
was referredto Babu Shama Charan Banerjee 
as arbitrator, under the following order. 
“The parties agree that a statement of profits 
and of plaintiff’s share be prepared by Babu 
Shama Charan Banerjce as arbitrator.” This 
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order was passedin the presence of the Mukhtar 
of the plaintiff and a Revenue Agent on 
behalf of the defendant. The case came before 
Shama Charan Banerjee on several dates 
8lst May 1908, 14th and-15th June 1908 
and he sentin his award onthe 20th June 
1908. Onthe 14th June 1906, the plaintiff 
appeared before him in person accompanied 
. by his pleader Babu Salig Ram and on that 
‘occasion he clearly submitted to the arbitra- 
tion and evidence was taken in his presence. 
On the “9th June 19C8, an objection was 
taken on behalf of the plaintiff that there 
was no reference to arbitration according 
to law. The Assistant Collector found that 
the reference was not according to law because 
the personal and written consent of the 
parties was necessary and this was wanting. 
Therefore, with the consent of the parties he 
treated Babu Shama Charan Banerji’s- award 
as a report by a Commissioner and heard ob- 
jections accordingly. The learned,Judge on 
appeal. upheld the finding of the Assistant 
Collector holding that the referenca to 
arbitration was invalid as the positive require- 
ments of section 506 of the Code of Civil Pro- 
cedure, 1882, had not been complied with. The 
defendant comes here in second appeal: 

It is conceded by the appellant that the 
requirements of section 506 of the Code of 
Civil Procedure, 1882, were not complied 
with but the caseof Abdul Hamidv. Riazuddin 
(1) and the ruling of this Court in the case 
of Musammat Suttarunissa v. Sheikh Muham- 
mad Ruhulla (2) are cited. In the former 
case a reference was made to the case of 
Shamma 
where it was held “that the second paragraph 


of section 506 is directory only, and that - 


in a case where both parties consented to a re- 
ference to arbitration and where the order of 
reference was made by the Court in the pre- 
sence of their Counsel or Advocates, though not 
upon a written application, such reference is 
not a nullity but merely an irregularity not 
affecting the merits of the case or the jurisdic- 
tion of the Court.” A similar view was taken 
in the case of Luaminbat v. Hajee Widina 
Cassum (4). In the case reported in Musam- 
mat Suttarunissa v, Setkh Muhammad Ruhulla 
(2) a Bench of this Court held in a 
case where the application was made by an 

(1) 30 A. 32; A. W. N. (1907) 273; 4 A. L. J. 691. 

(2) 8 0 C, 268. ? 

(3) 27 C. 61. 

(4) 23 B. 629, 


INDIAN OASES. 


Sundram Iyer v, Abdul Lalit (8). 


413 


agent not specially authorized to make such 
application, that as the principal subseqtient 
to the reference ratified the conduct of, the 
agent which ratification cured the defect 
in procedure. This ruling is based upon 
decisions of the Madras, Calcutta and Bombay 
High Courts. There is, therefore, authority 
that parties to a suit can ratify a reference 
to arbitration although the requirements of 
section 505 of the Code of Civil Procedure, 
1882, were not strictly followed by the Court 
in the first instance. 

The learned pleader for the respondent 
does not seriously attack the rulings cited 
above, but he contends that there was in fact 
no real reference to arbitration at all, but 
the parties intended only to refer cértain 
accounts to Babu Shama Charan Banerji as 
a Commissioner and that there was no inten- 
tion’ to regard his finding as an arbitrator's 
award according to the provisions of 
Chapter XXXVII of the Code of Civil Pro- 
cedure, 1882. 

I am of opinion that this contention a 
no force. The Court directed Babu Shama 
Charan Banerjee as an arbitrator to prepare 
a statement showing the plaintiff's share of 
profits and Babu Shama Charan Banerjee in 
his finding dated 20th June 1908 delivers 
what he calls an award. He found that only 
Rs. 170-15-9 were due to the plaintiff out 
of Rs. 690 odd claimed. - The plaintiff seeing 
that the case was going against -him took 
advantage of the technical defect in the 
reference to arbitration to declare that there 
was no reference to arbitration according to 
law. I am satisfied, after consideration of 
the whole case, that it was the intention of 
the parties to refer the accounts to Babu 
Shama Charan Banerji in his capacity of 
Arbitrator and mot as a Commissioner to in- 
quire into the acounts. 

For the foregoing reasons I hold that the 
appeal must prevail because there wags a re- 
ference to arbitration and that reference was 
ratified by the respondent personally in the 
proceedings before the arbitrator. 1 allow 
the appeal and modify the decrees of the 
Courts below to one for Rs. 170-15-9 with 
interest at 6 per cent. per annum from the 6th 
July 1908 until realization. The plaintiff-re- 
spondent is entitled to proportionate costs 
in all Courts and he will have to pay the 
costs o! the defendant-appellant to the extent 
that the claim has been dismissed and thege 
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costs will “be deducted from 
amount due to him. 

Objection under.section 561, Civil Procedure 
Code, 1882,-is taken on behalf of the plaintiff- 
respondent. For ‘the, reason given above the 
ebjeckion fails and i is dismissed. 

-~ Appeal allowed. 
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Coppi. JUDICIAL COMMISSIONER'S 

ae i “COURT. 

Misosi axgors Civin ArpeaL No. 40 or 1909. 
e “August 19, 1909. 

oe Present: :—Mr. Sunder Lal, A. J. ©. 

-~ Babu. BALDEO PRASAD —PtaintirrF— 
y - APPELLANT 
ye , tet VETSUS 
: HAR RATAN: AND, ormens——Dsrenpaxts— 
vag RESPONDENTS. 

"Pree -emption suit—Jurisdiction of Court to be decided 
by valuation of plaint aid not by the. amount mentioned 
in the-sale-deed.” ` os 

Ina'pre-emption suit the jarisdiction of the-Court 
isto bedecided by the valuation set forth by the 
plaintiff i in the plaint, and not by, the price.set ont 
in ‘the’ ygaledegd upon’ w hich’ the suit for pre- emption 
is’based, © * 

Kishen Dyal v.Ltaja Singh, 12 O. 0. 31; 1 Ind. 
Cas. 687, not followed. _ 

Thakur Sheo Dutt Singh v. Thakuy Bishen Nath Singh, 
60.0. 255; Miscellaneous Appeal 2 No. 25 of 1903, fol- 
lowed. s 

Jag Lal v. Har Narain Singh, 10 A. 524; Mahabir 
Singh'v. Behari Lal, 18 A.-820; Madho Das v. Ramji 
Patah, 16 An 286, approved. 


i enAppeal’ Against the order of Mirza’ Mobam- 
mad Ismail, Sub-Judge, Fyzabad, dated 12th 
July, 1909, reversing the order of M. Thakur 


h = r 


Prasad, Additional Munsif,.Fyzabad, dated 
30th November 1908. kk. 
Bandit Gokaran Nath’ Misra, - for the 
Appellant. y : oa 
Judgment: This is an appeal 


against an order directing plaint to be return- 
ed to the plaintiff for presentation to.the pro- 


per Court. ‘The suit is one for pre- -emption 
filed in the Court,of the Mansif. The price 
set’ out in the sale-deed is Rs. 1,500, but 


according to the plaintiff the property was 
sold ‘for Rs. ‘617 which according to him is 
also the “market-value. The Munsif held 
that the property was sold for that sum and 
gave a ‘decree for pre- -emption on. payment 
_of the said’ ‘price. The deferidant Appealed to 
the lower’ Appellate Court.” That Court has 
pot determined any oi the, questions arising 
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in the appeal, but it has held that the valua- 
tion set forth in the sale-deed is the valuation 
on which the, jurisdiction of the Court 
depends and the suit, therefore, should have 
been filed in the Court ‘of the Subordinate 
Judge. This view would seem to have been 
based upon certain observations contained 
in the judgment of Mr. Chamier in- the case 
of Kishen Dayal v. Raia Singh (1). In that 
case, according to the plaintiff, the property 
was worth Rs. 6,000, but the consideration 
for the mortgage was Rs. 4,650. The ques- 
tion in that case was whether in such a case 
when the money secured is less than Rs. 5,000 


-the jurisdiction of the Court depended upon 
‘the consideration or upon the market: value 


of the, property. Mr. Chamier held in that 
case that the amount of consideration was 
the basis upon which the jurisdiction depend- 
ed. It has, however, been held in several 
cases of which I may mention Thukur Sheo 
Dut Singh v. Thakur Bishennath Singh(z) and 
an unreported judgment in Miscellaneous 
Appeal No. 25 of 1903 decided by Mr. 
Spankie thatthe jurisdiction of the Courts 
depends upon the valuation of the claim put - 
in,the plaint. The Allahabad High Court 
has taken the same view in a series of cases 
of which three only need be “mentioned. 
Jag Lal v. Har Narain Singh (8); .Mahabir 
Singh v. Behari Lal (4) and Mahdo Das v. 
Ramji Patak (5). I need not-refer to cases 
decided by . other High Courts. I think 
the learned Judge was wrong in. directing 
the plaint to be returned. The suit was 


- rightly instituted according to these cases in 


the Court of the Munsif. He, therefore, ought 
to have heard and disposed of the. case on tlre 
merits. IJ, therefore. set aside bis order of 
remand and direct him to restore the appeal 
to the file of pending appeals and to hear and 
dispose of it according to law. Costs here 
and hitherto will abide the result, 


Order set aside. 
(1) 12 0. Cc. 31; 1 Ina, Cas. 687. 
(2) 6 0.C. 265. 
(3) 10 A. 524. ° 
(4) 18 A. 820,, 
(5) 16 A. 286. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
y SevoNo Civit Arpe No. 14 oF 1910. 
_. August 9, 1910. 
Fas ” Present:—Mr. Tindsay, A. J. c 
` BHAGWANT SİNĞH—PLAINTIFE — 
APPELLANT 
a + Lersus 
RAJJA SINGH ano otirens —Devespayts -- 


RESPONDENTS. 

Tipidenee “At (I of 1872), $. 115—-Estoppel by « liduet 
— Admission of title by joining, other persons as plaih- 
tiffs, effect of. | 

Held, , that where a | plaintif, who was the 
nearest heir, allowed other heirs to join himin a 
redemption suit and such heirs spent money and 
actively assisted in prosecuting the litigation, the 


a 


plaintiff could not, after ” recovering the property, 


assert his superior title as the nearest heir, and 
that he was estopped. by his conduct from assert- 
ing such superior titlo, the principle being that 
whera pérson has conducted himself so as ‘to 
mislead another’ he cannot gainsay the reasonable 
inference-to be drawn-from his conduch. 


„Appeal against the order of the Additional 
Judge:.af . Fyzabad, dated 10th November 
19:39, ‘upholding the order of the Additional 
Mansif, Fy¥zibad, dated 19ih July 19:9. 2 

Pandit. Gotaran Nutr Misra, for the Appel- 
lant. toe, a 

- Messrs. ‘Muhammad . Nasim, Muhammad 
Wastm-and Baba Manohar Dıl, for the Ras- 
pondents. .. . 

Judgment.—this appeal arises out 
of a’ suit brought by Bhagwant Singh against 
three defendants, Raja Singh, Hardat Singh 
and Talewand Singh, under the following 
cireumstances; — 

In the -year 1886 one Sheo Ghulam Singh, 
who belonged to the same family as the par- 
ties to this case, mortgaged -38 bighas odd of 
land,to one Lachman Singh. Sheo Ghulam 
Singh died leaving two sons, who survived 
him only s few months. In the year 1904 
a suit to redeem the mortgage, executed in 
favour of Lachman Singh, was brought by the 
present plaintiff, Bhagwant Singh, the first 
and second -defendants, Raja Singh and 
Hardat Singh, and Pirthi,Singh, father of 
defendant No. 3. wn. dhe plaint of that re- 
demption suit these; foyx persons were describ- 
ed as -the heirs- of the: mortgagor, Sheo 
Ghulam Singh. This suit was resisted by 
the. mortgagee on various grounds. One 
ground-was thatthe four persons were not the 
heirs of Sheo Ghulam -Singh atall. The suit, 
however, was decreed ın the plaintiffs’ favour, 
and, the- decree of... the first Court was 


1 


INDIAN CASES. 


415 


ultimately affirmed in appeal in this Court. 
Bedemption of the mortgage was allowed 
on payment of a sum of ‘Rs. 409 the amount 
of the mortgage- -money; and subsequent 
to redemption the parties obtained mutation 
of names in equal shares in respect of the 
property in question. Bhagwant Singh has 
now brought this suit to recover possession 
of 3ths of the land, -of which redemption 
was obtained, on the ground: that it isin the 
possession of the defendants and that he had 
a better title to it than these defendants, 
being, according to the pedigree which he 
filed with his ‘plaint, the nearest heir of the 
deceased Sheo Ghulam Singh. In his plaint 
he offers to pay to the defendants a sum of 
Rs. 300 being a share of the redemption 
money which they paid under the decree 
granted in 1904, 

One plea taken in defence was that ie 
plaintiff Bhagwant Singh was not the nearest 
heir of the deceased Sheo Ghulam Singh. 
It was asserted that the nearer heir, was in 
existence in the person of one Gopi Singh, and 
it was pleaded that while Gopi Singh, was 
alive, the plaintiff had no title. Another’ 
plea was to the effect that, at the time when 
the redempt! on suit was brought, ib was 
agreed between the parties that ‘they should 
all combine i in order.to redeem the property, 
and that the property, when redeemed, was to 
be divided amongst , them in equal shares. 
The defendants claimed that this agreement, 
by virtue of. which they had. got into posses- 


` sion of the property after redemption was 


decreed, was a bar to the recent suit: Another 
point taken by the defendants was that. the 
question of their status, along ‘with that of 
the plaintiff, was ‘res judicata, as, in the 
course of the redemption suit, it was decided 
that the parties were the sole heirs of Sheo 
Ghulam Singh, 

The Court of first eran dismissed the 
suit. In the first place it held ‘that, ‘the 
plaintiff was not the nearest heir of Sheo 
Ghulam Singh; in the next place, it held that 
there was, in fact, an agreement between 
the parties entered into previous to the re- 
demption proceedings by which they were to 
contribute money equally for the purpose "of 
redemption, and were to divide thè property 
among themselves as soon as ‘the decree had 
been obtained. The Munsif found ‘that, this 
agreement had been acted upon in its ‘entirety; 
and was of -opinion that the ‘plaintif ‘could 


416 
BHAGWANT SINGH V. RAJJA SINGH. 


not now recede from it, and was estopped 
from prosecuting his claim. These findings 
of the learned Munsif were affirmed on appeal 
before the Additional Judge. 

The plaintiff now comes here on secand 
appeal, and challenges the correctness of the 
decree of the Court below. It is argued, (1) 
that the lower Courts were both wrong in 
finding that the appellant was not the nearest 
heir of Sheo Gulam Singh; (2) that the oral 
agreement seb up by the defendants-respond- 
ents, even if proved, had no legal force, and 
could not confer any right in the property in 
suit upon the defendants-respondents; and 
(3) that the lower Court erred in holding 
that the plaintiff-appellant is estopped frorn 
claiming the share in dispute. 

With regard to the first point, namely, 
whether tle plaintiff, Bhagwant Singh, is 
nearer in the line of succession to Sheo Ghulam 
Singh than Gopi Singh, whose right was set up 
by the defendants, it must be held that the 
decision of both the Courts is erroneous. 
Taking the pedigree, which was acted upon 
both in the Court of first instance and in the 
lower Appellate Court, it is clear that Bhag- 


want Singh is a nearer relative of Sheo Ghulam - 


Singh than Gopi Singh. The error in which 
both the Courts below have fallen is that 
they traced descent from one Adhar Singh; 
whereas, for the purpose of determining who 
was the nearest heir to Sheo Ghulam Singh, 
the common ancestor from whom descent 
ought to have been traced was one Gopal, the 
son of Adhar Singh. The learned Counsel 
for the respondents has admitted that, if the 
pedigree which was accepted by the lower 
Appellate Court, be acted upon, Bhagwant 
Singh is, without doubt, the nearest heir. It 
has been contended on behalf of the respond- 
ents that both the Courts below have made 
an error in describing the pedigree admitted 
by the plaintiff. I cannot, however, at this 
stage, allow any question of the correctness 
of the pedigree to be raised. Both the Courts 
below have accepted the pedigree as now 
stated, and I am bound to assume that this 
pedigree is correct. 

With regard to the second point, namely, 
the agreement set up by the defendants, it is 
true, as argued by the appellant, that there 
is no agreement in writing. All that 
appears from the evidence is that, prior to 
the bringing of the redemption suit the par- 
ties met tcgether and decided, after some 
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argument, that they should combine in order 
to obtain redemption from the representatives 
of the mortgagee, Lachman Singh, who had 
refused to allow redemption on the ground 
that these persons were no heirs at all of 
Sheo Ghulam Sirgh. When the snit was 
brought all four parties were joined as 
plaintiffs and were described in the plaint as 
being the heirs of Sheo Ghulam Singh. They 
all took an active part in proseeuting the 
litigation, which was carried up to the Court 
of last appeal; and it is quite evident that 
these proceedings must have cost them a 
great deal more than Rs. 400, which they 
had to pay in order to secure redemption. I 
do not consider it necessary to ‘enter upon 
any discussion as tothe real nature of this 
agreement, or as to whether it is an agree- 
ment, which could have been enforced under 
a claim for specific performance. It seems to 
me that the finding of lower Appellate Court 
to the effect thatthe plaintiff was estopped 
from maintaining his suit is a correct one 
and that the decree ought to be affirmed on 
that ground. The argument for the appel- 
lant is that there can be no estoppel as both 
the parties were well-acquainted with the 
pedigree and that no representation, was made 
by the plaintiff to the defendants on the 
strength of which their position was in any 
way altered. It seems to me, however, that 
the qnestion was not ore of estdéppel by re- 
presentation, but of estoppel by conduct. As- 
suming, as is contended by the appellant’s 
learned Counsel, that all the parties knew 
that Bhagwant Singh was the nearest in succes- 
sion to Sheo Ghulam Singh, the mortgagor, it 
seems beyond all doubt, that the defendants 
would not have joined as plaintiffs in the re- 
demption suit had they any grounds for sup- 
posing that, after redemption had been obtain- 
ed, the plaintiff Bhagwant Singh would assert 
his superior title. Whether or not Bhag- 
want made any actual representation on the 
point, it is quite clear that he joined the de- 
fendants with him as plaintiffs in the redemp- 
tion suit and alleged, in order to show a right 
to redeem, that they were all heirs of 
Sheo Ghulam Singh. By this conduct Bhag- 
want Singh has, in my opinion, rendered 
himself incompetent to maintain this suit. 
Where a person has conducted himself as to 
mislead another he cannot gainsay the reason- 
able inference to be drawn from his con- 
duct. The inference, which I draw from the 
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conduct of Bhagwant Singh, in connection with 
this redemption suit, is that he led the defen- 
dants to believe that he would not avail 
himself of his superior position in the line of 
succession in order to deprive them of posses- 
sion after the redemption had been obtained. 
If Bhagwant Singh’s intention was to seb up 
his title as a sole heir of the mortgagor, ib was 
his duty to proclaim that intention before the 
redemption suit was brought. If evidently 
ib did not suit him to do so, for it seams 
that financially he was not in a position to 
undertake the redemption suit alone. 
defendants were called in to his assistance, 
and. it is idle to suppose that they would have 
taken an active part. in the litigation and 
would have spent their money freely if they 
imagined that the only result of all their 
trouble would ‚ba that they would have to hand 
over the property, after redemption to Bhag- 
want Singh. I cannot imagine a clearer 
case, of estoppel by conduct, and this finding 
is sufficient to dispose of the appeal, which is 
hereby dismissed with costs. 
ot Appeal dismissed. 





MADRAS HIGH COURT. 
OniernaL Crviz SIDE Appear No. 57 or 1909. 
January 5, 1911. 

- Presint— Sir “Arnold White, Kr., Chief 

Justice, and Mr. Justice Sankaran Nair. 
0. RAMANUJULU NAIDU AND anoTHER— 

APPELLANTS 
VETSUE 


o. APPARANJI AMMAL-—RESPONDENT, 

' Easement——Right to light and air—Right of action— 
Substantial deprivation of light—Injunction—Da mages 
Specific Relief Act-(I of 1877); ss. 54, 56. 

To constitute an actionable obstruction of ancient 
lights, it is not cnough that the light isless than 
before.. There must bea substantial privation of 
light, enough to render the occupation of a house 
uncomfortable according to the ordinary notions of 
mankind. 

Colls v. Home and Colonial Stores, Ltd., (1904) A. U. 
179 at p. 182; 78 L. J, Ch. 484; 90 L. T. 687; 53 W. 
R. 30; 20 T. L. R. 475, applied. 

Where there is a deprivation oflight enough to 
render the occupation of a house uncomfortable 
aécording to the ordinary notions of mankind, the 
proper relief to grant isan injunction, asin such 
a case adequate compensation cannot be given by way 
of damages. 


There is no authority for the proposition that if it 
is possible for the plaintiff to neutralize the effect of 
the défendant’s building by altering or re-arranging 
hi¥-own building, then compensationin money will 
afford adequate relief. g 
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Injunction is the rule and damages the excoption. 

Boyson v. Deane, 22 M. 251; Dhunjibo y Cowasjee 
Umrigar v. Lisboa, 13, B. 252; and Ghansham Nilakant 
Nadkarni v. Moroba Ramachandra Pai, 18 B. 474 at p. 
488, referred to. 

Appeal from the order and judgment 
of the Honourable Mr. Justice Bakewell, 
dated the 29th day of October 1909, in the 
Ordinary Original Civil Jurisdiction of the 
this Court. 

Judgment. 

White, C. J.—-This is an appeal from a dec- 
ree of Mz. Justice Bakewell directing the 
defendants to remove a certain wall which is 
marked in the plan, and perpetually restrain- 
ing them from erecting any wall or building 
so as to obstruct the access of light and air 
through the three openings on the southern 
wall of the plaintiff's house. The, allegation 
in the plaint—paragraph 4—is:— "That the 
defendants have recently commenced to erect 


„on the first floor of their house a structure 


which is calculated to interfere with the 
plaintiff's right of light and air to the 
windows, doors and rooms on the southern 
side of her house, which right the plaintiff 
claims as a right by reason of her house 
having been built for upwards of 20 years, 
and thereby having acquired by peaceable 
enjoyment a right of light and air thereto,” 

Now, three points were taken in appeal. 
The first point was that the plaintiff had not 
proved 20 years’ enjoyment of the right by 
way of easement. The second point was that 
assuming 20 years’ enjoyment was proved, 
there was no such damage as would give to 
the plaintiff a right of action with reference to 
the acts done by the defendants. The third 
point was that, assuming there was a right 
of action, the proper remedy was by way of 
damages, that the injunction was improperly 
granted and that that injunction should be 
dissolved. 

Now, the first point was not very seriously 
contested. A Municipal document was put in 
which goes to show that the building was 
originally constructed in 1883 or 1889. Two 
wiinesses were called with reference to this 
part of the case on behalf of the plaintiff, 
One was the man who actually built the house 
in question.’ He said he built it 20 or 22 years 
ago for Andoo Chetty. Jn cross-examination 
he, no doubt, said that he could not say whe- 
ther it was 16, 18, 20 or 22 years ago that he 
built the honse. Another witness was called 
on behalf of the plaintifi with regard to thig 


. 
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question. He was the plaintiff's agent who 
looked after her affairs in Madras. He said 
that the house was bnilt 20 or 25 years ago. 
1 remember it being built. The whole house 
was built then.” As to the time when the 
house was built he was not taken in cross- 
examination, 

Then, with regard to the question whether 
the house had continued to be the same as 
it was originally constructed, the first witness, 
who was the builder, said: “I saw the house 
this morning, and there was no alteration 
since Andoo Chetty’s death” and he also said 

during Andoo Chetty’s time no alteration 
was made.” The other witness said “No 
alteration has been made in No. 8. It exists 
as it did 20 years Jago.” It was suggested 
that some of the sons of Andoo Chetty were 
alive and that they might-have been called. 
This is a fair observation. Stil, I think 
there is evidence to show that the plaintiff 
has had 20 years’ enjoyment of the easement 
right which she claims in this ease. Therefore, 
I agree with Mr. Justice Bakewell’s finding as 
to that. 
i Then, as regards the second question, that 
` is, whether the right by way of easement is 
established by the evidence. It is argued 
that the erection of the wall did- not cause 
such damage to the plaintiff as would give 
her a cause of action. Now the finding of 
fact by the learned Judge is in the following 


terms—(paragraph 3 of the judgment):—“T- 


think it is clear that the wall complained of 
by the plaintiff isnot intended to form part 
of a building, but is a bare wall intended to 
obstruct the access of light and air to the 
openings in the plaintiff's southern walls or at 
most to secure privacy to defendants’ house. 
The wall is practically flush with the plaintiff’s 
wall and prevents the verandah windows from 
being opened, and thus not merely diminishes 
the amount of light and air, coming to the 
openings in plaintiff's house, but practically 
prevents all access of light and air to them 
and thus totally deprives him of the right 
which he has hitherto enjoyed. It is obvi- 
ously of considerable importance to the plain- 
tiff to maintain the access of light and air to 
this central well of his house unimpaired, and 
that the opening at the top is not sufficient to 
compensate him for the loss of the side light 
and air. Itis possible that little direct sun- 
light passes through the grating, No. 3 into 
this well. Since it faces towards the south 


4 


INDIAN OASES. 


[1911 


t 


but a considerable portion of diffused and re- 
flected light must pass through it and, of course, 
it would receive: the direct southern breeze 
which in George Town is a matter of con- 
siderable importance.” R | 
Now, the learned Judge does not discuss 
the evidence in detail with regard to these 
three openings with reference to which, the 
plaintiff says, access of light and air has been 
obstructed. I think I may say that on the 
evidence and on the admission made by learn- 
ed Counsel the matter stands thus. There are 
three apertures or openings on the southern 
side of the plaintitf’s house. The first is the 
southern end of a verandah which is protected 
by shutters. The verandah is open on the 
eastern side and it is alsu open on the northen 
side, and, of course, light and air find their 
way to this verandah on the eastern side to a 
considerable extent, as the verandah is oblong, 
and to a less extent on the northern side. 
Then the second opening is of the nature of 
a grating which affords some degree of light 
to the privy. . It is not clear on thé evidence 
and there is no finding as to whether there is 
any other means for the access of light and air 
to this privy. The house contains two privies. 
There are certain openings which provide for 
access of light and air to one of the privies; 
but whether it is the upper privy, or the 
privy which is furnished with the - grating 
which the plaintiff says has been blocked 
up, is not clear. The third opening is an 
opening into something in the nature of a 
quadrangle, which contains an opening on the 
top looking towards the sky which is pro- 
tected by bars and an opening to the south 
also protected by bars which the plaintiff 
says has been blocked up by the erection of 
the wall by the defendants. It is not sug- 
gested that there is any other means for 
access of light and air to the quadrangle, or 
“well” as the Judge calls it, except the light 
and air which comes from the top or from 
the opening which has been blocked up. In 
& sense, the tacts are not disputed, or, at 
any rate, are not in dispute on the ques- 
tion—that the wall built by the defendants 
is flush with the southern ‘side of the plaint- 
iff’s house. The learned Counsel for the 
defendants said the distance was about 7 
inches from the grating. At any rate, it is 
not contested that the finding of the learned 
Judge that the wall is practically flush is not 
justified by the evidence. So, it is perfectly . 
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clear that the erection of the wall had the 
effect of blocking up light and air to, these 
openings into the plaintiff's house on the 
sputh. 

There is the further question—having re- 
gard tothe other means of access for light 
and air, what is the effect of the blocking 
up of the opening on the southern side? And 
for that purpose an expert witness wasscalled 
on one side, and another expert witness 
was called on the other; both gentlemen of 
‘long experience and unimpeachable integrity. 
As usually happens with regard to evidence 
of this character, the witnesses differ. 

There is contradictory evidence on the 
question as to how far the condition of the 
premises with reference to light and air, 
having regard to the other means of access 
for light and air, was affected by the wall 
which the defendants had built, I do not 
think it necessary to go through.the evidence 
in detail. Mr. Reynolds, who was called for 
the plaintiff, speaking of the verandah; no 
doubt, said, in cross-examination: “In the 
verandah itself I should think there would ba 
enough light for ordinary purposes if the 
‘south window were closed.’ It is perhaps 
unfortunate that the two experts did not 
make their inspections under exactly similar 
conditions; because Mr. Reynolds who was 
examined for the plaintiff seems to have made 
his ‘inspection between 5-30 and 6 P.N, and 
Mr. Pogson who was examined for the de- 
fendants made his inspection between 2-30 and 
3 P.M, when the light would be much 
stronger. Mr. Pogson, in his examination- 
in-chief, said—- the closing of these verandah 
“windows will hardly affect light and air to 
the verandah at all.” Then, with regard to 
the latrine, he says “Ifa small window 
were put on theeastern side of the latrine, 
it would be sufficient to light it.” That 
piece of evidence goes to suggest that there 
is, in fact, no other means of light. to the 
' privy except the grating on the south which 
the plaintiff had blocked up. 

Now, taking the learned Judge’s finding 
of fact in connection with the admissions 
made in Court and in connection with the 
evidence to which I have referred—I do not 
profess to have dealt with the evidence 
exhaustively——buf, taking all these together, 
‘speaking for myself, Iam prepared to hold 
on these facts that, applying the test which 
is laid down by the House of Lords in - Colls 
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v. Home and Colonial Stores, Limited(1), that 
the plaintiff has a right of action. It is said 
there to constitute an actionable obstruction 
of ancient lights, itis not enough that the 
light is less than before: There must be a 
of light enough to 
render the occupation of a house uncomfort-. 
able according to the ordinary notions of 
mankind. 

Now, Mr. Smith has contended on behalf 
of the respondent that under the law of 
(ndia her rights with reference to the ease- 
ment which she acquired by prescription are 
wider than under the English law as laid 
down by the House of Lords in the case I 
have just referred to. He relies on sec- 
tion 28 of the Easements Act. I do not pro- 
pose to discuss this question or to express an 
opinion with regard to it, because, as I have 
said, I am willing in the present case to adopt 
the test laid down by the House of Lords and 
applying that test I hold, on the facts, that, 
here, there has been a deprivation of light 
enough to render the occupation of the house 
urcomfortable according to the ordinary 
notions of mankind., 

That, therefore, disposes of the second ques- 
tion. Now, the third question raised in 
appeal is one which, in my opinion, is of 
greater difficulty. The learned Counsel for 
the appellant has argued with great ability, 
that even if wa are against him on the other 
two points, the proper relief to be given to 
the plaintiff in thi case is damages, and 
that an injunction is not the remedy which 
this Court ought to grant. He relies upon 
sections 54 and 56 of the Specific Relief Act. 
Section 54 says— Subject to the other pro- 
visions contained in; or referred to by, this 
Chapter, a perpetual injunction may be grante 
ed where the invasion of the right is such 
that pecuniary compensation woald not afford 
adequate relief.” Section 56 says that “An 
injunclion cannot be granted when equally 
efficacious relief can cartainly be obtained by 
any other usual mode of proceeding.”” Coun- 
sel relied upon the judgment of this Court 
in the case of Boyson v. Deane (2). There, 
Mr. Justice Sheppard, with reference to the 
English law says “There the right to an 
injunction is the prima facie right. Here, in 
India, an injunction is not to be given when 

(1) (1904) A. C. 179 at p. 182; 73 L. J. Ch. 484; 90 


L. T. 687; 53 W. R. 30; 20 T. L. R. 478, 
(2) 22 M, 251, 
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the remedy in damages is considered ade- 
quate.” With regard to the application of 
the test, the learned Judge points out that 
the test is practically a difficult one to apply. 
I referred to page 254: “On the one hand,” 
he says, “there can be no disturbance of an 
easement on which a pecuniary value cannot 
be placed because it is always possible to 
ascertain the difference in the selling value 
of the property brought about by the ob- 
struction of which complaint is made. On 
the other hand, if the phrase means ‘such 
a compensation as would, though not in 
specie, in effect place the plaintiff in the 
same position in which they stood before,’ it 
would, as observed by Farran J., be difficult 
to predicate of any material obstruction to 
ancient lights that pecuniary compensation 
could bring about that result.” IfI had to 
decide the question whether the equitable 
jurisdiction of this Court on its original side 
ïs restricted or cut down by the express 
provisions of the Specific Relief Act, I should 
certainly take time to consider the question 
further. No doubt, that is the view which 
was taken by Mr. Justice Sheppard in the 
Madras case to which I have referred, and it 
was the view taken in the Bombay cases to 
which the learned Counsel for the appellants 
has referred us, viz., Dhunjibhoy Cowasji Umri- 
garv. Lisboa (3) and Ghansham Nilakant 
Nadkerni y. Moroba Ramachandra Pai (4), 
I confess, Iam not altogether satisfied that 
that is the law, and I find a passage in 
Banerjee’s work on “Specific Relief,” to 
which my learned brother has referred me. 
Ido not read the whole passage. It runs: 
(page 754): 
truly observes Mr. Nelson, is to make in- 
junction the rule and damages the exception. 
The Specific Relief Act, however, was framed 
at a time when a more restricted view of the 
equitable jurisdiction seems to have prevailed, 
and it has even been suggested at Bombay 
that in cases before Courts subject to this Act 
the later English decisions have no applica- 
tion. But this suggestion has been repudi- 
ated at Allahabad, and it is hard to see why 
in interpreting and applying the provisions 
ofan enactment admittedly based upon the 
principles of English equity jurisprudence, 
the latest and most approved authoritative 
expositions of those principles should not be 


(3) 13 B. 252. 
(4) 18 B, 474 at p. 488, 
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resorted to.” I do not propose to discuss 
this question or to express an opinion with ` 
regard to it, because, for the purposes of the 
present case, Lam prepared to adopt the test 
adopted by Mr. Justice Sheppard in Boyson 
v. Deane (2) and to deal with this case on 
the assumption that the plaintiff must show 
that adequate compensation cannot be given 
her by way of damages, On the facts here 
Iam prepared to hold that seeing that the 
wall is admittedly butit flush with the plain- 
tiff’s house and that the effect of this is, so far 
as the means of access for light and air on 
the sonthern wall are concerned, to prevent 
them entirely, and, applying the test in a 
common sense way, I am prepared to hold on 
the facts that this is nota case in which 
adequate compensation can be given by way 
of damages, or a case in which equally 
efficacious relief can certainly be obtained 
by some other usual mode of proceeding. 

One word with regard to the observation of 
Mr, Justice Sheppard in the case of Boyson v. ` 
Deane (2) (page 255). There he says: “I 
think it is most important that no attempt 
has been made to prove that the plaintiffs 
cannot......... PORE so alter or re-arrange...... 

kana a as to neutralize the effect of the de- 
fendant’ s building. If this is possible, I do not 
see how the plaintiffs can say that compensa- 
tion in money will not afford them adequate 
relief.” Now, the learned Judge cites no 
authority for that proposition and the learned 
Counsel for ‘the appellants has cited no 
authority. With great respect, as at present 
advised, I should not be prepared to assent 
to that proposition of law. I think I have 
dealt with all the questions which have been 
raised excepting the question of costs. I 
am always reluctant to interfere in the matter 
of costs which are in the discretion of the 
learned Judge. In this case the learned 
Judge gave the plaintiff costs upon the 
higher scale. Now, the rule empowers the 
Judge to award costs on the higher scale for 
special reasons. The learned Judge says— 

“The defendants must pay the costs of the 
BOIS. pas disso Under the circumstances I 
direct them to be taxed on the higher scale.” 
He gives no reasons why costs on the higher 
scale should be given and I must say, speak- 
ing for myself, 1 fail to see any circumstance 
in this case which constiutes “special reasons” 
within the meaning of the rule, If the learned 
Judge had specified any special reasons I 
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should certainly not be disposed to interfere; 
but, as he has not, I think the plaintiff should 
only have costs on the lower scale. Subject to 
that, I am of opinion that this appeal must be 
dismissed with costs. 
Sankaran Nair, J. —I agree. 
Appeal dismissed. 





SIND JUDICIAL COMMISSIONER’S 
COURT. 
URIMINAL Arrear No. 133 or 1910. 
January 31, 1911. 
Present:—Mr. Crouch A. J. ©. 
IMPERATOR 
versus 

’ ALU walad JARO SAHTO. 

_ Criminal Procedwre Code (Act V of 1898), s. 2838— 
Distinct offences---Joint trial—Penal Code (Act XLV of 
1860), s. 215—Actual thief—Restoration of property— 
Gratification— Charge. 

The accused was jointly tried and convicted of 
theft (section 379, Indian Penal Code) and of receiv- 
ing gratification for restoring the property stolen 
(section 215, Indian Penal Code). The latter offence, 
it was alleged, was committed some days after the 
former : 

‘Held, that the trial was bad; 

(2) that the result of trying the two distinct 
offences charged together is that a conviction under 
one involves an acquittal under the other; 

(3) that a, realthief cannot be charged with an 
offence under section 215, Indian Penal Code. 

Whe accused was acquitted of both offences. 


` Mr. Mulchand Manghanmal, forthe Accus- 
ed. 

Mr. Raymond, for the Crown. 

Judgment.—tThe appellant has been 
convicted of two several offences under sec- 
tions 215 and 3879, Indian Penal Code, 
and sentenced to two several terms of 20 
months’ and 6 months’ rigorous imprison- 
ment. Po 
The charge was in the following form :— 

That you on or about the 21st or 22nd day 
of April 1910 in Mirpur Bathoro Taluka 
committed theft of 3 buffaloes worth Rs. 150 
and received (chung) gratification of Rs, 40 
to cause restoration of the above buffaloes 
and did restore one, and thereby committed 
an offence punishable under sections 379 and 
215, Indian Penal Code. 

Mr. Mulchand takes the following objec- 
tions to the legality of the trial: 

(1). The charge was bad, inasmuch as two 
distinct offences were included in a single 
charge (section 233, Criminal Procedure 


Code), 
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(2). The two distinct offences should have 
formed the subject of separate trials (sec. 
tion 223, Criminal Procedure Code). 

(3). The actual thief cannot be charged 
under section 215. 

(4). There was real and serious prejudice 
to the accused caused by the irregularities in 
the trial, 

All these objections must be held good. 

It is just possible that the Magistrate 
might have justified trying both charges to- 
gether under section 235 (1) but he has 
made no attempt to doso, and the judgment 
supports the contention that the. second 
offence was committed several days after 
the first, and was not part of the same tran- 
saction. The Magistrate in the charge gives 
the 21st or 22nd April as the date of both 
offences, but the opening sentences cf the 
judgment show that the second offence was 
committed a few days’ after the making of a 
report, and the report was made at least seven 
or eight days after the theft. 

There should certainly have been a sepa- 
rate charge for each distinct offence. 

The result of trying both charges to» 
getheris thata conviction under one involves 
an acquittal under the other; for if the ap- 
pellant is the real thief be cannot be charg- 
ed with an offence under section 215, Indian 
Penal Code. Queen-Hmpress v. Muhammad 
Ali (1) and 1 Burma 461. 

I cannot uphold the conviction under sec- 
tion 215, for it is clear on the findings that 
there should have been no charge under this 
section at all. 

Nor can I uphold the conviction under sec- 
tion 379. For, apart from technical objec- 
tions, the conviction is based on the evidence 
of witness Suleman whom the Magistrate 
himself discredits. If the evidence of this 
witness be excluded, there is evidence only of 
an offence under section 215. 

Tt is clear that accused has been pre- 
judiced in his defence by the irregularities in 
the trial. 

The Public Prosecutor suggests that the 
case should be sent back for trial on a charge 
under section 215 only, but it is impossible 
for the Court to do so in view of the allegation 
and the finding that the appellant was the 
actual thief. 


(1) 23 A. 81. 
(2) 1 Bur, 461. 


422 


BANK OF BENGAL, CAWNPORE v- KALKA DAS. 


There seems to be no alternative but to 
acquit the accused. In view of the apparent- 
ly clear evidence that he was guilty of some 
offence, this result must be admitted to be 
most’ unsatisfactory. 

Tacquit the accused and order him to be 
discharged, 

Accused acquitted. 





(s. c. 8 A. L. 3. 109.) 
ALLAHABAD HIGH COURT. 
First Orvis Appeat No. 2 or 1910. 
January 5, 1911. 
Present:— Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. 
Tus BANK or BENGAL, CAWNPORE— 
Derenpant—A PPELLANT 
versus 
KALKA DAS AND ANOTHER— PLAINTIFFS — 
RESPONDENTS. 

High Court Rules, Rule 80 (1)—Pleader’s fee— 
Certificate filed after first hearing—Cost 

Rule 80 (1) of the Rules of the High Court of 4th 
April 1894, prescribes that the Court shall be satisfied 
that the fee is paid to therpleader at or before the 
commencement of the hearing of a suit as also as to 
the delivery to the Munsarim- of a certificate signed 
by the legal practitioner certifying the amount of 
the fee actually paid to him. 

The proviso to the rule merely enables a presiding 
officer to exercise a discretion as to whether or not he 
will accept a certificate for fees presented to him after 
the commencement of the hearing. It gives him no 
discretion in regard to the allowance of a fee which 
was not paid at or before the commencoment of the 
suit. 

First appeal from a decree of the Sub- 
ordinate Judge of Cawnpore. 

Mr. B. E. O'Conor, for the Appellant. 

Mr. M. D. Agarwala, for the Respondents. 

Judgment.—The only question in 
this appeal is concerned with the pleader’s 
fee. The suit was brought by the plaintiffs 
to havea declaration .of their title to 
certain moneys held by the Bank. The 
Bank was prepared to hand over the moneys 
to the persons entitled, whoever they might 
be, and only required to be satisfied that the 
plaintiffs were the parties so entitled. The 
case was taken up late on the afternoon of 
the 8rd of September, and on a repre- 
seutation by the pleader for the Bank that 
the Agent of the Bank was not present and 
that the certificate required by the rules of 
the Court as to the payment of fees could not 
be verified, the Court intimated that the 
certificate would be accepted afterwards. 
On the following day the case appeared 
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on the list—and, after some formal matters 
were disposed of, was adjourned to the 17th 
of September. On the 16th of September, 
the pleader’s fee was paid and a certificate 
filed, and the case was adjourned to the 2lst 
of September when the arguments were 
heard. Judgment was delivered onthe 22nd 
of September. The result of the suit was 
that the claim was decreed but costs were 
awarded tothe Bank. Only Rs. 2-8-0 wera 
allowed in respect of costs; the pleader’s 
feenot being allowedon the ground that it 
was not paid before the commencement of the 
hearing of the suit. This appeal has been 
preferred in respect of the pleader’s fee and it 
has been contended before us by the learned 
Counsel for the Bank that inasmuch as the 
Court intimated that the certificate would be 
accepted after the first hearing that the fee 
ought to have been allowed. The Court 
below in its order in reference to the fee 
stated that in intimating that “the defendant 
would be justified in producing the required 
affidavit and certificate on the next following 
date” it did not undertake to condone the 
defendant’s failure to file this document up to 
the 16th of September, 1909. The learned 
Subordinate Judge referred to the Rules of the 
High Court on the subject and decided that he: 
could not allow the pleader’s fee to be includ- 
ed in the costs in the decree. Rule 80 (1) 
of the Rules of the 4th of April, 1894, as 
amended, provides that “In drawing up a 
decree or order no fee to any legal practi- 
tioner, not appearing for the Crown * * * 
shall be allowed on taxation between party 
and party * * * unless the Munsarim, or,, on 
application to the Judge, the Judge is satis- 
ed that the fee was paid to such legal 
practitioner at or before the commencement of 
the hearing of the suit or application- #.# * 
and unless at or before such time there shall 
have been delivered to the Munsarim a certi- 
ficate signed by the legal practitioner certify- 
ing the amount of the fee or fees actually 
paid to him * * * together with an affidavit 
made by such client or his authorised agent.” 
This rule, we may observe, prescribes that 
the Court shall be satisfied that the fee 
is paid to the pleader at or before the com- 
mencement of the hearing of a suit,as also as 
to the delivery to the Munsarim of a certi- 
ficate signed by the legal practitioner certify- 
ing the amount of the fee or fees actually 
paid tohim. Inthis case the fee was not 
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paid until the 16th of September, that is, 
nearly a fortnight after the commencement 
of the hearing of the suit. ‘Consequently, the 
Court was justified in the course which, it 
took in refusing to allow the appellant's 
pleader’s fees. But it is said that the proviso 
to the rule in question meets this case. That 
proviso. runs as follows:—‘ Provided that in 


any case the presiding officer may, for valid ` 


reasons to be recorded by him, accept a certi- 
ficate for fees filed after the time mentioned 
above.” It will be observed that this proviso 
only enables a presiding officer to exercise 
a discretion. as to whether or not he will 
accept a certificate for fees filed after the 
commencement of the hearing. It gives him 
no discretion in regard. to the allowance of a 
fee which was not paid at or before the com- 
mencement of the suit. It may be, when 
these rules were drawn up, that it was_in- 
tended to give the presiding officer a general 
discretion in the matter of a fee tardily 
paid: but if this was intended, it is certainly 
not expressed in the proviso as it at present 
stands. In view of this rule we think -that 
the Court below rightly refused to allow the 
pleader’s fee in this case. We dismiss the ap- 
peal but, under the circumstances, withoutcosts. 
Appeal dismissed. 





(s. c. 8 A. L. J. 115.) 
ALLAHABAD HIGH COURT. 
First Civiu Appear No, 296 or 1909. 
January 5, 1911. 

_ Present:—Mr. Justice Tudball and 
Mr. Justice Richards. 

Tas SECRETARY or STATE vor INDIA 
in COUNCIL — DerENDANT — APPELLANT 

Versus ' 
BISHUN DUTT— Piamstirr—Responvent. 

Land Acquisition Act (I of 1894), ss. 9 (2), 25 (2)— 
Omission to appear without, sufficient cause— Absolute 
bar to contest Collector’s award. 

Section 9 (2) of Act I of 1894, intends that the 
owner of property about to be acquired should appear 
and state his claim in the manner provided therein 
so as to enablethe Acquisition Officer to make 


a fair, proper and reasonable award based upon a ~ 


proper inquiry after the proper means have been 
placed before him for holding such inquiry. Section 
25 (2) makes the refusal or omission to comply with 
the provisions of section 9 (2) without suficient 
cause an absolute bar to the applivant’s obtaining a 
greater sum than that awarded by the Collector. 
First appeal from a decree of the officiat- 


ing District Judge of Allahabad. 


INDIAN CASES. 


423 


Mr. A. E. Ryves, for the Appellant. 
Dr. Tej Bahadur Sapru, for the Respond- 


-enb. 


Judgment. —This appeal arises ont 
ofa reference under the Land Acquisition 
Act. The property is situated in Allahabad. 
The Acquisition Officer awarded Ra. 3,450 
for it. The owner made no claim in com- 
pliance with section 9, clause (2) of the 
Land Acquisition Act of 1894. He, however, 
applied for a reference to the District Judge, 
claiming Rs. 12,830. He examined one 
witness, Mr. Acton, the Municipal Mngineer, 
and no other. The learned District Judge 
awarded the sum of Rs. 6,663. The sum so 
awarded included the 15 per cent. for com- 
pulsory acquisition. The Secretary of State 
has appealed. The first ground of appeal is 
that, having regard to the provisions of 
section 9, clause (2) and section 25 of the 
Land Acquisition Act, the owner can have no 
greater sum awarded to him than the amount 
awarded by the Collector or,in the present 
case, the Land Acquisition Officer. The 
respondent contends that the notification of 
dissatisfaction with the award isa sufficient 
compliance with ‘the provisions of the Ach. 
We are not prepared to take this view. In 
our opinion it was intended by clause (2) of 
section 9 that the owner of property about 
to be acquired should appear and state his 
claim in the manner provided by the clause 
so as to enable the Acquisition Officer to 
make a fair, proper and reasonable award 
based upon a proper inyuiry after the 
proper means have been placed before him 
for holding such inquiry. Section 25, clause 
(2), makes the refusal or omission to comply 
with the provisions of section 9, clause (2), 
without sufficient cause an absolute bar to 
the applicant in the reference, obtaining a 
greater sum ‘than that awarded by the 
Collector. There is, however, no reference 
in the judgment of the learned District Judge 
to this point having been raised before him. 
It is suggested that the point was waived. 
Even on the merits, we think that the order 
of the District Judge cannot be sustained. 
For the reasons given in our judgment in 
F. A. No, 294 of 1909, decided yesterday, 
we cannot approve of the conclusion of the 
learned District Judge in respect to so much 
of the property as was let to tenents. 
Furthermore, the evidence given by the 
Collector applies to this case as well as to the 
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others, while the evidence given in the present 
case by the owner is confined to the evidence 
of Mr. Acton. With regard to the house 
No, 194-C, part of the property acquired, 
which is in the occupation of the owner 
himself, we find that the Acquisition Officer 
allowed the sum of Rs. 920. Mr. Acton, the 
sole witness examined by the owner, valued 
this property as a whole, at Rs. 798. It thus 
appears that the Acquisition Officer allow- 
ed the owner a larger sum than hia sole 
witness valued it at. The learned Judge in 
arriving at his conclusion has, contrary to 
the evidence produced by the owner him- 
self and contrary to the evidence of the 
Collector, awarded a still greater sum. In 
our opinion the appeal, must prevail. We ac- 
cordingly allow the appeal, set aside the order 
of the Court below and award to the applicant 
the sum of Rs. 3,450, namely, the amount 
awarded by the Acquisition Officer. The 
Secretary of State will have his costs in both 
Courts to be paid by Bishun Dutt. 


Appeal allowed. 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 
First Civit Appzat No. 78 or 1909. 
December 1, 1909. 
Present:—Mr. Chamier, J.C. . 
Thakur SHEOAMBAR SINGH—P awtirr 
APPELLANT 
versus 
Thakur KALKA BAKHSH SINGH~ 
DEFENDANT— RESPONDENT, 

Civil, Procedure Code (Act XIV of 1882), s. 48—Cause 
of action-—Partition swit—Omisaion to include pro- 
perty, effect of—Subsequent suit for partition of that 
property. 

Where in a suit for partition of a joint estate the 
plaintiff intentionally omitted certain property from 
partition, although the cause of action for getting that 
property partitioned had arisen along with the cause 
of action with respect to the other property: 

Held, that section 43, Civil Procedure Code, operat- 
ed to bar subsequent suit for partition in regard to 
the property so omitted. 

Likha v. Daga, | B. 182, followed. 

Ittappan v. Manavikrama, 21 M. 158 at p. 157, 
referred to. 


Appeal against the order of the Subordinate 
Judge, Tahsil Biswan, dated 30th July 1909. 


Mr. H. ©. Dutt, for the Appellant. 
Pandits Gokaran Nath Misra and Chand 
Narain Harkauli, for the Respondent, 
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Judgment.—tThe only question for de- 
cision in this appeal is, whether the Court 
below was right in dismissing the appel- 
lant’s suit on the ground that it is barred 
by section 43 of the Code of Civil Procedure, 
1882. The appellant and the respondent are 
brothers who were joint in every respect till 
1904 when differences arose between them. 

On October 10th, 1906, they executed a 
document whereby they referred the parti- 
tion of the joint estate to several persons. 
It is not quite clear what the arbitrators 
did but one of them seems to have died 
and the proceedings were suspended. 

On March 8rd, 1907, one of the parties 
applied to the Court-under section 523 of 
the Code of Civil Procedure, 1882, to make 
the reference to arbitration a rule of Court 
and to appoint some one to take the plite 
of the arbitrator who had died. On May 
30th, 1907, that application was dismissed’ 

On July 22nd, 1907, the appellant ap- 
plied to the Revenue authorities to parti- 
tion their revenue paying property including 
the village Mahkampur where the family 
residential house is situated. The Revenue 
authorities partitioned all the land but did 
nob and could not partition the family 
house. 

On August 22nd 1907, the appellant filed 
a suit in the Civil Court for partition of 
houses, cattle, furniture, grain and other 
movable property giving the rejection of 
the application under section 523 of the 
Code of Civil Procedure, 1882, as the cause 
of action. The appellant concedes that 
that suit was not intended to and did not 
embrace the family house. 

The present suit is for partition of tho 
family house, the cause of action is stated 
to have accrued in 1904 when differences 
arose between the parties. It has been 
dismissed on the ground that the cause of 
action for the present suit is the same as 
that on which the previous civil suit was 
founded and, therefore, the appellant should 
have claimed partition of the family house 
in that suit. 

The appellant contends that the mischief 
against which section 43 of the Code of Civil 
Procedure, 1882, is aimed is the splitting 
up a cause of action, that he omitted to 
claim partition of the family house in the 
former suit only because he had asked the 
Revenue authorities to partition the village 
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in which the house is situated and hə 
thought that they would partition the house 
also. ~The'appellanf relies also upon some ob- 
servations made by Mr. Jastics3 Sheppard in 
the case of Ittappan v. Manavikrama (1) to the 
effect that a decree for partial partition cannot 
estop the plaintiff from claiming partition 
of the rest of the property, for, if that 
were so, the property which was not divided 
in the previous suit would continue indivi- 
sible for all time except by consent of the 


parties. The respondent, on the other hand, 
relies upon the decision of the Bombay 
High Court in Dikha v. Daga (2) which 


is a case exactly-on all fours with the present 
case. It appears to me that there is no 
escape from the conclusion thut section 43 
bars the present suit. It is beyond doubt 
that.on the cause of action set forth in 
the previous suit the appellant might have 
claimed partition of the family house which 
is the subject of the present suit. The 
case in the Madras High Court was not one 
of joint owners. It was a case of tenants 
in common to which other considerations 
apply. I agree with the decision uf the 
Bombay High Court and E hold with the 
Court below that the present suit is barred 
by section 43 of the Code of Civil Procedure, 
1882. 
I dismiss this appeal with costs. 


Appeal dismissed. 
(1) 21 M. 153 at p. 157. 
(2) 7 B. 182. 





OUDH JUDICIAL COMMISSIONE R’S 

COURT. 

Secoyxp Civiz Apeeat No. 10 or 19092. 

May 22, 1909. 
Present:—Mr. Hvans, J. C. 
BHARAT PRASAD—PtatntTirr— 
APPELLANT 

Versus 


GANGA BAKHSH AND OTHERS 


DerENDANTS — RESPONDENTS, 

Adverse ‘possession among co-owners—Co-owner, 
repudiation of title of —Profits, non-receipt of, effect of. 

Where property is owned by several co-owners: 
the mere fact that one of them has nob received 
the profits of the property, is no proof that the 
possession of the other co- -owners was adverge; 
to -establish adverse possession of the other co- 
owners it is necessary forthem to prove that they 
expressly repudiated the title of their co-owner 
to his knowledge, and that they held the property 
after such repudiation for 12 years before suit. 
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Jojen tra Nath Rei v. Bildes Das, 33 C. 961; 12 
GC. W. N. 126; 6 O. L. J. 735,referred to. 


- Appeal against the order of the Additional 
Jadge, Hardoi, dated 12th November, 1908, 
upholding thelorder of the Munsif, Shahabad; 
dated 22nd July, 1908. 

Syed Zahur Ahmad, for the Appellant. 
. Pandit Gokaran Nath Misra, for 
Respondent. 

Judgment.—In this case the plaintiff 
instituted a suit to recover possession of one- 
quarter share in two groves Nos. 820 and 870 
which he had purchased from defendant 
No. 1 under a sale-deed dated Ist June 1904, 
His claim was dismissed by the Court 
below upholding the decision of the Court 
of first instance. This appeal by the plain- 
tiff relates only to grove No.870. The lower 
Court found that the appellant’s vendor 
originally held one-fourth share in this grove 
but that he had not been in possession 
within limitation; in other words, it is found 


the 


‘that the title of the appellant’s vendor had 


been destroyed by adverse possession for 
more than 12 years before suit. It appears 
that defendants Nos. 1 and 2 are the descend- 
ants of one Gopal and the other defendants 
are the descendants of one Gidda the two 
being brothers. -It was found that the father 
of defendant No. 1 bad left the village for 
many years and that his relations had been in 
practical possession of the groves for more 
than 12 years and that the name of their pre- 
decesscr-in-title had been entered in the 
khasras since the year 1801 fasli ending in 
September 1594. It was, therefore, held that 
the vendor of the appellant had lost his title 
by adverse possession of the other defendants.’ 
In appeal I am referred to the ruling of the 
Calcutta High Court in Jogendra Nath Rai v, 
Baldeo Das Marwari (1), where it was held 
that “the fundamental rule is that the entry 
and possession of land under the common title 
of a co-owner will not be presumed to be 


adverse to the others but will ordi- 
narily be held to be for the benefit of 
all’, It appears to me that issue No. 1 


framed by the Court of first instance was 
misleading. It was to this effect: “What is 
the share of defendant No, 1 in the groves in 
suit and has he been in possession of his share 
within limitation?” This apparently means 
that it lay upon the plaintiff to show that the 
vendor had been in actual physical possession 


(1) 35 C. 961; 12 0. W. N. 127; 6 C. L. J. 738, 
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of his share in the grove within 12 years 
before suit. As a matter of fact, it was 
shown that all the defendants were co-owners 
at one time of the grove. The mere fact that 
the vendor of the appellant had not been in 
receipt of the produce of the grove is no proof 
that the possession of his co-owners is or was 
adverse. ‘It is to be noticed that the produce 
of this groveis very small, and as admitted 
the vendof of the appellant and his father 
were living for many years at a distant 
village and it would not have been worth 
their while to come every year in their own 
village to ‘gather a few mangoes, and the bare 
fact that they did not actually take a share in 
these mangoes is no proof that the possesion 
of their co-owners was adverseto their interest 
or that they had intentionally given up allin- 
terest in the grove. I hold that it lay upon the 
respondents to prove that they had expressly 
repudiated the title of the vendor of the appel- 
lant to his knowledge and that they had held 
the grove after the repudiation for 12 years 
before the suit. It is contended that the 
entry in the khasras showing the name of 
the predecessor of defendants Nos. 3 to 7 is 
sufficient to prove this. In my opinion this 
is not sufficient, because entries might easily 
have been made in the khasras without the 
knowledge.of the vendor of the appellant. 
As I hold. that issue No. 1 was not properly 
framed and was misleading I remand 
the following issues for decision to the Court 
below: — 

(1) Is it proved that the defendants Nos. 
3 to 7 held adverse possession of the share 
of the vendor of the appellant in grove No. 
870 for more than twelve years before suit? 

(2) Was such adverse possession 
specifically brought to the notice of the 
appellant's vendor, and if so, at what date? 

The burden of proof of these issues is on 
the respondents. The lower Court is au- 
thorized to take such evidence as is neces- 
sary to decide these issues. The findings 
will be returned within three monthsand 15 
days will be allowed for objections. 

i Case remanded, 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconn Crvi APPEAL No. 211 or 1999. 
March 7, 1910. 
Present:—Mr. Piggott, A. J. ©. 
Nawab GETI ARA BEGAM— PLAINTIFF — 
APPELLANT 
versus 
JAGAN NATH—DEFENDANT—RE3PONDENT. 

Compromise—Adjustment of a case in whole or in 
part—Terms offered by one party, not accepted by the 
other, effect of —Court, power of, to introduce new terms 
when all the terms not setiled by compromise—Civil 
Procedure (Jode (Act V of 1908), O. XXIII, r. 3. 

In asuit against the defendant, who had built on 
the plaintiff's land, the plaintiff offered in Court to 
allow the defendant to retain his building subject to 
a rent fixed by him but the Court decifled to allow the 
defendant to remain on the plaintiff’s.land on pay- 
ment of a rent fixed by the Court: Held, that there 
was no agreement between the parties amounting to 
an adjustment of the case in whole or in part under 
Order XXIII, rule 3 of Act V of 1908. 

Ram Lal v. Balak Ram, 90. C. 365, referred to. 


Appeal against the order of the Sub-Judge, 
Unao, dated 24th March 1904, modifying the 
order of the Munsif, North Unao, dated 10th 
December 1908. 

Syed Wazir Hasan, for the Appellant. 

Babu Hart Kishen Dhaon, for the Respond- 
ent. 

Judgment.—tThe findings of fact in 
this case which must be accepted by this 
Court in second appeal, may be Stated as fol- 
lows. The defendant-respondent:built a house 
upon unoccupied land belenging to the 
plaintiff-appellant. The building commenced 
a little more than three years before the date 
of the suit and lasted about six months. 


The plaintiff had no notice of the fact of 


the building while it was going on. Her 
affairs were in the hands of a lessee who was 
realizing rents from the owners or occupiers 
of existing houses and did not consider it any 
part of his business to warn the plaintiff 
that a new building was being erected upon 
an unoccupied plot of land. There is no 
express finding as to whether the defend- 
ant acted in good faith, or otherwise, but I 
think it may be said in the absence of a 
finding to the contrary I am entitled to pré- 
sume that the defendant did not spend a con- 
siderable sum of money in the building a 
house in order to make the plaintiff make a 
present of the same. On the pleadings, evi- 
dence and findings as they stand, I think, lam 
entitled to hold that the defendant should be 
presumed to have in good faith believed the 
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pleas set upin his writtenstatement, although 
he failed to support them by evidence when 
the case came Tor trial. As to the decree 
to be passed on the above findings it is, ab 
- any rate, obvious that the plaintiff is entitled 
to a decree for possession in respect of the 
site occupied by the defendant’s house. The 
only question at all arguable is, whether the 
plaintiff should be allowed without any com- 
pensation to the defendant to take possession 
of the house built by the latter. I am of 
opinion that the defendant should be allowed 
an opportunity of removing the materials of 
his house but that he can claim nothing mora 
than this. Any loss which he may incur in 
consequence of the: money spent on building 
the house is due to his own mistake in 
having commenced “to build withoub proper 
` inquiries as to his title. If it were shown 
that he persisted in building after having 
been warned of the defective nature of his 
title, andif it were not that the findings 
arrived at by the Courts below suggest that 
the plaintiff was somewhat remiss in looking 
after her own interests, the defendant would, 
no: doubt, be liable to have the actual posses- 
sion ‘of the house in question decreed in 
favour'of the plaintiff without his being 
awarded any compensation whatever. 
. The lower Appellate: Court, the learned 
Subordinate Judge of Unao, has actually 
given the plaintiff only a decree for pro- 
prietary possession of the site together with 
the right to receive rent at Rs. 5 per annum 
from the defendant on account of the house. 
It is quite clear that the learned Subordinate 


Judge did not intend to hold that he had a > 


right; in a case like the present, to refuse the 
, Plaintiff a decree for actual possession and 
to compel her against her will to accept the 
defendant as a tenant. He only considered 
himself empowered to pass the decree he did 
because of a partial adjustment of the case 
which. he conceived the parties had arrived 
at. What-that adjustment was-is to be 
found in the record of the lower Appellate 
Court’s proceedings for March llth and 
March 25rd, 1909. The plaintiff cffered to 
forego her right to actual possession and to 
accept the defendant as her tenant if the 
latter would agree to pay a rent of twelve 
rupees. The handwriting of the learned 
Subordinate Judge is such as to leave it open 
to doubt whether the compromise offered 
by the plaintiff was upon a rent of Rs. 12 
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per annum or Rx 12 per mensem, but in 
either case it is clear that there was no 
agreement between the parties amounting to 
an adjustment of the case in whole or in 
part. The utmost the defendant offered was 
to pay rent at Rs. 2 per. annum and when 
this was refused he expressly asked that the 
suit should be decided on the merits; undar 
these circumstances, the lower appellate 
Court had no right to presume that the 
plaintiff had agreed to accept the defendant 
as a tenant and to leave it to the Court to 
determine merely the amount of the rent 
payable. The provisions of the Code of Civil 
Procedure, Order XXIII, Rule 3, regarding nde 
jusbments or compromise of suits are perfectly 
clear and I may refer toa very full exposi- 
tion of the principles to bə ‘applied to such 
compromises in the raling of this Court in 
Ram Lalv. Balak Ram (1). The learned Sub- 
ordinate Judge cartainly could not compel 
the plaintiff to accept the defendant as 
tenant. The plaintiff had-offered to do this 
on certain terms which the defendant re- 
jected. 

There was then an end of all compromise 
or adjustment and itis clear that the parties 
did not intend to leave it to the Court 
merely to determine the amount of rent 
payable. I accordingly .set aside the 
decree of the lower Appellate Court. The 
plaintiff will have a decree for proprietary 
and actual possession ` of the plots in suit 
subject only to this condition that the da- 
fendant will be allowed one month’s time 
from the date of this decree in which tn 
remove the materials of this house in suit. 
Any materials left standing in situation at 
the end of one month from the date of 
the decree will pass to the plaintiff along 
with the site. The plaintiff-appellant will 
get her costs of this appeal. 


Appeal accepted. 
(1) 9 0. 0. 363. ? 





OUDH JUDICIAL. COMMISSIONER'S 
COURT. 
Seconp Osvrt Appeat No. 309 or 1909. 
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` Present: —Mr. Lindsay, O. A. J. C. 
BANWARI LAL—PLAINTIFE—-ÅPPELLANT 
versus 
Musammat RAINA—Dzerenpantr— 


RESPONDENT. 
Landlord and tenant--Tenant ownar of maksi, 
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house in town—Transfer of house by tenant—Re- 
entry by landlord, vight of—Second appeal—Finding of 
fact-—Suffictency or insufficiency of evidence, no ground 
of interference— Practice. 

In second appeal a Court cannot go into the ques- 
tion of sufficiency or insufficiency of the evidence 
adduced in proof of a particular matter, and if there 
is evidence on the record to justify a finding onthe 
point it will not be interfered with. 

A tenant, who is the owner of the materials of a 
house in a town, cannot only sell the materials but 
also the right to occupy the house, in the absence of 
some special contract or custom to the contrary, and 
such sale does not give the ground landlord a right 
of re-entry. 
` Sankata Prashad v. Bansgopal, S. C. A. No. 202 of 
1898, referred to. 


Appeal against the order of the Subordinate | 


Judge, Bara Banki, daied 3rd June 1909, 
modifying the order of the Munsif, Fyzabad, 
dated 5th April, 1909. 

Babu Jiban Krishna Banerji, for the Apel- 
lant. 

Pandit Gokaran Nath Misra, for the Re- 
spondent. 

Judgment.—tThe appellant was plain- 
tiff in the Court of first instance and sued for 
possession of a plot of land No. 957 situated 
in one of the mohallahs of Fyzabad City. He 
claimed title to the plot in question on the 
ground that it had been purchased some years 
back by his grand-father Doarka Das at a sale 
-held in exccution of a decree against one 
Nawab Baqar Ali Khan to whom the land 
‘originally ‘belonged At the time of this 
‘purchase “there was standing on the plot in 
question a kachcha house belonging to one 
Chutkao. The plaintiff alleged that Chutkao 
abandoned the house in 1902 and that as the 
result of this abandonment the site reverted 
to him (plaintiff) by right of escheat. 
Plaintiff alleged dispossession by the defend- 
ant, the widow of one Rudar Shahai, who as- 
sected title to the site and the house under 
a sale-deed execnted by Chutkao in favour of 
Rudar Shahai in March 1902. 

The Court of first instance found that the 
plaintiff had failed: to establish title to the 
plot in suit and dismissed the claim. In 
appeal the Subordinate Judge held that the 
title to the plot lay with the plaintiff but he 
declined to give a decree for possession on the 
ground that Chutkao had a right to transfer 
the house (though not the site) and that the 
plaintiff had no right of entry. 

The plaintiff appeals again and his case 
here is that the lower Court having found in 
favour of his title ought to have decreed the 
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claim for possession. The respondent has 
filed cross-objections, the ground taken by her 
being that there is no evidence on record to 
support the finding of the lower Appellate 
Court that the plaintiff has the title to the 
plot in dispute. 

It will be convenient to clear the ground 
by disposing first of the cross-objections. 

The learned Subordinate. Judge’s finding 
on the question of title is based on the evi- 
dence of Chutkao, the former owner of the 
house, as well as on certain entries recorded 
in the last Settlement papers explained by 
the oral evidence of the patward and a Nazul. 
Amin. It is not contended that there was no 
evidence at all before the Subordinate Judge 
onthe question of title. The argument is 
that there was no evidence from which the 
ownership of the plaintiff could be legally 
inferred. I do not think this argument can 
prevail. There isa statement of Chatkao which 
goes to show that the plaintiff's predecessor 
did purchase the property in suit and the 
Settlement papers do constitute evidence of 
possession which is prima facie proof of title. 
The sufficiency or insufficiency of this evi- 
dence as proof of title is a matter which 
cannot be debated in second appeal and it 
cannot, I think, be said correctly, that there 
is no evidence at all to justify the lower ap- 
pellate Court's finding. 

The cross-objection must, therefore, fail. 

The only question remaining for considera- 
tion is the right of the plaintiff as to the 
possession of the site. Both Courts have 
found, as a matter of fact, that Chutkaodid not 
abandon the house in 1902 as alleged im the 
plaint. It has been held that as Chutkao 
was admittedly the owner of the house he 
had a right to transfer it and that this 
transfer gives the plaintiff no right to claim 
possession even if, as is proved, the transferee 
has knocked down the original building and 
erected a new one on the old side. 

It is strongly urged on behalf of the ap- 
pellant that the Court below erred in laying 
upon him the burden of proving that Chutkao 
was debarred from alienating the house by 
executing a deed of sale in favour of Rudar 
Shahai but it seems to me that once it is 
admitted that the house belonged to Chutkao 
lt was for the plaintiff to establish the ex- 
istence of circumstances which would bar 
Chutkao from exercising the right to sell 
what was his own, It is argued again that 
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in any case the right of Chatkao was merely 
one of selling the materials of the house and 
that the conveyance did not carry with it any 
right to occupy the site against the will of 
the ground landlord. Various cases were 
referred to both here and in the Courts below 
as to the rights of tenants to transfer their 
houses, but these all relate to the peculiar 
circumstances of agricultural villages where 
the residents of the abadi are at the same 
time agricultural tenants of theland comprised 
in the village area. Cases like these are of 
no assistance in determining the rights of 
dwellers in towns and cities in the matter of 
transferring houses owned by them within 
the town or city limits. 

I have, however, been referred to an 
unreported. case decided in this Court in 1898 
by Mr. ` Blennerhassett [Sankata Prasad v. 
Bansgopai, S. O. A. No. 902 of 1898]. 
That case related to the transfer of a 
house within the limits of the town of 
Rae Bareli. The house, which had be- 
longed to a tenant, was sold in execution 
of a decree and purchased by Bansgopal who 
‘knocked it'down and built a fresh house in 
its place. The ground landlords of the 
Mohalla’ sued for possession claiming that 
they had got a right to enter as soon as 
Bansgopal had cleared the site in order to 
re-build. The defendant pleaded that he had 
bought the house as a standing house and 
that he was entitled to reside init and repair 
and re-build it. The wajib-ul-arz was produced 
which showed that a tenant hada right to 
sell his house as a standing house, subject in 
certain cases to a right of pre-emption on the 
part of the owner of the site. In deciding 
the appeal Mr. Blennerhassett said :— 

“In the event of a tenant totally abandon- 
ing the village or dying leaving no heirs or 
the house falling into ruins, the vacant site, 
no doubt escheats to: the Jand-owner. It 
escheats merely because possession is totally 
vacated and for no other reason. The house 
falling into ruins and the site becoming 
vacant are merely outward and visible signs 
of vacated possession. The mere clearing 
of the site by a purchaser who brings new 
materials on the land and immediately 
proceeds to build anew house is no evidence 
whatever of vacated possession. It gives the 
landlord n> right of re-entry.” 

In that case it is true there was a provision 
jn the wajtb-ul-arg enabling the tenant to sell, 


INDIAN CASES. 


429 


but I do.not see that, on general principles, 
it is necessary for the owner of a house in a 
fown to make out that he has a right to sell 
by virtue of a special law or custom. The 
man who owns a house has a right to live 
iu it, and until the contrary is shown it ought, 
I think, to be presumed that he can sell not 
only the materials of the house but the right 
to occupy as well, - : 

I think the Court below was right in hold- 
ing that the transfer of the house by Chutkao 
did not operate to give the plaintiff a right to 
resume possession of the site in the absence 
of some special contract or custom, and as no 
such contract or custom was proved the 
claim for possession was properly dismissed. 

I dismiss this appeal and the cross-objec- 
tions with costs. 

Appeal dismissed. 





OUDH JUDICIAL COMMISSIONER’S 
COURT.: -~ $ 
Szoonp Civic Appeat No. 53 op 1910. 
June 27, 1910. - 
Present:—Mr. Lindsay, O. A. J. C. 
GHULAM HAZRAT KHAN AND ANOTHER — 
PLAINTIFFS —ÅPPELLANTS 


VETSUS 
RAHIMDAD KHAN— DEFENDANT — 
RESPONDENT. 


Fraud alleged in the plaint not proved, effect of —Cause 
of action irrespestive of fraud—Principle to be observed 
where case is based on fraud, 

Where a plaintiff sets upa case entirely of fraud 
but-fails to establish it, he cannot succeed on any 
other ground. : 

But where a plaintiff alleges fraud and also alleges 
other facts necessary to establish his title independ- 
ently of the question of fraud, he is entitled to a 
decree on proof of the latter facts even if he fails 
to establish the allegation of frand. - 

The principleis that if the allegations as to fraud 
can be eliminated so as to leave otherwise a good 
cause of action, the plaintiff should be given a decree, 

Connecticut Fire Insurance Co. v. Kavanagh, (1892) 
A. O. 473 ; 61 L. J. P. O. 50; 67 L. T. 608; 57 J. P. 21, 
referred to. 


Appeal against the order of the District 
Judge, Rae Bareli, dated 17th November 
1909, reversing the order of the Munsif, Rae 
Bareli, dated 10th August 1909.- 

Pandit Gotaran Nath Misra, for 
Appellants, 

Mirza Samiulla Beg, for the Raspondent. 
Judgment.—tThe appellants in this case 
brought a suit in the Court of the Mansif 
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of Rae Bareli for recovery of | posses- 
sion from the defendant-respondent of one- 
fourth cf a share of 10 biswas in mahal 
Nokhe Khan. 

According to- the case set out in the 
plaint the property in suit had once form- 
ed part of. theestate of one Hubdar Khan. 
Hubdar Khan is said to have had two 
lawful wives from one of whom he had a 
son Cheda Khan who was the father of 
the plaintiffs. It was also stated that 
Hubdar left three illegitimate sons by a 
prostitute Musammat Banno. One of these is 
the defendant Rahimdad Khan. The plain- 
tiff stated that in 1898 Cheda Khan was 
induced by a false promise made by 
Rahimdad to have mutation of names made 
in favour of Rahimdad in respect of a 
quarter share of 10 biswas; the promise 
was one to pay Rs. 2,000, in discharge 
of Cheda Khan’s debts, and was (accord- 
ing to the plaintiffs) never kept. The 
plaintiffs claimed that defendant did not 
gat possession in spite of the mutation 
proceedings : ‘they stated that they remain- 
ed in possession up till April 1909 when 
the defendant dispossessed them by ap- 
propriating the fruit of a mahua tree 
sityated in the quarter share of 10 biswas 
in dispute: they alleged that their cause 
of action arose on the llth October, 1898, 
(the date of the mutation order) and the 2nd 
April 1909 the date of dispossession by the 
defendant, and they asked fora decree for 
proprietary possession a quarter of the 10 
biswas share by carcellation of the mutation 
order made in defendant’s favour. The defend- 
ant pleaded that he was a legitimate son of 
Habdar Khan. He denied having pro- 
cured the mutation of names by fraud and 
asserted that Cheda got the mutation made 
in acknowledgment. of his (defendant's) 
tight to a share in the property which he 
had threatened to vindicate by bringing a 
suit. He pleaded possession since the date 
of mutation and asked that the suit should 
be dismissed both because the plaintiffs 
had no cause of action and because the 
claim was time-barred. 

The Munsif found that the suit -was 
within time, and that the plaintiffs had a 
good cause of action. He also found that 
the plaintiffs had failed to ‘establish the 
fraud set up in the plaint but they were, 
notwithstanding, entitled to a decree for 
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possession on the ground that the muta- 
tion proceedings could confer no title upon 
the defendant that title was consequently 
with the plaintiffs, 

On appeal the Munsif’s decree was re- 
versed by the District Judge who gave 
effect to the plea of tbe- defendant-ap- 
pellant that the suit should have been dis- 
missed on the plaintiffs’ failure to prove 
fraud. The learned District Judge thought 
the Munsif had set up a new case for the 
plaintiffs. It was conceded before him that 
the mutation proceedings, even if unim- 
‘peachable, could not operate to confer a title 
upon the defendant, but the argument was 
that the plaintiffs had set up a case of fraud 
only. 

In second appeal the ground taken is 
that the first Court raised no case for the 
plaintiffs which was not contained in the 
pleadings, and that the Munsif was right 
in decreeing the claim on the ground of 
the plaintiffs’ title. In my opinion, this 
contention must prevail. If the plaintiffs 
had raised no other case than one of fraud 
they could not have succeeded on another 
ground but this was not so. They as- 
serted their title to the share as legitimate 
descendants of: Hubdar Khan, and al- 
leged dispossession by an act of the de- 
fendant committed in 1909. The defend- 
ant could not carry his case back beyond 
the mutation order passed in his. favour 
in 1898, It was on this order he based 
his claim to the property and as it 19 
admitted that the order could confer no 
title the consequence jis that his claim 
of title could not hold. The title clearly 
lay with the plaintiffs. The law on the 
subject has been laid down in a-judgment 
of their Lordships of the Privy Connoil:report- 
ed in Connecticut Fire Insurance Company v. 
Kavanagh (1). | 

In that case the plaintiffs alleged fraud 
as their sole cause of action, and having 
failed to-prove fraud it was held they 
could not raise a case of -negligence as 
opposed to fraud. At-page 479 their Lord- 
ships say :— h 

“In the circumstances of this appeal the 
appellants are not entitled to raise any 
issue except that of fraud. They (é.e., Lord- 
ships) do not question the accuracy -of the 


(1) (1892) L. R. A. C. 478; 61 D.J. P. O. 50; 67 
L. T. 508; 57 J. P, 21, l 
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general rule laid down by the Court of 
Exchequer in Swinfen v. Lord Ohelmsford 
(2) to the effect that when the declaration 
discloses a certain state of facts the plain- 
tiffs may recover upon the liability which 
the facts disclose.” One material difference 
between that case and the present consists 
in the fact that the point there raised had 
been put forward at the trial, so that the 
defendant had notice of it. Thom v. Big- 
land (3) the other authority upon which 
the appellants relied in which the plain- 
tiffs was held to be precluded from raising 
any other ‘issue than fraud in the appeal 
Court, comes much nearer to the present 
case. Baron Parke observed “ If the words” 
‘falsely and fraudulently ’ can be struck out 
of a declaration so as to leave a good cause 
of action that may be done.” 

“Here, if the allegation of fraud be struck 
out of the plaint ‘there remains a case 
founded on title, and as the plaintiffs 
were able to show that the title lay with 
them and not with the defendant they. 
were entitled to a decree for possession. 
I allow this appeal, set aside the decree of 
the lower appellate Court and restore the 
decree of the Court of first instance. 
The plaintiffs will get costs from the defend- 
ant both in this Court and in the Court 
below. 


Appeal allowed. 
(2) 5 H. and N. 890; 29 L. J. Ex. 382; 6 Jur, 
(N. 8.) 1085; 2 L. T. 406; 8 W. R. 845. 
(3) 8 Ex. 724; 22 L. J. Bx. 248; 1 W, R. 290. 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 
MISOELLANEOUS Cryin APPEAL No. 23 or 1909. 
August 5, 1909. 

Present:—Mr. Sundar Lal, A. J. C. 
ANGNE LAL AND OTHERS— DEFENDANTS — 
APPELLANTS 
eersus 


JAGDISH SINGH AND otaurs—PLAINTIFRS 


— RESPONDENTS, 

Civil Procedure Oode( Act V of 1908), O. XXT, Rr. 23 
and 2h—Order passed under wrong rule, effect of-— 
Redemption, suit for—Regulation XVII of 1806 or Act 
IV of 1882, proceedings under, necessary to extinguish 
title of mortgagor—Mortgagor, effect of expunging the 
name of—Mortgagee, adverse possession by. 

Where an order of remand was made virtually 
under Order XXI, Rule 23, but by a clerical mistake 
Rule 25 was quoted; Held, that the order was appeal- 
able. 
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Where no steps to foreclose a mortgage had been 
taken, either under Regulation XVII of 1806 or under 
Act IV of 1882, Held, that a suit to redeem could 
not be held as barred merely on the ground that the 
Settlement Officer had expunged the name of the 
mortgagor from the Khewat. 

Khiraj Mal v. Daim, 82 O. 296 ; 2 A, L.J. 71;1 C. 
L. J. 584; 7 Bom. L. R. 1; 9 0. W. N. 201, followed. 

Makhan v. Bhagirath Pershad, 8 O. C. 33, distin. 
guished. 


Appeal against the order of the District 
Judge of Sitapur, dated 20th March 1909, 
reversing the order of the Subordinate Judge 
of Kheri, dated 30th May, 1907. 

Messrs. Æ. Manuel and Basdeo Lal, for the 
Appellants. f 

Pandit Gokaran Nath Misra, for the Re- 
spondents. 

Judgment.—tThis appeal arises out of 
a suit to redeem a mortgage dated 4th June, 
1867, executed by Madho Singh and Khushal 
in favour of Lekhan Sah under which a 5-anna 
sharein Mauza Palchakko was mortgaged 
without possession for the sumzof Rs. 575 
repayable in five years with interest at the 
rate of 2 per cent. per mensem. In default of 
payment within the said term, the mortgage 
was to be foreclosed and the mortgagee entitled 
to obtain possession of the mortgaged property 
as full owner thereof. The plaintiff is an ase 
signee from the heirs of the mortgagors (de- 
fendants Nos. 1 to 5) of the equity of redemp- 
tion. The contesting defendants (Nos. 6 to 
10) are the heirs of the mortgagee who are in 
possession of the property mortgaged. The 
defence is that the mortgagors, on the expira- 
tion of the term of five years fixed for re- 
demption, being unable to find funds for the 
redemption of the mortgage, expressly ree 
linguished and abandoned their right to re- 
deem the same and put the mortgagee in 
possession of the mortgaged property as owner. 
The equity of redemption was thus ex- 
tinguished by the act of the mortgagora and 
the defendants and their predecessors-in- 
interest have been in proprietary possession 
of the said property since then. The suit 
was also barred by limitation. 

The Court of first instance gave effect to 
the defendants’ pleas and dismissed the suit. 
On appeal the lower Appellate Court has held 
that the mortgage still subsists; that the 
plaintiff, as assignee of the equity of redemp- 
tion,* is entitled to redeem the same; and 
that the suit is not barred by limitation. It 
has, therefore, decreed the appeal and re- 
manded the case to the Court of first instance 
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for the determination of the remaining points. 
The order is in effect made under Rule 23 of 
Order-XLI of Act V of 1908, and the stamp 
on the memorandum of appeal has been order- 
ed to be refunded as in Rule 23 afore. 
said, bub by an evrorin the conzluding portion 
of the judgment ofthe Court below the rule 
under which the order is made is quoted 
as rule 25 of the said Order. 

The defendants Nos. 6 to 10 have" pre- 
ferred this appeal against the said order, 
which has been admitted subject to the deci- 
gion of the question whether an appeal lies 
against the said order. 

On.the appeal being called on for hearing 
both ` parties were agreed that the order 
appealed against is in substance and effect an 
order under Rule 23 aforesaid and is, there- 
fore, appealable, to this Court, The quotation 
of the-rule unger which the order i is made as 
Rule. 25 is obviously a clerical ‘mistake, for 
pleaders for? ‘the parties. and hold that the 
appeal lies t0 this Court, and T, therefore, 
bioden t to hear’ ib. 

“The defendants admit that Madho ` ‘Singh 
end Khushal Singh made the mortgage of 
4th Sune, 1867, but,:as 1 have already stated, 
théy irge.. that by consent of parties the 
mortgage’ was put an end to, by -the mort- 
gagors giving up their equily of redemptioti 
and putting the mortgagees in possession of 
the mortgaged premises. The mortgage in 
suit was made while Regulation XVII of 1806 
waa in force in Oudh. On Ist July 1&82, 
when the Transfer of Property Act of 1882 
came into force, the said Regulation ceased 
to have any force. It is common ground that 
the mortgagee took no proceeding for foreclo- 
suré tinder Regulation XVII of 1806, while 
that Régulation was in force here, and he has 
pot shed for and obtained a decree for 
foreclosure under the | provisions of Act 1V of 
18827 since ‘that Act came into forge. The 
procedure prescribed by the said Regulation, 
and the Transfer of Property Act for foreclos- 
ing a mortgage by way of conditional sale has 
admittedly not been followed in this case. 
The defendants, however, urge that the mort- 
pagors expressly relinquished their equity of 
redemption and dispensed with the formalities 
required by law for effecting foreclosure. It 
is, therefore, necessary to examine what has 
actually been done and tosee that legal 
effect i cin "be ascribed to. oe. . 


INDIAN OASES. 


f1911: 


£ 


It appears that on. 4th Noenes 1871 the 
mortgagors executed a lease of the mortgaged 
property along with other property in favour 
of the mortgagee for a term of five years and 
placed him in possession: of the property let.. 
Under the law thenin force the lessee was 
not entitled (as. he now is) to have his 
name recorded .in the khewat, Under 
the lease a ten biswas ‘share in, this, oes 
was leased to Lekhan Sah. CE 
in the village, Dab the suit” ‘is for the 
redemption of 4-anna 6- -pie share. "What 
really happened is thus summed up. „by; he 
lower appellate Court: ‘According to. ie , 
lower Court; -and int this finding I agree, 
that what took. place ‘is this. The | mort-- 
gagee was already i in possession, apparently, 
by virtue of the lease of the 4th November 
1871. (Ex. A8) the period of the mortgage 
under the deed (Ex. A9) had expired and, 
in view of the deed having ‘become one, ‘of; 
absolute sale, . Lekhan Sah, the, ‘morfgagee-, 
vendee, applied for mutation. The mortgagors. 
appear to have | been | indifferent whether, 
Lakhan Sah took possession ag mortgagee, 
or vendee (Ex. A. 7). The ultimate, order 
was that although the, mortgagees were in 
possession, it was nob by virtue of. the 
mortgage s still as the parties wished it, so. 
mutation should take place.” Deputy Gan 
missioner’s order of 9th September, 1873 
(Ex.A Tj.“ 4s a matter of fact no real 

“alteration in the Revenue Registers seems to! 
be made till the 19th September-1898 when 
the Settlement Deputy Collector expunged 

names of mortgagors (lx. A 4.)”. 

The order of the ‘Deputy Commissioner, re- 
ferred to above, is in the following terms:— 

“Although the transfer of possession did not. 
take place under the mortgage yet by mutual 
consent of the parties, the delivery of pos- 
session to the mortgagee seems to ben fact, 
and as parties gave consent to the mutation 
being effected in regard to 4 biswas, 74 
biswansis.share, it is ordered that the:Tahsil:, 
dar be directed to get the mutation effected 
duly.’ 

These proceedings show that the mortgagors, 
who had already placed the mortgagee in 
possession under the lease were indifferent 
as to how they were recorded in the khewats. 
The mortgagee was by consent allowed to 
retain possession of the mortgaged property. 
It is not necessary to discuss the law bearing. 
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on this subject at any length, as their Lord. 
ships of the Privy Council in the recent case 
of Khirajmal-v. Daim(1) have in very clear 
terms laid-down the law on the subject. 
At page 312 they observe:~ “Their Hord- 
ships are satisfied that the possession has 
been that of the mortgagees throughout, and 
the question at-issue is exclusively one 
between mortgagor and mortgagee. As 
between them neither exclusive possession 
by the mortgagee for any length of time 
short of the statutory period of sixty years; 
nor any acguiesence by the mortgagor not 
- amounting to a release of the equity of 
redemption will be a bar or defence toa 
suit for.redemption if the parties are other- 
wise entitled. to redeem. It is almost un- 
necessary to add that a renewal of the 
pattus or the making of a new settlement with 
Government in the names of nominees of 
the mortgagees did not alter. the real title 
to the lands”. 

In .this case, according to the finding of 
the lower Appellate Court, there has been 
no release of equity of redemption by the 
mortgagors, The order of the Court below 
was, therefore, perfectly correct. 
` Mr. Manuel, on behalf of the appellant, has, 
however, relied upon two cases in support 
of his contention. The first is the case of 
Makhan v. Bhagirath Pershad (2). In that 
case a décree had been made for foreclosure 
under the Transfer of Property Act and 
a compromise thereafter under which the 
mortgagor dispensed with the necessity 
of the issue of an order absolute under 
section 87 of that Act. The question for 
decision in that case was, whether in the 
absence of an order absolute under section 
87 of the. Act, the mortgagor gave up his 
rights as such and put the mortgugee in 
possession. The other case is an unreported 
judgment of Mr. Ross-Scott, in Second Ap- 
peal No. 136 of 1905 dated 18th August 
1905. In that case the mortgagee had, 
without the consent of the mortgagor, un- 
lawfully taken possession of the mortgaged 
property, and had been in possession ad- 
versely to his mortgagor for a term ex- 
ceeding twelve years. In this case the pos- 
session of the mortgagee was not unlawful. 
"He had been put in possession by the consent 


(1) 82 ©. 296; 2 A. L, J. 71; 1 0. L. J. E84; 7 Bom, 
L. R. 1; 90. W. N. 201. 
(2) 8 0. G. 33, 
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of the mortgagor.. The principle upon which 
the judgment in that case proceeds is, there- 
fore, not applicable to this case. 

. I, therefore, dismiss the appeal with costs’ 
and allow the order’ of the Court’ below to 
stand as an order of remand under Rule 23 
of Order XLI of the Code, which it really is, 

Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER'S | 
COURT. 
SEGOND Civic Appear No. 447 or 1909, 
June 2, 1910. 
Present:—Mr. Evans, J. ©. 
MATA BADAUL—P.tatntive—APPELLANT | 
Versus 
Musammat KABLASI AND ANOTHER~~ 


DeEFENDANTS—-RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 152-—Decree, 
amendment of— Arithmetical error —Rectification, 
~ A plaintiff who obtains a decree for a specifio 
share is not entitled to more merely because there 
is an arithmetical error in the decree. If there is 
such an error and the plaintiff’s interest is prejudiced 
thereby the proper course is to get the mistake rectified 
by an application under section 152 of the Code of 
Civil Procedure. Where, however, the operativo 
part of a decree awards a particular share to the, 
plaintiff but the detail attached to tho decree 
contains a mistake in calculation, the error in tho 
detail may be disregarded as surplusage, and the 
plaintiff is entitled to the actual share awarded 
by the decree. 


Appeal against’ the order of the District 
Judge, Rae Bareli, dated 17th September 
1909, confirming the order of the Subordinate 
Judge Sultanpur, dated 28th June 1909. 

Pandit Gokaran Nath Misra, for the 
Appellant. i 

Mr, P. N. Rozdon, for the Respondents. 
© Judgment. —Thisisan appeal by the 
plaintiff against an order of the District 
Judge of Rae Bareili dismissing his claim 
for possession of a certain share in the village 
of Suklapur Dulecha.. The facts are undis- 
puted. There was a share in this village, the 
extent of which was 2 biswas, 1 biswansi, 1 
kachwanst, 17 anwensts. The appellant and 
Musammat Kablashi, respondent No. 1, acquired 
one-half each by means-of purchase in this 
share. The exact half of this share comes to 1 
biswa, 10 kachwansts, 183 anwansis. Musam- 
mat Kablashi instituted a suit in 1906 against 
the appellant for possession of this half share 
and in her plaing she stated that she was 
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entitled to half of 2 biswas, 1 biswanst, 1 
kachwanst, 17 anwansis, but in the relief claimed 
She madean arithmetical error and recorded 
her half share as 1 biswa, 10 biswansis, 10 kach- 
wansis, 83 anwansis, that is to say,'she claimed, 
in excess of her legal share, 9 biswansis, 19 
kachwansis, 10 anwansis. This decree is dated 
the 28th June 1926 and was passed in accord- 
ance with the relief claimed. The mistake was 
not discovered until mutation proceedings 
took place and mutation was effected in the 
name of Musammat Kablashi to the extent 
of 1 biswa, 10 biswansis, 10 kachwansis, 8% 
anwansts, This suit was accordingly institut- 
ed by the appellant on the 16th 
1909 for possession of the excess with res- 
pect to which mutation has been obtained 
by Musammat Kablashi, namely, 9 biswansis, 
19 kachwansis, 10 anwansis, by setting aside 
the decree of the 28th June 1906. In para. 
No. 3 of the plaint the appellant foolishly 
stated that Musammat Kablashi has claimed 
this excess share by fraud. Both the Courts 
below have found, and it is not disputed, 
that there was no fraud in the matter at 
all, The whole affair was a mistake owing to a 
wrong calculation. But the Courts below have 
refused to give the appellant a decree be- 
cause the suit was instituted onan allega- 
tion of fraud which was not proved and it 
was held that the claim could not be decreed 
merely because a mistake had been made. 
The learned Judge remarks as below:— 

“In appeal itis conceded that no case on 
the basis of the alleged fraud has been made 
out, But it is contended that as the lower 
Court has admitted that the decree in favour 
of Kablashi was passed by mistake for a 
little more than her share by a wrong area 
having been given in her plaint the lower 
Court onght to have decreed the claim of the 
plaintiff-appellant. The pleader for Musammat 
Kablashi replies that as no case on the 
basis of mistake had been set up in the 
Court below and he was not called upon 
to meet it, the Appellate Court cannot 
grant the relief sought for now. It is 
argued for Musammat Kablashi that the 
lower Court has set up a caseof mistake 
which was not put forward by any party 
in the pleadings, I think that in this 
Court no relief can be granted to the 
effect on the ground of mistake, an allega- 
tion not made in his plaint.” In second 
appeal if is contended on behalf of the 
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appellant tbat he is in equity entitled to 
possession of this excess share be- 
cause the decree of 1906 was based upon 
an arithmetical error which can now be recti- 
fied. In my opinion the Courts below were 
correct in deciding thatif the decree of 1906 
was really a decree granting the respondents 
possession of 1 diswa, 10 biswansis, 10 kach- 
wansis, 8k unwansis, she is entitled to posses- 
sion of that share even though that decree 
was based upon an arithmetical error. She 
is entitled to whatever share was granted 
to her under that decree. If there was an 
arithmetical error in the decree which was 
prejudicial to the appellant’s interest it might 
possibly have been rectified by an applica- 
tion under section 152 of the Code of Civil 
Procedure, 1908, but a consideration of the 
exact terms of the decree of 1906, shows thatit 
cannot be said the respondents really obtained 
a decree for 1 biswa, 10 biswansis, 10 kach- 
wansis, 85 anwans’s. An exact transliteration 
of the terms of the decree is as below :— 


Decree dakht mushtartka nisfi hissa mubatya 
ki bahakmuddatyan aur muddatalehum ke babat 
dono mauzeat zeal ke sadir ho: 


i Pafsil hissa mubaya 
tadad hissa 
Minjumla 2 biswas, 1 
biswunsi, 1 kachwansi, 
© I7 -anwansis, (jiska 
, vakba 122 bighas, 7 
biswas hae) ke 1 biswa, 
10 diswansis, 10 kach- 


wansis, 83 anwansis, 


Nam Mauza. 


Shukulpur Dulecha..,.; 





The operative part of the decree is one for 
half of the share purchased by the parties 
and the arithmetical mistake occurs in the 
detail attached tothe decree where half of 
the share is wrongly described as 1 digha, 
10 biswaneis, 10 kachwansi, 8} anwansis, 
This detail is merely a re-production of para- 
graph No. 3 of the plaint and I hold that the 
decree does, as a matter of fact, give Musam- 
mat Kablashi more than the real half of 
the share which, as stated above, is 1 begha, 10 
kachwansis, 184 anwansis. The arithmetical 
érror in the detail annexed to the decree may 
be disregarded as surplusage. 


For the above reason I hold that the 
appellant is entitled to a deeree for pos- 
session of 9 biswansis, 19 kachwansis, 10 
anwansis as prayed. I accept the appeal 
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and grant a decree accordingly. In the 
circumstances of the case the parties will 
bear their own costs throughout. 

Appeal accepted. 





(s. c. 2 M. W. N. 98.) 
MADRAS HIGH COURT. 
First Crvi, Arpgan No. 169 or 1907. 
December 16, 1910. 
Present:—Mr. Justice Krishnaswami Aiyar 
and Mr. Justice Ayling. 
LANK RAMASWAMI BEING MINOR BY 
NATURAL FATHER VERUNASI 
SURYANARAYANA—DEFENDANT— 
APPELLANT 
VETSUS 
LANK LAKSHMANA. AND OTHERS— 


PLAINTIFFS AND DEFENDANTS— RESPONDENTS, 

Civil Procedure Code (Act XIV of 1882), 3. 458— 
Guardian ad litem—Inability to find funds for conduct 
of case~—Ground for discharge. 

Where the guardian ad litem of a minor defendant 
expresses his inability to provide funds for the con- 
duct of a suit he should be discharged from the 
guardianship and a fresh guardian appointed for the 
conduct of the case in his stead. 


Appeal against the decree of the Subordi- 
nate Judge’s Court of Kistna at Ellore, in Ori- 
ginal Suit No. 32 of 1906. 


Mr. P. Nugabushanam, 
lant. 

Mr. N. R. K. Tatachari, for the Respon- 
dent, 


Judgment.—This is asuit by two 
minors, representated by a next friend, to set 
aside the adoption of the second defendant, 
who is also a minor. The second defendant’s 
natural father was appointed guardian ad 
litem on the 28th September 1906. The 
issues were settled on the 5th October 1906 
and the case was posted for final hearing to 
the 27th November 1906. Inthe meantime 
there was an application by the second de- 
fendant’s guardian for an order to place him 
in funds directed against the plaintiff’s next 
friend. Such anorder was made by the Sub- 
ordinate Judge apparently accepting the 
guardian’s statement that he was unable to 
defend the suit asno funds are available 
to him. But the plaintiff's next friend on 
the 27th November 1906, the day fixed for 
final hearing, put in a petition stating that 
he was unable to find funds as he himself 
was only the next friend of the minors, and 
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he prayed that the second defendant's guard- 
jan might be discharged or that the suit 
might be stayed until the attainment of 
majority by the minor plaintiffs. The Sub- 
ordinate Judge on the Ist December simply 
recorded this petition. He apparently called 
upon the second defendant to argue the ques- 
tion as to what was to be done under the 
circumstances. This argument was closed 
on the 6th December 1906 but no order was 
passed by the Subordinate Judge until the 
8th March 190 . On that date he came to 
the conclusion that he could not dismiss 
the suit because the funds required for en- 
abling the second defendant’s guardian to 
contest the suit had not been paid into Court 
by the plaintiff’s next friend and directed 
that the case should be set down for trial on 
the “25th March 1907. According to an aff- 
davit by the pleader for the defendant in the 
Court below, it appears that this order 
was pronounced in the absence of the plead- 
er and his liert. On -the 25th March 
1907, the date fixed for the taking of evi- 
dence, the second defendant filed a petition 
asking that he might be discharged from 
the guardianship as’ he was unable to find 
funds for the conduct of the case, 

Under these circumstances we think the 
proper order, the Subordinate Judge should 
have made, was to discharge the second de- 
fendant’s guardian under section 458 of the 
Old Code of Civil Procedure and to appoint 
a fresh guardian in‘his stead. He proceed- 
ed, however, to try the case, but there were 
no witnesses on either side-and no documents 
filed. As the onus was on the defendant, 
the Subordinate Judge dismissed the plaic- 
tiffs’ suit. We think the Subordinate Judge 
was wrong in adopting this course. We set 
aside the decree of the Subordinate Judge 
and remand the case for disposal according 
to law. If the second defendant’s guardian 
expresses his inability to find funds for the 
econductof the suit,the Subordinate Judge 
will pass an order discharging him from 
guardianship and appointing a fresh guard- 
ian in his stead for the conduct of the 
case. Costs hitherto incurred will be pro- 
vided for in the decree that may be passed in 
the suit. 

Case remanded. 
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-PUNJAB CHIEF COURT. 
CRIMINAL APPEAL No, 463 or 1910. 
January 11,1911. 

Present: —Mr. Justice Kensington and 
Mr. Justice Rattigan. 
EMPHROR—APPELLANT 


versus 
MAHNA SINGH~—Resronpent. 

Criminal Procedure Code (Act V of 1898), ss. 292, 417 
Appeal from acquittal—dAppellate Court cannot con- 
viet of an offence not charged in the grounds of appeal 
—Practice—Defence puttingin a document during cross- 
examination—Prosecuter’s right toreply—Cowrt giving 
‘guarantee to a witnegs to give any evidence without fear 
of consequence—Improper. 

Inan appeal from an order acquitting a pergon of a 
Specific offence, the Court will not convict that 
person of an offence entirely different from that 
charged against him in the grounds of appeal. 

Queen-Empress v. Karigowada, 19 B. 61 at p. 68, re- 
ferred to. 

Where, therefore, the grounds of appeal were 
clearly directed against the acquittal of the respond- 
ent upon a charge of murder and it was nowhere 
suggested that he had committed an offence under 
section 201, Indian Penal Code, the Chief Court 
declined to convict him of the latter offence. 

In the conrse of the cross-examination of a prosecu- 

tion witness in a Sessions trial, the witness was asked 
whether or not he was indebted to the accused, and 
upon his denying the fact a bond, alleged to havo 
been executed by the witness in favour of the accused, 
was produced by the Counsel for defence. But the 
witness not admitting even the bond, an expert 
was summoned, ab the instunce of the defence, to give 
his opinion as to the thumb mark on the deed. The 
Court allowed the expert to be examined asa pro- 
secution witness: 
” Held, on these facts thatthe defence had adduced 
evidence within the meaning of section 292, Criminal 
Procedure Code, and that the prosecutor was entitled 
to reply. 

Obiter:~- The mere putting in of the bond to im- 
peach the credit of the witness would have amounted 
to adducing evidence by the defence within the 
meaning of section 292, Criminal Procedure Code. 

While it is unobjectionable on the part of the 
presiding Judge of a Court tocautiona witness to 
speak the truth, it is wholly wrong to tell the witness 
that no matter what evidence he gives no action 
would be taken against him. There is no warrant 
in law that a Court might give a “guaranteo” toa 
witness to say anything he likes, true or false, with- 
out fear of consequences. 

_ Appeal from the order of the Additional 
Sessions Judge, Lahore Division, dated the 4th 
May 1910, acquitting the respondent. 

The Government Advocate, for the Appel- 
lant. 

Mr. Beechey, for the Respondent. 

Judgment.—tThis is an appeal by 
the Local Government under section 417 of 
the Criminal Procedure Code from ihe order 


of the Additional Sessions Judge, Lahore, 
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dated the 4th May 1916. Two persons were 
charged before the learned Judge whose order 
is hereby impugned, with the offence of hav- . 
ing murdered one Sardar Jiwan Singh, a 
gaildar and man of considerable local influ- 
ence, on the 11th October 1909. The persons 
charged with this offence were (1) Kishan 
Singh, jat of mouza Mahmnudpura, aged 25, 
who is described as a rather distantly related 
agnate of the deceased, and (2) Mahna 
Singh, jat of the neighbouring village of 
Lakhna, aged 30. After a protracted trial, 
both of these acensed persons were acquitted 
by the Sessions Judge who has written a long 
and (in our opinion) carefully considered 
judgment in the case. 


Of the Assessors, one Moti Singh gave it 
as his opinion that Lalu’s evidence proved that 
Mahna Singh had murdered Sardar Jiwan 
Singh and that Kishan Singh was a con- 
sulting accomplice’. He adds, somewhat 
inconsistently, that “Kishan Singh strangled” 
the deceased with the pagri. The other two 
Assessors (Ranga Ram and Siraj-ud-Din) 
were of opinion that neither Kishen Singh nor 
Mahna Singh had murdered Sardar Jiwan 
Singh. 


The present appeal affects Mahna Singh 
alone, and the Local Government has accept- 
ed that part of the Sessions Judge’s order 
which acquits Kishan Singh of any partici- 
pation in the alleged murder. Before pro- 
ceeding we may, in this conviction, remark 
that it is somewhat strange that an appeal 
should have been preferred in respect merely 
of the acquittal of Mahna Singh. Admitted- 
ly, upon the prosecution. theory, the only 
person who had some sort of motive for kill- 
ing Sardar Jiwan Singh was Kishan Singh. 
Even in his case the alleged motive was of 
the flimsiest possible character,—petty 
“bickerings” (to use the words of the learned 
Government Advocate) of -a more or less 
trifling nature—, but so far as Mahna Singh 
is concerned, all that the prosecution can al- 
lege is that he and his brothers were, about 
the time of the murder, temporary tenants of 
Kishan Singh. So far, therefore, the case 
against Mahna Singh would appear to be far 
weaker than that against Kishan Singh. Bat 
it may be that this appeal was preferred mere- 
ly as against him begause ib was thought that 
as he had been the first to point ont the tracks 
by the river side, in consequence of which 
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certain bones were found, some of which are 
said to have been those of the deceased and 
also certain articles undoubtedly belonging 
to the deceased were also discovered, the 
guilt of Mahua Singh could be more clearly 
established than that of the person (Kishan 
Singh) who was much more interested in 
murdering the deceased. But if we accept 
this explanation, we must necessarily infer 
that the Local Government did not consider 
the evidence of the one and only witness 
who gives direct evidence in the case (viz., 
Lalu, P. W. No. 5), as per se sufficient to 
justify an appeal so far as Kishan Singh 
was concerned. As we shall presently 
show, the evidence of this sweeper youth is 
on its face absurd and utterly incredible, 
but so faras it goes it implicates Kishan 
“Singh no less than Mahna Singh. It 
is the only direct evidence in the case 
and if it is eliminated, the very utmost 
that can be charged against Mahna Singh 
(ihe present respondent) is that he com- 
mitted an offence under section 201, Indian 
Penal Code. Mr. Petman distinctly stated 
that he did not rely upon the alleged extra- 
judicial confessions of Kishan Singh and 
Mahna Singh. In our opinion, the learned 
Government Advocate was right in taking 
this course, as there can be no doubt that, 
both the accused persons were at the time, 
when these so-called confessions were made, 
virtually in police custody, though they were. 
not formally arrested till a later date. But 
if Lala’s evidence is not per se of much value 
as regards Kishan Singh, itis equally of no 
great value as against Mahna Singh, and the 
result is, that, even if every single point urg- 
ed by the prosecution against Mahna Singh 
is to be accepted as proved, the utmost that 
can be said is that he assisted in causing 
the disappearance of evidence of the com- 
mission of-an.offence which was punishable 
with death. But this is an offence with which 
Mahbna Singh was not charged in the Ses- 
sions Court, nor in the grounds of appeal 
does the Local Government prefer any such 
charge against him. Asa matter of practice; 
this Court, upon the appeal of a convict, oc- 
casionally . alters the conviction from one 
offence.to .a conviction of a less heinous 
offence of more or less the same character, 
but we donot know of any ‘casein which 
this or any other Court has, upon an appeal 
from an order acquitting a person of a speci- 
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fied offence, so far accepted the appeal as to 
convict the person in question not of the 
offence charged against him in the grounds 
of appeal, but of an entirely different of- 
fence, to which no reference is made in such 
grounds,’ In ee ess v. Karigowada 
(1), Ranade, J., observed: “Tam of opinion 
that the High Court, exercising its jurisdic- 
tion in the matters of appeals against acquit- 
tals, should confine its exercise to the parti- 
cular acquittal complained of by Government. 
It seems to me, that it would not be proper 
for this Court to consider the appeal on 
grounds not contained in the objections urged 
on behalf of the Government, and that this 
Court should only consider whether or not 
the acquittal, by the joint Sessions Judge, 
of the accused on the charge under sec- 
tions 499, 500, could be sustained, and that 
it is not open to us to consider whether 
the charge under section 211 was or was not 
maintainable, asno objection was urged on 
that point.” 

In the present case the grounds of appeal 
are clearly directed against the acquittal of 
the respondent upon the charge of murder, 
and it is nowhere suggested that, in any 
event, the respondent ..has’ committed an 
offence punishable under section 201, Indian 
Penal Code.” ” 

The sole guestion, then, for usto decide, 
js whether upon the evidence before us the 
prosecution has éstablished the -charge of 
mùrder,or even of abetmentof murder against 
Mahna Singh. 

Tt is, we think, established on the evidence 
that Sardar Jiwan Singh, an influential zail- 


‘dar of mouza Mahmudpura, in the Lahore 


District, rode over on the morning of the 
11th October 1909 to Kasur to transact certain 
business there, and that he was seen the 
same evening returning to his village. But 
he never arrived athis destination, and: the 
theory for the prosecution is, that he was way- 
laid near the canal about a mile from the 
outskirts of his village by Kishan Singh, 
Mahna Singh and one Kalu. (with Lalu 
sweeper, as an-onlooker), and strangled to 
death, his body being subsequently cat up 
and thrown into the river Sutlej at a spot 
some l4kos distant from the scene of the 
murder. No charge has been preferred 
against Kalu, but Kishan and Mahna 


Singh-were charged with this murder. As 
(i) 19 B. 51 at p. 68. 
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already remarked, the only direct evidence in 
the case is that òf the sweeper youth, Lalu, 
(P. W. No 5). He deposes as follows :—“I 
and Kalu and Jivanda went with fodder atb 
twilight to Kishan Singh’s house. Kishan 


Singh said, ‘Food has to be taken to the. 


field.” So Kishan Singh and I went from 
the village withfocd. He took the food to 
the rori fields, 20-25 fields from the village. 
There was no other man then at that field. 
Kishan Singh called and Mahna Singh and 
Kalu, weaver, came up. They came from 
over under the tak. Kalu and Mahna eat 
the food. Then Mahna Singh said, ‘Let us 
go round the maize fields’. So Kalu and 
Kishan Singh and Mahna went on, and I 
came behind and we sat down on the bridge 
over the canal cut, and then Sardar Jiwan 
Singh came up, two gharis after wards, riding 
on a horse. He came from the direction of 
Chima. Mahna saluted him and caught the 
horse by the rein. Sardar Jiwan Singh 
said, ‘It is dark, I cannot see who you are.’ 

Then Mahna Singh abused .him and said: 
‘It isI Mahna Singh and Kishan Singh.’ 
Then Kishan Singh and Mahna Singh pulled 
him off the horse and Kalu caught hold of 
the horse. Then Mabna Singh and Kishan 
Singh threw him down and strangled him 
with his pagri, and tied him in the chataz and 
loaded him on the horse and took him away 
towards Dibbipura, and they left me alone. 
Kishan Singh and Mahna Singh said to me, 
‘if you tell any one, we will kill you in the 
same way’”’. In cross-examiration the wit- 
ness admitted that at the time there were 
various people in neighbouring fields, watch- 
ing their crops. 

If this evidence is to be believed, it is 
obvious that the murder of Sardar Jiwan Singh 
was pre-concerted. But it is clear from the 
evidence of Teja Singh (deceased’s son) that 
the latter’s family did not know that their 
father would return from Kasur that day or 
the next. How, then, had Kishan Singh know- 
ledge that he was likely to be passing the canal 
cut that evening ? This, however, is a minor 
point. The objection to Lalu’s evidence lies in 
the inherent improbability that two Jats, who 
had decided to murder an infleuntial zazldar, 
would taka with them, for no conceivable 
purpose except that of manufacturing evidence 
against themselves, a sweeper youth of whose 
assistance they had no need whatsoever. Lalu 
dces not figure in this case as an “approver” 
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(though the Government Advocate at times 
referred to him as such) and it is not asserted 
that he gave any help to the accused persons. 
Mr. Petman admitted that, so far as he knew, 
Lalu was merely a witness in the case and 
that there was no suggestion that he was in 
any sense a party tothecrime. This being the 
ease, we fail to understand how his presence 
at the scene can be explained in any reason- 
able wiy. Jats, who are intent upon, killing 
their enemy, do not usually make confidants - 
of their kamzns to invite them to come and see 
the offence committed. The whole of Lalu’s 
evidence bears upon its face the impress of 
falsehood, and if it is to be accepted against 
Mahna Singh it musta fortiori tell against 
Kishan Singh. But Government has not ap- 
pealed from the order acquitting the latter 
person. 

Again, what conceivable motive had Mahna 
Singh, a fairly well-to-do and independent’ 
Jat peasant, for murdering Sardar Jiwan 
Singh? The prosecution can suggest none 
beyond “the fact that Kishan Singh had had 
at times squabbles with the deceased, and 
that Mahna Singh, as the tenant of Kishan 
Singh, would be ready to help his landlord. 
But those squabbles were of the most trivial 
kind, —Mr. Petman very aptly described them 
as “biokerings' »—and they would not ordinari- 
ly be regarded as sufficient to impel Kishan 
Singh suddenly to murder this old man. Bat’ 
even if Kishan Singh acted in this extraordi- 
nary manner and decided to kill Sardar Jiwan 
Singh, we entirely fail to see what motive 
Mahna Singh had in taking part in the 
murder. Even Jat tenants are chary of killing 
people, especially men of position and influ- 
ence, simply in order to gratify the passing 
whim of one who happens to be temporarily 
their landlord. 

We find it impossible, in the KAN NA 
to accept the evidence of Lalu. Mr. Petman 
argued that,as Mahna Singh subsequently 
pointed out places -in the vicinity of which 
certain articles belonging to Sardar Jiwan 
Singh were discovered, Lalu’s story, which 
implicated Mahna Singh in the crime, must 
be in the main true. But this does not neces- 
sarily follow, for it is conceivable that Lalu 
may have seen Mahna and Kishan Singh 
going towards the river with the horse, and 
yet Mahna’s offence might well be only that 
falling under section 201, Indian Penal Code. 
Seeing them going along together, Lalu may 
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have invented the rest of his story as to the 
detail of the murder. But, however it was 
that he accused Kishan Singh and Mahna 
Singh of the marder, we have no hesitation 
in saying that his evidenca is so inherently 
improbable that we refuse to give it any 
credence. 

The next point is, whether the prosecution 
has satisfactorily proved the death of Sardar 
Jiwan Singh. Upon this print we think the 
Sessions Judge has taken a very fair and rea- 
sonable view, and we think that the criticisms 
of the learned Government Advocate upon 
this and other parts of the Sessions Judge's 
judgment were captious and hardly just. 
The learned Judge sums up the case as fol- 
lows: — 

“I have little doubt in my own mind that 
the skull and ‘jaw-bone did belong to Jiwan 
Singh, who is dead, but there does not appear 
to be sufficient legal evidence of the kind the 
‘Courts are rightly accustomed to require in 
cases punishable with death, to prove this 
fact, and I, therefore, hold that it is not 
proved that the skull and jaw-bone are those 
of Jiwan Singh. The facts which appear to 
me to’ be proved are as follows:—Jiwan Singh 
disappeared from the llth October 1909, 
Suspicion fell upon Kishan Singh and Mahna 
Singh and on the 29th October Mahna Singh 
led the investigating party to the river 
Sutlej some 14 kos (20 miles) away, and 
showed tracks of two men and a horse. He 
said: “Here another man and I brought a 
corpse and threw the pieces and some clothes 
into the river. There is tracker’s evidence 
of doubtful value, to show that the tracks 
shown by Mahna Singh corresponded with 
the foot prints of Kishan Singh and Mahna 
Singh. Search was made and a human skull 
and jaw-bone were found which belong toa 
inan about the same age as Jiwan Singh. 
Some clothes and other articles were also 
found which are proved to belong to Jiwan 
Singh, bat as to which there is asuspicion 
that they or some of them may have been 
placed in the river-bed in order to manu- 
facture false evidence against the accused. The 
motive shown appears somewhat insufficient 
for a deliberate murder such as is alleged.” 
With this summary of the case, little fault 
can be found. Tt is, in our opinion, perfectly 
fair both to the prosecution and to the de- 
fence, and we were unable to agree with 
the Government Advocate when he contended 
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that the conclusions arrived at by the Sessions 
Judge were unreasonable. On the contrary. 
after full consideration of the evidence, we 
find ourselves at one with the Sessions 
Jadge upon nearly every point. 

Somewhere inthe vicinity of places indi- 
cated by Mahna Singh, the investigating 
party discovered 13 bones and those bones 
were sent to Lala Shankar Das, Assistant Sur- 
geon, Kasur, for examination. The Assistant 
Surgeon found that of these 14 bones, only 
two were those ofa human being, viz, (a) a 
skull; and (b) a jaw-bone. 

As regards the skull, Lala Shankar Das 
and Lieutenant Colonel J. A. Cunningham, 
Civil Surgeon, were of opinion that it was 
probably that of a man of mature age, but 
both witnesses frankly admitted that it was 
qnite possibly that of a female. 

The jaw-bone according to the above wit- 


_ nesses might well have belonged to the person 
. to whom the skull had belonged nnd from 


its condition the iuferenca was that the person 
to whom it had helonged had lost the lower 
set of teeth, 

Mr. Hemsted, Dental Surgeon, (P. W. No. 
57), examined the skull and jaw-bone. In his 
opinion, there were no teeth in the jaw- bone 


_at the time of its owner’s death, but there 


had been teeth in it within a year before that 
event. Healsostated that he could not say 
whether the lower jaw belonged to the upper 
(e., to the skull) as the joint process on 
either side had been damaged, and he added 
that as to the teeth that were (in his opinion) 
in the jaw within a year before death, he 
could not say whether they were teeth or only 
stumps. Finally, the witness stated that the 
deceased person had some teeth not long 
before death—probably about 8—and that 
these teeth existed certainly within 6 years of 
death and probably within one year of that 
date. Bearing this evidence in mind, we 
come to the deposition of the Dentist Jalal 
Din, (P. W. No. 9), who states that some six 
or seven years previously he had made a full set 
of false teeth, for both jaws, for Sardar Jiwan 
Singh who had then no teeth of his own, 
though he may have had one stump left. This 
witness can hardly be regarded as an expert. 
He admits that he has never passed any 
examination in Dentistry and that his sole 
qualification is a diploma from the University 
of Chicago, U. S. A. granted to him in 
absentia on payment of Rs, 175. His evidence 
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however, is clear upon the point that Sardar 
Jiwan Singh had no teeth so long ago as six or 
seven years prior to the date of this trial. Oa 
the other hand, Mr. Hemsted (whose qualifica- 
tions as an expert Dentist are beyondcriticism) 
is clearly of opinion that teeth existed in 
the jaw-bone shown to him within the last 
six years and quite possibly within one year 
from the date of its owner’s death. In view, 
then, of this evidence and of the possibility 
that the skull may be that of a woman. we 
think the Sessions Judge was fully justified in 
holding that it was not proved that the skull 
and jaw-bone were those of Sardar Jiwan 
Singh. 

As regards the clothes and other articles 
[especially the documents Exhibits p. 13 
(a), p. 13 (b), p. 13 (d)i, the Sessions 
Judge accepts unreservedly the evidence of 
the witnesses who state that these things were 
found by the river bank in their presence. 
He also thinks that the parwana [Exhibit 
p. 18 (d)] was probably in the possession of 
Sardar Jiwan Singh on the llth October 
1909, and that the witness Lahna Mal (P. 
W. No. 10) and the Tahsildar, Bhai Bhag 
Singh (P. W. No. 11) may well be correct 
in fixing the date when the postcript was 
added as the said llth October. But in view 
of the admitted alteration that has been made 
in the lists of things found [Exhibit p. 12 and 
p. 12 (a)] and of his own opinion that if 
these various documents that were found in 
the coat had been immersed in water or had 
remained damp for 18 or 19 days they 
would have been “in a worse and less 
legible condition than they are at present” the 
learned Judge concluded that ‘the evidence 
given by the Tahsildar and Lahna Mal with 
regard to the parwana [Exhibit p. 13 (d)], 
while rendering such falsification unlikely, 
does not wholly preclude the possibility of 
such falsification of evidence with regard to 
it.” 

We have ourselves carefully examined 
Exhibits p. 13, p. 13 (a), p. 13 (b) and p. 13 
(d), and we confess ‘that we do not agree 
with the opinion of the Sessions Judge that 
their condition is such as to mlitate against 
the theory that they were for 18 or 19 days in 
a more or less damp condition in the pocket 
of the coat. But this, after all, isa mere 
matter of opinion, and we have no hesitation 
in saying that in this particular again the 
Sessions Judge has dəalt with the question 
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before him-in a fair and judicious spirit. 
Wesay this the more readily, because we our- 
selves think that it is quite possible that the 
coat, with its contents, was thrown into the 
river on the 11th October 1909 and found 
at the place alleged, on the 30th of that 
month. But while we fully admit this 
possibility we cannot lose sight of the fact 
that it is conceivably possible that Lahna 
Mal and the Tahsildar have made a mistake 
as to the date when the postcript to Exhibit 
p. 13 (d) was made, and that it is not im- 
possible that the coat (with all its content») 
was thrown into the river at some subsequent 
date. We do not say that this is probable; 
we cannot say that it is impossible. 

Then, as to the discovery of the tracks, 
upon information given by the respondent 
Mahna Singh; we are of opinion that the 
Sessions Judge was ill-advised in rejecting the 
evidence of the trackers. No doubt, they are 
men of no position, but there is ample evi- 
dence of unimpeachable character to the 
effect that those tracks were pointed out 
by Mahna Singh and they fully correspond- 
ed with the tracks of that person, and of 
Kishan Singh and that the tracks of the horse 
fourd on the spot, resembled, in marked 
details, those of the horse subsequently pro- 
duced and identified as the animal which 
Sardar Jiwan Singh was riding on the 
morning of the 11th October 1909 when he 
left his home for Kasur. The conclusious, 
then, at which we arrive, after full considera, 
tion of the evidence and of the -arguments 
of the learned Government Advocate ara as, 
follows: — 

(1) In the first place we cannot believe the 
ae of the sweeper youth, Lalu (P. W. 
No. 5); 

(2) In the second place, we are not satis- 
fied that the skull‘and jaw-bone are proved 
to be those of Sardar Jiwan Singh. 

(3) In the third place, while we have no 
doubt that the coat and other articles identi- 
fied as belonging to Sardar Jiwan Singh, 
were found on the 30th October 1909 in the 
manner and at the places alleged by the 
prosecution witnesses, we agree with the 
Sessions Judge that it is nob #mpossible, 
though unlikely, that they were thrown into, 
the river at some date after the 11th October 
1999; 

(4) In the fourth place that it is highly 
probable that Sardar Jiwan Singh is dead 
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and that he was murdered, but that it is just 
possible that he is still alive. This appears, 
at first sight, to be an untenable theory, but 
stranger things have happened in the past, — 
(see e. g , the cases referred to in Will’s “Oir- 
cumstantial Evidence” at pp. 95 —¥83). 

(5) In the fifth place, that accepting the 
prosecution evidence with the exception of 
that given by Lalu, the utmost that can be 
held to be established against Mahna 
Singh is that he committed an offence under 
section 201, Indian Penal Code, an offence 
with which he was not charged in the 
Sessions Court or in the grounds of appeal 
filed in this Court. And in this connection we 
would once again point out that there was no 
conceivable motive for Mahna Singh taking 
part in this alleged murder. We agree, there- 
fore, with the Sessions Judge and the majority 
of the assessors in holding that Mahna Singh 
has not been proved guilty of the murder of 
Sardar Jiwan Singh and we, therefore, reject 
this appeal. We have already directed the 
release of the respondent from custody. 
© Before concluding this judgment we must 
notice two points upon which the learned 
Government Advocate asked us for an exs 
pression of opinion. 

It appears that when a certain witness for 
the prosecution{the above-mentioned Lalu(P. 

- W, No. 5)] was being cross-examined, he was 
asked whether or not he was indebted to the 
accused Kishan Singh. This question was 
obviously put for the purpose of impeaching 
‘the witness’ impartiality and credibility, and 
upon his denying the fact, a bond for Rs. 74 
was produced by the pleader for the defence 
and the witness was asked whether he had 
executed that document. This document 
.was placed on the record and marked as 
Exhibit Dl. Both accused persons at 
the close of the prosecution evidence were 
asked by the Sessions Judge whether they 
wished to adduce evidence and they both 
replied in the negative. Thereupon the 
Government Advocate summed up the case 
forthe prosecution and Counsel for the de- 
fence made their reply. The Government 
Advocate contended that under section 292 of 
the Criminal Procedure Code, he had the 
right to reply to the arguments of the latter 
on the ground that the accused persons by 
putting in Exhibit Dl had adduced 
evidence. Tt appears that when Lalu denied 
execution of the document, an expert from 
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the polica bureau at Philour was summoned 
at the instance of the defence, to give his 
opinion as to the thumb mark impression 
upon the deed. The Sessions Judge in his 
order of the 23th April 1910, says: (This 
witness) “was called a few days too early 
and at the suggestion of this Court, he was 
allowed to go in asa prosecution witness by 
the Government Advocate merely to save 
expense and time to the witness.” The 
Sessions Judge further notes that this wit- 
ness (who on the record as it stands; 
figures as “P. W. No. 44°) was “called at 
the instance of the defence.” The learned 
Sessions Judge held that in the circumstances 
“the accused have adduced no evidence” 
and that the Government-Advocate was not 
entitled to a right of reply. 

In our opinion, this was erroneous. Had, 
the defence contented itself merely with 
putting the bond (Exhibit D1) to the 
witness with a view to impeaching his credit; 
we might have entertained some doubt 
whether they could have been said to have 

“adduced evidence within the meaning of 
section 292 of the present Criminal Proce- 
dure Code, though, even in such a case, the 
terms of section 292 of the present Code; 
when contrasted with the terms of séctiori 
292 of the Code of 1882, would seem to 
suggest that by so doing, ‘the defence had 
adduced evidence? But, be this as it may, 
there can in the present case, be no doubt 
(if the Sessions Judge’s order correctly 
states the facts) that the defence actually 
had a witness called and that they produced 
him in the case as a witness. The meré 
fact, that this witness was, fer convenience’ 
sake, allowed by .the prosecution to give 
evidence before the case for the prosecution 
closed, cannot . affect the question. Wé, 
therefore, hold that the Sessions J udge was 
wrong in refusing to allow the Government- 
Advocate to reply under section 292 of thé 
Code. 

The second point referred to by the Govern: 
ment Advocate relates to “a guarantee” given 
by the Sessions Judge to the witness Wagi 
(P. W. No. 30). It appears (from the note 


.of the Sessions Judge at p. 166 of the 
record) that this witness at the outset of his 


examination informed ` the learned Judge, 

“but not on solemn affirmation,” that Bhag 
Singh (the complainantin the case) had deposit- 
ed some money with a third person in order 
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to induce tbe witness to give evidence 
The learned Judge’s note then proceeds :—“I 
have cautioned him to give nothing but true 
evidence and: not to take any money. I also 
in the interests of justice, and because I 
think it more important that this witness 
should tell the truth now before this Court 
than that he-sbould be punished fora former 
perjury if there has been one before the 
Committing: Magistrate, hereby give hima 
guarantee that as far as this Court is concern- 
ed he shall not be prosecuted for giving 
false evidence on account of any differences 
there may be between his present statement 
and his former statement before the Com- 
mitting Magistrate. Note. The Government- 
Advocate objects to this guarantee being 
given.” 

This was, indeed, an extraordinary proceed- 
ing on the part of the Sessions Judge, and 
we are not surprised to find that it was 
promptly objected to by the Government- 
Advocate and that-it resulted (as it was 
‘almost sure to do) in the witness ‘going 
back entirely from the statements made by 
him before the Committing Magistrate. We 
have no doubt that the Sessions Judge acted 
with entire bona fides, and that his sole object 
was to induce the witness to give truthful 
evidence. But the means adopted by him 
to ensure this end were singularly injudicious, 
and-the corsequences were just what any 
one with a minimum of judicial experience 
might have anticipated when dealing with a 
witness of this class. The witness was a 
person of no position. He has, on his own 
admission, suffered two years’ imprisonment 
for theft, and his evidence, as given before the 
Committing Magistrate, is of the most 
worthless description. 1b is full of contradic- 
tions and,can obviously carry no weight. The 
prosecution have, therefore, in this particular 
instance, suffered no prejudice by the unwise 
and wholly irregular procedure adopted by 
the Sessions Judge, but this fact cannot 
extenuate the latter’s injudicious action in 
practically inviting (though, of course, not 
intentionally) this unscrupulous witness to 
commit perjury without fear of consequences. 

The Sessions Judge was right in cautioning 
the witness to speak the truth; he was wholly 
in the wrong when he went out of his way 
to tell the witness that no matter what 
evidence he gave, no action would be taken 
against him. Evidence given by a witness 
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of this kind in such circumstances is 
absolutely worthless, but the mischievous 
result of action such as that taken by the 
Sessions Judge in this case is that the party 
who calls a witness might very conceivably 
be gravely prejudiced if the latter is told 
that he is free to say anything he likes, 
true or false, without fear of consequences, 
We trust the learned Sessions Judge will 
bear these remarks in mind for future 
guidance, 





(s. c. 4 Bur. L. T, 1.) 
LOWER BURMA CHIEF. COURT. 
Pirsa Civit Aresar No. 26 or 1909. 
Jane 14, 1910. 
Present:—Mr. Justice Hartnoll and 
Mr. Justice Parlett.’ 
U SHWE GON—Appetrayt 
P versus 
MA HNIN BWIN-—RESsPONDENT, 

Buddhist Law—Inheritanze—Forfeiture of right to 
inherit —Father inherits in preference to sister. 

Proved desertion aud intentional and deliberate 
neglect of the ordinary duties of affection and kindred 
result in forfeiture of the right of inheritance, 

Ma Mya v. Maung Kywet, 11 Bur, L.R. 228, followed. 

In the absence of direct descendants and husband 
or wife, the parents inherit to the exclusion of all 
other relatives. 

Chit Kywe v. Maung Pyo, U. B. R. 1892-1896, Vol. 
II, p. 184; Po Hmon v. Maung Kan, U.B.R. 1897-1901, 
Vol. II, p. 157, followed. 

A father started his daughters in business by giving 
them possession and management of a going concern 
and arranged for them to live separately in order 
to avoid quarrels with their step-mother, his second 
wife: 

Held, that the father did not forfeit his right to 
inherit, under the Burman Buddhist law, the estate 
left by the daughters. 

Appeal against the decree of the Original 
Side, dated the 16th February 1909, passed 
in Civil Regular Suit No. 332 of 1906, dis- 
missing the appellant’s (plaintiff’s) suit for 
the recovery of inheritance. 

Mr. Me Donnell, for the Appellant. 

Mr. Higinbotham, for the Respondent. 

Judgment. 

Hartnoll, J—In this case U Shwe 
Gon sued his daughter Ma Hnin Bwin for a 
declaration that under Buddhist Law he is 
solely entitled to the property of his deceased 
daughters, Ma Hnin Bu and Ma Hnin Ghine, 
or in the alternative for an enquiry as to 
the share to which he and Ma Hnin Bwin 
are respectively entitled under Buddhist Law, 
for an account of the property of his deceased 
daughters that has come into Ma Hnin 
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Bwin’s hands or into the hands of any other 
person by her order and for her use, for 
an account of her dealings with the said pro- 
perty and for an order directing her to 

: make over all the property of his deceased 
daughters, or so much thereof as he-may be 
held under Buddhist Law to be entitled to. 
His case is that when his three daughters were 
young, Ma Hnin Bwin now being 45 years 
old, he'traded in cocodnuts and sold them in the 
bazaar, that when Ma Hnin Bwin was some 
‘17 or 18 years old he gave up the business 
and gave one 'stall to Ma Hain Bwin and 
the. other which he possessed to Ma Hnin Bu 
and Ma Hnin Ghine for them to carry on the 
business; that they did so and flourished; 
that they lived with him until about -1899, 
when. they left his house owing to quarrels 
with their step-mother and his second 
family by her; that Ma Hnin Bu and 
Ma Hnin Ghine were always in part- 
nership and Ma MHnin Bwin always 
traded separately from her sisters; that Ma 
Huin Ghine died on the 25th May 1905 and 
Ma Hnin Bu obtained Letters of Administra- 
tion of her estate and took possession of all 
her property, and that Ma Hnuin Bu died 
onthe 24th June, 1906, leaving property as 
set onb in theschedule: that on Ma Hnin Bu’s 
death Ma Hnin Bwim took possession of her 

: property, and that Ma Hnin Bwin refuses to 
hand over the property stating thab'she is 
wholly entitled to the same. 

Ma Hnin Bwin’s caseis that when her 
father gave up business she and her two 
sisters traded in partnership in cocoanuts 
for many years and that they grew rich; 
that though they ` lived under their 
father’s roof until 1899, they had to sup- 
port him, their step-mother and the 
second family and that they were turned 
out of their father’s house in 1899; that a 
year after this the partnership between her 
and her sisters was dissolved, and that 
‘after this she traded on her own account 
and Ma Hnin Bu and Ma Hnin Ghine traded 
together; that after Ma Hnin Ghine’s death 
she again entered into partnership with Ma 
Hnin Bu—a partnership which continued until 
Ma Hnin Bu died; that by virtue of this 
partnership she is Ma Hnin Bu’s heir; but 
apart from that, she is heir to Ma Hnin Bu 
in preference to her father, andfurther that, 
even supposing. her father by law takes 
before her, he has lost his vights to the 
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inheritance by his unnatural conduct towards 
his daughters. 

The frst point that arose was as to 
whether, when the father gave up the busi- 
ness, the three sisters traded separately 
and the other two only traded in partner- 
ship. This was decided in Ma Hnin Bwin's 


disfavour by the learned Judge on the 
Original Side. This decision is now appealed 
against. 


The next point was as to whether, after 
Ma Hnin Ghine’s death, Ma Hnin Bwin 
and’ Ma Hnin Bu traded in partnership. 
This was also decided in Ma Hnin Bwin’s 
disfavour and this decision is now appealed 
against. 

The next question was whether Ma Hnin 
Bu had made a valid gift of all her property 
to Ma Hnin Bwin. This “was also decided 
against Ma Hnin Bwin and the decision is 
appealed against. : 

The next question was whether, in the 
natural course, the father or the sister would 
succeed to Ma Hnin Bus estate. This 
question was also decided in Ma Hnin 
Bwin’s disfavour and the decision is appealed 
against. 

The last question was whether by his un- 
natural conduct the father had forfeited 
his right to inherit, and this question 
was decided in Ma Hnin Bwin’s favour 
with the result thatthe suit was dismissed 
with costs. This decision is also appealed 
against, 

As regards the question as to whether there 
was a partnership between the three sisters, 
when the father gave up his business, 
there is rio reliable evidence in support of Ma 
Hnin Bwin’s assertion. The book of counter- 
foils of promissory-noses is certainly not suffi- 
cient to prove it. There is the sworn evi- 
dence of U Kunand Ma Paw and also Ma U 
against it, and £ must hold that no such part- 
nership is proved. 

The next question is, whether there was a 
partnership between Ma Hnin Bwin and Ma 
Hnin Bu after the death of Ma Hnin Chine. 
It is allowed by U Shwe Gon that there was a 
joint transaction between the two sisters in 
respect of three shiploads of Nicobar nuts, 
and Counsel for the respondent contends that 
this being allowed the burden of proof is 
shifted to the appellant +o show that there 
was not a partnership in respect of the whole 
business carried on by the two sisters. Iam 
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unable to agree with him. Ifit had been 
shown that Ma Hnin Bwin had a share in the 
whole of the business carried on by both the 
sisters—herself and Ma Hnin Bu—then, in 
my opinion, the burden would be shifted ; but 
where it is only admitted that the two sisters 
traded jointly in respect of certain shiploads 
of nuts it seems to me that the burden still 
liés on Ma Hnin Bwin to prove that the part- 
nership was in respect of the whole of the 
business carried on by her and her sister. 
She relies on the premissory-note for 
Rs. 17,000, dated the 3rd November 1905, on 
the account book Exhibit 25, and on the re- 
ceipt for income-tax, Exhibit 23. Tho pro- 
missory-note and the account book may well 
refer to the transactions in Nicobar nuts. It 
is alleged that the entry in Exhibit 25 refers 
to Nagu nuts. . This is not clear for Ma Hnin 
Bwin allowed that some of the Nicobar nuts 
were small. The income-tax receipt is for Ma 
Hnin Bwin ahd one. Itis not stated who 
the one was. It may be that it was drawn 
ont to cover the Nicobar nut transaction. 
Ma Hnin Bwin states that she contributed 
nearly all the capital, and yet that no shares 
were fixed. Maung Gale only gives evidence 
asto Nicobar nuts. Maung Tha Zan’s evidence 
on the point is not worthy of credence as he 
first said that the sisters traded in Nicobar 
nuts. Then there is the evidence pointed out 
by the learned Judge who tried the case that 
the tW sisters made remittances on the 
same day to the same broker, I must 
hold that any partnership in respect of the 
whole business carried on by the two sisters 
after the death of Ma Huin Ghine is not 

proved.- | 
The next point to be considered is, whe- 
ther Ma Hnin Bu gave all her property to Ma 
‘Hnin Bwin, and I have not the least hesita- 
tion in holding that such a gift is not proved. 
Ma Hnin Bwin in her written statement says 
that Ma Hnin Bu gave her all property in- 
cluding the property included in the estate 
of Ma Hnin ‘Ghine asa -gift and that she 
took ‘possession of the same and was in pos- 
session of it when Ma Hnin Bu died. The 
tase put forward now‘is that Ma Hnin Bu 
gave Ma Hnin Bwin her property and that 
Ma Hnin Bwin gave Ma Hnin Bu her pro- 
perty with the result that the property of 
both became jointly owned by both. The 
object of the gift seems to have been to pre- 
ent the father from inheriting at the death 
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of either of the sisters. Such agift was obvi- 
ously made with the intention of defeating 
the regular devolution of inheritance accord- 
ing to the Buddhist Law, as that law does 
not allow the making of a Will, and that be- 
ing so it involves a question of inheritance, 
and, therefore, the rules of Buddhist Law 
must be applied to the transaction so as 
to see whether the gift was a valid one or 
not. The remarks of Mr. Adamson,-Judicial 
Commissioner of the Upper Burma, in the case 
of Pwa Swe v. Tin Nyo (1), are applicable to 
this alleged gift also. It seems to me that 
no gift is proved. Ma Tha Zan’s statement 
does not seem to me to be too trustworthy 
after his evidence about the cocoanut business. 
He says that Ma Hnin Bwin took the box 
to the Chetty, but that would hardly con- 
stitute delivery of possession; for, according 
to Ariyan Chetty, sometimes two of the 
sisters used to go to his house and keep 
their things there and sometimes one only 
used to go there and leave the box of the 
jewels of two, and the bag of the jewels of 
one separately and take them back and Ma 
Hnin Bwin used to take back the jewel box 
of the other two, even when they were alive 
and subsequently, Ma Paung saw no delivery 
and only relates a conversation. Subsequent 
to the alleged gift Ma Hnin Bu was ad: 
mittedly wearing some of the jewels said to 
have been given away. I believe-Ma Paw 
when she said Ma Hnin Bu had‘the key 
of her box when she died, the more especially 
when Ma Hnin Bwin’s contradictory evidence 
about the number of keys to the box is 
considered and also the statement of Sub- 
ramaniam Chetty, which I see no reason to 
doubt, that after Ma Hnin Bu’s death Ma 
Hnin Bwin and Tha Zan came and opened 
Ma Hnin Bu’sbox, Why should Ma Hnin 
Bwin have done so, if she had been in pəs- 
session at the time? I must certainly hold 
that no valid gift is proved. 

The next question I will consider is, as to 
whether U Shwe Gon has, by his unnatural 
conduct, forfeited his right of inheritance. 
In this connexion it is contended that this 
part of the case was not set out in the 
pleadings and that by Buddhist Law, a father 
can never forfeit his rights. 
seems to me that it should have been 
specifically stated in the pleadings that such 


was going to be the case set up, and para- 
(1) 9 Bar. L. R. 88. 


It certainly ` 
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graph 6 of the written statement was not 
sufficient notice. When U Shwe Gon claim- 
ed from Ma Hnin Bu the estate of Ma Hnin 
Ghine, no such assertion was made, and 
that Ma Hnin Bu, in her application for 
letters, put him down as one of the heirs. 
With . regard to the Buddhist Law aspect of 
the case I would refer to the case of Ma 
Mya v. Maung Kywet (2), in which it was 
said that the rulings quoted on both sides 
all go to show that those naturally entitled 
to inherit can be excluded from inheritance 
by the person who supports the deceased 
and performs the funeral ceremonies, when 
desertion and intentional and deliberate 
neglect of the ordinary duties of affection 
and kindred are proved against them. The 
different rulings are quoted with these re- 
marks. Section 17 of Volume II of the 
Digest on Burmese Buddhist Law gives the 
texts of the different Dhammathats as to the 
rights: of disobedient sons to inherit. The 
matter is again dealt with in section 21, Sec- 
tions 314, 315 and 316 deal with the rights 
of strangers to inherit. The principle under- 
lying. these texts seems to be, that when 
desertion and intentional and deliberate 
neglect of the ordinary duties of affection and 
kindred are proved against any one claiming 
to inherit, his or her right of inheritance 
is lost. Applying such a rule to the present 
case, is it proved that Maung Shwe Gon has 
lost his right toinherit owing to his conduct? 
He appears to have started his daughters in 
business and left them to manage. their 
business themselves. He gave them a home 
and they did not leave it until 1899. Ma 
Hnin Bwin would then have béen about 33 
or 84 years of age. She started business ac- 
cording to her father when 17 or 18 years old. 
She says that she had to support the family. 
If she had to contribute to the expenses of 
the family and if her father insisted on hor 
and her sisters doing so, would that be cruel 
and unnaturalP I am of opinion that it 
would not be. The women of this country, 
when they come to theage of 16 or 17 
years, do work and trade and support them- 
selves and those dependent on them. It is 
a natural and usual course for them to 
adopt. Sections 24, 25 and 27 ofthe Digest 
show how the Dhammathats regard the duty 
of children towards their parents. Ma Hnin 


Bwin in her evidence stated that they 
(2) 11 Bur. L. R. 228, 
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were turned ont of their father’s 
house in 1899. In her written statement 


she said that she and her sisters left the 
house in consequence of quarrels with the 
step-mother and step-children. That appears 
to be the real reason for their leaving. How 
could her father prevent these quarrels? 
The three daughters were grown up and 
self-supporting and if they and their step- 
mother and their step-mother’s progeny chose 
to quarrel, how could Maung Shwe Gon 
prevent it? Ma Hnin Bwin herself says that 
she and her sisters were on good terms 
with her father up to the time of Ma Hnin 
Ghine’s death, that her father visited the 
house during Ma Hnin Ghine's illness, and 
that she and her sisters used to back his 
bills when he borrowed money from a Chetty. 
Ma Hnin Buin her application for letters 
put him down as one of the heirs. The ill- 
feeling between him and his daughters seems 
to have begun over a sale of land to Ma 
Hnin Bu and owing to his asking Ma Hnin 
Bu for Ma Hnin Ghine’s property. It is 
not at all proved that he tried to cheat his 
daughter in respect of the land, for he 
sold it according to the evidence, for a 
much bigger price than he asked Ma Hnin 
Bu not long after the transaction with her. 
The re-conveyance for Rs. 1,000 had probably 
to do with stamp duty. As regards Ma 
Huin Ghine’s property, if he considered that 
he had a right to it, was it unnatural conduct 
for him to ask for it? He, at any rate, did 
not go to law with Ma Hnin Bu over the 
matter. A quarrel overan inheritance matter 
of this sort is nota cause, in my opinion, 
to deprive Maung Shwe Gon of his right 
of inheritance. It is not quite clear why 
he did not attend Ma Hnin Ghine’s marriage 
and this is not a reason to disinherit him 
As regards his not going to Ma Hnin Ba 
sooner when she was ill, Ma Hnin Bwin 
seems in the first instance to have prevented 
him from being called. May she not have 
been acting from interested motives, as she 
knew that he asked Ma Hnin Bu for Ma nin 
Ghine’s inheritance and then it seemed that 
Ma Hnin Bu’s inheritance might just be falling 
in? Lam of opinion that no such conduct ig 
proved against U Shwe Gon as to cause him 
to forfeit bis right of inheritance. 

The last question for consideration is as 
to whether, according to Buddhist Law, U 
Shwe Gon or Ma Hnin Bwin should succeed to 
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Ma Hnin Bu’s estate or whether they should 
share it. The rules as to the devolution of 
property according to Buddhist law in the 
absence-of direct descendants have been the 
subject of considerable judicial discussion. 
The last case in Lower Burma relating to the 
subject seems to be that of Swe Bo v. Maung 
Bya (3), in which it was held that there is 
abundant weight of authority for the pre- 
ference of parents to brothers and sisters and 
the ruling in the case of Ohit Kywe v. Maung 
Pyo (4) was quoted with approval. That 
ruling was, “The Budhist Law is opposed to 
the ascent of inheritance, but when it can- 
not go by descent the inheritance is allowed 
to ascend, first to the father and mother, and 
failing them, to the first line of collaterals 
and in the absence of heirs in that degree, 
to the grandfather and grandmother and 
next line of collaterals.” The latest case 
in Upper Burma seems to be that of Po 
Hmon v. Maung Kan (5), in which the 
authorities were again considered and it was 
held that on the death of a person who 
leaves no surviving husband, wife or direct 
descendants, his parents succeed to his estate 
in preference to all other relatives. The 
texts in the Dkammathats are conflicting on 
the point, The texts of the Dhammathats 


are summarised in sections 296 and 311 of . 


the Digest. 1 have again fully considered 
them. I have also considered the position 
in which Burmese Buddhist parents and child- 
ren stand with relation to each other. Sec- 
tions 24, 25, 27, 28 and 29 all go to show 
what the relation has been, though some of 
the reles laid down in those sections would 
not be followed now. Where the Dham- 
mathats give parents such power over their 
children, it seems to be only natural that, 
where their children have uo heirs, they 
should have the first claim to their estate. 
Again, it seems to me that the claim of the 
first line of collaterals can only come through 
the parents. It appears to be unnecessary 
to again discuss the Dhammathats as they have 
been discussed in the two most recent cases 
I have referred to, The texts differ; but, in 
my opinion, the preponderating weight of 
authority is in favour of holding, that where 
the deceased has no direct descendants and 
leaves no surviving husband or wife, the 


(3) P. J. G24. 
(4) U. B. R. 1892-1896, Vol. IT, 184. 
` (5) U. B. R. 1897-1901, Vol. IT, 157. 
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parents should inherit to the exclasion of all 
other relatives and I would hold accordingly. 

I would, therefore, set aside the decree of 
the learned Judge on the Original Side and 
declare that U Shwe Gon is under Buddhist: 
law solely entitled to the property of his 
deceased daughters, Ma Hnin Ghine and Ma 
Hnin Bu. The further provisions of the 
decree will, in accordance with the request of 
Counsel at the hearing, be settled after fur- 
ther hearing Counsel. 

Parlett, 4. The chief point for consider- . 
ation is, whether the parents of a deceased - 
Burman Buddhist succeed to his estate to 
the exclusion of his brothers and sisters, 
Most of the texts bearing on the point are 
collected in sections 310 and 311 of the 
Digest. The general rule is there repeatedly 
reiterated that “failing descendants, 
the parents are entitled to inherit.” Oneor 
two texts suggest that, where the deceased 
leaves brothers and sisters his parents are 
not his sole heirs, but I find only one by which 
brothers and sisters could be held to exclude 
the parents altogether and afew by which. 
younger brothers exclude elder brothers and 
parents, 

For the defendant reference is made to sec- 
tion 165 which provides, that if two brothers 
acquire property jointly, on the death of 
either without children the survivor inherits. 
No doubt, this would exclude other brothers 
who had not shared in the joint acquisition, 
but there is nothing to indicate that the 
rule was intended to apply where the de- 
ceased’s parents were still living. Sections 
820—323, which deal with partition be- 
tween parents and children-in-law, allot no 
share to the brothers and sisters of the de- 
ceased. Section 327 limits the rights of the 
parents-in-law to recover property in the 
hands of their children-in-law. This ap- 
pears to be a special limitation of the 
general rule that the parents are the sole 
heirs made in favour of the husband (or 
wife) and children of the deceased, but where 
the deceased died unmarried, no such limit- 
ation is necessary and the general rule would 
apply. j : 

Section 185 emphasizes the paramount 
rights of parents whose married children- 
predeceased them, not only over those of the 
surviving co-heirs, če., brothers and sisters 
of the deceased, but even over those of the 
deceased's children, 
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Tn addition to the sections quoted by Mr. 
Justice Hartnoll, as illustrating the ascendency 
of parents over their children in Burmese 
Buddhist Law, I would also refer to the 
following: Section 21 allows the parents to 
permanently retain the share of a child who 
has forfeited it by disobedience, and even 
gives them power to recover from him any 
property which has been given to him, while 
section 29 treats such a child as a thief. Sec- 
tion 23 allows pareuts in poverty to sell their 
children. Under section 26, parents in their 
life-time may resume gifts made to their 
children, and with certain limitations, one 
surviving parent may sometimes do so. Sec- 
tion 28 enunciates the parents’ control over 
their children’s property. By section 334 if 
parents appropriate and expend the property 
of their children, restitution cannot be insist- 
ed upon. Section 339 allows parents who 
have transferred their property to thgir 
children, to resume it if they fail to support 
them, and, such children may forfeit their 
right to succeed toit on their parents’ death. 
These considerations justify the remark made 
in Ma Po Hmon v. Maung Kan (5), that the 
rule, that parents succeed to the estate of a 
person leaving no husband, wife or direct de- 
scendant in preference to all other relatives, 
is in accordance with the ordinary rules of 
devolution inheritance in Burmese Buddhist 
Law. That rule was enunciated after con- 
sidering the previous rulings in Lower Burma 
te a similar effect, in the later of which the 
Dhammathats were fully set out and discussed 
and, in my opinion, ib may be taken as estab- 
lished. 

The next point to consider is, whether the 
plaintiff by his conduct towards his daughter 
has forfeited his right to inherit from them. 
In this connection I would refer to a passage 
in Maung Chit Kywev. Maung Po (4) to the 
effect that in order to support a plea of 
forfeiture of inheritance it must be shown 
“that the ordinary duties of affection or kind- 
red have been intentionally and deliberately 
neglected so as to raise a presumption of the 
rupture and interruption of the connecting 
bond.” I agree that the test in such cases is 
whether the tie of relation between the claim- 
ant and the deceased on the strength of which 
the former claims had been broken at the 
time of the latter’s death, for as pointed out 


in Maung Setk Kaung v. Maung Po Nyein (6) 
(6) 1 L. B. ©. 23 & 2 L, 0. 67 (1900), 
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there appears to be no law to show that 
misconduct, after a right has accrued, will 
defeat that right. In the present case, there- 
fore, the question is, whether before his 
daughters died, the plaintiff had ceased to be 
a father to them otherwise than in name. As 
far as Ma Hnin Gaing’s property is concern- 
ed, this appears to be settled by defendant's 
admission that the daughters were on good 
terms with their father till Ma Hnin Gaing’s 
death which occurred on 26th May 1905, 
Most of the allegations of impaternal conduct 
now made, refer to events which occurred 
prior to that date and which were at the 
time not regarded in that light. Thus, in 
1299, defendant now says, they were turned 
out of their father’s house, whereas the truth 
is that the daughters who were all grown up, 
left, not out of any animosity towards their 
father, but because they could not get on with 
their step-mother and the second family. 
This was rather the misfortune than the fault 
of their father, who cannot bs blamed, if, for 
the sake of peace and quiet, he asked them 
to go and live elsewhere. He seems to have 
got his brother U Kun to look after them 
after they left his house and U Kan and his 
wife lived with them at their request up to 
Ma Hnin Bu’s death and for part of the time 
their father’s sister, Ma U also lived with 
them. This shows that relations with their 
father’s side of the family were not ruptured. 
He is said to havesponged on them. So far 
from this being the case, I consider that such 
assistance as they gave him would, in the 
spirit ol the Dhammathat’s, be regarded not 
as an unnatural burden laid upon them but as 
no other than their bounden duty to discharge. 
The loans he is said to have taken from 
them were of old date: the date of the latest 
among the counterfoils of promissory-notes pro- 
duced by the defendant is January 1899, plain- 
tiff got his daughters to stand security for him 
with the Chetty and he may be untruthful 
in denying that he executed promissory-notes 
in favour of his daughters. It may be that 
though he got cash only from the Chetty on 
their joint signatures, ke gave his daughters 
promissory-notes as security to them in case 
he failed to pay the Chetty. Be that as it 
may, it is admitted that the plaintiff duly dis- 
charged his liability to whomsoever due, and 
the fact that his daughters did stand security 
for him shows that relations between them 
were not ruptured nor even‘ strained, I do 
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not think much stress can be Jaid on his not 
attending his two daughters’ marriages. “The 
Jearned Judge, onthe Original Side, was 
mistaken in refering to Ma Hnin Bu’s marri- 
age. She died unmarried. Ma Hnin Bwin 
was married in 1904, No reason, other than 
the one offered by the plaintiff, is suggested 
for his non-attendance. Ma Hnin Gaing was 
married in 1905. It may be that plaintiff 
disapproved of her marrying one, not of her 
own race and that such a marriage ‘might 
not be accompanied by the social functions 
usual ata marriage between Burmans. But 
whatever the reason for the plaintiff's absence 
from these marriages may have been, it clear- 
ly: did not interrupt the friendly relations 
which subsisted up to Ma Hnin Gaing’s 
death. -It was, after that that two events 
oécurred which led to the present hostility 
between the parties. The first was plaintiff's 
sale of the garden land to Ma Hnin Bwin. 

That it led to a bitter quarrel is undoubted: 

but-that plaintiff was to blame is not clear. 

It is admitted that directly Ma Hnin Bwin 
objected to the transaction on the ground that 
she was being cheated, he at once had the pro- 
perty reconveyed to himself and it is not sug- 
gested that any money passed between them. 
‘hat so far from having eszaped a bad bargain 
sbe- actually refused 2 good one is proved by 
the fact that two years later the land sold for 
a price more than 36 per cent. higher than that 
at which she ‘declined it. The other event 
was plaintiff's claim of Ma Hnin Gaing’s 
estate. This again led to much bad feeling, 
but it cannot be contended that a well-found- 
ed claim of that sort is unpaternal conduct. 
~ In view of all the facts of the case, it is 
difficult to avoid the conclusion that though 
the father eventually ‘came in for the brunt 
of it, his daugthers’ ill-feeling primarily arose 
against their step-mother and her progeny 
from a jealous but not unnatural desire to pre- 
vent them eventually benefitting by the 
frnits of their exertions. I am of opinion 
that plaintiff bas not been shown to have 
forfeited his rights of inheritance. 

“The next point is as to the existence of a 
partnership, first between the three sisters 
and later, between defendant and Ma Hnin 
Bu. As tothe former partnership, as all the 
property except the house at No. 38, Sule 
Pagoda Road, was divided up when the part- 
nership ceased, it need rot be further con- 
sidered now, As to the later partnership, I 
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agree that it has not been proved and have 
only a few remarks to make. In addition to 
the remittances on the same dates to the same 

brokers by Ma Hnin Bu and defendant, sét 

out in the judgment appealed against, there 

was a sixth on 30th June 1905. The infer- 

énce drawn from such rentittances is, there- 

fore, strengthened. As to the entries in the 
credit account, alleged to refer to Nagu nuts, 
I consider thatthe evidence points, on the 

contrary, to such entries referring to Nicobar 
nuts. Nagu nuta were usually sold in bags 

as received, only when sold in small quanti- 
ties, were the bags opened and thé contents 

sold by retail. I find no’ entry of any salè 
by the bag. The two entries in’ Exhibit 25 

(p) said to refer to Nagu nuts are sales of 200 
nute at atime: elsewhere in the’account I find 

only oneitem of a small quantity, viz., 100, 

which by the low price might.refer to Nagu’ 
nuts. ‘On the other’ hand, “the usual price 
charged is Rs. 6 to Rs. 6- 8 per 100: entries 
charged at Rs. 5 are noted as medium and’ 
those at Rs. 3-12 to Rs. 4-8 as small. Thein- 
ference is that the nuts were not allof onekind 
but weresorted out by sizes and priced accord- 
ingly. As regards the income-tax receipt on ac 

count of the year 1906-07 in the name of “Ma 
Hnin Bwin and another”, I would remark as 

follows: The partnership in Nicobar nuts’ 
existed during parts of 1905 and 1906 and’ 
would be liable to assessment on-account of 
income accruing during the year of assess- 
ment 1905-05. Section 83S of the Income- 
Tax Act empowers the Governor-General in 
Council tomake rules under the Act and 
rules 51 and"52 so empower the Local Gov- 

ernment to make further rules and prescribe 
registers. A register knownas Register 1A. 

has been so prescribed by tle Local Govern- 
ment which has also issued directions (vide 
Direction No. 3) that in preparing the 
assessment roll, the names of assessors shown 
in Register LA for the past year should 
first be copied in serial order and then 
obsolete entries deleted and fresh ones ad- 
ded. Now the partnership would rightly 
appear in the assessment roll for 1905-06 

and in Register 1A, and according to the 
direction the entry would be copied into 
the assessmené roll for 1906-07. As Ma 
Hnin Bwin does not know English it is 
not surprising that the entry in the receipt, 
Exhibit 23, should be allowéd to stand. 
Tiat the entry, if it did purport to refer 
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to Ma Anin Bu, was inaccurate, follows from 
the fact that she had been dead for two 
months when it was made. 

Lastly, there is the question of recipro- 
eal gifts which I agree are not proved. 
Apart from the unsatisfactory nature of the 
evidence offered io prove them, T wonld 
point ont their indeterminate and apparent- 
ly protean character. First it was slated 
that each told her sister she might tale her 
property if the other died; as, however, 
this amounted to a verbal Will and was in- 
. effective, the transaction was changed to a 
mutual exchange of their property. 1f this 
was what was effected,. plaintiff would still 
be entitled to obtain as part of Ma MHnin 
Bu’s. estate . whatever property Ma Hnin 
Bwin made over toher at this exchange: the 
object of the transaction: would thus be 
defeated. Hence it is now set np that 
what they really did was to pool their 
property and hold it jointly, Even if they 
were competent to do so, in order to defeat 
the laws of inheritance, there ia no proof 
that they did so. I consider it clear that thé 
object of the transaction was to keep their 
father and through him, their step-motuer 
and her children out of their property by 
every means, even if necessary by destroy- 
ing it, and that the convention and panto- 
mime gone through before witnesses were 
designed to enable the survivor, in the event 
of the death of either of them, to set up 
a gift to her by the deceased. 
they actually effected nothing. 

I concur in reversing the decree and mak- 
ing the declaration proposed, the further 
provisions of the decree to be settled after 
further argument, 

Decree reversed. 





(s. c. 4 Bur. L. T. 9.) 
LOWER BURMA CHIEF COURT. 
CRIMINAL Apparat No. 836 oF 1909. 
January 15, 1910. 
Lresent:—My. Justice Parlett. 
EBRAHIM—APPELLANT 


VErsus 


EMPEROR—— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 241, 243—Posses- 
sion of counterfeit coin as genwine—Knowledge—Evi- 
dence—Burden af proof—Passing off as genuine a coun- 
terfeit coin—Presumption— Evidence Act (I of 1872), 
s. 25—Confession to a Police Officer—One accused can 
prove on his own behalf a co-accused’s confessoin to 
@ Police Officer. 
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Before a conviction can be had under section 243, 
Indian Penal Code, the prosecution must prove that 
the accused knew that the coin was connterfeit nt 
the time he becnine possessed of it. ‘The evidence, 
of course, may be direct or presumptive. 

Where a person tendered a false coin to another 
and Asked for change which was refused on the 
ground that the coin was false, and he thereafter 
tendered it fo another person : 

Held, that it might be presumed that after tho first 
refusal the accused knew the coin to be bad and that 
his attempt thereafter to indice another person to 
receive it constituted an offence under section 241, 
ludian Penal Code. 

Section 25 of the Evidence Act only 
a confession made to a Police Officer shall not be 
proved as against an accused person. It does not 
preclude one accused person from proviug, on his 
own behalf, a confession made to a Polico Ollicer 
by another accused person tried jointly with him. 


Appeal from the judgment of the Bastera 
Sub-Divisional Magistrate of Rangoon, dated 
the i7th November 1909, passed in Criminal 
Regular Trial No. 574 of 1909. 

Mr. Ankelesavia, for the Appellant. 

Judement.—Before a conviction can 
be had under section 243, Indian Penal 
Code, the proseention must prove that the 
acensed knew that the coin was connterfeit. 
at the time he hecame possessed of it, In this 
case there is no evidence of that faet, nor 
any from which it ean be presumed. 
The Magisirate has excluded second 
accused's statement made to the Police 
officer, presumably under section 25, Evidence 
Act. That section, however, only provides 
that a confession made to a Police officer shall 
not be proved as against an accused person, 
Tt does not preclude one accused person from 
provirg, on his own behalf, a confession made 
to a Police officer‘by another accused person 
tried jointly with him. ‘The evidence was 
admissible, but it carries the case no further, 
so far as an offence under section 2-43, Indian 
Penal Code, is concerned. The proved, 
admitted facts show that appellant tendered 
a coin to first witness and asked for change. 
It was refused onthe ground that the coin 
was bad. He then tendered it to the second 
witness and asked for change. It is clear 
from the evidence that once attention was 
directed to the coin, its counterfeit character 
became obvious. It may be presumed that 
after first witness refused the coin as bad, the 
accused knew it to be counterfeit; bis attempt 
to induce second witness to receive it as 
genuine, therefore, constituted an offence 
under section 241, Indian Penal Code. I 
alter the conviction te one under that section 
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and reduce the sentence to two months’ 
rigorous imprisonment, 
Sentence reduced. 





(s. c. 4 Bur. L. T. 10.) 
LOWER BURMA CHIEF COURT. 
First Civi, Arrear No. 9 or 1908. 
June 21, 1909. 

Fresent:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Parlett. 

U AUNG MIN AND orarrs—Derenpants— 

APPELLANTS 
versus 

S. T. M. LUTCHUMANAN CHETTY— 
PLAINTIFF— RESPONDENT. 

Civil Procedure Code (Act XIV of 1882), s. 51, 
proviso—Contract Act (IX of 1872), ss. 251, 263. 

Under section 268 of the Indian Contract Act the 
rights and obligations of a dissolved firm continue 
in all things necessary for the purpose of winding 
up the business of the partnership. If, therefore, 
one of the partners of such firm signs and veri- 
fies a plaint on behalf of the firm it would be 
valid under the proviso to section 51 of the Civil Pro- 
cedure Code. ` 

Appeal against the decree of the District 
Court of MHanthawaddy, passed on 29th 
November 1907, in Civil Suit No. 56 of 1907, 
granting a decree to plaintiff (respondent). 

Mr. Palit, for the Appellant. 

Mr. Lambert, for the Respondent. 

Judgment.—The subject-matters of 
the suit were two promissory-notes executed 
by the defendants in favour of S. T. M. 
Lutchumanan Chetty. This was the style of 
a firm of which Luchumanan Chetty was at 
the time the managing partner. This firm 
dissolved partnership, and two of the partners, 
one of whom was Lutchumanan, joined another 
Chetty in starting a new firm to trade under 
the letters V.R.M.A.V. Under the arrange- 
ment the new firm was to have the right to 
the monies due on the two promissory-notes 
in suit, but the notes were not endorsed by 
or on behalf of the S. T. M. firm to the new 
firm. 

Lutchumanan Chetty first filed a suit on 
the notes on behalf of the V. R. M. A. 
V. firm and he obtained a decree in the 
District Court. This decree was reversed in 
appeal on the ground that the V. R. M. A. 
YV. firm had not a right to sue on the notes. 

Lutchumanan Chetty then filed the pre- 
sent suit making the former partners in the 
S. T. M. firm plaintiffs. The partners other 
than himself were resident in the Madras 
Presidency. Objection was taken on behalf 
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of the defendants that the plaint was 
defective inasmuch as it was not signed by 
all the plaintiffs and that, the S. T. M. firm 
being no longer ‘in existence, Lutchumanan 
had no power to institute a suit on behalf 
of the other plaintiffs without a power-of- 
attorney authorizing him to sue on their 
behalf, Reliance was placed on this Court’s 
ruling in M. E. Mootala § Co. v. Poonsawmy 
(1). That case dealt with the questions of 
the signing and verification of plaints by 
agents who are not partners in the firm 
whose business they carry on. In the pre- 
sent case Lutchumanan was a partner in the 
tirm on whose behalf the suit was brought. 
Under section 263 of the Contract Act the 
rights and obligations of the dissolved firm 
continue in all things necessary for winding- 
up the business of the partnership. It became 
necessary that a suit should be instituted for 
the recovery of the amounts due on the pro- 
missory-notes in its favour. If the firm had 
continued, Lutchumanan as a partner in it, 
would have had the right to sue on behalf 
of it, and he would have been entitled to 
make his co-partners plaintiffs in the suit. 
Consequently, by virtue of the section, he was 
entitled to institute a suit of the dissolution 
making his co-partnera piaintifis with 
himself. The proviso to section 51 of the 
Code was in this case satisfied because the 
law implies that every partner authorizes 
his co-partner to do every act necessary for, 
or usually done in carrying on, the business 
of the partnership, and under section 251 
of the Contract Act every such act, done by 
a partner is binding on his co-partners to 
the same extent as if the partner doing ib 
were the agent of the others duly appointed 
for the purpose. 

There is, in my opinion, no validity in the 
objections taken, and I would dismiss the 
appeal with costs. 

2 Appeal dismissed. 

(1) 24, B, R. 41, 





'(s. c. 4 Bur. L, T. 11.) 
LOWER BURMA CHIEF COURT. 
CRIMINAL Appeat No. 3 or 1910. 
February 25, 1910. 
Present:—Mr. Justice Parlett. 
EMPHROR—AppELuant 
VETSUS 
PO YIN AND otHers—Resronvents, 
Burma Gambling Act (I of 1899), ss.8, 7,31, 12-— 
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Common Gaming Howse—Pr esumption on finding gim- 
ing instruments. 

The definition of Common Gaming House in sec- 
tion 3 of the Burma Gambling Act I of 1899 ap- 
plies to private as well as to pablic houses and places 
and sections 11 and 12 render players in, and the 
owners, occupiers and users of common gaming 
honses liable to punishment. 


Where 2 house is entered and searched 


under the provisions of section 6 of the 
Burma Gambling Act and gaming instruments 
found therein, the presumption mentioned in sec- 
tion 7 arises, although there is no proof of any pay- 
ment of commission by the players to the 
keeper. 


Appeal against the order of acquittal of 
offences under sections 11 and 12, Gambling 
Act, passed in Oriminal Appeal No. 565 of 
1909, by the Sessions Judge of Delta, on 
appeal, in favour of the respondents. 

The Government-Advocate, for the Appel- 
lant. 

Mi. Shaw, for Ist, 2nd and 5th Respond- 
ents. 

Judgment.—tThe learned Govern- 
ment-Advocate does not press for a reversal 
of the finding of fact, that the evidence of 
We Li and Maung Ka fails to establish the 
fact that payment of commission was seen to 
take place. The case, however, does not rest 
upon that. I am compelled to dissent 
entirely from the exposition of the Gambling 
Act as laid down by the learned Sessions 
Judge in the following words:--“It is only 
games like Tř and in general public gambling 
which is unlawful. Ordinary private gambl- 
ing of every kind is lawful; andany attempt 
to suppress itis wrong. I would suggest to 
explain to the police and other people that 
they can gamble privately to their heart’s 
content. Alla Magistrate should look to is 
- that no public gambling goes on.” It is 
sufficient to point that the definition of 
“common gaming house” in section 3 of the 
Act applies to private houses and places as 
well as to public, and that sections 11 and 
12 render liable to punishment players in, 
and the owners, occupiers and users of 
common gaming houses. The Courts are not 
concerned with the policy of a law nor with 
the advisibility of prosecution in any given 
ease: but when a case comes judicially before 
them they are bound to decide it in accord- 
ance with the law as it stands. In the 
present case the house was entered and 
searched, the accused were taken into 
custody, and the instruments of gaming 
and money were seized under the provisions 
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of section 6 of the Gambling Act, and the 
accused were convicted on the presumption 
arising under section 7. Itis not contended 
that the provisions of section 6 were not fully 
complied with: all that is argedis thatas We 
Li and Maung Ka failed to prove the actual 
payment of commission, the presumption 
under section 7 does not arise. With this 
I am quite unable to agree. The presump- 
tion arises merely upon the finding of instru- 
ments of gaming “although no play was 
actually. seen * * by any one aiding in the 
entry.” Scattered on a mat in the house 
were found 56 dominoes, a die and five 
rupees. [Elsewhere in the ‘house were found 
eight more dominoes and 81 rupees. Dice 
are devised for purposes of gaming and the 
dominoes found are used .for games either 
of chance or skill, and when used for the 
former are instruments of gaming In the 
present case the presumption arising under 
section 7 was strengthened by the finding of 
money, by the sound of dominoes and money 
being heard from outside, and by all the 
accused being seen seated at play. Nono 
of the accused attempted .to rebut the pre- 
sumption except Maung Po Yin, who en- 
deavoured to show that he had only just 
reached the house and was unaware of what 
was going on. In this he failed. 

The convictions of all thé accused should 
have been upheld. The Magistrate gives 
reasons for the sentences which he passed, 
Nga Shwe Pe having died, the appeal as 
against him abvtes under section 431, Code of 
Criminal Procedure. 

The order of acquittal of the other accused 
is reversed. I find Nga Po Yin, son of Maung 
Shwe Myo guilty under clause (a) of section 
12 of the Gambling Act andI sentence him 
to a fine of Rs. 100, or in default thrae weeks’ 
rigorons imprisonment and I find the other 
three respondents, Nga Po Chet, Nga Than 
and Nga Po Yin Gale, all guilty under section 
lLofthe Gambling Act, and sentence each of 
them to a fine of Rs. 25,.or in default seven 
days’ rigorous imprisonment. 

I also restore the Magistrate's order for the 
disposal of the fines if realized, 
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MAUNG PO REYIN v, ANAMALAY CHETTY, 
í (e. c. 4 Bur. L. T. 12.) 

LOWER BURMA CHIEF COURT. 
Crviz Revisten No. 116 or 1909. 
May 20, 1909. 

Persent:— Mr. Justice Moore. 
MAUNG PO KYIN—<Appticaxt 
versus 
C. T. M. R.M. ANAMALAY CHETTY 
— RESPONDENT. 

Application lo set aside a sale—Petition fo enter satis- 
faction of decree filed by decree-holder but mislaid 
nu account af negligence af Court Officers. 

Where a petition for entering satisfaction of the 
deeree was filed by the decree-holder before 
the sale of the property attached in exeention 
of his decree but it could not be found on the record 
owing to the negligence of some Court Officers: 

Held, that the decree being satisfied, was nob snb- 
sisting and that, therefore, the sale was void and liable 
to he set aside, 

Mahendra Narain Chatterjiy., Gapal Mandal, 17 C. 
782, referred to. 

Appeal against the order of the Divisional 
Court of Toungoo, passed on Ist July 190%, 
in Civil Miscellaneous Appeal No. 15 of 1908 
dismissing the appeal of the applicant (jndg- 
ment-debtor). Í 

Mr. Palit, for the Applicant. 

Mr. Churi, for the Rerpandent, 

Jüudgment.—In Civil Brecntion No. 24 
of 1907, of the Sab-Divisional Court, Dahein, 
respondent decree-holder, attached and brought 
to sale a piece of paddy land and ahouse as 
the property of his judgment-debtors, Maung 
Kyaw and Ma Le. The auction sale took 
place on the 6th July 1907 when petitioner, 
Maung Po Kyin, purchased the paddy land 
for Rs, 145. 

On 9th August 1907, when the case came 
up for confirmation of the sale, Mr. Chatterji, 
Advocate for the decree-holaer, reported to 
the Court that his client had received satisfac- 
tion of the decree in full and that he had 
reported satisfaction to the Court by written 
petition some days prior to the sale. The 
Judge upon their report caused search to be 
made for the petition. It could not be traced. 
He then issued notices to tha auction-pur- 
chasers to show cause why the sale should 
not be set aside. 

Petitioner and respondent appeared. An 
affidavit by the decree-holder was filed to the 
effect that he certified satisfaction before the 
sale. Mr. Chatterji was examined and depos- 
ed that he himself filed the petition certifying 
satisfaction on the 7th June. There was no 
counter-affidavit by petitioner. The Court 
Fee Register showed that a petition in this 
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case bearing an 8 anna stamp was filed on 
the 7th June and no such petition is on 
the record. 

The Judge held it proved that satisfaction 
had been certified as alleged and set aside the 
sale. I find myself quite unable to agree with 
the Divisional Judge who held in appeal that 
the inquiry as to the certificate of satisfac- 
tion having been filed was unnecessary. The 
filing of that certificate is the sole reason for 
setting aside the sale. Upon the evidence, 
however, I am perfectly satisfied that satis- 
faction was in fact certified as alleged. The 
result of this was that at the time of 
sale there was no decree subsisting and the 
sale was void. 

It has been argned that Mr. Chatterjee’s 
application of the 9th August was time-barred 
as it was an application under section 311, 
Act XEV of 1882 and should, therefore, have 
been made within 30 days of the sale. 

I think thatthe application was not under 
that section at all but under section 244, Vide 
ao Narain Chatterji v. Gopal Mondal 

1). 
Jf thesale had heen confirmed, the remedy 
would have heen by separate snit. . As it had 
nat heen confirmed, the Conrt, whieh has in- 
herent powers to sel, aside a sale even after 
confirmation, could set it aside upon an 
application under section 244. Inthe present 
case when a sale took place after the decree 
had been satisfied owing to the negligence of 
the Court’s officers, the Court could, in my 
opinion, have passed no other order than the 
one which it did. ` ` 

I, therefore, dismiss this application with 
costs, x 
Petition dismissed. 
(1) 17 0. 782, 


SIND JUDICIAL COMMISSIONER'S 

COURT. 

CRIMINAL APPRAL No. 47 or 1910. 

February 9, 1911. 
Present:—Mr. Pratt, J. C. and Mr. Crouch, | 

A. J.C. 

FARID walad AULAHDAD— 
APPELLANT 


CEI SUS 


EMPEROR—Oppeosire Party. 
Penal Code (Act XLV of 1860), s. 300, excep- 
tion 2—Culpable homicide not amounting to murder — 
Selj-defence—Causing more injury than necessary. 
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Where the accused, who was concealing himself 
from the Police, was .seized by the deceased and 
two others, and in order to rescue himself he struck 
the deceased two severe blows on the head and 
shoulder, with an axe, which he had in his hand 
at the time, in consequence of which blows the 
deceased expired within a week: 

Held, that the accused exceeded his right of 
private defence in that he caused more harm 
than was necessary “to resist the unauthorized 
attempt of the deceased to place him iu confine- 
ment. 


Mr. Raymond, for the Accused. 

Mr, Lalchand, for the Crown. 

Judgment.—tThe deceased Ramzan 
knowing that the accused was wanted by the 
Police went with two others Haji and Parial 
into the house where he was staying and 
seized him. The accused struck deceased two 
severe blows with an axe on the head and 
shoulder in consequence of which the deceas- 
ed died within a week. There can be no doubt 
as to these facts which are proved by the 
eye witnesses Haji and Parial whose evidence 
is corroborated by the dying declaration of 
the deceased. The accused has been given 
the benefit of exception 2 to section 300 and 
has been convicted of culpable homicide 
not amounting to murder. We feel no doubt 
that the accused exceeded his right of pri- 
vate defence in that because more harm than 
was necessary in order to resist the unautho- 
rized attempt of the deceased to place him in 
confinement. But having regard to the fact 
that the axe was in the accused’s hand at the 
time the deceased, entered his house and that 
he appears to have acted without premedita- 
tion we considered that a lighter sentence 
would meet the justice of the case. 

We confirm the conviction but reduce the 
sentence to one of rigorous imprisonment for 


five years, 
Sentenced reduced. 


PUNJAB CHIEF COURT. 

First Crvin Arrear No. 693 or 1908. 
February 10, 1911. 
Present:—Mr. Justice Johnstone and 
Mr. Jastice Shah Din. 

RAHIM BAKHBSH AND OTHERS— PLAINTIFFS— 

: APPRLLANTS 
versus 
NATHA AND orHers—DprenDANts— 
RESPONDENTS, 
Custom—Tarkhans of Sialkot Distriet— Gift to 
daughter by a male proprietor—Ancestral immorable 
property—Gift of more than 1/20th share inralid—- 
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Collaterals of 5th deyree—Relative valur of the Rivaj- 
i-ams of 1865 and 1895. 

A male proprietor among the Yarkhens of the 
Sialkot District is incompetent by custom to gift 
more than a 1/20th share of his ancestral immove- 
able property in favour of his daughter to the pre- 
judice of his collaterals of the fifth degree. 

Obiter:—The Customary Law of the Sialkot District 
compiled by Captain Dunlop Smith -in 1895 is more 
reliable than the Rivaj-i-ane of 1865. 

Second appeal from the order of the 
Additional Divisional Judge, Sialkot, dated 
6th March 1908, reversing the order of the 
Sub- Judge, 2nd Class, Sialkot, dated the 27th 
June 1906, decreeing the plaintiff’s claim in 
part. 

Mr. Gullu Ram, for the Appellants. 

Mr. Jalal-ud-Din, for the Respondents. 

Judgment.—Natha, a Tarkhan of 
mauza Kotli Tarkhanan, Lahsil Zafarwal, Sial- 
kot District, made a verbal gift of 55 kanals, 
6 marlas of his ancestral land io his daughter; 
Mausammat Ramzan Bibi in June 1900, and 
mutation in respect of that gift was sanctioned 
in January 1902. After the death of Musam- 
mat Ramzan Bibi, the said land was mutated 
in favour of her minor son, Ghulam Hyder, in 
June 1904. Thesuit out of which this appeal 
has arisen was brought by the plaintiffs- 
appellants, whoare Natha’s collaterals in the 
fifth degree, fora declaration that’ the gift 
made by Natha in favour of his daughter, on 
the strength of which mutation of names was 
effected after her death in respect of the land. 
in question in favourof her son, Ghulam 
Hyder, shall notaffect their rights of revision 
after thedeath of Natha. 

The Court of firstinstance held that the gift 
in dispute was valid only to the extent of a 
1/20th share of the land, and it, eecordingly, 
granted tothe plaintiffs the declaration prayed 
for except as regards the 1/20th share of the 
gifted property. On appeal the learned 
Divisional Judge held that the plaintiffs had 
failed to prove that, by custom applicable to 
the parties, Natha was incompetent to gift 
his ancestral land to his daughter, and he, 
therefore, accepted the appeal’ ard dismissed 
the plaintiff's suit zn toto. 

A further appeal has been preferred to this 
Court by the plaintiffs, and we have heard 
the case fully argued on both sides. The oral 
evidence produced by the parties in the first 
Court is practically of no value, as beyond 
giving their own opinion in favour ef the. 
position taken up by the party that summened 
them, the witnesses for the plaintiffs or these 
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for the defendants give no instances to show 
either, on the one hand, that giftsto daughters 
similar to the one in dispute have been made 
and disallowed in the parties’ tribe or, on the 
other hand, that such gifts having been made 
without the consent of the collaterals have 
been maintained after contest. The oral 
evidence on both sides may, therefore, be dis- 
regarded. 

Coming now to the documentary evidence 
on the record, we find that the plaintiffs pro- 
duced three copies of judgments which are 
referred {o in detailin the judgment of tbe 
Divisional Judge, but it is now conceded be- 
fore us that none of those judgments helps 
the plaintiffs so far as the alleged invalidity 
of the gift in dispnte is concerned. The de- 
fendants, on the other Wand, produced copies 
of three mutation entries, which are also no- 
ticed in the Divisional Judge’s judgment, but 
these also do not throw much light upon the 
point at issue. From the statement of the Sadr 
Kanungo it would appear that Hassan, to 
whom Pira lohar of Tahsil Pasrur, had made 
a gift of his land and to which the mutation 
order of the 20th September 1899 relates, 
was a daughter’s son of the donor. But be- 
yond this one fact, other particulars which 
would render the instance one of relevant 
value in this case, are not forthcoming; and 
the instance, therefore, may safely be dis- 
regarded. 

On behalf of the defendans reliance has 
veen placed upon the wajib-ul-arz of the 
village prepared in 1855, as also upon the 
Riwaj-i-am of the Sialkot District compiled in 
the Settlement of 1865; while, on the other 
hand, the plaintiff’s Counsel lays great stress 
upon the Riwaj i-am of 1892, which he claims 
to be in his favour and which, he urges, has 
been accepted as a correct record of custom 
in three published decisions of this Court, 
namely, Hakam Din v. Musammat Rakam Bibi 
(1); Devi Dittu v. Musammat Hukmi (2) and 
Gauhar v. Ghulam (3). We have refer- 
red to the wajib-ul-arz and to the Riwaj-t- 
am in question, and have also examined 
the above-mentioned decisions of this 
Court; and we think that the balance of 
authority is decidedly in favour of the position 
taken up by the plaintiffs, namely, that a 
male proprietor among the Tarkhans of the 


Sialkot District is incompetent by custom to 
(1) 16 P. R. 1896. 
(2) 85 P. R. 1900; P. L. R. 1900 p. 531. 
(3) 17 P. R. 1904. : 
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gift more than a 1/20th share of his ancestral 
immovable property in favour of his 
daughter to the prejudice of his collaterals of 
the fifth degree. 

The wajtb-ul-arz of 1855, provides that in 
the presence of sons a father can gift a por- 
tion of his property (kuch jaidad apni) to his 
daughter, and that after her death her de- 
scendants will retain possession of the gifted 
property. The Riwaj-t-am of 1865 says that 
in default of collaterals in the 3rd degree a 
a sonless propietor can make a gift of the 
whole of his property to his daughter: and in 
support of this provision is cited an instance 
of one Waris, a lohar tarkhan of Tahsil Pasrur, 
having given his property to his daughter in 
his own life-time, though it is not stated 
whether Waris had any collaterals at all, and 
whether, if he had collaterals, they did or 
did not consent to the gift. The wajib-ul-arz 
of 1855 does not help the defendants, as it 
does not authorize the giving away of the 
whole of his property by a male owner to his 
daughter; and it is admitted that Natha, de- 
fendant, gifted the whole of his ancestral land 
to Musammaé Ramzan Bibi. The exact propor- 
tion of the property which can be given to a 
daughter by a male proprietor is not specified 
in the wajib-ui-arz, but the Riwaj-t-am of 
1892, on which reliance is placed by the 
plaintiff’s Counsel, does fix the proportion by 
providing that a father can gift only a 
]/20th share of his ancestral property to his 
daughter. See answers to questions 84, 86 
and 88 in the Customary Law of the Sialkot 
District compiled by Captain Dunlop Smith 
in 1895, pages 26 to 28. 

The last mentioned Rzwaj-z-am has been 
considered by this Court as a thoroughly reli- 
able record of custom, and greater weight has, 
therefore, been attached to it than to the 
Riwaj-it-am of 1865. In the case of Hakam Din 
v. Musammat Hakam Bibi (1), in which the 
parties were Muhammadan Goraya Jats of the 
Daska Tahsil of the Sialkot District, it was 
held following the Rzwaj-t-am of 1892; that 
the defendants upon whom the onus rested 
had failed to prove that a gift of ancestral 
land by a sonless proprietor in favour of his 
daughter was valid in the presence of near 
collaterals. In the body of their judgment 
in that case the learned Judges remarked as 
follows:— 


“The Volume of Customary Law of the 
Sialkot District recently issued shows thay 
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the claims of daughters are not recognized to 
such an extent as they were in 1865, and in 
1865, the exclusion of the daughters by the 
agnatic heir was the rule and she could at the 
utmost obtain only a limited share of ances. 
tral land in the presence of near collaterals, 
Apparently, there was ther a feeling, as there 


is even now, that small gifts might be per- ` 


mitted, and the shareallowed by Muhammadan 
Law was taken as a convenient standard. 
The present standard probably represents 
popular opinion more correctly.” 


Though the plaintiffs in that case were 
near collaterals, and the case is to that extent 
distinguishable from the present one, yet the 
fact remains that the Riwaj-i-am of 1892 was 
considered as more correctly representing 
popular feeling.on the subject of gifts to 
daughters than that of 1865; and on this 
point the decision in question has been ap- 
proved of and followed in two later judgments 
of this Court. 


In Devi Diita v. Musammat Hukmi (2), 
ib was held that a sonless Ghuman Jat 
of the Daska Tahsil could gift his aun- 
-cestral property in favour of his daughter 
only to the extent of 1/20th share in the pre- 
sence of the collaterals of the sixth degree. 
Hakam Din v. Musammat Hakam Bibi (1) 
was cited with appoval as regards the cor- 
rectness of the entries in the Volume of Cus- 
tomary Law compiled by Captain Dunlop 


Smith in 1895. In Gauhar v. Ghulam 
(3), it was held that among Ghuman 
Jat of the Daska Tahsil a gift by a 


sonless proprietor of ancestral property in 
favour of his daughter was not valid by 
custom except as to the 1/20th share thereof. 
Hakan Din v. Musammit Hakam Bibi (1) 
and Deve Ditta v. Musammat Hukmi (2), 
were followed; the Riwaj-z-am of 1865 was 
not approved of, whereas that of 1895 was 
held to be a correct record of custom. 

We can see no sufficient reason in this 
case to differ from ‘the view which this 
Court bas held in the above-mentioned de- 
cisions as regards the relative value -of the 
Riwaj-t-ams of 1865 and 1892; and we hold 
that the defendants in this case,on whom 
the: onus rested, have failed to prove that by 
custom applicable to their tribe Natha was 
competent to gift to his daughter Musammat 
Ramzan Bibi more than a 1/20th share of his 
ancestral land. 
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We, therefore, accept this appeal and re- 
versing the decree of the lower Appellate 
Court, restore that of the Court of first in- 
tance with costs, 

| Appeal accepted. 





CALCUTTA HIGH COURT. 
Caimtnat Revision No. 1572 oe 1910.' 
January 27, 1911. 
Present:—Mr. Justice Holmwood and 
Mr. Justice Sharf-ud-Din. 
KANTA NEYA AND ANOTHER—~ 
i PETITIONERS 

versus 


EMPEROR—Obpposits Party. 

Penal Code (ct XLV of 1860), ss. 147, 228—Rioting 
—Huwit—Accusel to be charged separately—Miror 
offence, whether included in rioting. 

It cannot be said that any minor offence is 
included in section 147, Indian Penal Code. The 
use of criminal force is a necessary ingredient in 
that offence; but any particular kind of volontary 
use of such criminal force may, and should be so» 
parately charged either substantively against the 
individnals who committed the offence, or for the 
purpose of using section 149 against all the rioters. 


Rule against the order of the Sub-Deputy 
Magistrate of Diamond Harbour, dated Octo- 
ber 31,1910, convicting the petitioners of an 
offence under section 147, Indian Penal Code, 
and sentencing them each toundergo rigorous 
imprisonment for three months, which order 
was on appeal modified by the Deputy Magis- 
trate of Alipur on November 16, 1910 by 
altering the conviction to one under section 323, 
Indian Penal Code, and by reducing the-said 
sentences to one month. 

Mr. Caspersz and Babu Shosht Bhushan Bose, 
for the Petitioners. 

Judgment,.—this was a Rule calling 
upon the District Magistrate of the 24-Per. 
gaunahs toshow cause why the conviction of 
the petitioner under section 323, Indian Penal 
Code, should not be set aside; or why such fur- 
ther order passed as to this Court may seem 
fit on the grounds thatthe Appellate Court. 
had no jurisdiction to record a conviction 
under section 823 and that it appears that 
the conviction under section 147 was not 
legal and, in any case, that the sentence is 
too severe and should be commuted to one 
of fine. | 

The Magistrate, in furnishing us with an 


explanation, appears to have entirely mis. 
understood the law. [t cannot be said that 
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any minor offence is-included in section 147, 
The use of criminal force is a necessary in- 
gredient in that offence; but any particular 
kind of voluntary use of such criminal force 
may, and should be separately charged, 
either substantively against the individuals 
who committed the offence, or for the pur- 
pose of using section 149 against all the 
rioters. Ifa charge under section 323 was 
necessarily included in section 147, then 
charges of murder and of any offence which 
the rioters must have committed in prosecu- 
tion of the common object must also be held 
to be included in it and there would be no 
need for section 149 to all. Clearly, this view 
is entirely erroneous. 

What really happened was this, five 
men were charged with iljoting and two 
men were charged separately with causing 
huri: these two persons were not tried ap- 
parently in the first Court upon that charge: 
it seems to have been a pure oversight. 
The first Court states in its judgment that 
this is a case under section 147, Indian Penal 
Code. and there is not a word in -the judg- 
ment from beginning to end about the charge 
under section 323. Jt would have been with- 
in the competence of the Appellate Court, 
while setting aside the judgment of the lower 
Court, to have directed it to proceed with 
the trial of the two persons, the petitioners, 
on the charge under section 
is the order which we ourselves would now 
have passed if we had thought that it was 
at all necessary to carry these proceedings 
any farther; but the conviction by the Appel- 
late Court under section 323 appears to be 
clearly without jurisdiction: and as the ac- 
cused persons have already spent some ten 
days in jail, we are of opinion that no useful 
purpose will be served by having them tried 
again. 

The result is that the convictions and sen- 
tences are set aside and the petitioners releas- 
ed from bail. 

oahe rule is made absolute. 

Rule made absolute. 
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ALLAHABAD HIGH COURT. 
Lerrers Parent Avpsan No. 88 or 1910. 
Janaury 27,1911. 
Present:-—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. 

Sheikh AMIR ALI—Ptarntirv— 
APPELLANT 
versus 


Sheikh DEFENDANT 





— RESPONDENT. 

Occupancy-tenant—Mortgage of tenancy by tenant - 
Relinguishment of tenancy during subsisiance of mort- 
gage—Finding—Second appeal-—Findings of fact—Prac- 
tice—DIutation—Evidence of possession. 

An occupancy tenant, who has mortgaged his hold- 
ing, caunot relinquish it during the subsistence of 
the mortgage and thereby derogate from his own 
grant. The mortgugee is entitled to remain in posses- 
sion until the mortgage i is redeemed or the tenancy 
is legally determined. 

In second appeal the High Court is bound to 
accepta finding of fact and cannot arrive ub w 
contrary finding. 

An order as to tutation of names in favour of 
certain personsis not sufficient evidence of the actual 
period of possession by such persons. 


Letters Patent appeal against the decree 
of the Hon’ble Mr. Justice Griffin, dated the 
9th of August 1910, in S. A. No. 553 of 
1909, under section 10 of the Letters Patent. 

Mr. Sital Prasad Ghosh, for the Appellant. 

Messrs. Mohammad Ishaq and Balram 
Chander Mukerji, for the Respondent. 

Judgment.—this appeal arises out 
of a suit brought by the plaintiff-appellant for 
recovery of possession of an occupancy-holding 
as mortgagee thereof. The tenant of the 
holding mortgaged it to one Selamat Ali who 
subsequently assigned the mortgage to the 
plaintiff, After having mortgaged his holding 
the tenant relinquished it, and thereupon it 
is said. the defendant, the zamindur, took 
possession ofit. The plaintiff, as purchaser 
from the mortgagee, claims to recover posses- 
sion on the ground that the tenant after 
having mortgaged the holding was not com- 
petent to relinquish it. 

The Court of first instance decreed the claim 
and the lower Appellate Court affirmed the 
decree, : , 

On second appeal to this Court the learned 
Judge who heard the appeal dismissed the 
suit on the ground that the plaintiff had not 
brought it within six months of the date of 
the dispossession of himself or his vendor. 
Thelearned Judge apparently arrived at his 
finding on the question of dispossession on the 
basis of certain mutation proceedings. We 
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find, however, that upon that question there.is 
a clear finding by both the Courts below. The 
Court of first instance before which the plea 
of limitation was raised found that the defend- 
ant No. 2, the original mortgagee, “was in 
possession till .dsa7vh last, which was well 
within 6 months before the institution of the 
suit’, This finding was questioned in the 
appeal to the lower Appellate Court and that 
Court made the following remarks: “The 
plea of limitation is based on the assumption 
that the plaintiff-respondent had been out of 
possession for more than 6 months prior tu 
the suit, which assumption is not borne out 
by any reliable evidence. The plea of limit- 
ation falls to the ground”. Thisisa clear 
finding of fact to the effect that the disposses- 
sion of the plaintiff or his predecessor-in-title 
did not take place more than six months 
prior to the institution of thesuit. In second 
appeal this Court was bound to accept this 
finding of fact and could not arrive abu 
contrary finding. We are also of opinion that 
the order as to mutation of names was not 
sufficient evidence of the actual period of 
possession of the defendant. For these reasons 
the ground on which the learned Judge of 
this Court dismissed the plaintiff's suit can- 
not, in our opinion, be supported. The tenant 
who was the mortgagor inthis case, after 
having made a mortgage of his holding could 
notrelinquish it and thereby derogate from 
his own grant. It has been found that his 
legal representative, namely, his son, is still 
alive. Therefore, until the mortgage is 
redeemed, the plaintiff who has stepped into 
the shoes of the original mortgagee is entitled 
to remain in possession of the holding so long 
as the tenancy is not legally determined. 

We accordingly allow the appeal, set aside 
the decree of the learned Judge of this Court 
with costs and restore that of the lower Appel- 
late Court. 

Appeal allowed, 


(s. c. 4 Bur. L. R. 18.) 
LOWER BURMA CHIEF COURT. 
CURIHINAL Revision No. 44B or 1910. 
May 3, 1910. 
Present: —Mr. Justice Twomey. 
MAUNG BA SHWH—Avpnricayt 
versus 
MA NYUN— RESPONDENT. 
Criminal Procedure Code (Act V of 1888), s. 488— 
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Maintenance = Plea of divorce—Mahanmadan Law = 
Talak-ahsan -Iddat—Maintenance to be puid till the 
expiration of Iddat where the divorce is valid-— 
Effect of a fresh maintenance order passed through in- 
advertance. 

A Talak-ahsan amongst Muhammadansis accom- 
plished by a single pronouncement during the teki 
of the wife and by the abstention ef connubial 
intercourse for the period of three tahrs. 

The wife must be paid maintenance money until 
the period of iddaé elapse». 

A subsequent order for maintenance was set 
aside as being nugatory in view ofa previous 
order ignored by the Magistrate and the husband was 
held liable to pay from the date of the first order. 


Review of the order of the Head quarters 
Magistrate of Bassein, dated the 24th day of 
November 1909, passed in Criminal Miscel- 
laneous Case No. 49 of 1909. 

Mr. Béjapurkar, for the Applicant. 

Judgment.—On the 2nd September 
1908, the applicant Maung Ba Shwe was 
ordered by the Head-quarters Magistrate, 
Bassein, topay Rs. 10 per mensem for the 
maintenance of his wife Ma Myun under 
section 488, Code of Criminal Procedure 
(Criminal Miscellaneous No. 35 of 1908), 

On the 16th October 1909, Ma Nyun 
applied to the Magistrate under section 488 
(3) alleging that the payment ordered by him 
was four months in arrears and praying that 
a warrans for levying the amount should be 
issued. 

The Head-quarters Magistrate, ignoring the 
previvus proceedings in his Court and the 
plain terms of the application itself, treated it 
as a fresh application under section £88. The 
husband Ba Shwe was called upon to show 
cause against an order under section 488. The 
parties are Mahomedans and Ba Shwe pleaded 
that he had divorced Ma Nyunin June 1909 
and produced as a witness, a Moola, who said 
that Ba Shwe and Ma Nyun cameto him on 
the 19th June, that Ba Shwe expressed a wish 
to divorce Ma Nyun “asshe was damaging his 
faith” by worshipping at a pagoda, and that 
Ba Shwe “gave the word talak once” saying 
that he did not want to live with her. Ma 
Nyun denied that she had done anything 
wrong, It seems likely that Ba Shwe’'s 
principal motive for divorcing Ma Nyun was 
a desire to avoid paying the allowance ordered 
by the Court. 

The Head quarters Magistrate considered 
the question whether there bad been a valid 
divorceaccording to Muhammedan Law but he 
cites no authorities in his judgment. It con- 
tains a disquisition as to what constitutes a 
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“Palas Raat,” a form of divorce which is not 
mentioned in the text-books. Perhaps the 
Magistrate meant to referto “Talak Rajai, 
which meřely means arevocable divorce (Amir 
Ali, Vol. il, page 515). In the end he decided 
that there had been no valid divorce and if 
there had been. it was revoked by the action of 
the husbandin again cohabiting with his wife. 
As tocohabitation after the alleged divorce 
‘there is no proof whatever. Ma Nyun her- 
self does not say that cohabitation took place 
after the alleged divorce, though she states 
that Ba Shwe came to her parent’s house and 
“stayed” with her there. The final order was 
that Ba Shweshould pay Rs. 10 a month for 
the support of his wife from the date of the 
order. 

Itis now contended on behalf of the appli- 
cant Ba Shwe that there was a valid divorce 
of the kind, known as “Yulak-Ahsan” (Amir 
Ali, Vol. II, page 514.) The requirements of 
this form‘are as follows: 

(a) the husband must pronounce the for- 
mula of divorce once, ina single 
sentence. 

(b) he must do so when the woman is in 

' state of purity (tahr) and there is 
no bar to connubial intercourse, nor 
has there been any during that 
state: and 

(c) he must abstain from the exercise 
of connubial rights after pronouncing 

“the formula for the space of three 
tahrs. 

On the lapse of the term of three tahrs, the 
separation takes effect as an irrevocable 
divorce. 

The period of probatiun, before the divorce 
becomes irrevocable, is called Iddat, and it has 
been held by the Indian High Courts that an 
order of maintenance does uot, after divorce, 
become inoperative before the expiration of 
the divorced wife’s Iddat—Din Mahammad, 
In re (1). 

From the materials at present on the record 
it is not safe to decide the question whether 
there has or has not been a valid divorce bet- 
ween the parties, but itis quite clear that 
even if a divorce in the form Talak-Ahsan 
took place in June, the woman’s period of 
Iddat would not expire for several months and 
the order of maintenance would continue 
effective during that time. 


The Head-quarters Magistrate's order of 
(1) 5 A. 226. 
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24th November 1909 is set aside as nugatory 
in view of the previous order of 2nd Septem- 
ber 1908. 

If the applicant Ba Shwe fails to pay up 
forthwith the arrears due by him up to the 
20th September 1909 together with the costs 
incurred by Ma Nyun in the Head-quarters 
Magistrate’s Court,the Head-quarters Magis- 
trate will issue a warrant for the recovery of 
the amount under section 488 (3), The 20th 
September is fixed as corresponding approxi- 
mately to the expiry of the Iddat period on 
the assumption that there was a divorce in the 
Talak Ahsan form on the 19th June last as 
alleged by Maung Ba Shwe. 

The Head-quarters will now inquire as to 
whether there was sucha divorce fulfilling 
the requirements noted above, andif so as to 
the date on which the Iddaé period expired. 

He will hear the parties and whatever evi- 
dence they have to offer on these points and 
will decide them. On thedecision of these 
points it will depend whether the order of 2nd 
September 1908 should be cancelled or 
whether any further amounts should be levied 
under it. 3 





(s. c. 4 Bur. L. T. 14.) 

LOWER BURMA CHIEF COURT. 
CRIMINAL APreAat No. 770 or 1910. 
January 12, 1911: 
Present:—Mr. Justice Twomey. 
NGA MYA AND ANGTHER—APPELLANTS 
Versus 


EMPEROR—Responpent. 

Penal Code (Act XLV of 1860), s. 415—Cheating-— 
Complainant induced, to deliver property on the re- 
presentation that payment would be made the same 
day— Deceit—Fraud. 

To constitute the offence of cheating by taking 
delivery of property, there should be deceit at the 
time when delivery is taken and the seller should 
be fraudulently and dishonestly induced to deliver 
the property in consequence of such deceit. 

The accused induced the complainant to part with 
98 bags of gram on the distinct representation that 
the price of the gram would be paid later in the 
course of the day and that he would stay at the 
complainant’s shop until the money arrived. But 
he decamped at the first opportunity and kept 
away till he was arrested several days later: Held, 
that when the accused took delivery of the gram 
he had no intention of paying and that he induced 
the complainant to deliver the gram by fraudulent 
and deceitful means. 


Appeal from the order of the Eastern Sub- 
Divisonal Magistrate of Rangoon, in Criminal, 


Vol. 1X] 


MGA MYA V, EMPEROR, 


Trial No. 292 of 1910, convicting the accused 
under section 420, Indian Penal Code. 

Judgment.—the Ist appellant entered 
into a contract with the complainant, by which 
the latter agreed to sell, and the former to 
buy, 2,000 bags of gram at Rs, 225 per 
100 baskets. The printed form of contract 
provided that payment was to be made in 
cash before any of the gram was re- 
moved. 5 

On the following day, the Ist and 2nd 
appellants went to the complainant’s place 
of business and took delivery of 98 bags 
of gram, which was taken away by the 
2nd appellant in seven carts. It is clearly 
proved for the prosecution that the com- 
plainant insisted on being paid in cash 
before the gram was taken away, but was 
persuaded by the Ist appellant to let the 
carts go off, on the understanding that the 
2nd “appellant, Cassim, would go with them 
and fetch the money, while the Ist ap- 
pellant would stay at the complainant’s 
shop until the money should arrive. It is 
further shown that, while the complainant 
and the inmates of his house were other- 
wise engaged, the 1st appellant slipped away. 
Search was made for him without success, 
but it was ascertained as the result of 
inquiries, that the gram had been taken 
to a mill belonging to a native of India 
for the purpose of being crushed. On come 
plaint, being made to the Magistrate, the 
appellants were arrested on a warrant and 
most of the gram was recovered—l0 bags 
from traders in Pazundaung bazaar and the 
rest from the flour mill. 

The first appellant’s defence is, that he 
actually paid the complainant, not only for 
the 9% begs removed but for 1,000 bags 
in all. . He says that he paid “over 
“Rs. 8,000 ” and he produces two witnesses as 
to this payment. One of them is his own 
durwan and the other is a petty broker 
who helped him to sell part of the gram 
jn the Pazundaung bazaar. He produces 
no receipt for the payment of the large 
sum of money. The two witnesses say 
that they saw him give currency notes to 
the complainant, but they do not know 
how much. It is-incredible that the ap- 
pellant would make a payment of this 
magnitude in such a way, especially when 
he was under no obligation to pay more 
than Rs. 805, the price of the 98 bags 
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removed by him. I think the Sub-Divisional 
Magistrate was right in rejecting this de- 
fence as utterly false. He would have 
been justified in ordering the prosecution 
of Bhagi and Po Thaung under section 
193, Indian Penal Code. It is urged in 
appeal, that there is no proof of dishonest 
intention at the time when Nga Mya took 
delivery of the gram, and that even if he 
took it without payment and subsequently 
formed the intention of not paying, he 
should not be convicted of cheating. The 
definition in section 415, Indian Penal Code, 
requires that there should be deceit at 
the time when the delivery is taken and 
that the seller should be fraudulently and 
dishonestly induced to deliver in consequence 
of such deceit. The lst appellant is said 
to have represented to the complainant 
that he had leased two mills and wanted 
a large quantity of gram to grind at the 
mills. He has not attempted to prove that 
he had leased any mill and as he took 
the gram to another man’s mill. the pre- 
sumption is that if he made the alleged 
representation, it was false. It is, how- 
ever, immaterial whether ha made this 
particular representation or not, for it was 
not in consequence of this representation 
that the gram was delivered. The evi- 
dence for the prosecution shows, in my 
opinion, beyond doubt, that the complain- 
ant was induced to deliver his 98 bags of 
gram, t.e , to let them be taken away in carts 
on the distinct reprersentation that the money 
would be brought soon afterwards on that day 
and that the buyer Nga Mya would stay at 
the complainant’s shop until the money 
arrived. The facts are that Nga Mya de- 
camped at the first opportunity and kept 
away tillhe was arrested several days later, 
that the gram was taken straightway to a 
mill to be ground and part of it was sold 
in Pazuudaung bazaar, that the first ap- 
pellant caused some of the bags bearing 
the complainant’s trade-mark to be re- 
placed by others without such mark, that 
the Ist appellant, so far as the evidence 
shows, was without means of paying for 
the 98 bags of gram which were removed, 
to say nothing of the remaining 1,902 bags 
which he had contracted to buy. I think 
these facts fully justify the inference that 
when Nga Mya took delivery of the gram, 
he had no intention of paying and that 
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he induced the complainant to deliver the 
gram by fraudulent and deceitful means. I 
dismiss the appeal of Nga Mya. 

As regards the 2nd appellant, Cassim, 
whose sentence has expired, I think the 
circumstances indicate clearly that he was 
in league with Nga Mya, the evidence for 
prosecution leaving no room for doubting 
that Cassim went off with the gram, 
ostensibly to fetch the money while Nga 
Mya stayed behind. Bat it has not been 
shown that there was any money for 
Cassim to fetch and it may justly be 
“presumed that Cassim was aware of Nga 
Mya’s impecuniosity. Cassim’s appeal also 
is dismissed. 

Arpeal dismissed. 


(s. c. 4 Bur, D. 'E. 16.) 
LOWER BURMA CHIEF COURT. 

Seconp Civin Appean No. 205 or 1909. 

January 4, 1911. 

Present: —~Mr. Justice Twomey, 
MAUNG KAUK SIT AND ANOTHER 
Å PPELLANTS 
VETSUS 
V. E. M. MUTHUVBERAPPA CHETTY 

. AND ANOTHER— RESPONDENTS. 

Civil Procedure Code {Art V of 1908), O. IL, r. 2 
(3)— Omission to sue in the same suit for all. the reliefs 
to which plaintif is entitled—Subseyuent suit for any 
omitted relief, barred. 

d. Lona fide purchaser of certain laud from B. 
built a house on the samo. C., a mortgagee of B., 
obtained a decree against B and in execution of tho 
same caused the land as well as the house built on 
itto be proclaimed for sale. A. brought a suit 
against C. for a declaration that the mortgage-decrec 
in respect of the site should be declared uull and 
void. Subsequently, he brought another suit for a 
similar declaration with regard to the house built by 
him: . i 

Held, that it was certainly open to A. to ask 
in the alternative in the first suit 
mortgage-decree should be executed only in res- 
pect of the land and that the house built by him as 
transferee for valne without notice of the mort- 
gage should be exempted from the sale; that his 
omission to sue for this relief in the former suit con- 
stituted a bar to the later suit under Order II, 
Rule 2 (3). 

Special Civil second appeal from the decree 
of the Divisional Court of Toungoo, in Civil 
Appeal No. 111 of 1908 confirming the 
order of the Sub-Divisional Court of Pyu, in 
©. R. No. 51 of 1968. 

Mr. Harvey, for the Appellants. 

Mr, A. B. Banerjee, for the Respondents. 
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Judgment.—tThe plaintiff-appellants 
had built the house in suit when they 
brought the Suit No. 25 of 1906 against 
the present defendant-respondents. In that 
that the defendant-re- 
spondent’s mortgage decree in respect of 
the site should be declared null and void. 
It was certainly open to them to ask in 
the alternative that the mortgage-decree 
should be executed only in respect of the 
land and that the house built by them as 
transferees for value without notice of the 
mortgage should be exempted from the 
sale. 

Their omission to sue for this relief in ~ 
Suit No. 25 of 1906, in my opinion, con. 
stitutes a bar to the present suit. The 
cause of action is the same, namely the 
defendant-respondent’s action in causing the 
property tobe proclaimed for sale under his: 
decree, and the case falls clearly under 
Rule 2 (3) of Order II. ke 

Thus, although the Divisional Court 
erred in describing the bar as one of res 
judicata, I think the Divisional Court was 
tight in ordering the plaintiff-appellants’ 
suit to be dismissed. 

The appeal is dismissed with costs. 

Appeal dismissed. 


(s. c. 4 Bur, L. IN 16.) 
`. LOWER BURMA OHIEE COURT. 
Seconp Civiu Appear No. 825 ov 1909, 
January 12, 1911. 
Present:— Mr. Justice Twomey. 
T. D. FINDLAY anp SONS Lo. — 
APPELLANTS 
versus : 
NURSEE TEJSEE AND orners— 
RuEsFONDEN'S, 

Contract to deliver rice in “early January?—Mean- 
ing of “early? —Whether 18th day of the monthis 
within “early January.” 

The word “early” means at or near the begin- 
ning of a period. It implies that there is not merely 
a time which is late but also an intermediate time 
which is neither early nor late. 

Therefore, in a contract todeliver rice in “early 
January”, the words mean the first third of the 
month of January, and the 13th of January is not 
“early January.” : 

Appeal against the decree of the Divisional 
Court of Tenusserim, dated the 18th October 
1909, passed in Civil Appeal No. 55 of 1909, 
reversing the judgment and decree of the 
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District Court of Amherst, dated the 31st 
May 1909, passed in Civil Regular No. 59 of 
1909, 

Facts.—0On the 16th November 1998, 
defendants, through their broker Panachand 
entered into a contract to purchase from the 
plaintiffs 200 tons of rice at Rs. 307-8-0 in 

“early January” 1909, date at seller’s option. 
The plaintiffs ténderad delivery of this rice 
on the 13th January 1909 and the defend- 
ants refused to accept it on the ground that 
the date specified for delivery was not with- 
jn the time fixed by the contract. The 
market-price at thattime was Rs. 270 and 
the plaintiffs now sued for Rs. 2,250 as 
damages being the difference between the 
price agreed upon and the market rate at 
the time of tender of delivery. The District 
Judge gave judgment for the plaintiffs for 
the full amount claimed and the defendants 
then appealed to the Divisional Judge of 
Ahmerst. The latter Court held that the 
plaintiffs did not tender delivery of rice 
within the period fixed by the contract and 
that, therefore, the defendants were within 
their rights in repudiating the contract. 
The present appeal is preferred by the plain- 
tiff against the judgment and decree of the 
Divisional Judge, Ahmerst, 

Mr. Higginbotham, for the Appellants. 

Mr. N. N. Burjorjee, for the Respondents 

Judgment.—tThe . facts are fully 
stated in the judgment of the Divisional Court 
and need not be recapitulated. The sole 
question for decision is whether a delivery 
of milled rice on 13th January can be held 
to be a delivery i in accordance with a contract 
to deliver in “early January,” The plain- 
tiffs-appellants contend that “early January” 
means the first half of January, while the 
defendants-respondents maintain that it 
means the first ten days of the month. 

It is admitted that such a vague term as 
“early January” is unusual in rice delivery 
contracts. There is no evidence showing 
that the words have any special meaning in 
the trade. One of the plaintiffs’ witnesses 
mentioned another contract (an which the 
stipulation was for delivery in “early March,” 
before 15th. This indicates that “early 
March,” alone would nut have been considered 
by millers and buyers as saha lan to the 
first half of the month. 

Tt is urged for the. Sapeliauts that the 
learned Divisional Judge in constrning the 
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meaning of the words should have had re~ 
gard to the intention of the parties as shown 
by their actions. The judgment shows that 
the Judge fully considered the course of the 
negotiations and the conclusion he came to 
was that there was no definite understanding 
as to what meaning should be put apon the 
term “early January.” After reading the 
evidence, I concur in this conclusion, and I 
agree also in the Divisional Judge’s opinion 
that the dispute can be decided only ac- 
cording to the plain common meaning of the 
words as ordinarily used. 

No other conrse is possible when the 
parties instead of inserting a definite date 
chose to use a, term wanting in precision. 
The word “early” means ator near the begin- 
ning of a period of time. Itimplies in its 
ordinary acceplation that there is not merely 
a bime which is early anda time which is 
late but also an intermediate time which is 
neither early nor late. To express the 
matter differently, when we use the word 
early or late with reference to a period of 
time there is an unconscious mental division 
of the period under consideration into at lenat 
three parts, early, middle and late. T agree, 
therefore, in the Divisional Judge's opinion 
that the first third of the month is as much 
as can be included in the term “early Janu- 
ary” without unduly straining its meaning, 
and consequently that the 13th of January is 
not early January according to the ordinary 
meaning of the term 

On these grounds I dis:niss the appeal 
with costs. 

Appeal dismissed. 


en a 


(s. c. 4 Bur, L. T. 17.) 
LOWER BURMA CHIEF COURT. 
Crvit MISCELLANEOUS APPEAL No. 133 
or 1909. 
_ July 18, 1910. 
Present:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Hartnoll. 
P. L. T. A. L. ARUNACHELAM CHETTY 
OPPONENT-—ÅPPELLANT i 


versus 
MAUNG PO THIN—Petitionsr— 
RESPONDENT. 


Provincial Insolvency Act (III of 1907), ss. 14 (3), 
15 (1)— Creditor alleging solvency of petitioner—In. 
quiry by Court—Sufficient cause for dismissing peti- 
tion. 

Ifa creditor alleges that his debtor’s petition 
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is a mere sham and that the petitioner has ample 
means wherewith to pay his debts, the Oourt 
should allow the creditor to substantiate his allega- 
tions, and if he succeed in doing so, this would be 
sufficient cause” to justify dismissal of the ‘petition. 

What wonld be “sufficient cause” must depend on 
the circumstances of each case. 

Civil Miscellaneous appeal from the order 
of the District Court of Pegu, in Civil Miscel- 
laneous No 6 of 1909. 

Facts appear from the following order 
of the District Court of Pegu: 

“Petitioner appears in person and his ex- 
amination is continued. There are the fol: 
lowing other appearances only. P. L. T. A. 
L. Arunachellam Chetty and his Pleader 
Mr. Ghosal and §. P. S. Raman Chetti. 
The petitioner has sworn to the facts en- 
titling him to present his petition and there 
can be no doubt that, whether or not he has 
committed acts of bad faith which might 
prevent his unconditional discharge, petition- 
er is unable to pay his debtsin full. 1 
decline to allow an adjournment to Mr. 


CGhosal for the purpose of attempting to shuw - 


that petitioner is able to pay his debts in 
full. I adjudicate petitioner an insolvent. 
Send copy of a formal order to Gazette.” 

The opposing creditor appealed against 
this order. 

Mr. H. R. Fagan, for the Appellant. 

Mr. Oung, for the Respondent. 

. Judgment. 

Fox, C. J—This is an appeal by a cre- 
ditor against an! order adjudicating the 
respondent an insolvent. 

The creditor-appellant appeared at the 
hearing of the debtor’s petition under sec- 
tion 14 of the Provincial Insolvency Act, 
1907, and his pleader asked for an adjourn- 
ment for the purpose of producing evidence 
to show that the patitioner had property 
and was able to pay hig debts in full. The 
learned District Judge refused to allow an 
adjournment for the above-named purpose. 
His view apparently was that the petitioner 
having sworn to facts entitling him to pre- 
sent his petition under the Act, an adjadica- 
tion order should be made asa matter of 
course. i 


This is not a correct view of the provisions 
of the Act. Section 15 enables the Court 
to dismiss the petition for any sufficient 
cause. 

Sufficient cause is not defined, and what 
should be snfficient cause most depend on 
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the circumstances of each case. Ifa cre- 
ditor should prove that the petition was 
simply an abuse of the procedure under the 
Act, and that the petitioner had ample means 
wherewith to pay his debts, but was conceal- 
ing them and using the Act merely as a 
means of obtaining release from imprison- 
ment or liability to imprisonment under a 
decree, that would be sufficient cause for 
dismissing the petition at the hearing. Sub- 
section (3) of section 14 contemplates the 
Court’s granting time to a creditor, as well 
as to a debtor, to produce any evidence 
which appears to the Court to be necessary 
for the proper disposal of the petition. ` 

If a creditor’s allegation is that the "peti- 
tion is a mere sham, or otherwise an abuse by 
the debtor of the procedure under the Act, 
this should be gone into by the Court as be- 
ing a matter which if true, the Court should 
prevent and not aid. 

The District Judge’s view was erroneous and 
the orderfounded onit should be set aside, the 
appeal being allowed with costs. Two gold 
mohurs, Advocate’s fee. i 

The Judge should proceed to deal with the 
case as if the order of adjudication had not 
been passed. 

Hartnoll, J.—TI concur. 

_ Appeal allowed. 


4 





- (8.4 Bur. L. T. 18.) 
LOWER BURMA CHIEE COURT. 
Miscatiangous Giyin APPEAL No. 55 or 1910. 
January 9, 1911. $ 
Present:—Mr. Justice Twomey and 
Mr. Justice Parlett. 
V, ©. T.A. R. SUBBIAH PILLAI— 
. APPELLANT 
VETSUS 
ABDUL RASHID— RESPONDENT, 

Provincial Insolvency Act (TII of 1907), ss. 6 (3), 
15 (1)—Bad faith or misconduct on the petitioners 
part —Prospects of paying the money borrowed. 

Where a large portion of the debts incurred by an 
insolvent was spent in litigation undertaken by 
his wife to recover a share of the estate left by 
her former husband, and where the creditors lent 
their money with their eyes open expecting indem- 
nification at the end of the litigation: 

Held, under the circumstances, that it could not 
be said, the petitioner had no reasonable prospect 
of being able to re-pay the loans. 

Quzere :—In opposing an insolvent’s petition for 
adjudication under section 16,, is it open to a 
creditor to show merely that the debtor has | 
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not proved his right to petition under section 6 (3) 
or can he allege and prove bad faith or misconduct 
to prevent the Court from granting such adjudi- 
cation ? 


Appeal against the order of the District 
Court of Amherst at Moulmein passed in 
Civil Miscellaneous No. 298 of 1909 ad- 
judicating the respondent an insolvent. 

Mr. Ginwala, for the Appellant. 

Mr. Halker, for the Respondent. 

Judgment. 

Twomey, J.—The insolvency petition in 
this case was putin by the debtor, the pre- 
sent respondent, who filed aschedule of nine 
creditors for debts aggregating to Rs. 3,385 
and a blank schedule of assets. The petition 
was opposed by two of the creditors, but the 
District Court holding that no bad faith or 
misconduct had been proved, granted the 
petition, ` f 

The petitioner’s debts were incurred 
partly in cultivating land and in paddy trad- 
ing,*but a large portion of the money was 
spent in litigation undertaken by his wife to 
recover a share of the estate left by her, 
former. husband (deceased). The land 
which the petitioner was] cultivating was 
his wifes land and he appears to have 
had no property of his own when he 
contracted .large debts with Chetties and 
others. The District Judge found that the 
petitioner had no personal means of re-paying 
these loans, but held that no blame attached 
to the petitioner, becanse the creditors lent 
their money with their eyes open, expecting 
that his wife would indemnify them at the end 
of the litigation. The proceedings give no 
information as to the result of the litigation. 
It was presumably unsuccessful, 

It can hardly be held that the petitioner 
had no reasonable prospect of being able to 
re-pay the loans. His creditors apparently: 
believed, and he probably believed himself, 
that he would be able to re-pay from the pro- 
ceeds of the litigation. In the circustances, 
we see no sufficient reason to set aside the 
order of adjudication. : 

lt bas beenarguedon behalf of tbe peti- 
tioner tbat even if he were shown to have 
acted recklessly and carelessly, the Court 
was bound under section 16 of the Provincial 
Insolvency Act to make an order of: 
adjudication as no grounds were shown for 
dismissing the petition under section 15 (1). 
It is urged that the words “for any other 
sufficient cause” according to the plain 
grammatical meaning of the sub-section, relate 
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“only to cause shown by the debtor himself, 


and, that in opposing an application, it 
is open to acreditor only to show that the 
debtor has not proved his right to petition 
under section 6 (8). This view of the sub- 
section has been expressly declared to be 
erroneous in a recent judgment [ Arunachalam 
Chetty v. Maung Po Thin (1)] of a Bench of 
this Court. But there are Indian decisions 
to the contrary effect. 

If the petitioner in the present case had 
been refused an order of adjudication on the 
ground of bad faith or misconduct and were 
appealing against the refusal, it might be 
advisable to make a reference to a Fall Bench 
as to the proper construction of section 15 
(1). But as an order of adjudication has been 
granted and the finding on the question of bad 
faith or misconduct is in favour of the debtor 
we see no reason to make a reference, 

The appeal is dismissed with costs, 
der’s fee two gold mohurs. 

Parlett, J—I concur. 


Plea- 


Appeal dismissed 
(1) 4 Bur. L. T. 17;9 Ind. Cas. 461, i 





(8. c. 4 Bur. L. T. 19.) 

LOWER BURMA CHIEF COURT. 
Second Crvin APPEAL No. 297 or 1909, 
August 15, 1910. 

Present:—Mr. Justice Parlett, 

MA SEIN AND OTHERS—ÅPPELLANTS 
versus 
C. V. ©. T. CHIDAMBARAM CHETTY 
BY H S ATTORNEY RAMAN CHETTY— 
RESPONDENT. 

Promissory note—Material alteration—Signed by 
some of the apparent makers at different places and 
times. 

A promissory-note ran as follows: “We the under. 
signed jointly and severally promise to pay, ete.” 

_ Held that any body who signed beneath the 
signatures of the original makers would, on the 
face of the note, appear tobe also a maker, and 
such signature would be a material alteration 
which would render the note void if made with- 
out the consent of the parties to the note at 
the time tho alteration was made, unless it was 
made in order to carry out the common intention 
of the parties, and that it would make no difference 


if one of the makers signed it at another time and 
lace. 


Ma Shwe Yu v. K. E. N. K, Raman Chetty, 1 L. B 
R. 255, referred to. i 


Special Civil second appeal preferred 
against thə decree of the Divisional Court of 
Toungoo, in Civil Appeal No. £3 of 1909. 
Court of Ist instance. Sub-Divisiona] 
Toungoo, Suit No. 87 of 1908. i 

Mr. May Oung, for the Appellants, 
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MA SEIN V, CHIDAMBARAM CHETTY,. 


Mr. N.C. Dutta, for the Respondent. 

Judgment,.—aAppellants were sued 
upon a pro-note. They admitted signing it, 
but pleaded that it was void as 2nd appellant 
executed it at a different time and place from 
the others and also that there was no con- 
sideration forthe note. The Sub-Divisional 
Court held that the note was void apparently 
and also held that consideration for it had 
failed on the grounds that appellants believed 
that the note was in favour of A.M.S. 
firm to which they were indebted, whereas, 
in fact, it was in favour of the C. VY. C. T. 
firm. On appeal, the Divisional Court appears 
to have reversed the finding as to the note 
being void, though no reasons are given, nor 
is the point explicitly mentioned, and then 
proceeded to reverse the other finding holding 
that the consideration for the note was the 
discharge of the debt due to the A. M. S. 
firm. Against this decision the present 
appeal is brought, one of the grounds being 
that the note was void and the other ground 
being that the Divisional Court decided the 
appeal ina case not set up by the plaintiff 
and that if the issne which it raised was 
aetually involved, it should have heen 
remanded for trial to the Conrt of first 
instance, 

As regards the first point, the note was in 
form somewhat as follows :— 

“We, the undersigned, jointly avd severally 
promise to pay, etc.,” so thatany one who 
signed beneath the signatures of the original 


makers wonld, in the face of the note, 
appear to be also a maker, and such 
signature would be a material alteration 


which would render the note void if made 
without the consent of the parties to the 
note at the time the alteration was made, 
unless ib was made in order to carry out the 
common intention of the parties, see Ma Shure 
Yu v, K. K. N. K. Raman Chetty (1). 

On appellants’ own showing, however, 2nd 
appellant was one of the recipients of the 
original loan, in renewal of which they say 
they executed this note. 

The otber two appellanis are his aunt and 
wife, the latter also a recipient of the former 
loan. There can be no doubt that it was the 
intention of the original parties to the note 
that the 2nd appellant should sign it, and 
even if he did sign at another time and place, 


I hold that the note js not, therefore, void, 
(1) 1 k, B. R. 255, ` 
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As to the other points, defendant’s case is 
that they owed Rs. 2,800 on a pro-note to 
Nagappa, the Agent of A. M. S. Sookalingam 
Chetty and that in December 1907 Raman 
Chetty, the present plaintiff, whom they 
took to be Nagappa’s representative, got 
them to sign the pro-note in suit for Rs. 2,000 
and another for Rs. 1,000 in renewal of the 
old note. The plaint sets out that the plain- 
tiff firm of C. V. C. T. lent the defendants 
Rs. 3,390 or 18th December 1907, for which 
the pro-note in snit and others for Rs. 1,000and 
Rs. 390 were taken and the defendants point 
out that plaintiff's agent Raman in his evi- 
dence says that cash was given to defendants 
and that the pro-note was not for an old debt. 
Tt is true that the plaint is not drawn as well 
as it might be, and that Raman’s evidence 
does not read very Incidly, but T do not 
consider that he was necessarily prevaricat- 
ing or setting up a different ease to that 
held proved. Reading the evidence as a whole, 
it was clear that the A. M. S. firm ceased to 
do business and handed over their affairs to 
the ©. V, C. T. firm whose agent Raman was. 
Nagappa was in need of his: money and 
Raman says that defendants gave him pro- 
notes for Rs, 3,390 which sum he handed 
over to them for payment to Nagappa who 
actually received the amount and the old - 
pro-notes in favour of the A, M. S. firm were 
handed over to the defendants. It is true, 
therefore, that there were no old debts due 
from defendants to the ©. V. O. T. firm and 
that the consideration for the note in suit 
was the cash made over to defendants for 
payment to Nagappa in discharge of the old 
debt due tothe A. M.S. firm. This view 
receives support even from lst defendant’s 
evidence that the other two defendants asked 
her to sign the note as they had to give 
money to Nagappa Chetty and also from that 
of their 4th witness Po Aung, who says that 
the Chetty asked defendants to sign new 
documents in lieu of the old ones. 

1 hold that the appeal was decided by the 
Divisional Court on a case set up by the 
plaintiff and that there was evidence on the 
record to justify the finding. 

Theappeal is dismissed with costs. 

Appeal dismissed. 
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IRRAWADDY FLOTILLA AND CO. LTD. V. NAOHIAPPA CHETTY. 


(s. c. 4 Bur. L. T. 21.) 

LOWER BURMA CHIEF COURT. 
First Civic Arpran No 381 or 1909. 
November 22, 1910. 
Present:—Sir Charles Fox, Kt, Chief Judge, 
and Mr. Justice Twomey. 

Tue IRRAWADDY FLOTILLA axp Oo., 
Lrp.— APPELLANTS 
versus 


T. S. NACHIAPPA CHETTY AND orners— 


RESPONDENTS, 

Carriers in inland waters ~Mate’s receipt, not a bill 
of lading and not a negotiable instrument-—Notice of 
lien not binding on such carriers. 

Certain paddy was shipped to Rangoon by the 
plaintiffs in the Ist defendant’s name in the boats of 
the 2nd defendant Company. Tho Ist defendant 
sold the cargoes to a firm of millers, and ob- 
tained delivery of the paddy from the 2nd de- 
fendant Company without producing the mate’s 
receipts its agents had given for the paddy. The 
plaintiffs sued the 2nd defendant for dam- 
ages to the amount of the debt due from the Ist 
defendant: ° 

Held, that tho 2nd defendant Company was nob 
liable and the document relied on in tho suit was not 
a mate’s receipt. 

Mate’s receipts are not bills of lading, though they 
are sometimes referred to as such. A bill of lading 
is a mercantile document in use in connection with 
carriage of goods in a sea-going vessel. Tono docu- 
ment given by an officer of an inland waters carrier, 
could the term and the law relating to mate’s 
receipts as known to mercantile law be properly 
applied. : 

Where aninstrument is by the custom of trade 
transferable like cash by delivery andis capable of 
being sued on by the person holding it pro tempore, it 
is entitled to the nameof a negotiable instrument, 
and the property in it passes to a bona fide transferee 
for value, The 2nd defendant Company’s receipt 
in this case could uot be held to fulfil these con- 
ditions : 

Held, further, that the Rate Circular and its wording 
did not put the Company under any legal obligation 
or duty to any one except the persons with whom it 
contracted and that consequently the plaintiffs had no 
right of action against it. 

Held, also, that even if the plaintiffs had given notice 
of their claim to the paddy, the so-called mate’s 
receipt not being a negotiable instrument, the 
Company would not have been bound to deliver to 
them. 

Leikbarrow v. Mason, veferred to. 


Appeal against the decree of the Judge of 
the District Court, Henzada, dated the 17th 
December 1908, passed in Civil Regular No. 
5 of 1907, granting a decree for damages. 

Mr. Lentaigne, for the Appellants. 

Mr. N. N. Burjorjee, for the Respondents. 

Judgment.—tThe plaintiffs advanced 
monies to the Ist defendant on promissory- 
notes and under an agreement, by which, the 


money was to be empleyed in purchasing 
paddy which was to be stored in a godown 
at Daungyi under the control of the plaintiffs. 
The agreement contemplated that the paddy 
might be taken to Rangoon for sale, and in 
such case it was stipulated that a receipt 
should be given to the plaintiffs for what 
should be taken and that on the arrival of 
it at Rangoon, money forit should be paid to 
the plaintiffs and then, the receipt should be 
delivered up to the Ist defendant. 

The Ist defendant’s agent at Daungyi in- 
duced the plaintiff’s agent to allow the paddy 
to be shipped to Rangoon in boats of the 2nd 
defendant Company in the name of the Ist 
defendant as shipper. Eleven boat-loads in 
all were sent. In respect of eight boat-loads 
the Ist defendaut paid monies to the plaintiff's 
nominee in Rangoon. In respect of the 
cargoes of the last three boats, the lst de- 
fendant’s agent endorsed and delivered to the 
plaintiffs what purport to be mate’s receipts 
for the cargo loaded. The Ist defendant 
sold the cargoes to a firm of millers, obtained 
delivery of the paddy from the 2nd defendant 
Company without producing to it the so- 
called mate’s receipts its agent had given 
for the paddy, and delivered it to the millers, 
but paid nothing to the plaintiffs out of what 
he received for the paddy. 

At the time when the suit was instituted, 
the Ist defendant owed the plaintiffs over 
Rs. 21,000 in respect of their advances. 

The plaintiffs sued him for the money and 
sued the 2nd defendant Company for damages 
to the amount of the debts. 

The ground on which the plaintiffs sought 
to make the Company liable, was that its 
agents had delivered the paddy to the first 
defendant, without production by him of 
the so-called mate’s receipts and that this 
was in breach of a representation which the 
Company made to the public by a printed 
Rate Circular or Notice, and by its usual 
course of business, that delivery of cargo 
carried by its boats would only bs made to 
persons holding mate’s receipt for the cargo. 

The Company has been heid liable and it 
appeals. 

The mate’s receipts are sometimes referred 
to as bills of lading. 

This, they clearly are not. A bill of lad- 
ing is a mercantile document in use in connec- 
tion with carriage of goods in a sea-going 
vessel. The learned Judge overlooked the 
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fact that the definition of the term in Leik- 
barrow v. Mason which he referred to, 
states that it refers toa document regarding 
carriage by sea. 
said about bills of lading in connection with 
the case. 

The so-called mate’s receipts are in a form 
of which the following (which is the one 
given for one of the cargoes in question in 
the suit) is an example: 


IRRAWADDY FLOTILLA COMPANY 
LIMITED. 


Mare’s Receirt No. 2,182. 
Trip NO...... c... 
The 12th October 1906. 

Received from O. Rahman the undermen- 
tioned quantity of paddy to be forwarded by 
cargo boat 123 in tow of steamer Gyne. 

From Daungyi to Rangoon; with liberty to 
tranship to other vessel. 








Number of baskets. | 


0 


Contents said to be. 














C. B. 128. 
Five thonsand baskets paddy 
more or less, 
: (Sd.) ALEX WINGATE, 
| Agent, 


5,000 








N. B.—All risks of navigation, loading and unload- 
ing goods, destruction or damage by fire, robbery, 
weather, wreck of boat, separation of flat from 
steamer or any other cause of whatever nature or 
kind soever to be borne by the shipper. Freight pay- 
able before delivery. | 


Itis obvious that the document is not a 
mate’s receipt. Such a document also is a 
document used in connection, with shipment 
of goods by sea-going vessels and is given by 
a mate, that is to say, an officer on a sea- 
going vessel. To no document given by an 
officer of an inland-waters carrier could the 
term and the law relating to mate’s re- 
ceipts as known to mercantile law be pro- 
perly applied. 

The object of the attempt to apply such 
law to the receipts in question, was apparent- 
Jy to endeavour to get a decision that they 
are negotiable instruments. The rule by 
which negotiability of a document is deter- 
mined is clearly laid down in the notes to 
Miller v. Race and it is that, where an 
instramentis by the custom of trade transfer- 
able like cash by delivery and is capable of 


Nothing further need be - 


being sued on by the person holding it pmo 
tempore, it is entitled to the name of a 
negotiable instrument and the property in it 
passes to a bona fide transferee for value. 
The Company’s receipt cannot be held to 
fulfil these conditions. 

Questions as to the plaintiffs’ right to the 
paddy, however, scarcely arise in the case. 
They held the paddy in their possession and 
had a lien over it previous to their agent 
allowing the Ist defendant’s agent to ship it 
in the Ist defendant’s name, They had an 
equitable right to it as between them and the 
Ist defendant subsequently. 

The substantial question is whether the 
defendant Company came under any legal 
obligation or duty towards them, for breach 
of which the Company is lable in damages. 
The Company made no contract with them, 
and if it is liable, it must be liable for a tort. 
The tort alleged is thet it held out to the 
public that ib did not give delivery of cargo 
shipped by its boats, unless mate’s receipts 
were delivered up and relying on this re- 
presentation the plaintiffs agreed to part with 
their property. 

‘The actual representation in Rate Circular 
or Notice issued by the Company was :— 

Flats, barges and boats will be moored at 
mills in accordance with instructions received 
from holders of mate’s receipts, which must 
previously have been presented at Rangoon 
Office for verification. Mate’s receipts must, 
however, be given up before discharge is 
allowed to commence, or in the event of mate’s 
receipts not having come to hand, the Com- 
pany’s usual guarantee must be signed ” 

The guarantee referred to is an indemnity 
bond (wrongly termed a guarantee bond) in 
the form in which Exhibit 7 is. The Rate 
Circular gives notice of the terms on which 
the Company is prepared to carry goods for 
any member of the public, that isto say, of 
the terms on which itis prepared to contract 
with any person who may wish to send paddy 
by its boats. If a person sends paddy by 
one of its boats without any special contract 
and relying on the terms stated in the circular. 
the Company would, undoubtedly, be bound by 
the terms. 

But the Circular does not state, and it is 
unreasonable that any member of the public 
should believe that the Company bound itself 
to carry on such terms, and that by issuing 
such circular ib relinquishes all right to relax 
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the terms in any way it pleases in any indi- 
vidual case. 

The words as to mate’s receipts are ob- 
viously entered as a precaution for tle Com- 
pany’s own protection, and to ensure that 
the paddy should be delivered to, or to the 
nominee of, the person with whom they 
contracted to carry it. 

The words themselves indicate the possi- 
bility of the Company delivering without 
production of the receipt. No member of 
the public who had not contracted with the 
Company could reasonably believe that it 
would not, under any circumstances, deliver 
to the person with whom it had contracted 
to carry, without production of the receipt. 
The circular and its wording, in my opinion, 
did not put the Company under any legal 
obligation or duty to any one except the 
persons with whom it contracted. Consequently, 
the plaintiffs had no right of action against 
it, Í 

It was argued that the Company’s agent 
at Henzada knew that the paddy was under 
lien to the pla ntiffs, and his letter, Exhibit 
8, was strongly relied on as showing this. 
Whether he knew it or not, he received the 
paddy as the property of the 1st defendant, 
and contracted to carry it as his paddy and 
for him. The plaintiffs’ agent allowed this 
to be done, and the Company was bound to 
carry for the Ist deferdant and to deliver 
to him or as he should direct. Even if the 
plaintiffs had given notice of their claim 
to the paddy the so-called mate’s receipt 
not being a negotiable instrument, the 
Company would not have been bound to 
deliver to them. 

I would allow the appeal, reverse the 
decree as against the defendant Company, 
and dismiss the suit as against it with costs. 
1 would order the plaintiffs to pay the 
Company’s costs of this appeal 


Appeal allowed. 





(s. c. 4 Bur. L. T. 28.) 
LOWER BURMA CHIEF COURT. 
Civit Revision No. 175 or 1910. 
_ December 6, 1910. 
Present:—Mr. Justice Parlett. 
MAUNG BA KYAW—Dsrenpanr— 
PETITIONER 
Versus 
ME SAW—P.arntirr—Responpent. 
Provincial Small Cause Courts Act (IX of 1987), 
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s. 25—Interlocutory order of a Court of Small Causes 
not open to revision. 

Where a defendant pleaded limitation in a suit tried 
by a Court of Small Causes and asked the Conrt to 
dismiss the suit on that preliminary point, which the 
Court refused to do after hearing the parties: Held, 
that interference by revision under section 23 of 
the Provincial Smull Cause Courts Act was not al- 
lowable at that stage as the words of ths section refer 
to cases decided by a Court of Small Causesand that 
such interference would be contrary to the object of 
the Act. 

Subal Ram Dutt v. Jagadanundt Mozumdar, 13 O. 
W. N, 403; 1 Ind. Cas. 288, reterred to. 

Small 


Civil resivion of the order of the 
Cause Court of Rangoon. in Civil Miscel- 
laneous No. 1943 of 1910, dated 24th 
August 1910. 

Mr. Eggar for the Applicant. 

Judgment.—0Oa 30th August 1909, 
Maung Kaing filed a suit against Maung 
Ba Gyaw on a  promissory-note, bearing 
dated the 16th September 1906, alleging 
in the plaint that a certain sum had been 
paid towards interest due on the note and 
that the note had been transferred to him 
by Ma San the original payee. On 20th 
September 1909, defendant filed a written 
statement denying execution and payment 
of interest pointing out that the plaint was 
defective as it did not mention the dates 
of payment of interest and of transfer of 
the note and pleading that plaintiff had no 
locus standi. On ‘7th February 1910, the 
Judge held that Maung Kaing was the holder 
in due course of the note and the case was 
fixed for hearing on the 17th March. On 
8th February 1910, Ma San applied for her 
name to be substituted as plaintiff in place 
of Maung Kaing, and to be allowed to 
file an amended plaint. Eventually this 
application was granted on 2nd August and 
the defendant was allowed till 9th August to 
file a fresh written statement. Instead of 
doing so, he filed an application on 4th 
August, asking that the amended plaint be 
rejected, on the ground that on the allega- 
tions contained in the plaint, the suit was 
barred by limitation and the order to file 
a written statement was unnecessary. On 
24th August, this application was dismissed 
and defendant was given still further time 
to file a written statement on 25th, 29th 
and finally 30th August, on which day he 
did file it. The case was then fixed for 
7th November. On Ist November the pre- 
sent application was filed to revise the 
order of the 2ith August dismissing de- 
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fendant’s application for rejection of tne 
plaint. Among the grounds are that the 
Court declined to hear and consider the 
application from the record. I find this was 
not the case. When the application was 
filed, notice was ordered to issue and the 
fact that it did not issue was due to the ap- 
plicant’s [failure to pay process fees. But 
though notice was never served, the plain- 
tiff's Advocate appeared and the Court 
heard both sides before passing orders 

It is urged that under section 3, read with 
section 22, of the Limitation Act, the suit 
must fail and that defendant is entitled to 
have it dismissed on the point of limitation, 
without being put to the trouble of a hear- 
ing of the evidence. No authority is given 
for this view. Order XIV, rule 2 under 
the Civil Procedure Code, does not extend 
to Small Cause Courts, vide Order L, rule 
1 (a) (i). It might be urged that the 
provisions of rules 6 and 11 (d) of Order 
VII would have justified the rejection of the 
plaint. Without, however, knowing the view 
of the law taken by the Small Cause Court 
I could not hold that its decision was not 
according’ to law, on which ground alone, 
interference is allowable. 

But the main question is whether inter- 
ference at this stage is allowable under 
section 25 of the Provincial Small Cause 
Courts Act. The words of the section are 
plain and refer solely to cases decided by 
a Court of Small Causes. No authority is 
shown for the view that an interlocutory 
order can be interfered with under that 
section, while there is direct authority to 
the contrary, Subal Ram Dutt v: Jagadanunda 
Mosumdar (1). 

Such interference wou!d, I consider, be 
contrary to the object of the Act and, in 
the absence of anything to show that the 
legislature intended to permit it, I hold 
that it is not permissible. 

The application is dismissed. 


Petition dismissed, 
(1) 18 C. W. N. 403; 1 Ind. Cas, 288, 
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(s. c. 4 Bur. L. T. 24.) 

LOWER BURMA CHIEF COURT. 
Criminat Revision No. 632A or 1910. 
December 19, 1910. 
Present:_-Mr. Justice Towmey. 
EMPEROR-— APPLIGANT 
versus 

LANSHA alias TURA ALI—Responpenr. 

Criminal Procedure Code (Act V of 1898), ss. 110, 
117 (2), 256—Applicability of s. 256 to proceedings 
under 8. 110 of the Criminal Procedure Code. 

Under section 117 (2) of the Criminal Procedure 
Code, the Magistrate’s inquiry in cases of security 
for good behaviour must conform with the procedure 
prescribed in warrant cases and, therefore, section 256 
is applicable to such proceedings. The record should 
show whether the accused wished to cross-examine 
any of the witnesses for the prosecution already 
examined, and should, if he wishes, be allowed to 
cross-examine them. 


Judgment,.—tThe accused in this case 
was ordered to furnish a bond on Rs. 1,000 
with four sureties for his good behaviour 
under section 8, Burma Opium Law Amend- 
ment Act read with section 110, Criminal Pro- 
cedure Code, and order having been confirmed 
by the Sessions Court under section 1438, the 
accused has been ordered to suffer rigorous . 
imprisonment for three years in default. 

Under section 117 (2) the Magistrate’s 
enquiry in this case should have conformed 
with the procedure prescribed in warrant 
cases. In warrant cases when the accused 
does not plead guilty the provisions of sec- 
256 have to be observed. There is nothing 
on the record in this case to show that the 
Magistrate complied with those provisions. 
The entry “ Accused examined: no defence” 
is not a sufficient compliance with the section. 
The record should show whether the accused 
wished to cross-examine any of the witnesses 
for the prosecution already examined. If he 
does, he should be allowed to cross-examine 
them. A note should be made of the fact 
that the accused has been called upon to enter 
on his defence and to produce his evidence if 
any. 

It is not clear from the records in this case 
that the accused was given any opportunity 
of making his defence. 

The Magistrate’s order and the Sessions 
Court’s order conforming it are set aside and it 
is ordered that the Magistrate do now resume 
the inquiry and comply with the provisions 

of sections 256, Criminal Procedure Code. 


Order set aside. 
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(s. c. 4 Bur. L. T. 24; 15 I. A. 81.) 
LOWER BURMA CHIEF COURT. 
Sscoxo Civit Aepeat No. 237 or 1909. 

September 27, 1910. 
Preseni:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Twomey. 

VENKATACHELLAN CHETTY AND 

OTHERS—APPELLANTS 
_ versus 
MAUNG KYAUK LON AND OTHERS— 
RESPONDENTS, 

Pleadings—Evecution of document denied—Whether 
want of consideration can be pleaded. 

Plea of want of consideration can be raised 
even when execution of the document sued upon is 
denied. ' 

. Berdan v. Greenwood, (1887) L. R. 3 Ex. D. 251, 

In re Morgan (1878) L. R. 35 Ch. D. 492; Mahomed v, 
Husseini, 15 C. 684; 15 I. A. 81; Iyappa v. Rama- 
lakshamma, 13 M. 549; Jino v. Manon, 18 A. 125, re~ 
ferred to. 

Civil second Appeal from the Divisional 
Court of Delta, in Civil Appeal No. 28 of 
1909 onManbin District Court, Suit No. 11 
of 1908. 

Mr, Guy Rutledge, for the Appellants. 

Mr. Maung Thin, for the Respondents. 

Judgment. 

Fox, C. J.—The plaintiffs sued for a mort- 
gage decree on an equitable mortgage con- 
stituted by an alleged deposit of title- 
deeds to secure a loan made on a promissory- 
note, 

In their written statements, the first two 
defendants denied the claim zr tota not say- 
ing whether they had executed the note or 
not, and not saying anything about no con- 
sideration having passed: the third defendant 
specially denied execution of the note and hav- 
ing borrowed money and having mortgaged 
the property; the fourth defendant, who had 
purchased the property, said nothing about 
execution of the note or consideration for it; | 
he merely contested the mortgage. 

An issue was framed as to the execution of 
the note by the first three defendants, but 
none was framed as to there having been con- 
sideration for it. 

During the course of the trial the plain- 
tiffs’ agent who effected the trausaction stat- 
ed that he had not given the amount of the 
note to the first three defendants in cash, but 
the consideration for ib was a debt of 
Rs. 3,090 on a mortgage-bond executed a 
few months previously and a few rupees in 
cash in addition. Hesaid that this bond 
had been discharged, but he still kept’ it 
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because the first defendant had not asked for 
it back. He regarded itas cancelled. The 
Divisional Judge found that the first three 
defendants had executed the promissory-note, 
that the mortgage-bond had not been can- 
celled, that no further money was advanced 
to the defendants on the execution of the 
promissory-note. Under these circumstances, 
he held that there was no consideration for 
the note, the money advanced having been 
lent on the mortgage-bond and not on the 
note. í 

The grounds taken in second appeal are that 
the lower Courts erred in law (1) in 
having gone into the question of con- 
sideration for the promissory-note, the first 
defence being denial of execution, (2) 
in holding that the consideration for the pro- 
missory-uote was the previous debt due on 
the bond and (3) in holding that the liabili- 
ty onthe previous bond still existed, and (4) 
in not holding that such liability had been 
discharged by the execution of the promissory- 
note. 

The 2nd, 3rd and 4th grounds relate to quese 
tions of fact on which the decision of the Divi- 
sional Judge is final, 

The Ist ground raises the question whe- 
ther a party may plead or set up incon- 
sistent allegations of fact in his plead- 
ing. It was argued that it was nob open 
to the first three defendants to set up want 
of consideration forthe promissory-note at 
the same time as a denial of execution by 
them of the note, because the former plea 
can only arise in a ease in which execution of 
the note suedon is admitted by a defendant, 
and that he cannot be heard to say ntthe same 
time :— . 

(1) “I deny having executed the note,” and 

(2) “I admit execution of the note, but 
I say there was no consideration for it,” 
because the denial and the admission of exe- 
cution are inconsistent statements. Put in 
another way, however, there is no necessary 
inconsistency ina defendant saying “I did not 
execute the note sued on, nor did | receive 
any consideration for executing it”. By put- 
ting in such an answer a defendant in effect 
asks the Judge or Judges of fact to believe 
that he did not sign the note, bat in the 
event of it being believed, that he did sign it, 
to at least believe that he did not re- 
ceive consideration for it. In view of his hav- 
ing to answer before a fallible tribunal, there 
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does not appear to be any cogent reason 
why he should not be allowed to put in such 
an answer. 

Since the Judicature Acts and its Orders 
and Rules, on which the Code of Civil Pro- 
cedure was, to a great extent, founded, a de- 
fendnat may raise by his statement of defence 
without leave as many distinct and separate 
and, therefore, inconsistent defences as he 
may think proper {per Thesiger, L. J., in 
Barden v. Greenwood (1)] In Re Morgan (2) 
remarkably inconsistent defences were set up 
by an executor and were allowed. Some 
remarks, however, of their Lordships of the 
Privy Council in Mohamed Baksh v. Hosseini 
(3) were interpreted by a Bench of the 
Madras High Court in Jyappa v. Rama- 
lakshamma (4) as a decision of their Lordships 
that the pleading of inconsistent allegations 
of facts is not permissible. The Allahabad 
High Court, however, pointed out in Jino 
v. Manon (5) that although their Lord- 
ships said that an issue embodying ques- 
tions as to whether a document had been 
executed by the plaintiff, or had been manu- 
factured without her consent or was executed 
under undue influence was improper, because 
the latter part was inconsistent with the 
plaintifi’s case that the document was a 
forgery, they nevertheless said that the ques- 
tions which had tobe decided were, firsily, whe- 
ther the document had been executed by the 
plaintiff, secondly, if so, were there any circum- 
stances, which go to prove thatit ought not 
to be held binding on her, and thirdly, was the 
gift made by it valid under Muhammadan Law? 
Their Lordships found that the plaintiff’s 
plea of non-execution was false, but they went 
on to consider whether the document she 
sought to set aside was executed by her under 
undue influence. This decision of their Lord- 
ghips cannot, I think, be regarded as a decisive 
pronouncement thatit is not admissible to 
plead inconsistent allegations of fact. Any 
embarassment which maybe causedto the 
opposite party by such pleading may be met 
under the Civil Procedure Code in the same 
way as they may be met under the Judicature 
Act and its Rules and Orders, namely, by the 
Court striking out or requiring anything 
which is really embarassing to be amended. 

(1) (1878) L. R. 3 Ex. Divn. 251. 

(2) (1887) L. R. 35 Ch. D. 492. 

(3) 15 C. 684; 15 I. A. 81. 


(4) 13 M. 549, 
(5) 18 A, 125, 


In the present case, there was no embarass- 
ment caused to the plaintiff by the 3rd defend- 
ant’s plea of want of consideration in addition 
to her denial of execution. The fact that 
there was no consideration was gathered from 
the plaintiffs’ agent’s own evidence. 

Under the circumstances, 1 do not think 
that the appellants’ first ground of appeal 
affords sufficient reason for interfering with 
the decree of the, Divisional Court. 

I would dismiss the appeal with costs. 

Twomey, J.—J concur. 

Appeal dismissed. 


(s. c. 4 Bur. L. T. 26.) 

LOWER BURMA CHIEF COURT. 
Crvin Revision No. 16 or 1910. 
January 4, 1911. 

Present:—Mr. Justice Twomey. 

Tas COMMISSIONERS ror tHe PORT or 
RANGOON~— APPLICANT 
Versus 
MOOLLA DAWOOD Sons AND Company— 


RESPONDENT. 

Contract Act (IX of 1872), s. 78—Damages—Revi- 
sion—Civil Procedure Code (Act V of 1908), O. VIII, 
r, 5—Evidence Act (I of 1872), s. 58. 

Plaintiffs sued defendants for damages for 27 
bags of dried prawns which were consigned to the 
plaintiffs and which were damaged by rain-water on 
the 28th May while stored in one of the defendants’ 
godowns. The Court of Small Causes allowed dam- 
ages at the rate of Rs. 5 per bag: 

Held, that it wasnot open to the Chief Court 
to alter in revision the finding as to the amount of 
damages. 

The plaintiffs could have taken delivery en the 
30th May instead of allowing the prawns to go from 
bad to worse, sothat ou the 8rd June, when they 
asked the defendants to sell them, they had al- 
together become unsaleable. 

Held, that the plaintiffs had failed to do what 
they might have done to remedy the inconveni- 
re (explanation to section 73, Indian Contract 
Act), 

Beld, further, that it was unreasonable on the part 
of the defendants to treat the storage charges as ac- 
cumulating up to the date of the suit. 

The defendants in the written statement did not 
refer to the question of notice. In revision it was 
contended that the plaintiffs had not proved the 
notice: Held, that the defendants must be deemed to 
have admitted notice under Order VIII, Rule 5 of 
the Code of Civil Procedure and proof was dis- 
pensed with under section 58 of the. Indian Evi- 
dence Act. 


Application for revision against the order of 
the Judge of the Small Cause Court, Rangoon, 


in Civil Regular No. 8108 of 1909, 


- Vol, 1X] 


INDIAN CASES. 


471 


COMMISSIONERS FOR THE PORT OF RANGOON V. MOOLLA DAWOOD SONS AND 00, 


Mr. Coléman, for the Applicant. 

Mr. Rutledge, for the Respondent. 

J udg ment.—This suit against the 
Port Commissioners of Rangoon was for 
damages for 27 bags of dried prawns which 
were consigned to the plaintiffs, and which 
were damaged by rainwater while stored in 
one of the Port Commissioners’ godowns. 
The plaintiffs alleged that the prawns were so 
badly damaged that they became unsaleable 
and the plaintiffs declined to take delivery of 
them. 

The. claim was for Rs. 
the full value of the prawns plus a 
Surveyor’s fee. The defendants denied 
negligence but stated that they had offered 
to make an allowance at Rs. 5 per bag, by 
way of compensation for the damage suffered. 
They alleged that the damage was slight 
and would be ‘covered by an allowance at 
this rate. They further claimed to set-off 
Rs. 54 as removal and demurrage charges 
due by the plaintiffs up to the date of 
the suit. The Small Cause Court held on 
the evidence that Rs. 5 per bag was a 
liberal offer and decreed Rs. 135 with 
costs on that amount disallowing the defend- 
ant’s claim by way of set-off. 

The grounds of this application for re- 
vision are that the notice required by section 
101 of the Rangoon Port Act, 1905, was not 
proved, that the set-off was disallowed on 
insufficient grounds and that, in the circum- 
stances,. the plaintiff was not entitled to any 
costs. It is also urged generally that the 
judgment of the Small Cause Court “is 
bad in law. 

I think there can be no doubt that the 
Port Commissioners were responsible for 
the damage. Under section 102 of the 
Port Act, read with section 151 of the 
Contract Act, they were bound to take as 
much care of the goods as a man of or- 
dinary prudence would, under similar circum- 
stances, take of his own goods of the same 
kind. Dried prawns are highly perishable 
goods and are liable to rapid deterioration 
if they become wet. Ordinary prudence, 
therefore, required that special precautions 
should. be taken to keep them dry. It 
appears that the down-take pipe from the 
roof of the godown ‘became blocked, so 
that, when rain fell on the 28th May, it 
flowed into the godown and wetted the 
bags. I think that this occurrence should 


972-3 as being 


have been foreseau and guarded against, 
seeing that the Port Commissioners were 


_undertaking the storage of goods particular- 


ly liable to damage by water. The amount 
of damage as settled by the Small Cause 
Court is not questioned by the applicant, but 
the respondent’s Advocate contends that the 
amount allowed was insufficient. Though 
another consignee, whose prawns were da- 
maged in the same way as the plaintiff's 
accepted Ry. 5 a bag as allowancs for da- 
mige, it does not follow necessarily that 
Rs. 5 per bag was a sufficient allowance 
in the plaintiffs’ case. It may well have 
been that Kader Kooty & Co., the other 
consignees, had a readier market than the 
plaintif firm for damaged prawns. Besides, 
Moideen Kunji’s evidence shows that he 
was not willing to pay more than Rs. 20 
a bag on the day after the damage was 
caused, and there is nothing to show that 
anyone would have given more than this. 
If Rs. 20 a bag was a fair price for the 
prawns a day or two after the damaga 
was done, the offer of an allowance of 
Rs. 5 a bag can hardly be describəd as a 
liberal offer. I think, however, that it is 
not open to me in revision to alter the 
finding of the Small Cause Court as to the 
amount:of damage. I have considered the 
matter only with reference to the plain- 
tiffs’ reluctance to take delivery and their 
complete repudiation of the consignment on 
the 3rd Jana. It szems to me that they 
hal reason to expect that a higher allow- 
ance would ba made to them. They 
doubtless feared that if they took delivery 
on the offer of Rs. 5 a bag, they would 
find it very difficult to establish a claim 
to auything more. In taking this altitude, 
however, the plaintiffs certainly failed to 
do what they might have done to “ remedy 
the inconveniences * (explanation tə section 
73 Contract Act). They could have taken 
delivery on the 30th May, sold the prawas 
at a loss and trusted tn establish by evi- 
deac3, tha extent of the deterioration suffer- 
ed by them. Instead of taking this course, 
they allowed the pawns to go from bad 
to worse, so that, on the 3rd of June, when 
the plaintiffs asked the Port Commsissioners 
to sell them by auction, the prawns had 
altogether become ansaleable (see Moideen 
Kunji’s evidence). 

I agree in the lower Oourt’s finding 
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that the charges for removal and de- 
murrage up to the &th September, the date 
of institution of the suit, cannot properly 
be demanded from the plaintiffs. The Port 
Commissioners had full authority to deal 
with the prawns, as they thought fit, on 
3rd June. It was open to them, if they 
failed to tell them on that date, to get rid 
of them as worthless. Such being the case 
and seeing that the initial damage was due 
to the negligence of the defendants, I think 
it was unreasonable on their part to treat 
the storage charges as accumulating up to 
the date of the suit. They have charged 
demurrage for over three months on goods, 
which, according to their own witness, had 
become altogether unsaleable and which they 
could have destroyed. In fact, their only 
apparent reason for keeping them after June 
3rd was to pile up demurrage charges. 
The Port Commissioners having preferred 
this unreasonable demand against the plain- 
tiffs’ firm, I think the Small Cause Court 
Judge was right in ordering them to pay 
proportional costs on the amount de< 
creed 

The question of notice under section 101, 
Rangoon Port Act remains to be consider- 
ed. The respondents do not allege that 
they did not receive the statutory notice. 
They urge only that the notice was not 
proved and that the Court should, there- 
fore, have dismissed the suit under section 
101, Port Act. The plaint, as originally 
framed, contained no allegation as to notice 
and it was this plaint that was served on 
the Port Commissioners. The omission was 
rectified, however, in au amended plaint 
filed on 16th October. The defendants had 
not yet put in an appearance on that date 
and a further summons was issued for 25th 
October. The defendants were represented 
at the hearing on the latter date. A writ- 
ten statement was subsequently filed, in 
which no reference was made to the ques- 
tion of notice, and no reference was made 
to it at the hearing. I think the defend- 
ants must be deemed to have admitted 
notice under Order VIII, Rule 5. The written 
statement was filed long after the amended 
plaint was filed and it must be taken that 
the defendants were aware of the allega- 
tion as to notice inthe amended plaint. Other- 
wise, they would certainly have taken this 
ground of defence in their written state- 
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ment. The fact of notice having been con- 
structively admitted, proof was dispensed 
with under section 58, Evidence Act. 

The application for revision is dismissed 
with costs. 


Petition dismissed. 


(s. c. 4 Bar. L. T. 28.) 

LOWER BURMA CHIEF COURT. 

Civie Revision No. 46 or 1309. 

March 3, 1910. 

Present:—Mr. Justice Parlett. 

MAUNG PO THET—Derenpant— 
APPLICANT 
versus 


P. R. V. ANAMALAY CHETTY— 


PLAINTIFE-—RESPONDENT, 

_ Civil Procedure Code (Act XIV of 1882), ss, 244, 275, 
810, 310A, 311, 312, 588-- Whether an auction-purchaser 
isa party to the suit or is the representative of a 
party to the suit. $ 

Before the sale of property, attached in execution 
of a decree, A. the judgment-debtor, deposited the 
amount due butthe receipt given by the bailiff was 
not filed in the execution record but in the regular 
record and on that account was overlooked by the 
Judge, in consequence of which the Township Judgo 
ordered the land to be sold and confirmed the sale. 


When, however, the fact of A’s. payment be- 
fore the sale was brought to the notice of the 
Judge, he, after hearing all the parties concerned, 
cancelled the sale and ordered “A. to refund to the 
auction-purchaser Rs. 530 plus 5 percent. On ap- 
peal to the District Court, this order of refund was 
set aside: 

Held, that an order of the above kind to be appeal- 
able under section 266 of the old Code (section 47 of 
the new), must be an order determining a question 
arising between the parties or their representatives, 
to the suit in which the decree was passed and relat- 
ing to the execution, discharge or satisfaction of the 
decree. 

Held, further, that the auction-purchaser at a Court 
sale, who is a stranger to the suit, doesnot, by his 
purchase, become a party or a representative of 
either party within the meaning of section 266, and 
that the order of the District Court must, therefore, be 
reversed. 

Held, also, that the purchaser under a sale in execn- 
tion isnot bound to inquire into the correctness of an 
order for execution, 


Appeal against the decree of the Distriet 
Court of Pegu, dated the 15th January 
1909, passed in Civil Miscellaneous Appeal 
No. 93 of 1908, setting aside the order can- 
calling the sale of land to the appellant, 
passed in Execution Case No. 519 of 1907, 
of the District Court, Pegu. 

Mr. Lambert, for the Applicant, 
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Mr. Sivaya, for the Respondent. 

Judgement.—oOn the 4th July 1907, 

Adikalavan Chetty obtained a decree for 
“Rs. 443-14 and Rs. 70-4 costs against Maung 
Po Thet and two others in the Township 
Court of Pegu. On 9th September 1907, an 
appeal was lodged against this decree in the 
‘District Court of Pegu. While the appeal 
was still pending, execution was applied for 
on 9th December 1907, by attachment and 
sale of Maung Po Thet’s land, and the land 
was attached on 24th December 1907 and on 
llth January 1908 proclaimed forsale. The 
sale, however, was stayed pending the de- 
cision of the appeal against the decree. The 
appeal was decided on Ist June 1908, the 
decree being modified to one for Rs. 448-14 
and Rs, 25-2 costs, only, that is Rs. 484 in all. 
On 2nd June 1908 the land was proclaimed for 
sale on 7th July, corresponding to the 10th 
Lazan of Wazo, but the bailiff altered the date 
of sale io 4th July and held the sale on that 
date. Thisapparently unauthorized action on 
his part requires investigation, but although 
the Burmese date for sale was not altered in 
the proclamation, the sale was proclaimed for 
a full 80 days, and it has not been shown that 
the judgment-debtor sustained substantial 
injury by reason of this irregularity. 

The land was sold to Anamalay Chetty on 
4th July 1908 for Rs. 530 and on 5th August 
the sale was confirmed. 

Meanwhile, it appears that on 5th June 
‘1908, Maung Po Thet paid into the Township 
Court Rs. 484, being the amount due from 
him under the District Court’s decree and 
the bailiff gave him a receipt for the amount, 
which was filed, not in the execution proceed- 


ings but in those of the regular suit, and. 


hence was overlooked by the Judge when 
dealing with the execution case. When, how- 
ever, it came to his notice, he, after hearing 
the decree-holder, judgment-debtor and auc- 
tion- purchaser, cancelled the sale and direct- 
ed the judgment-debtor to refund to the 
purchaser Rs. 530 plus 5 percent. and to pay 
to the decree-holder Rs. 4 being the costs in- 
curred in execution prior to the date when the 
Rs. 484 was paidinto Court. ' 

On appeal the District Court reversed this 
order with costs. 

The judgment-debtor nowappliesin revision 
to have the sale set aside, among other grounds 
because no appeal lay against the order of the 
Township Court, and that the District Court 
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in reversing that order acted without jurisdic- 
tion. The District Court considered the 
question whether an appeal lay or not and 
held that the order, though not appealable 
under section 588 of the Civil Procedure Code 
(1882), was appealable under section 244, 
Tt, no doubt, was not appealable under section 
588. In order that it may be appealable 
under section 244 it must be an order de- 
termining a question arising between the 
parties to the sait, in which, the decree 
was passed or their representatives, and 
relating to the execution, discharge or satis- 
faction of the decree. The District Court 
held that it was such an order relying 
upon the Privy Council Ruling in Prosunno 
Kumar Sanyal v. Kali Das Sanyal (1), where 
it is laid down that whena question has 
arisen between the parties to the suit in 
which the decree was passed, the fact that 
the auction-purchaser, who is no party to 
the suit in which the decree was passed, is 
interested in the result, has never been held 
to prevent the application of section 244, Civil 
Procedure Code. 

But it will be observed that the question 


` must have arisen between the parties to the 


suit (or their representatives), and that in 
the present case so far from any question 
having arisen between Adikalavan Chetty 
and Maung Po Thet the former raised no 
objection whatever to the cancellation of 
the sale, provided he received the amount 
due to him under his decree. Anamalay 
Chetty, the anction-gurchaser, can, in no way, 
be deemed the representative of of Adikala- 
van, the decree-holder, 

Reliance is farther placed on Doya Moyi 
Dasi v. Surat Ohunder Mojumdar (2), which 
was held to fall under section 244, Civil Pro- 
cedure Code. That was an application by 
the auction-purchaser to have a sale to him 
confirmed, to which the judgment-debtor 
and decree-holder were both made parties. 
Confirmation was refused, but granted on 
appeal, The judgment-debtor appealed again, 
making the decree-hoider and auction-pur- 
This was clearly a question 
between parties to the suit. 

It bas been repeatedly held that the auc- 
tion-purchaser at a Court sale, who is a 
stranger to the suit, does not by his pur- 
chase become a partly, or the representative 


(1) 19 C. 683; 19 T. A. 166. 
(2) 25 C, 175; 1 C. W. N. 656, 
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of either party within the meaning of sec- 
tion 244, see Shriram Ohintama v. Jivu (3) 
and Vishvanath Chardu Naik v. Subraya 
Shivapa Chetti (4), in the latter of which 
numerous rulings of other High Courts are 
cited in support of this view. 

I, therefore, hold that the order did not 
fall under section 244, Civil Procedure Code, 
and was not appealable, and I must, therefore, 
reverse the. order of the District Court, and 
instead dismiss the appeal to that Court with 
costs. 

It remains to consider whether the order of 
the Township Court setting aside the sale 
should be allowed to stand. 

It is urged that on the merits the sale 
should be set aside as when the Rs. 484 
was paid into Court the sale had not taken 
place, and as only Rs. 4 was owing, the sale 
should not have taken place. Ifthe judgment- 
debtor had taken the trouble toapply to the 
Court under section 275 of the Code on 1st 
June 1908, whenhe paid in the amount 
decreed with costs, no doubt, it would have 
been brought to his nolice the Rs. 4 as 
charges and expenses resulting from the attach- 
ment were still due, and he would probably 
have paid it in. But the auction-purchaser 
is not responsible for his failure to doso. No 
dotibt, too, had it been known to the Court 
that only Rs. 4 remained to be realized, the 
whole of the land would not have been sold, 
but for that again the auction-purchaser is 
not responsible. 


Apparently, the Township Court purport- 
ed to Act under section 311, Civil Proce- 
dure Code, but that section cannot be applied 
after the sale has beenconfirmed under section 
312. 


It is then urged that the principle of sec- 
tion 310A should be applied but in order 
for a judgment-debtor to claim the benefit 
of that section he must comply with its 
provisions in full, and in the present instance 
the amount deposited fell considerably short 
of that required under that section. The case 
of Ninthu Ayyar v. Ramasemi Sastrial (5), 
quoted for applicant, does not, therefore, help 
him nor is it alleged that he was misled 
by a calculation of an officer of the Court, 
so as to claim the benefit of the ruling in 


(3) 18 B. 34. 
(4) 15 B. 290. 
(5) 20 M. 158. 
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Makbool Ahmed Chowdhry v. Bazle Suthan 
Chowdhry (6), while the case of Agiah Lall 
v. Kadha Persha Singh (7) was one where 
the money was deposited before the sale was 
confirmed. 

In Rewa Mahton v. Ram Kishen Singh 
(8), the Privy Council laid down that the 
purchaser undera sale in execution is not 
bound to inquire into the correctness of an 
order for execution. Following this in 
Mothura Mohun Ghose Mondeel v. Abhoy 
Rumar Mitter (9) the Calcutta High Court 
held that where a decree had been com- 
promised, but not certified to the Court, 
the decree remained, as far as the Court 
was concerned, an unsatisfied decree, capable 
of being executed and the Court had jurisdic- 
tion to execute it. If the auction-pur- 
chaser’s purchase is untainted by fraud, the 
judgment-debtor cannot have the sale set 
aside. In the present instance the Court had 
clearly jurisdiction to execute, if only for 
Rs. 4 and fraud is not suggested. Similarly 
the Bombay High Court in Yellappa v. 
Ramchandra (10) held that where a stranger 
to the proceedings purchases property bona 
fide at an auction-sale held in execution 
of a decree, the sale cannot be set aside on 
the ground that the decree had already been 
satisfied out of Court at the time the sale 
was held. Hither the judgment-debtor or 
the auction-purchaser must suffer in 
this case, but whereas the latter could 
by no means have averted what has 
occurred, the judgment-debtor by proper 
application to the Court under section 275 
might and probably would have done so. 
I hold that the Township Judge’s order, 
cancelling the sale, was passed without 
jurisdiction, and was wrong on the merits. 

I, therefore, set it aside. Applicant will 
pay costs in this Court, Advocate’s fee two 
gold mohurs. 


Order set aside. 
(6) 25 ©. 609. 
(7) 28 0. 255. 
(8) 14 ©. 18; 13 I. A. 106. 
(9) 15 C. 557. 
(10) 21 B. 463. 
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TIRBENI SAHAI V. GOKAL PROSAD, 


ALLAHABAD HIGH COURT. 
First Crviz APPEAL FROM ORDER No. 92 oF 
1910. 

January 31, 1911. 

Present:—Sir George Knox, KT., Judge and 
Mr. Justice Banerji. 

TIRBENI SAHAL AND OTHERS—DEFENDANTS 
—ÅPPELLANTS 
VETSUS 

GOKAL PROSAD AND ANOTHER—~ ~ 


PLAINTIFFS RESPONDENTS. 

Partition—Mistake by Amin in preparing map— 
Suit to rectify mistuke—Jurisdiction of Civil or Re- 
venue Court—United Provinces Land Revenue Act (IIT 
of 1901), s. 233 (k). 

In a partition proceeding, the Amin in preparing 
the map py mistake coloured a plot, which belonged 
to the plaintiff, with the colour of the defendant's 


ot: 

Held, that the rectification of the mistake was a 
matter entirely within the jurisdiction of the Re- 
venue Court, as section 233 (X) of Act IIT of 1901 
barred any suit or proceeding regarding it ina 
Civil Court. 

Kishan Prashad v. Kadar Mal, A. W. N. (1900) 11, 
distinguished. 

First appeal from the order of the Subor- 
dinate Judge of Mainpuri, dated the 31st Sep- 
tember 1910. 

Mr. Sital Prashad Ghose, for the ‘Appellant. 

Mr. Gokal Prashud, for the Respondents. 

Judgment.—tThis appeal arises out 
of a suit brought by Gokul Prasad and 
Musammat Gangoli plaintiffs-respondents in 
this Court. They began by stating that in 
the mahal there was a separate patti of theirs, 
which had been in their proprietary posses- 
sion, and that it had all along been included 
in a separate lot and had no connection with 
other pati’s. In 1905 certain of the appel- 
lants who were owners of some patizs in the 
same mahal applied to the Revenue Court to 
have their patitis formed by partition into a 
single patti. The other pattidars made 
similar applications, The plaintiffs, however, 
abstained from the proceedings, as they were 
not interested in them and took no part in 
them from beginning to end. Before the parti- 
tion had been confirmed and when the lots 
were prepared, they found that a certain plot 
bearing No. 43/1 which was actually in the 
defendants’ proprietary possession had been 
included in the lot of the defendants, and 
plots Nos. 43/3 and 43/4 had remained in 
the plaintiffs’ lot as before. After that, the 
Court Amin made a mistake in the preparation 
ofthe map. He coloured plotNo. 42/1 with the 


colour of the plaintiffs’ lot and plot Nos. 43/3 


INDIAN OASES. 


475 


and 43/4 with the colour of the defendants’ lot. 
In October 1908, as the various lots were 
pointed ont on the spot, the plaintiffs became 
aware of this mistake. They then applied 
to the Revenue Court to have this mistake 
corrected, but their petition was struck off 
by the Collector on the 7th of June 1909 with 
the remark that such mistake could be 
rectified by a Civil Court. Hence the pre- 
sent suit for a declaration that the plaintiffs 
are in possession as proprietors and 
lambardars of plots Nos. 43/3 and 43/4 and 
that they are comprised in their lot and patti, 
and that the defendants have no concern 
with these plots. They had also an 
alternative prayer for recovery of possession. 

Inthe written statements, among other pleas, 
a plea was taken that the suit as brought 
could not be entertained by a Civil Court. 
The Court of first instance accepted this plea 
and dismissed the suit, holding that section 
233 (k) of the Revenue Act was a 
clear bar. Before the lower Appellate 
Court, the plaintiffs contended ‘that the 
partition proceedings could not bar the 
Civil suit. That Court recorded the fol- 
lowing finding: — “The record of the parti- 
tion proceeding which was sent for by this 
Court shows that the appellants’ patti was 
not the subjectof partition and, therefore, with 
reference to the ruling in Kishan Prasad v. 
Kadar Mal (1), I find that the suit is 
cognizable by the Civil Court.” 

In appeal before us the contention is 
again raised that the suit is not cognizable by 
the Civil Court. We think that this con- 
tention is well-founded. Itis admitted that 
at the time when the partition was completed 
and was finally confirmed the whole mahal 
was divided into separate pattis and the plots 
in suit were taken out of plaintiff's patti, 
and one of them allotted to the defendants 
and the second tothe patti of Jagan Nath. 
In place of these plots plot No. 43/1 was allot- 
ted to the plaintiffs’ patti. This is a matter 
which is entirely within the jurisdic- 
tion of the Revenue Court and by sec- 
tion 233 (k) of Local Act III of 1901 no 
suit or other proceedings can be instituted in 
the Civil Court with respect to it The case 
which has been relied upon by the lower 
Appellate Court is clearly distinguishable. 
In that case land belonging to a different 


mahal had been taken from the maial and 
(1) A. W. N. (1900) 11, 
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-added to the mahal under partition. The 
case differs toto coclo. We decree the appeal, 
set aside the order-of the Court below, and 


restore the decree of the Court of first 


instance with costs in all Courts. 
Appeal allowed. 





‘ALLAHABAD HIGH COURT. 
Srconp Civiu APPEAL No. 700 or 1908. 
January 31,1911. 

Present:— Sir John Stanley, Kr., Chief 

: - Justice, and Mr. Justice Griffin. 
‘KEHRI SINGH AND OTHERS—PLAINTIFFS— 
. APPELLANTS 

- i versus 

- CHUNNI LAL AND anotaun—Derenpants 
: RESPONDENTS. 

Hindu. Law—Joint family property—Mortgage exe- 
cuted by grandfather-—Sale at auction in execution of 
mortgage decree—Grandson’s right to question sale— 
Grandson not party to the mortgage decree, 

Grandsons cannot question the sale of joint 
family property in execution of a decree obtained 
upon a mortgage executed by their grandfather, 
merely upon the ground that they were not parties 
to the suit brought by the mortgagee. 

Debi Singh v. Jia Ram, 25 A. 214 (F. B.); A. W. N. 
(1908) 21, Lal Singh v. Pulander Singh, 28 A. 182; 
2 A. L. J. 647; A. W. N. (1905) 248; Balwant Singh 
v. Aman Singh, 7 A. L. J. 852; 7 Ind. Cas. 112; Ram- 
‘nath Rai v. Lachman Rai, A. W. N. (1899) 27, followed. 

Ram Prasad v, Man Mohan, 80 A. 256; -AC W. N. 
(1908) 106; 5 A. L. J. 267, distinguished. 

Second appeal from the decision of the 
District Judge of Aligarh, dated the 9th 
of April, 1908. 

Mr, Gulzar? Lal, for the Appellants. 

Mr. B. E. O'Conor, for the Respondent, 

Judg ment.—tThe weight of authority 
militates against this appeal. The facts 
are these:—One Man Singh executed a 
usufructuary mortgage of certain pro- 

erty on the lth of February 1894 in 
Ee of one Bhim Sen, who is the an- 
cestor of the respondents. Subsequently, on 
the l0th of February 1878, he executed 
‘a simple mortgage of the same property 
in favour of Bhim Sen. Again, on the 
llth of February 1878, he executed a 
simple mortgage in favour of one: Bijai 
Pal Singh. Bijai Pal Singh instituted a 
‘suit on foot of his mortgage and obtained 
a decree for sale against the sons and 
widow of Man Singh on the 29th of 
.February 1884. In execution of this decree 
the property was sold on the 20th of De- 
cember 188 to Ram Lal, a son of Bhim 
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Sen. The sons of Bhim Sen obtained a 
decree for sale on foot of their mortgage 
of the 10th of February 1878 ‘on the 9th 
of June 1885 and at a sale held in execu- 
tion of that decree purchased the property. 
The suit out of which this appeal has 
arisen was instituted by the present plaintiffs- 
appellants who are the grandsons and one 
great-grand-son of Man Singh for redemp- 
tion of the mortgage of the 15th of 
February 1864. In their plaint the plaintiffs 
refer also to the mortgage of the 10th 
of February 1878. They do not anywhere 
allege~that Bijai Pal Singh, who obtained 
a dec se on foot of the mortgage of the 
llth! f February 1878, or the sons of 
Bhim Sen, who instituted a suit on foot 
of the mortgage of the 1th of February 
1878 had any notice of the interests of 
the plaintiffs at the time of the institution 
of the suits by them for sale on foot of 
their mortgages. 

Both the lower Courts have dismissed the 
plaintiffs’ claim. 

This appeal has been preferred and the 
contention of the learned Vakil for the ap- 
pellants is that in view of the decision of 
this Court in Ram Prasad v. Man Mohan 
(1) they are entitled to maintain ‘their suit. 
Mr. O’Conor on behalf of the respondents 
referred us to several decisions of this Court 
which are inconsistent with the ruling “in 
the case of Ram Prasad v. Man Mohun (1). 

- In Debi Singh v. Jia Rama (2) a Full Bench 
of this Court, of which one of us was a 
member, held that where property belong- 
irg to'a joint Hindu family has been sold 
by auction in execution of a decree obtain- 
ed upon a morigage of such property exe- 
cuted by the father of the joint family, it 
is open to the sons to sue for the recovery 
of their share in the property so sold, if 
they were not made “parties to the suit in 
which the deeree against their father was 
obtained, provided that the mortgagee had 
at the time of suit notice of their interests 
in the property, but that their suit must 
be based- upon some ground which under 
the Flindu Law would free them from 
liability as sons of a Hindu joint family 
to pay their father’s debts; that a sale 


‘once having taken place the sons cannot 


succeed in a suit to recover the property 
(1) 30 A. 256; A. W. N. (1908) 106; 5 A. L. J. 267, 
(2) 25 A. 2143 A. W. N. (1908) 31, 
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sold upon the sole ground that they were 
not made parties to the original suit. 

Again, in Lal Singh v. Pulander Singh (3) 
aBench of this Court, of which one of us 
was also a member, held that where ances- 
tral property of a joint Hindu family has 
been sold in execution of a decree upon 
a. mortgage executed by the father, no 
suit for redemption of their interests is 
maintainable by the sons- upon the mere 
ground that they were not made parties 
to the suit under the decree in which the 
ancestral’ property was sold. 

Again, in the case of Baiwant Singh v. 
Aman Singh (4) ovr Brothers, Tudball and 
Chamier, JJ., held, following the ruling in 
Debi Singh v. Jia Ram (2), that after a sale 
of joint family property in execution of 
a decree passed upona mortgage executed 
by a father, his sons are not entitled to 
sue to recover their shares in the property 
merely on the ground that they were not 
parties to the suit brought by the mort- 
gagee. In this case Chamier, J., in his judg- 
ment observes that until “ Decembr 1907 
there was an undisturbed current of 
authority to the effect that after a sale 
of joint family property bas taken place 
in execution of a decree passed upon a 
mortgage made by a father, the sons are 
not entitled to sue to recover their shares 
in the property” upon the ground men- 
tioned above and that “they cannot sue 
to redeem the property or their interests 
in the property merely upon that ground.” 
The learned Judge further remarks that 
the same rule was followed “ whether the 
auction-purchaser was a stranger or was 
the mortgagee.” - 

The only case to which we have been 
referred which lends colour to the con- 
tention of the learned Vakil for the ap- 
pellants is the case of Ram Prusad v. Man 
Mohan (1). In that case Aikman and 
Karamat Husain, JJ., in a suit in which 
the mortgagees under a mortgage of joint 
family property executed by the father 
alone had sued for and obtained a decree 
for foreclosure, the sons and grandsons not 
having been made parties to the suit, al- 
though the mortgagees had knowledge at 
the time of the institution of the suit that 


there were sons and grandsons jointly in- 
(8) 28 A. 192; 2 A. L. J. 647; A. W. N. (1905) 248, 
C4) 7 À. L. J. 852; 7 Ind. Cas, 112. 


INDIAN CASES. 


417 


terested with the mortgagor in the mort- 


gaged property, held, that the sons and 
grandsons were not precluded from in- 
stitnting a suit for redemption. The learn- 


ed Judges, in commenting upon the decision 
of the Full Bench in Debs Singh v. Jia 
Ram (2), directed attention to the fact that 
in that case the sons sued to get back 
from innocent purchasers their share of the 
family estate and they refer to passages 
in the jadgments as showing that stress 
was laid upon the fact that the plaintiff wish- 
ed to oust innocent strangers. 

It appears to us that the fact that the 
defendants in that case were strangers was 
not a governing factor in the case. It seems 
to us to be immaterial whether the pur- 
chasers at a sale in execution of a decree 
passed in a mortgage suit is a stranger or 
is the mortgagee himself. We may point 
out also that the learned Judges who decided 
Ram Prasad v. Man Mohan (1), laid stress 
on the fact that the defendants had know- 
ledge of the plaintiff’s interests and did not 
make them parties to the suit for foreclo- 
sura. As to this we may observe, that it lay 
upon the piaintifis seeking to redeem to al- 
lege and prove that the defendants who pur- 
chased at a sale in execution of a decree had 
notice of the plaintiffs-interests. 


In Ram Nath Rai v. Lachman Rai (5) it 
was held by Strachey, C. J., and Knox, J., that 
where sons in a joint Hindu family come 
into Court seeking to get rid of the effect 
as against their interests in the joint fami- 
ly property of a decree ona mortgage 
executed by their father obtained in a suit 
to which they were not made parties “the 
burden of proof lies on them to establish 
that the mortgagee when he brought the 
suit had notice of their interests in the 
mortgaged property.” In the present case the 
mortgagors do not allege that the debt 
contracted by their ancestor Man Singh 
was a debt contracted for any immoral 
or illegal purpose. They do not allege that 
the plaintiffs in the mortgage suits in 
which the property was sold had notice of 
their interests and there was no evidence 
adduced to establish that they had any 
such notice. Under these circumstances, and 
in view of the weight of the authorities 
of this Court, we think that there is ng 

(5) A. W. N. (1899) 27. 
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We dismiss it with 
in this Court on the 


force in this appeal. 
costs including fees 
higher seale. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
_ Seconp Civre Aresar No. 358 or 1910. 
January 23,1911. 

Present:—Mr. Justice Karamat Husain. 

MANGAL SEN—PtarntivF—A PPELLANT 

: versus 

Musammat NAOLI—Derenpant— 
RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, art, 132— 
Registration Act (IIT of 1877), s. 8—Standing trees— 
Movable or immotable property—Mortgage--Transfer 
of Property Act (IV of 1882), ss. 3 (a), 59. 

A Mango grove, apart from the land on which 
it stands, is not immovable property for the pur- 
poses of registration. For the purposes of limita- 
tion, however, such grove comes within the meaning 
of immoveable property as used in article 182 of the 
Limitation Act. 

Ram Ghulam v, Manohar Das, A. W. N. (1887) 59, 
followed, 

Second appeal from the decision of the 
District Judge of Shahjahanpur, dated 
the 2nd February, 1910. 

Mr. Govind Parshad, for the Appellant. 

Judgment.—In this case one Narain 
Das an -occupancy-tenant, executed a simple 
mortgage-deed on the 25th August 1904 
of a grove of mango trees standing upon 
his holding. Mangal Sen on the 19th July 
1909 brought an action on the above-men- 
tioned mortgage-bond for the recovery of his 
money. Two pleas were urged in defence. 

The first was that as the bond was not 
registered it was not admissible in evidence 
and created no charge in favour of the 
mortgagee, the second was that the suit was 
barred by limitation. The learned Munsif 
came to the conclusion ‘that the trees which 
were hypothecated were not immovable pro- 
perty within the meaning of section 59 
of the Transfer of Property Act or sec- 
tion 17 of the Registration Act and 
that, therefore, the bond required ho regis- 
tration. On the question of Limitation 
the learned Munsif relying, on Ram 
Ghulam v. Manohar Das (1), came to the 
conclusion that the suit was not barred by 
limitation. The learned Munsif gave the 


plaintiff a decree. 
(1) A. W. N, (1887) 59. 
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There was an appeal by the defendant 
to the lower Appellate Court and the pleas 
of registration and limitation were repeated. 
Those pleas found favour with the lower 
Appellate Court which reversed the decree 
of the Court of first instance and dismis- 
sed the claim. 

The plaintiff has preferred a second ap- 
peal to this Court and it is urged on his 
behalf that the bond did not require regis- 
tration and the suit was not barred by 
limitation. 

The expression “immoveable property” ac- 
cording to section 3 ofthe Transfer of Property 
Act; does notincludestanding timber and, there- 
fore, the provisions of section 59 of that Act 
have no application to the hypothecation of 
trees. Standing timber has been excluded 
from section 3 of the Regisiration Act also 
and, therefore, it is evident that a grove, apart 
from the land on which it stands, is not 
immoveable property for the purposes of 
registration. But the ruling of Ram Ghulam 
v. Manohar Das (1), which is a ruling of a 
Bench of two Judges of this Court, in very 
clear terms lays down that, although standing 
trees are not immoveable property in other 
Acts, for other purposes they are immove- 
able property within article 1382 of the 
Limitation Act. I am bound by that ruling 
and hold that the suit is not barred by 
limitation. . 

The appeal prevails and I, therefore, decree 
it with costs. 

Appeal allowed, 


CALCUTTA HIGH COURT. 

Crvit Rue NO, 4434 or 1910. 
January 27, 1911. 
Present:—Mr. Justice Woodroffe and 
Mr. Justice Carnduff, 

KHETRA NATH GHATACK—Derenpant 
— PETITIONER 
vErSUs 

PARU BEURI AND orusrs—Praintigrg— 

OPPOSITE PARTY. 

Possessory suit—Specific Relief Act (I of 1877), 
8. Q9—dJurisdiction of Civil Cowt—Chota Nagpur 
Tenancy Act (VI B. O. of 1908), s. 189, cl. (5)—Ap- 
plication to recover possession—Swit, if lies in Civil 
Court. 

The word “applications” in clause (5) of sec- 
tion 139 of the Chota Nagpur Tenancy Actis not in- 
terchangeable with the word “suits”, because 
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the Act recognises a distinction between applications 
and suits. 

Therefore, a suit under section 9 of the Specific 
Relief Act by a tenant to recover possession of land 
from which he has been unlawfully ejected by his 
landlord, will lie in the Civil Court and not be 
barred by the provisions of section 139 of the Chota 
Nagpur Tenancy Act. 

Rule against the order of the Munsif of 
Raghunathpur, District Manbhum, dated 
August 11, 1910. 


Babus Surendra Nath Ghoshal and Probodh 


Ohandra Mukherjee, for the Petitioner. 

Babu Surendra Nath Guha, for the Opposite 
Party. 

Judgment. 

Woodrofie, J.—This is a suit under section 9 
of the Specific Relief Act. Itis objected by 
the petitioner (the defendant No. 14) that 
the Civil Court had no jurisdiction to try if; 
and in support of this argument reference is 
made to the provisions of section 189, clause 
(5) of the Chota Nagpur Tenancy Act (VI of 
1908, B.C.). That clause says :— ‘All applica- 
tions to recover the occupancy or possession 
of any land, from which a tenant has been 
unlawfully ejected by the landlordorany per- 
son claiming under or through the landlord 
* * * shall be cognizable by the Deputy 
Commissioner, and shall be instituted and 
tried or heard under the provisions of this 
Act, and shall not be cognizable in any other 
Court, except as otherwise provided by this 
Act”, It may be a question, in the face of the 
pleadings, whether this isa suit to recover 
possession of land from which a tenant has 
been unlawfully ejected by the landlord. 
Although the second ground of motion alleg- 
es that the lower Court acted unlawfully in 
entertaining the suit when the plaintiff al- 
leged in his own plaint that there had been 
dispossession by his landlord, the statement 
in that ground does not appear to have been 
correct. For we have had the pleadings 
translated and read to us and we observe that 
there is no such statement in the plaint. 
There isa finding in the judgment of the 
lower Court that the defendant No. 14 is 
the landlord and that the other defendants 
are his ryots, Whether that amounts to a 
finding that the plaintiff is the tenant of the 
defendant No. 14 need not be further con- 
sidered; nor the second ground in which this 
Rule has been obtained. For, even assuming 
for the sake of argument, that this isa suit 
by the plaintiff to recover possession of land 
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from which he has been unlawfully ejected 
by the landlord, the suit does not appear to 
me to be barred by the provisions of sec- 
tion 139 of the Act. It is to be observed, in 
the first place, that the Actin several of its 
provisions draws a distinction between suits 
and applications; neætly, that the corres- 
ponding section in the earlier Act referred 
only to. suits; and thirdly, that the very 
section upon which reliance is placed, 
and which, it is contended, bars this suit, 
itself draws a distinction between suits 
and ‘applications. For, whereas clauses 
(1), 2, (8), (4), (6), (7) and (8) all 
refer to “suits,” and clauses (2), (8), refer 
both to suits and applications, clause (5) re- 
fers to applications alone. This is a suit and 
is not an application; and under the general 
law contained in the Specific Relief Act it 
is competent, in my opinion, for a party to 
take the benefit of its provision and to bring 
a suit thereunder, unless there is somo special 
law which deprives him of the benefit of 
the general provisions of the Specific Relief 
Act. There is, in my opinion, no such law, 
because the only alleged bar which has been 
put forward is the bar in respect of applica- 
tions and not of - suits. It has heen con- 
tended in support of the Rule that we should 
read the word “application” as being the 
same as ‘suit’. This, I think, itis quite 
impossible to do. 


The Rule must. therefore, be discharged 
with costs, the hearing fee being assessed at 
two gold mohurs. 


Carnduif, J.—I am of the same opinion. 
Section 9 of the Specific Relief Act, 1877, 
provides that, “if any person is dispossessed 
without his consent of immoveable property 
otherwise than in due course of law, he or 
any person claiming through him may, by 
suit instituted withingsix months from the 
date of the dispossession, recover possession 
thereof, notwithstanding any other title 
that may be set up in such suit.” 


By section 68 of the Chota Nagpur Ten- 
ancy Act, 1908 (Bengal Tenancy Act VI of 
1908), it is enacted that “no tenant shall be 
ejected from his tenancy or any portion 
thereof except in execution of a decree, or in 
execution of an order of the Deputy Commis- 
sioner passed under this Act.” 

Under section 71, any tenant ejected other- 


. 
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wise than as aforesaid may present an ap- 
plication to the Deputy Commissioner pray- 
ing to be re-placed in possession of his ten- 
ancy, and the Depaty Commissioner may, 
if he thinks fit after summary inquiry, 
re-place him in possession in the manner 
prescribed by the rules made under sec- 
tion 248, sub-section (2) clause (V) of this 
Act, 

And section 139, clause (5) provides that 
all applications to recover the occupancy 
or possession of any land from which a ten- 
ant has been unlawfully ejected by the land- 
lord or any person claiming under or through 
the landlord * * * shall be cogniz- 
able by the Deputy Commissioner, and shall 
be instituted and tried or heard under the 
provisions of this Act, and shall not be 
cognizable in any other Court, except as 
otherwise provided in this Act’. This is 
the clause relied upon by the petitioner; and 
it is to be observed that, unlike the corre- 
sponding clause (6) of section 37 of the re- 
pealed Chota Nagpur Landlord and Tenant 
Procedure Act (Bengal Tenancy Act I of 
1879) aud clause (6) of section 23 of the 
Bengal Rent Act, 1859, (X of 1859), it does 
not refer to suits at all, much less bar them, 
if brought ina Civil Court It expressly 
bars applications only; andit cannot be con- 
tended that ihe words “suits” and “applica- 
tion” are interchangeable terms, because a 
distinction between applications and suits is 
recognised over and over again in the Act 
itself. It was, it is trae, unnecessary to bar 
applications under section 71 of the Act, for 
applications thereunder can be made to the 
Court of the Deputy Commissioner alone. 
And Iam unaware of any other enactment 
under which applications of this kind can be 
entertained by any. other Court. I have little 
doubt, therefore, but that a mistake in draft- 
ing has been made and this is, of course, 
much to be regretted. But it is well-esta- 
plished that, where the words of an Act, as 
enacted, are clear, the Legislature only, and 
not the Courts, can correct any mistake in- 
volved in their use; and, if any authority 
is required for this proposition. I need 
only refer to the decision of the Privy 
Council in The Labrador Company v. The 


Queen (1). 


(1) (1893) A, C. 104 at p. 123; 62 L. J. P. C. 38; 67 
T. 730. | 
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I agree, therefore, in the conclusion that 
this Rule must be discharged. 


Rule discharged. 


CALCUTTA HIGH COURT. 
CURISINAL Appeat No. 1609 or 1910. 
January 23, 1911. 

Present:—Mr. Justice Holmwood and 
Mr. Justice Sharf-ud-Din. 
iEDWARD THORNTON—Accusep— 
PETITIONER 
Versus 
EMPEROR—Oppostre Parry. 

Motor-car and Cycle Act (III B. C. of 1903), Bye- 
Law No. 4, rules 4, 20—Driving recklessly or negli- 
genlly— Absence of owner—Master and servant—Lia- 


bility of owner for act of chauffewr—Course of master’s 
business. 


The owner of a motor-car is responsible for the act 
of his servant whom he permits to use his motor-car. 
If the servant drives the car recklessly or negligently, 
the master is liable. 

But it is notin every case of improper user by 
the servant that the master should be punished. Thore 
must be permission express or implied to use the car; 
and once the permission is given, any misuso of the 
car, while that permission lasts, is punishable and the 
owner is responsible, 

A generalinjunction to the chauffeur never to drive 
the car beyond the regulation speed is not suficient 
to get rid of the owner’s responsibility. 

Somerset v. Wade, (1894), 1 Q. B. 574; 63 L. J. 
M. 0.126; 10 R. 105; 70 L. T. 452; 42 W. R. 399; 58 J. 
P. 231; Somerset v. Hart, 12 Q. B. D. 860; 53-L. 
J. M. C. 77; 48 J. P. 827; Commissioner of Police v. 
Cartman, (1896) 1 Q. B. 655; 74 L. T. 726; 44 W. R. 
637; 18 Cox C. U. 341; 60 J. P. 357 and Collman v. 
Mills, 66 L. J. Q. B. 170; (1897) 1 Q. B.396;75 L. T. 
590; 18 Cox O. C, 481; 61 J. P. 102, referred to and 
relied upon. 

Rule against the order of the Chief Presi- 
dency Magistrate, Calcutta, dated November 
5, 1910, convicting the petitioner under Rale 
20 of Act III B. C. of 1903 and sentencing 
him to a fine of Rs. 15, f 

Babu Manmotha Nath Mukherjee, for the 
Petitioner., 


Mr. Orr, Deputy Legal Remembrancer, for 
the Crown. 


Judgment.—This wasa rule calling 
upon the Chief Presidency Magistrate to 
show cause why the conviction and sentence 
passed upon the petitioner, Mr. E. Thornton, 
should not be set aside on the ground that 
his statement was not recorded and there is 
no finding that he was in the car and there is 


clear finding in a subsequent case that he was 
not in the car, 


Yol,- LX] 


a a 
EDWARD THORNTON 4, aarti 


‘Ag regards the first - -point ` we think it is to` 
be regretted; considering that this is a case of’ 


first impression as to the interpretation of a, 
rule which is not altogether free from diff- 
culties, that, à fuller record of the evidence 
and the ‘plea | ofthe petitioners was not made.’ 

It is, however, clear from the explanation’ of 
the Chief Presidency . Magistrate, that Mr. 
Thornton did not seek to impeach Mr.. Wat- 


son’s evidence and in the absence of the’ 


chauffeur merely denied all knowledge of the 
offence." The only question, therefore, to 
be considered is- the responsibility of the 
owner urider-the bye-law No. 4 read with. 
rule 20 when the owner is not himself present 
in the ear, 


This is a mixed question of law: and fact. 
and we will first consider the question of law.- 


Tt appears that Mr, Thornton was summoned 
undér’rule 20"and not under rule 4. The 
indictment was worded “driving his motor 
car No. 545 sə rashly and negligently and 
at an excessive speed as to endanger 
human life and property and thus 
committing an offence under ule 20 of Act 
ITI of 1903. NG 

Now,’ although ' this indictment does not 
meet the facts inasmuch as the petitioner 
was not driving, we have to see what the 
rule under which he was summoned requires, 
for it is clear . that if, the rule makes it an 
offence to allow the ear to be driven ab ex- 
cessive speed, Mr.-Thornton is amenable to 


that rule as owner and his responsibility is. 


only limited by the terms of rule 4. Rule 20 
says: _ “A motor car shall not be driven reck- 
lessly or negligently” and no personal 
responsibility is imputed to any one. When 
the owner, therefore, appears on a summons 
issued under that rule, it is no defence to say 
he was not. driving himself if the responsibil- 
ity for ‘such driving is by law imputed to 
the owner by the rule which governs the per- 
son who is amenable to the law. . Now rule 
4 is-that rule and it appears on the face of, 
that rule that the owner is responsible at 
law for the acts of his chauffeur. The word- 
ing of the rule is somewhat curious; it rung 
as follows:-— No person shall drive or have 
charge of or cause or permit to be used, any 
motor-car, motor cycle or trailer which does 
not in all respects conform to these rules, or 
‘which is so driven or used as to’ contravene 
any of these rulės”. 

Jt is evidently intended to KN. the 
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doctrine of “post hoc”, “propter hoc,” into 
the law, a doctrine which is ordinarily con- 
trary to the spirit óf the law. But that it 
is known to the law is clear from the case 
of presumptions under section 114 of the 
Evidence Act and of certain decisions under 
the licensing laws in England which have 
been cited before us. 

In this case the fact has to be proved that 
the petitioner permitted the car to be used, 
and then it follows under the rule that if it 
is so driven or used by any one whom the 
owner permitted to use it as to contravene 
rule 20, the owner is Hiable to conviction. 
We have considered'the cases of Somerset v. 
Wade (1) ; Somerset v. Hart (2); Collman v. 
Mills (3) ; Commissioner of Police v. Cartman 
(4). Inthe case of Colman v. Mills, (8) 
the other three cases were cited and dis- 
cussed at the Bar and we need only . cite 
a passage from the judgment of Wills, J., 
where it is clearly laid down that a bye-law 
couched inthe terms ofrule 20is perfectly 
good. 
` Wills J., says: “The bye-law must be 
generally consonant with the English law, 
otherwise itis’ bad. It must proceed to that 
extent upon principles which differ from 
those adopted in the construction of a statute, 
because a statute may go beyond the com- 
mon law. Now the bye-laws before us are © 
framed under a statute.passed for regulating 
the-coriduct of the business of’ slaughter- 
ness of cattle. Section4 provides that the 
local authority may from time to time make, 
alter and repeal bye-laws for regulating the 
conduct of any business specified in this Act”, 
(This is the same as section 3 of Act IIE of 
1908, the words “modify” and “cancel” 
being used, instead of the words “alter” and 
“repeal” which are terms more applicable to 
laws than to rules). The learned Judge goes 
on to say “there is, of course, a distinction be- 
tween things criminal, in themselves morally 
Wrong and wicked—and things merely 
made criminal because Parliament provides 
them.” 

“This bye-law has been made under statu- 

“QD (1894) 1 Q.B. 574; 63 L.d.M.C. 126 ; 10 R. 105; 
70 L. T. 452; 42 W. R. 319; 58 J} P. 231. 

(2) 12 Q. B. D. 360; 53 L. J. M. C. 
as 66 L. J. Q. B. 170; (1897) 1 Q. B. 396; 75 L. 
T. 590 ; 18 Cox. 0. C. 481 ; 81 J. P. 102. 


(4) (1896) 1 Q. B. 655;74 1. T. 726; 
637; 18 Cox, CO, C. 341; 60 J.P. 357, 


77; 48° J. P. 
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tory powers to regulate the conduct of the 
business. I agree with the Counsel for the 
appellant that had the Act contained the 
words ‘no animal shall be slaughtered within 
public view or within the view of any other 
animal’ the bye-law, as it stands, would have 
been perfectly good; such a bye-law would, in 
my opinion, be within the authority to make 
bye-laws for regulating the conduct of 
business. Such a bye-law would impose upon 
the person carrying onthe business the ob- 
ligation to see that his servants did not do 
the thing forbidden. If itcould be done 
directly by such language, why may it not be 
donein the manner in which it has been 
affected ? And if so, there is no objection to 
construing this bye-law soas to make the 
master liable for the conduct of his servant.” 

It is clear from this dictum that it is rule 
20 which makes the owner liable for the acts 
of his servant in using the motor-car, and it 
is rule 4 which, as we shall presently see, de- 
fines the extent of that responsibility, The 
owner registers his car and gets permission 
to use it on the streets on. certain terms by 
which he must abideas a licensee. One of 
these, as Wright, J., points out, may be that 
he should be responsible for the acts of his 
servants. We, therefore, hold asa matter of 
law that the master is responsible for the 
act of his servant whom he permits to use 
his motor-car, 

But the learned Chief Presidency -Magis- 
trate has very properly pointed out that it is 
not in every case of improper user by the 
servant that the master should be punished. 
There must be permission express or implied to 
use the car. The hired driver is not permitted 
to ply the car for hire or for his own purposes, 
nor is he permitted, when heis merely taking 
the car home after dropping his master or his 
master’s friends, to drive the car reckless- 
ly merely for his own amusement or 
caprice. 

But a general injunction to the chanffeur 
never to drive the car beyond the regulation 
speed is not’sufficient to get rid of the owner’s 
responsibility. Jt frequently happens, even 
when the owner is in the car, that the car is 
driven, often unwittingly, at an excessive 
speed. It requires an expert to estimate the 
actual speed at which : a car is moving but 
every oneis supposed to know when the 
car is being driven recklessly or without due 
care and caution, Wantof such knowledge 
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cannot be pleaded by the owner who is in the 

car at the time and the fact that he is unable 

to estimate the precise speed of the car is 

irrelevant. If, then, the owner who is in 
the car is liable to punishment for the 

eonduct of his servant although he may 

not at the time have realised that the car 

was being recklessly driven, it seems tons 

that heis similarly liable if he has placed the 

car at the disposal of his friends. -He has 

authorised and permitted his servant to use 

the car to convey his own friends, Once the 

permission express or implied is given any 
misuseof the car, while that permission lasts, 

is punishable and the owner is responsible, 

especially so, as the Chief Presidency Magis- 

trate points out, if, as-in this case,the servant 
js not produced, 

The Magistrates can, we think, be trusted 
not to strain the law so as to punish owners 
when the chauffeur is improperly using 
the car for his own purposes, but if the car 
is being used by the permission of the owner, 
he is, undoubtedly, liable to punishment, 
under rule 4 and section 4 of the Act, 

We, therefore, discharge this rule. 

Rule discharged. 


ALLAHABAD HIGH COURT. 
Second Civ Appeat No. 686 or 1910, 
February 3, 1911. 
Present:—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Griffin. 
MAHABIR PRASHAD AND OTHERS— 
PLAINTIFFS— APPELLANTS 
VETEUS 


DURBIJAI RAI AND OTHERS— DEFENDANTS 


— RESPONDENTS. 

Mortgagee undertaking to pay both the prior and 
subsequent mortgages together— First mortgage redeem- 
ed without payment of the second mortgage Breach of 
condition —Cause of action—Limitation, 

Where in a subsequent mortgage there was q 
condition that the mortgagor would pay the amount 
under that mortgage along with that due under the 
earlier one, but as a matter of fact he redeemed the 
earlier mortgage without paying the amount due 
under the subsequent mortgage: Held, that the cause 
of action for the recovery of the sum due under the 
second mortgage accrued on the date when the first 
mortgage was redeemed and limitation began to run 
from that date. 


Second appeal from the decision of the 
District Judge of Ghazipur, dated 29th March 
1910, 
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MAHABIR PRASHAD V. DURBIJAI RAL. 
. Mr. M, D. Agarwala, for the Appellants. 
“Mr. Sahwny, for the Respondents. 
“fudgment.—tThis appeal arises out 


of ‘a suit for the recovery of the amount 
stated to be due-to the plaintiffs on foot of 


six bonds. The Court of first instance gave 
the ‘plaintiff a decree -in respect of the six’ 


bonds. But upon appeal the lower Appellate 
Court disallowed the claim in respect of two 
bonds; namely, ‘one of the 17th of July 
1882 and the other of-the 15th of June 
1892. The plaintiffs’ guit was dismissed as 


regards these bonds on the ground that it was’ 


barred by limitation. 

The provision as regards payment of the 
debt secured by the first bond of 1882 is as 
follows: — In all we owe Rs. 82 of the current 


coin on which we shall’ pay interest at the. 


rate of Re. 1 percent. per mensem. We shall 
pay this sum ‘principal and interest, in a 
lump-sum on Phagun Sudi 1290 from the 
price .of sugar cane -and molasses. If we 
fail to-pay the money at the stipulated time, 
then we shall pay it along with the amount 
of the mortgage deed previously executed in 
favor of the said creditor. We shall pay 
this money first and then the amount of the 
mortgage.” 
of 1892 as regards payment is as follows:— 
“We shall pay this sum along with the 
amount due under a mortgage-deed previous- 
ly executed by us in favour of the said 
creditor-on the 4th of November 1878. We 


shall pay this sum principal and interest in- 


a lump sum first and then the amount of the 
mortgage.” 


ofthe 4th of November 1878. The mort- 
gagor instituted a suit for redemption of 
tkis mortgage and a decree for redemption 


was passed on the 6th of September 1907. - 


The redemption of this mortgage without 
payment of the two subsequent mortgages of 
1882 and 1892 was clearly a breach of the 
obligation undertaken by the mortgagors 
in those bonds. They agreed to pay the 
amount due under the later mortgages along 
with the amount due under the earlier mort- 
gage and failed to do so. 

“The suit out of which this appeal has 
arisen was institited on the 7th of July 1909, 
that is, well within three years after the 
redemption of the ‘earlier mortgage. The 
Court of first instance, as we have said, held 
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The earlier mortgage referred to 
in these bonds was a usufructuary mortgage - 
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that the plaintiffs’ claim was not barred 
by limitation but upon appeal his decision 
was reversed and’ the suit dismissed as re- 
gards these two mortgages, on the ground 
that the mortgagors had undertaken to pay 
the amounts due on foot of the later mort- 
gages respectively before payment of the 
earlier mortgage and that the suit was 
barred by limitation. We are unable to 
agree “with the lower Appellate Court as to 
this. As regards the bond of 1882 the 
obligation undertaken by the mortgagors 
was to pay the amount either on Phagun 
Sudi 15, 1290, or, if it were not convenient for 
them to do so on that date, to discharge 
the debt along with the amount due on 
foot of the earlier mortgage. This, as ib 
appears to us, gave the executants of 
the. bond an option either to pay the 
debt on the date specified or to pay it 
along with the sum secured by the earlier mort- 
gage. Having this option there was no breach 
of the condition in the bond before the date 
of the suit for redemption of the earlier 
bond. In redeeming the earlier bond with- 
out paying the amonnt due on this bond 
of 1882 there was a breach and limitation 
ran from the date of that breach. As re- 
gards the mortgage of 1892 the provision 
is that the executants would pay the 
amount due under it along with the 
amount due under the earlier mortgage. 
It is true that the bond contains the provi- 
sion that the amount of this bond should 
be paid first and then the amount 
of the mortgage but this provision 
was merely- intended toa show that when 
the money was being paid along with -the 
earlier debt this debt should be wiped ont 
first and then the earlierdebt. The language 
is clear and specific, that both bonds were to 
be paid at the same time. Therefore, the 
breach of this bond occurred when thie earlier 
mortgage was redeemed without satisfying 
this bond. This being so, whatever be the 
Article of limitation applicable to the case, 
the suit was not barred by limitation. 

We, therefore, allow the appeal. We set 
aside the decree of the lower Appellate Court 
and restore the decree of the Court of first 
instance with costs in all Courts including 
fees in this Court on the higher scale, 

Appeal allowed, 


Mag 
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ALLAHABAD HIGH COURT. 
Seconp Crvit Appran No. 432 or 1910. 
2 February 8, 1911. 
Present:—Sir John Stanley, Kr., Chief 
Jastice, and Mr. Justice Banerji. 
_DHARAJIT AND otners— PLAINTIFFS— 
APPELLANTS 
versus 
SIRIA AND OTHERS—DEFENDANTI—— 
RESPONDENTS. 

` Hindu Iao— Mor tgage by father in lieu of antecedent 
debt—Onus of proof—Mortgagee not bound to prove 
nature of debt, 

In a suit upon a mortgage executed by an 
ancestor all that the mortgagees are bound to prove 
is that there was an antecedent debt of the ancestor 
existing at the date of the execution of the 
mortgage. They are not bound to prove the nature 
of the debt. 

Second appeal from the decision’ of the 
Additional District Judge of Aligarh, dated 
21st February 1910. 

Mr. Howard (with him Mr. 
Banerji), for the Appellants. 

Mr. Ramakant Malviya, for the Respond- 


ents. 


Judgment.—tThe plaintiffs -in the 


suit out of which this appeal has arisen 


sued to recover the amount alleged to be. 


due to them on foot of a mortgage of the 
25th of September 1896. This mortgage was 
executed by four brothers including Jewa 
Ram, who has since died. The defendants 
to the suit are the execntants of the bond 
and the representatives of Jewa Ram. It 
is found by the Courts below that the mort- 
gage in question was executed to raise money 
to pay off prior debts of the ancestor of 
the executants. The Goart below gave a 
decree to the plaintiffs as against the three 
surviving brothers but exempted the repre- 
sentatives of Jewa Ram. The learned Dis- 
trict Judge in affirming the decision of the 
Courts below observe that “the plaintiffs had 
to prove that the debt to pay off which 
the mortgage was executed was incurred by 
the ancestor as bona fide debt for a legal 
necessity.” In this statement of the law 
we are unable to concur with the learned 
District Judge. All that the plaintiffs were 
bound to establish was that there was an 
antecedent debt of the ancestor existing at 
the date of the execution of the mortgage. 
This has been proved. 

The burden did not lie upon the plain- 
tiffs of showing what the nature of that 
antecedent debt was, it not being suggested 
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that this debt was contracted for immoral 
purposes or was otherwise illegal. There 
is no allegation here. that the debt of the. 
ancestor was contracted for any such purposes. 
Under these circumstances we must 
allow the appeal, we modify the decree of 
the Court below and decree the claim ag’ 
against all the defendants, including defend- 
ants Nos. 5-10, to be realised out of all the 
mortgaged property. The defendants must 
pay the costs in all Courts. We extend the 
time for payment for six months from this 
date. In other respects we affirm the de- 
cision of the Court below. 

Decree modified. 


ALLAHABAD HIGH COURT. | 
APPEAL FROM ORDER No. 40 or 1910. 
February 8, 1911. 

Present:—Sir George Knox, KT., J udge, and 
Mr. Justice Karamat Husain. 
ABDUR RAHMAN AND oTHEeRs— 
DeEFENDAN?S—A PPELLANTS 

versus g 
Musammat SUGHRA BEGAM AND ANOTHER 
PLAINTIFFS— RESPONDENTS. : 

Civil Procedure Code (Act V of 1908), O. IX, r. 2—. 
Suit dismissed for want of process-fee—Order of "A ppel- 
late Court restoring suit—Appeal, 

There ig no appeal from the order of an Appellate 
Court restoring a suit dismissed for wantof payment 
of process fee. 

Appeal from an order of the Additional 
Subordinate Judge of Saharanpur, dated 
the 28th of February, 1910. 

Mr. Muhammad Ishaq, for the Appellants. 

Mr. Shafiuz-Zaman, for the Respondents. 

Judgment.—MusammaiSughra Begam 
instituted a suit against Abdur Rahman and 
others. She applied for leave to use as 
pauper and she was declared a pauper, and 
her suit registered asa suit brought in forma 
paupris. Then followed an order fixing the’ 
18th of April 1909 for the settlement of’ 
issues, and directing the petitioner without- 
delay to deposit the process fee, so that notice 
of this fact might be served on the defendant. 
This order was passed on the 20th March 
1909. Up to the 13th of April, the date 
fixed for the settlement of issues, Musammat 
Sughra Begam made no effort to deposit the 
required process-fee. The case was then call- 
ed up. It was found that no process-fee 
had been deposited, and the Munsif passed 
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what was, under the circumstances, a very 


proper order dismissing the suit, That order 
“was passed under Order IX, rule 2 of 
the Code of Civil Procedure. Musammat . 


` Sugbra Begum appealed from this order. 
On the 28th of February 1910, the ‘appéal 
was allowed subject to Masammat Sughra 
Begam paying Rs 50 to Abdul Rahman.. ge- 
spondent, before ‘the first hearing of the case. 
, Abdul Rahman comes herein appeal. We 
cannot find any provision under the Code 
`of Civil Procedure which ‘allows an appeal 
being filed from an order of this nature. A 
right to appeal is a right which must be spe- 
cially created by statute. As nolaw has been 
pointed out, we hold that no appeal lies, 
"The appeal is dismissed 
Appeal’ dismissed 


SIND JUDICIAL .COMMISSIONER’S 
COURT. : 
Civin Suit No. 6 or 1911. 
February 8, 1911. 

a Present:—Mr. Pratt, J. C. 

, E. D. SASSOON AND Co.—Appiicants 
: Versus z 

MOOSAJI ESMAILJI LOTIA anD Sons— 


. OPPONENTS. 

_ Provincial Insolvency Act (IIT of 1907)—Order ap- 
‘pointing a Receiver—Obstructing a Receiver—Contempt 
.—Remedy of person claiming property as his own. . 

Obstructing a Receiver in taking possession 
„of the property ofa person, against whom insol- 
vency proceedings are pending under the orders 
of the Court, is a contempt of the Court. The Re- 
.csiver should not be resisted and the person 
claiming the property as his by purchase may 
move the Oourt against the action of the Re- 


ceiver. 

Facts.—The firm of Messrs. E. D. 
‘Sassoon applied to declare the firm of Moosaji 
Esmailji Lotia & Sons, Insolvents, and obtain- 
ed an interim order for the appointment 
of a Receiver. When the Receiver went to 
take charge of the property of the insol- 
venis, he was resisted by the servant of one 


AN 


fe 


‘A. K. Ebrahimji on the ground that the — 


property sought to be taken possession 
‘of by the Receiver had been purchased ` 
by him. On this the Court was moved 
“in the matter. i 

Order.—The persons guilty of the 
‘obstruction are one of the three partners 
and a servant. Mr. Rupchand appears to-day 
on behalf of one Abdul Hussain, the master 
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of this servant, and urges that the property 
in the shop had been sold to him. This 
claim is no defence to the acliog of the 
opponents’ servant and the partuer,in ob- 
_structing an officer of the Court who was 
empowered to take possession on behalf of 
“the Court. Mr, Rupchand recognises this and 
offers to give possession to the Receiver. 
The Receiver should now take possession and 
if Mr. Rupchand’s client has any claim to 
“the property he must establish that. by a 
subsequent application to the Court, but he 
must first purge himself of his contempt 
‘by giving possession to the Receiver, 


ALLAHABAD HIGH COURT. 
First Crvis Arrean No. 312 or 1909, 
February 6, 1911, > 
Present:—Mr. Justice Richards and 
Mr. Jastice Tudball. 
- SARJU PRASHAD RAI AND, OTHERS — 
PLAINTIFFS— A PPELLANTS 
versus” > 
ut RAT AND otaers—Derenpants— 
.  Besponpents, ; 
Pre-emption— Wajib-ul-arz—Construction—C u s ont 

_or contract—Wajib-ul-arz read with other parts of the 

- Settlement Record—Onus of proof. 

: The pre-emption clause of a wajib-ul-arz pro- 
vided: “Each co-sharer_is competent to transfer 
.his own share but at the time of transfer, it shall 
“be necessary for him to make the transfer first 
to anear co-sharer and on his refusal he shall 
inform other co-sharers in tho “village and then 
sell or morigage the same for a proper price. If 
such a co-sharer does not take the property and 
pay the proper price, he shall be at liberty to trans- 
fer the same to whomsoever ke likes.” Another part 
of the same Settlement Record, which gave the his- 
tory of the whole village, showed that up tothe year 
1818 the land was jungle, uncultivated, with no Settle- 
ment. 

Held, that the wajib-ul-arz recorded a contrach 
‘of pre-emption, that the pre-emptive clause of the 
qwajib-ul-arz raised a presumption in favour of 
custom, but that presumption was sufficiently re- 
„butted if the pro-emptive clause were to be read 
“in conjunction with the rest of the Settlement Re- 
cord. 

Returaji Dubain v. Puhalwan Bhagat, 7 A. L.J. 
1040; 7 Ind. Cas. 680, distinguished. 

` Held, further, that’ the onus of proving such custom 
lay on the plaintiffs. a 

First appeal from the decision of the 


“Subordinate Judge of Gorakhpur, dated the 
5th of August, 1909. 

‘ Dr, Tej Bahadur Sapru, (with him Mr, 
Iswarsaran), for the Appellant. 


ies 
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The Hon’ble Mr. Sunder Lal (with him 
Mr. Brij Nath Vyas), for the Respondent. | 

Judgment.—tThis appeal arises out 
ofa suit for pre-emption. The Court below 
has dismissed the plaintiffs’ claim and the 
plaintiffs come here in appeal. The plain- 
tiffs alleged that a custom of pre-emption 
prevailed in the village. The only evidence 
they thought fit to produce in support of this 
allegation of the existence of the custom was 
the wajib-ul-arz of 1860. Paragraph 1 of the 
waitb-ul-arz is as follows:—‘This is a 
zemindari village which was purchased by us. 
It was settled with us, as a zemindart village 
consisting of one thok with specification of 


shares and after completion of all the `’ 


particulars. Hence, after full consideration 
and due deliberation, we reduce to writing the 
following conditions, and we shall act accord- 
ing to the same.” Paragraph 5 refers to pre- 
emption and is as follows :— Hach co-sharer 
is competent to transfer his own shares but 
at the time of transfer it shall be necessary 
for him to make the transfer first toa near 
co-sharer and on hisrefusal he (the transferor) 
shall inform other co-sharers in the village 
and then sell or mortgage the same for a 
proper price, if such a co-sharer does not take 
the property and pay the proper price, he 
(vendor) shall be at liberty to transfer the 
same to whom-so ever he likes and then no 
claim of pre-emption brought by anyone shall 
be entertained.” Paragraph 21 refers to 
leases. It says,— Up to this time lands were 
not given to the tenants for cultivation under 
leases and qgabuliats; they simply cultivate 
it on oral agreements. In future we shall 
let land on obtaining qabuliats from and 
giving leases to the tenants. If any tenant 


-cuitivates land without filing a gabuléat or 


taking a lease, he shall be dealt with accord- 
ing to law and we shall not deviate there- 
from.” Paragraph 24 is about the absence 
of a bund inthe village and an agreement 


“is entered into in the event of a bund be- 


coming necessary. We only refer to these 
_last two paragraphs in order to show that the 
wajib-ul-arz did in fact deal with matters 
which were to consolidate arrangements for 
the future between the co-sharers and which 
could not possibly be mattersof custom. The 
defendants gave in evidence another part 
of the Settlement Record of 1860. This docu- 
ment is to be found at pages 5 and 6 of the 
appellants’ book, It gives what appears to 
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be the history of the whole village. It shows 
the different Settlements that were made. 
Tt shows that up to the year 1618 the land 
was jungle, uncultivated, with no Settlement. 
The column of remark is as follows ;— Ti 
appears from the former Mohtwar’s report 
that up to 1225 this village was uncultivated. 
Afterwards it was settled along with the 
Baredhi jungle with Sarwan for five years 
with the direction that the jama of the first 3 
years should be remitted and for the (fourth) 
4th year be fixed at the rate of Rs. 4 per 
kura (share) and for the fifth year at the 
rate of Rs. 8 per kura (share) in respect 
of the cultivated land after deduction of the 
Makaddam’s $rd dues, in favour of Wasiullah, > 
Afterwards, under an order of the 29th 
January 1819, the village was settled with 
Shanker Pande on a varying: jama and from 
that time Shanker aforesaid after bringing 
the land under cultivation paid the revenue. 
Afterwards, under order dated the 17th of 
April 1823, Kishan Chand’s name also was 
recorded. Afterwards, upon an application 
of Shanker Pande, the name of Bhagirathi 
was entered who has been in possession ever 
since.” Then follows a list of transfers up to 
the year 1860. Only two transfers appear 
to have been made. One trausfer of the 
24th of September 1851 was a transfer when ' 
one Gajraj Rai had obtained a decreeagainst 
Mala Rai. The cause of the transfer is 
partition. This may either mean that Gajraj 
obtained a decree against Mala Rai and had 
the property sold and after that instituted a 
partition suit or it may mean that Gajraj Rai 
instituted a partition suit against’ Mala Rai 
who was a co-sharer, The only other transfer 
is a transfer which was made on the death of 
Bhagirathi Rai, whose name according to the 
column of remark was recorded on the appli- 
cation of Shanker Pande. We may mention 
that the Wajtb-ul-are was signed by Pirthi 
Rai, Bhairo Prasad Rai, Gajraj Rai, Shiva 
Din Rai, Darbans Rai, Surajmal Rai, Ram 
Autar Rai and Gumani Rai as zemindars. 
There isa mistake in the translation and 
Trebeni Rai onght to be Pirthi Rai. It will 
also be seen that Pirthi Rai and Bhairo 
Prasad Rai were heirs of Bhagirathi Rai, 
The question for decision is whether or not 
upon this evidence it can be said that the 
plaintiffs established a custom of pre-emption 
prevailing in the village. It must be borne 
in mind that the onus of proving such custom 
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lay on the plaintiffs. Have they discharged 
this by merely producing the Wajdb-zl-arz 
we have quoted above? Great reliance is 
placed on the Fall Bench ruling in Returajz 
Dubain v. Pahalwan Bhagat (1). We 
understand that decision to have laid down 
the following proposition. That where a 
‘Wajtb-ul-arz is given in evidence which refers 
toarightof pre emption as existing ina village, 
prima facie it must be presumed that the 
reference to pre-emption is arefence to a 
custom of pre-emption rather than to a 
contract and -this -notwithstanding that there 
are words which in their ordinary interpreta- 
tion seem more to apply to.« contract or 
agreement between the co-sharers, than to an 
existing custom, the reason being that it was 
the duty of the Settlement officers to record 
customs but ` nob contracts. We are, of 
course, bound by this authority. We can- 
not, however, altogether, shut our eyes to the 
fact that whether it was their duty to do so or 
not, the Settlement officers did, asa matter 
offact,record arrangements between co sharers 
as well as matters of custom. In thé present 
case we have referred to two paragraphs 
in which arrangements for the future are 
recorded which could not possibly be matters 
of custom. In fact the paragraph which 
refers to qabuléats and leases is a complete 
departure from the usage that up to that 
time had prevailed in the village. Assuming 
that we are bound, notwithstanding the 
language of the Wajib- ul-arz, in the present 
case to presume. prima faice that it refers 
to a custom and not to a contract, we think 
that presumption cannot, under the circum- 
stances of the present case, be said to bea 
strong presumption and we think that the 
regt of the Settlement record in conjunction 
with the language of the Wajib-ul-arz itself 
is amply sufficient to rebut any presump- 
tion. which has arisen. We think that 
great difficulty has arisen in these pre-emp- 
tion cases by reason of the fact that it has 
become the practice. in some Courts for the 
parties to rely entirely on extracts from the 
Wajtb-ul-arz and to pay no attention whatever 
to other evidence which might andin some 
cases must be obtainable to prove the existence 
or non-existence of the custom alleged. Great 
confusion has been the result, The Wajib-ul- 
arz, more often than not, was drawn up by an 
office drawing small salary and possessing 
` (1) 7 A, L. J. 1040; 7 Ind. Cas. 680, 
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-drawn up by skilled lawyer. 
-case the plaintiffs 


.Court below is correct. 


437 


little or no legal knowledge. The Courts 
have spent their time trying to construe 
document of this nature as if they were Acts 
of the Legislature or at least solumn records 
In the present 
have merely produced 
extracts of the Wajib-ul-arz of 186 '. No other 
Wajib ul-arz is produced either prior or 
subsequent. There is no evidence of a single 
case in which a right of pre-emption has been 
claimed or allowed. Onthe contrary another 
portion of the Settlement record produced 
by the defendants goes to show from the 
history of the village that there was hardly 
any transfer and, generally, that it was very 
improbable if not impossible that any custom 
of pre-emption could have grown up in the 


, village. We think the plaintiffs have entirely 


failed to discharge the onus of establishing a 
custom of pre-emption and the decision of the 
We dismiss the 
appeal with costs including in this Court 
fees on the higher scale. 

Appzal dismissed, 





CALCUTTA HIGH COURT. 
Seconn Civit Arrear No. 2635 or 1908. 
February 8, 1911. 
Present:— Mr. Justice N. Chatterjea, 
BROJO NATH CHUCKERBUTTY~—- 
PLantiFs—APPELLANT 
versus 


UDAY CHANDRA CHUCKERBUTTY 


AND OTHERS— DEFENDANTS — RESPONDENTS, 

Benamdar —Right of suit—Plaintiff partly interested 
in property in suit—Setting wp exclusive righi—Consent. 
of co-sharers, whether gives plaintiff right to decree fur 
possession, 

A benamdar as such is not entitled to maintain a 
suit to recover possession of property of which he is 
merely a benamidar. 

Mohendra Nath Mookerjee v. Kali Prosad Johuri, 30 
C. 265; 7 C. W. N. 229, relied upon. 

A lease was granted in the name of the plaintiff who 
was not the sole owner of the property leased but was 
jointly interested in it with his brothers. The plain- 
tiff sued for possession of the property and in the 
plaint set up his exclusive right on the basis of tho 
lease thereby denying the title of his brothers: 

Held, that if the plaintiff had sued for possession 
without questioning the title of his brothers, he 
might have been considered as holding on his 
own behalf as well as for his brothers; bué under 
the circumstances the plaintiff alone could not hoa 
allowed to maintain the present suit; that all the 

real owners should have been joined as plaintiffs and 
that their consent given in second appeal would nal 

entitle the plaintiff to a decrec: 
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Held, further, that although the lease stands in tho 
name of the plaintiff alone, it is open to the defendants 
who are in possession without title to show that he 
alone is not entitled to the property and to maintain 
the suit. 


Appeal from the decree of the Sub-Judge 
of Noakhali, dated August 24, 1908, affirming 
that of the Second Munsif at Lakhipur, dated 
August 12, 1907. 

Babus Jogesh Chandra Roy and Prokash 
Chantia Majumdar for the Appellant. 

Babus Romesh Chandra Sen and Upendra 
Naruin Bagchi, for the Respondents. 

Judgment.—The lands in dispute 
together with some other lands belonged to 
two brothers Gauri Kant and Kashi Kant. 
Their rights were purchased by one Uma 
Kant who also was their brother. On the 
death of Uma Kant his son granted a lease 
of the Jands to the plaintiff one of the sons of 
Gauri Kant. , He sues for possession of a 
moiety of the lands alleging that heis in 
possession of the other moiety. The defend- 
ant No.2 is the widow of Kashi Kant. 
She sold an eight-anna share of the lands 
to the defendant No. 1 and took a sub-lease 
from the latter and is residing in the huts 
standing on the land. 

The defence is that the lease was granted 
in the name of the plaintiff for the benefit 
of his father and his aunt the defendant 
No. 2, and that plaintiff’s brothers not having 
joined with him as plaintiffs, the plaintiff 
alone could not maintain the suit and that 
tke suit was barred by limitation. 

The Court of first instance holding that 
the plaintiff was the benamdar of his 
father and aunt and that the suit 
was barred by limitation dismissed the suit, 

On appeal the lower Appellate Court held 

‘that the lease was not for the benefit of the 
‘defendant No. 2, but that as the plaintiff 
“was the benamdar for all his brothers he 
could not maintain the suit and accordingly 
confirmed the decree of the Court of first 
instance. 

The plaintiff has appealed to this Court 
and it has been contended on his behalf; first 
thatthe plaintiff himself having an interest 
in the property and his brothers having been 

' made defendants and not having guestinned the 
‘exclusive title of the plaintiff, a detree should 
‘have been passed in his favour; second that the 
, defendant No. 2 having been found to have 
‘no.title, she or the defendant No.1 cannot 
‘resist the plaintifi’s suit as the lease stands 
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in his name, thzrd that the defendant Nos. 3 to 
5 having appeared in this Court through a 
pleader and given their cousent toa decree 
being passed in plaintiff's favour, a decree 
should be passed and at any rate’ the case 
should be sent back for making them co- 
plaintiffs, fourth that at all events the tase 
should go back for determining plaintifi’s 
share or for giving a decree for joint posses- 
sion to the plaintiff. 

With regard to the first contention it ap- 
pears that the balance of authority in this 
Court is in favour of the view that a benam- 
dar as such is not entitled to maintain a suit 
for recovery of possession of property of which 
he is merely a benamdar. See Mohendra Nath 
Mookerjee v. Kali Prasad Johuri (1) and the 
cases cited therein, But it has been urged 
that the decisions of the Calcutta High Court 
which lay down that a benamdar cannot 
maintain a suit for possession are all cases 
in which the plaintiff was a mere benamdar 
for other persons and had himself no interest 
in the property at all and as in the pre: 
sent case the plaintiff has some interest in 
the property the principle laid down in the 
said cases should not be'applied to the present 
case. Here the lease, according to the find; 
ings of the lower Appellate Court, was grant- 
ed in the name of the plaintiff for the benefit 
of himself and his brothers the defendants 
Nos. 3, band 5 who are in the same mess with 
him, 

The plaintiff, the: afore, might be consider- 
ed as a person holding the land on his own 
behalf as well as for his brothers, had he 
sued for possession without questioning the 
title of his brothers, and in that view the 
case might be distinguished from the cases 
where the plaintiff isa mere benamdar and 
has ro title whatever to the property. But 
the plaintiff in his plaint denied the title of 
his brothers. He distinctly stated that his 
brothers have no interest in the lease and 
that they had been allowed as a matter of 
favour to reside onthe land. The plaintiff, 
therefore, set up an exclusive title in himself 
to the entire property and denied the title of 
his brothers who were made pro forma de- 
fendants in the suit, and in the fifth prayer 
in the plaint the plaintiff prayed that if the 
pro forma defendants denied his title,a decree 
might be passed against them for khas pos- 
session by declaring his right and for other 

(1) 30 C. 266; 7 C. W. N. 229, į 
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reliefs as prayed for against the principal 
defendants. He himself, therefore, invited 
the Courtto decide whether he is the sole 
owner. The case made by the plaintiff has, 
however, been found to be false and I do not 
think: in these circumstances the plaintiff 
alone should be allowed to maintain the suit 
for recovery of the entire property, merely 
because he is interested in the property along 
with his other brothers. It is true that 
plaintiff's brothers have appeared in the 


Court through a pleader who has given his - 


consent to-a decree being passed in his 
favour. But this isafter the lower Appel- 
late Court has found that their aunt has 
got ‘no interest in the property. The bro- 
thers did not appear so long as there was 
“any possibility of the Courts holding that 


the lease. was for the benefit of their 
N aunt also. And if all the real owners 
must join. as plaintiffs, I do not see 


how the consent of the brothers can entitle 
the plaintiff tò a decree for possession of the 
entire property. The first contention, there- 
fore, fails. 

As regards the second contention the de- 
fendants who arein possession, though found 
to have no title, are entitled to resist the 
.claim for possession on the'ground that the 
suit cannot be maintained unless all the real 
owners. join in the suit as co-plaintiffs, 
Although.the lease stands in the name of 
the plaintiff alone, it is’ open to the defen- 
dants in a suit for ejectment to show that he 
alone is not entitled to the property, and it has 
been found ‘by both the Courts below that he 
is not. 

The: second contention aks accordingly 
fails, 

The third. tê nb San also has no force. I 
have already. dealt with the question as to 
whether plaintiff can be given a deciee be- 
cause his brothers have in ‘this Court given 
their consent to a decree being passed in his 
favour. As regards the prayer for joining 
them as co-plaintiffg I do not think that 
under the circumstances of the case that 
should be allowed at the present stage. 
The plaintiff distinctly denied the title of 
his brothers in the plaint, and though 
the question was raised he--insistéd iu 
‘both the Courts below upon his own ex- 
<clusive title, and did not before this askthe 
Court to join them as co-plaintiffs. Ithiok 
under the circumstances the prayer of the 
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red his rights to the 
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plaintiff should nob ba granted at this stage 
ofthe case. 

As regards the last contention, ib appears 
that there was no prayer in the plaint for 
determination of shares or. for joint posses- 
sion. The plaintiff alleged that he is already 
in possession of au eight-anna share of the 
property, and wanted to recover possession of 
the other 8 annas. ft is pointed out on behalf 
of the respondents that the plaintiff is already 
in possession of more than ‘what his share 
would be as he is one of four brothers, But 
it does not appear what his share is in the 


‘property. Whatever that may be having re- 


gard to the pleadings, itis too late now for 
him to ask this Court to send back the case 
to the first Court for determination of shares, 
or for a decree for joint possession, Besides, 
the plaintiff is in exclusive ‘possession’ of an 
eight-anna share. He cannot, therefore, ask 
for a decree for joint possession of the romain- 
ing eight-anna share. 

The appeal, therefore, fails and is dismissed 
with costs. 


Appeal dismissed, 


t 





CALCUTTA HIGH COURT. 
Reesuar Civiu Aresa No. 823 or 1909. 
February 3, 1911, 

Present: —Mr. Justice Woodroffe and 
Mr. Justice Curnduff, 
RAM JIBAN BHADRA—Derenpayt— 
© APPELLANT 
versus 
TAJ-UD-DIN KAZI— Prante 


RESPONDENT, 
Patni Regulation (VIIL of 1819), 8.13, para ja 


‘Advance by darpatnidar to save sale for arrears of 


rent, to have effect of wsufructuary mortgage—Dar- 
patnidar in possession—Subsequent default and 


scle—Right of darpaimidar to surplus sale proceeds 


over prior mortgage —~Bengal Tenancy Act (VIII of 
1885), s. 171, swb-s. (1) cl. (b)—Contract Act (IX of 
1872), s. 69. 

. The defendant R, was the mortgagee of a certain 
paint, and he obtained the usual decree in 1905. 
In 1991 there was default inthe payment of the 
patni. rent, and B. the darpatnidar advanced the 
and he was 
placed in. possession of the patni under section 13 
of the Paini Régulation, paragraph 4. B. transfer- 
plaintiff who succeeded in 
possession of the patni. The plaintiff failed to pay 
one instalment of the patni rent, and the patni 
being eventually put up for sale, was purchased by 
the defendant R. in 1904. The plaintif then sued 
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the patnidars and R, for a declaration that he was 
entitled before all others to recover from the sur- 
plus sale-proceeds the amount which he had paid for 
B’s. rights as well as the payments which he had 
made on account of the patni rent previous to the 
default: 

Held, that while the plaintiff was in possession 
of the patni, he himself was liable to pay the patni 
rent. 

Lala Bharub Ghandra Karpur v, Lalit Mohun Singh, 
12 C. 185, relied upon, 

Therefore, he cannot claim any charge on the 

sale-proceeds in respect of the instalments of 
rent which he had paid and was bound to pay, nor 
can he appeal to equitable principles in support of his 
claim, as it was admittedly through his own fault that 
the tenure was brought to sale. 
- Held, also, that the fourth clause of section 13 of 
the Patni Regulation gives a usufructnary mortgage of 
the patni to the person making an advance under the 
clause, and it is doubtful whether it is open to him to 
seek another relief by setting up a salvage-lien under 
section 171, sub-section (1) clause (b) of the Bengal 
Tenancy Act. . 

Heid, also, that the plaintiff was bound to elect 

one or other remedy, and that having, by obtaining 
ossession, actually chosen the remedy under the 
egulation, he was confined to it and it was not 

open to himtoattempt to combine both remedies. 

Held, further, that the plaintiff had no claim under 
section 69 of the Contract Act, for it was not the duty 
of the defendant R., gua mortgagee, to discharge the 
patni rent. 


Appeal from the decree of the Additional 
Sub-Judge of Bankura, dated March 3], 
1909. 

Babus Boido Nath Dutt, Mon Mohan Dutt 
and Tarini Das Banerjee, for the Appel- 
lant. 

Babu Bijoy Kumar Bhattacharyya, for the 
Respondent. 

g Judgment. 


Carnduff, J—The main facts of the suit 
out of. which this appeal arises, are not in 
dispute. 

Defendant No. 18, one Ramjiban Bhadra, 
was the holder of a mortgage of a certain 
paint executed in his favour by the patnidars 
in 1694. On this mortgage he sued on the 3rd 
March 1902, and he obtained the usual decree 
on the 17th May 1905. 


Meanwhile there had been several defaults 
inthe payment of the rent of the patni. In 
.March 1901, the first of these occurred, and 
on that occasion Benode Behari Dey, who was 
‘the darpatnidar in respect of 17$ gundas of 
the patni, advanced the arrear so as to save 
the. tenure from sale under the Bengal Paint 
` Taluks Regulation, 1819, (VIII of 1819), and 
“was, in the following July, under the fourth 
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paragraph of section 13 of that Regulation, 
placed in actual possession. Benode there- 
after, in October 1901, conveyed all his rights 
as darpatnidar to the plaintiff, Sheikh Taj- 
ud-din Kazi, who succeeded in due course to 
possession of the tenure and enjoyment of 
the profits thereof. In this situation, the 
plaintiff paid these instalments of the patni 
rent; but in 1903 he failed to pay the fourth 
as it fell due, and in consequence proceedings 
were once more taken under the Regulation, 
the paini being eventually put up for sale and 
purchased by Ramjiban Bhadra on the 15th 
May 1904. The surplus sale-proceeds, after 
satisfaction of the claim for rent, were de 
posited in the Collectorate, as provided by the 
Regulation, and the present action was brought 
by the Sheikh against the patnidars and 
others (including Ramjiban) for a declara- 
tion that he was entitled, before all cthers, 
to recover from that deposit the amount 
which he had paid forthe original darpaint- 
dar’s rights, as well as the three payments 
subsequently made by him on account of the 
patni rent. The claim was opposed by Ram- 
jiban on the strength of his mortgage-decree; 
but it succeeded on the whole, and that de- 
fendant has now appealed. 

The  plaintiff-respondent’s contentions, 
briefly put, are these, first, it is said that his 
charge is made paramount by the fourth 
paragraph of section 13 of the Regulation 
itself. And then; the argument proceeds, 
apart from the Regulation, the rent’ is de- 
clured to be the first charge on a tentre by 
section 65 of the Bengal Tenancy Act, 1885, 
(VIII of 1885), which does not interfere 
with and, therefore, as was explained in 
Durga Prasad Bandopadhya v. Brindaban Roy 
(1), applies to patnis and supplements the 
law, relating thereto. The respondent, it is 
contended, is equitably entitled to be sub- 
rogated to the rights of the rent received and 
consequently to claim a similar first charge 
on the surplus sale-proceeds. In my opinion, 
these contentions are, in the circumstances of 
this case, unsound and unreasonable, and 
they cannot be allowed to prevail. ` 

As was pointed out by this Court in Lele 
Bharub Chandra Karpur v. Lalit Mohun Singh, 
(2), while the respondent was in possession 
of the paint under the Regulation, he himself 


was liable to pay the patni rent to the 
(1) 19 C. 504 at p. 507. 


(2) 12 C. 185, 
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superior landlord, the defaulting patniédars 
being relieved of the responsibility therefor 
for the time being. It is obvious, therefore, 
that he cannot claim any charge on the 
sale-proceeds in respect of the three instal- 
ments of the rent which he paid, and was, as 
I have shown, bound to pay. Nor do I under- 
stard how, when it was admittedly through 
his own fault that the tenure was brought 
to sale in 1904, he can appeal to equitable 
principles in support of his claim. No doubt, 
his case seems to have been that it was owing 
not to his fault, but to his misfortune in be- 
ing prevented from collecting much rent from 
the tenants, that the fourth instalment after 
his entering into possession was not forth- 
coming, but I can find no evidence to prove 
that the appellant was to blame for that de- 
fault by reason of his colluding, as is sug- 
gested, wilh the patnzdars and seducing the 
ryots, while the evidence offered in proof of 
- the allegation that, had the appellant not 
broken a promise to pay a substantial sum 
due from him as renton the day fixed for 
the sale, the respondent would have been 
able to avoid defaulting, is singularly vague 
and altogether ixconclusive and uncon- 
vincing. As regards this allegation, indeed, 
not only is it not shown that the appellant 
was a tenant at all, but it is admitted by 
the respondent in his evidence that in the 
papers filedby him no jama stands in the 
name of the appellant. 

Then it seems to me that the fourth para- 
graph of section 13 of the Regulation does 
not create the first charge which the re- 
- spondent seeks to derive from its provisions. 
What it does give the person making an 
advance under it, appears to be tantamount 
to an usufructuary mortgage of the paint, 


for it declares that “he shall be entitled, ` 


on applying for the same, to obtain im- 
` mediate possession of the tenure of the 
defaulter in order to recover the amount so 
advanced from any profits belonging thereto.” 
The Regulation thus provides a particular 
relief, which was available for the respondent, 
and it appears to be at least doubtful whe- 


ther it was open to him to seek another re- | 


lief by setting up a salvage-lien such as that 
given by section 171,-sub-section (1), clause 
(b), of the Bengal Tenancy Act, 1885, in the 
case of a tenure or holding advertised for 
sale under Chapter XIV of that Act. Con- 
‘ceding, however, for the moment that it 
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was, I think that he was bound to elect 
one or other remedy, and that, having by 
obtaining possession actually chosen the 
remedy provided by the Regulation, he was 
confined to it, and if was not open to 
him to attempt, as he has done, to combine 
both remedies. The result appears to me to 
be that he is, at most, relegated to the 
position of a mortgagee; and, as his mort- 
gage is of later date than the appellant's; 
he‘cannot possibly be yielded priority in 
proceedings against the sale-proceeds, to 
which, on the sale of the paing all mortgage- 
liens thereon were transferred by virtue of 
section 73 of the Transfer of Property Act 
1882, (IV of 1882). Nor can he, so far as 
I can perczive, have any claim on the basis 
of section 69 of the Indian Contract Act, 
1872 (IX of 1872). For it was rot the ap- 
pellant’s duty, guz mortgagee, to dis- 
charge the patni rent; it was to protect his 
own interest alone that the respondent’s 
vendor advanced the arrear due in 1901, 
and it was in fact immaterial to the ap- 
pellant whether the putni was then sold 
_for arrears of rent or not; since on such 
sale his mortgage-lien must, as I have 
already indicated, have been transferred 
by operation of law to the surplus sale 
proceeds. : 
It has also been argued on behalf of the 
appellant that the respondent, having fail- 
ed to institute a suit under the fifth para- 
graph of section 17 of the Regulation, 1819, 
within the time—two months from the 
date of the sale—limited therefor, lost all 
remedy. But, in the view which I have 
taken of the case, ibis unnecessary to consider 
this argument or the applicability of the pro- 
-vision referred to. D 
The result is that, in my opinion, this ap- 
peal must be allowed, the decree of the 
Court below discharged and the suit dis- 
.missed with costs in both Courts. ‚The 
‘hearing fee, I would assess at five gold 
mohurs. . 
Woodroffe, J—I agree. 


Appeal allowed. 
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SIND JUDIOIAL COMMISSIONER’S 
. COURT. 

Crrinat Revision Arrear No. 166 or 1910. 
February 9, 1911. 
Present:—Mr. Pratt, J. C. and 

Mr. Crouch, A. J. O. 
AHMED KHAN walad ALLAH BAKHSH 

i KHAN— APPLICANT 

versus 
EMPEROR— Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 178, 
190 (1) (b), 351—Police report—Jurisdiction—Magis- 
trate cannot take cognizance of offence in the absence 
of a Police report under s. 178 ifhe is not empowered 
ander s. 190 (1) (e). 

The report 1eferred to in section 190 (1)(b), Crimi- 
nal Procedure Code, is the report described in section 
178, i.e. a report made by the Police after the case 
has been investigated and the facts ascertained 
and the conclusion arrived at that there are sufficient 
grounds to justify the person reported against 
being forwarded to the Magistrate. 


Three persons were sent up by the Police for 
trial under sections 380 and 457, Indian Penal Code. 
A remark was added tothe Police report that it 

“had been elicited that one dA. had instigated the 
commission of the theft und that the Court is at 
liberty to take action against A. on legal evidence 
being tendered, At the conclusion of the trial against 
the three persons, the Magistrate ordered that a non- 

. bailable warrant be issued against A. and he be tried 
under sections 380, 457/109, Indian Penal Code: 


Held, that the Magistrate, who was not empowered 
to act under section 190 (1) (e), Criminal Procedure 
- Code, had no jurisdiction to issue the warrant, be- 
-'oause there being no Police report against A, under 
_ section 173, . the Magistrate could not proceed under 
section 190(1) (b), nor could he proceed under section 

* 851, as A. was not in attendance in his Court, 


Judgment.—tThree accused persons 
were sent up to the City Magistrate, Shikar- 
pur for trial for offences under sections 457 
. and 380. The accused were sent with the 

usual charge sheet or report of facts, consti- 
_ tuting the offence, under section 173, Crimi- 
. nal Procedure Code. 

In this report the Police added the remark 
that,— 

“As against Ahmed Khan son of Allah 
Bux Khan, Pathan, it has been elicited from 
the accused party and witness No.7 that 
this theft has been committed at his instiga- 
tion. On legal evidence being tendered, the 
Court is at liberty to take the usual proceed- 
ings against him.” 

The Magistrate at the conclusion of the 
case against the three accused made the 
following order:— 

“I find in Police chalan sheet No. 44, with 
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which Kandero, Amirbux and Imambux were 
sent up for trial to this Court, a request by 
City Inspector Police, Shikarpur, that Ahmed 
Khan, walad Allahbux Khan, abetted the off- 
ence of house-breaking in respect whereof the 
above persons were sent up. Looking at that 
request and considering what has transpired 
in the proceedings against Kandero and 
others J order that a non-bailable warrant do 
issue for the arrest of Ahmed Khan to be 
tried under sections 457 and 380/109, Indian 
Penal Code.” 

Ahmed Khan has now applied to us in our 
revisional jurisdiction to concel this order. 

The Magistrate had no jurisdiction to take 
cognizance of offences under section 190 
(2) (c). He could not have proceeded under 
section 351, Criminal Procedure Code, for 
Ahmed Khan, the applicant, was not in attend- 
ance in his Court. The only section under 
which the Public Prosecutor has attempted 
to justify the order is section 190 (2) (b). 
That section gives the Magistrate power to 
take cognizance of offences upon a Police re- 
port of facts which constitute such offence. 
Here the Magistrate bases his order not only 
on the Police report but on evidence that 
transpired in the proceedings held before 
him. Thisevidence clearly did not afford 
a legal basis for his order. But, even neglect- 
ing that part of the order, can the action 
of the Magistrate be supported by the Police 
report? 

The Police report referred to insection 190 
(2) (b) is the report made by the Police 
under section 173 at the conclusion of their 


. investigation, and that section itself lays 


down the facts constituting the offence that 
should appear in the report, e. g., the names 
of the parties, the nature of the information 
and the names of the persons who appear to 
be acquainted with the circumstances of the 
case. Mv. Raymond contends that any 
Police report containing an allegation that 
an offence has been committed would suffice 
but this is clearly not the case, for the 
first information sent by the Police under sec- 
tion 157 is such a report, and yet section 159 
shows that the Magistrate is not justified in 
putting the person reported against on his 
trial on sucha report. All he can do is to 
hold a preliminary inquiry in order to assist 
the Police in their investigation. The report 
made by the Police in this case shows that 
they had not elicited the facts constituting 
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the offence for they merely invite the Magis- 
trate to take cognizance in the event of such 
facts being elicited in the course of the trial 
of the three accused. 

We think it clear that the report ‘referred 
to in section 190 (1) (b) is the report des- 
cribed in section 178, č. e., a report made br 
the Police after they have investigated ‘the 
case and ascertained the facts and came 
to conclusion that there are sufficient 
grounds to justify forwarding the pengon 
rèported against to tke Magistrate. 

As against the applicant the report fulāls 
none of these conditions, it merely indicates 
that the Police either shirked their own 
duties of investigation, or that on investiga- 
tion they did not think there were sufficient 
grounds for taking action against Ahmed 
Khan by arresting him under section 170 or 
by reporting on his case to the Magistrate 
under ‘section 173. In these circumstances, 
the Magistrate not being empowered under 
section 190 (1) (c) had no jurisdiction to 
put himself in the place of the Police and 
order the arrest of the applicant. 

We cancel the order of the Magistrate and 


annul the warrant issued against the ap- 


plicant, 
Order cancelled, 


CALCUTTA HIGH COURT. 
BEGOND CivIL Arpwat No. 187 or 1909. 
February 10, 1911. 
Present:—Mr. Justice Chitty and 
Mr. Justice N. Chatterjee. 

KALI SANKAR DEBYA—P tarytirr— 
APPELLANT 
versus 
KALOO MOLLAH AND OTHERS— 


Derren dANTs—RESFONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 88, 105, cl. (4) 
~—-Getiling fair and equitable rent-—Second appeal— 
Presumption—Existing rent—Non-payment of rent for 
a generation. 

In a proceeding under -section 105 of the Bengal 
Tenancy Act, there is no second appeal. 


In such a proceeding it was found that no rents - 


had been paid in respect of the lands for over a 
generation: 

Held, that there was no ‘existing rent’ so as to 
attract the presumption under clause (4) of section 
105, and that there had been no increase or reduction 
of rent, but merely the fixing of a fair and equitable 
rent. 


. Appeal from the decision of the Special 
Judge of Pabna dated May 29th, 1909, modi- 
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fying that of the Assistant Settlement Officer 
of Serajganj, dated August 28, 1907. 

Babus Ram Ohandra-Majumdar, Karunamoy 
Bose and Jitendra Nath Lahiri for the Appel- 
lant. 

Babu Tarak Chandra Chakravarti, for the 
Respondents. 

Judgment.—tThis is an appeal by the 
plaintiff in a suit brought by her under 
section 105 of the Bengal Tenancy Act 
against all her tenants (defendants Nos. 1 
to 75) for settlement of fair and equitable 
rents. She prayed that the rent of the several 
tenants as recorded in their respective kha- 
tzans might be enhanced on several gronnds. 
The Assistant Settlement Officer fixed what 
he found to be a fair and equitable rent in 
each case. On appeal, the Special Judge 
of Pabna has fixed the rents at somewhat 
lower figures. 

It is objected by the defendants-respond- 
ents, that no second appeal lies to this Court, 
and, in our opinion, that contention is saund. 
Some attempt was made to argue on behalf of 
the plaintiff that the Courts balow had not 
confined themselves to the fixing of a fair 
and equitable rent under section 105 but had 
gone into matters which would properly fall 
under section 1(6, and the case of Pirthi 
Chand Lal Chowdhuri v. Sheikh Basarat Ali(1) 
was cited. But, as a matter of fact, the Courts 
have not gone outside the provisions of sec- 
tion 105 nor does the decree of the lower 
Appellate Court do more than fix the several 
rents. Wethink, therefore, that no second 


appeal lies. 


Anticipating this decision the plaintiff, at 
the time of filing the appeal,. filed also an 


_ application for revision under section 115 of 


the Civil Procedure Code, and now asks us to 
interfere in our revisional powers. We are 
unable to see that any good ground has been 
The chief ob- 
jection appears to be that the Special Judge 
has disregarded the provisions of section 105 
(4) ; that he has not given the necessary pre- 
sumptive value to the existing rents; and that 
he has not had due regard to the rules laid 
down in the Act, (i. e., in section 38), for the 
guidance of the Civil Court in reducing rents. 
The short answer to this is thatthe Special 
Judge has found as a fact (a finding which 
we are bound to accept) that no rents have 


(1) 3 Ind. Cas, 449; 13 C. W. N. 1149; 3870. 
10 C. L. J. 348. 
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been’ paid in respect of these lands for over 
a generation and that there are consequently 
no existing rents. There has, therefore, been 
no increase or reduction of rent but merely 
the fixing of a fair and equitable rent. That 


RAM SAHAI 


was a matter with which the lower Appellate © 


Court was fully competent to deal and we 
cannot see that it has exercised its jurisdic- 
tion illegally, or with any material irregu- 
larity. A 

“The appeal i is accordingly dismissed with 
costs. The application is rejected, but in 
respect of it we make no separate order as 


to costs. g 
Appeal dismissed. 


ALLAHABAD HIGH COURT. 
. Seconp Civin APPERAL No. 1227 or 1909. . 
January 27, 1911. pe.. 
-| Present:—Mr. Justice Richards and 
‘ Mr. Justice Tudball. 
KISHAN—Dosrenpsxt—APPeLLANtT 
VETSUS 
RAM SAHAI AND OTHERS——PLAINTIFFS— 
’ RESPONDENTS. 

Pre. emption—'Hissadar karibi’ whether implies near- 
ness in blood or space—Further 
vendee for higher price—Pre-emptor liable to pay the 
price given in the first sale and not that given on further 
sale. 

.The pre-emption clause of a Wajib-wl-arz ran as 
follows: :~“Each individual co-sharer has a right to 
transfer his property by sale ormortgage, but while 
trdnsferring it, he will offer it first.to his brother and 
near co- sharers (hissadar karibi) and in case of refusal 
he will ask the other co sharer, and if he too refuses 
to take the property, then he will mortgage of sell it 
to astranger”. 

‘Held, that hissadar karibi in the Wajib-ul-arz meant 
nearness in space. 

A. sold his property to B. a stranger for Rs. 3,000. 
B. sold it to O. for Rs. 3,500. D. brought a snit for 
pre-emption: 

~Held, that D. was entitled to pre-empt on payment 
of Rs. 3 ,0GO, the price fixed at the first sale. 

Kamta Prasad v. Mohan Bhagat, 6 A. L. J. 966; 
3 Ind. Cas. 762; 82 A. 45, referred to. 

“Second appeal from the decision of the 
District Judge of Aligarh dated the 25tn 


September 1909. 
Mr. Durga Oharan Banerji (with him Mr. 
Benoy Kumar Mukerji), for the Appellants. 
Mr. Gulzari Lal for the Respondents. 
‘“Judgment.—tThis appeal arises 
out of a suit brought to enforce a right 
of pre-emption in réference to certain 
‘zemindart. On the 14th of May 1906 the 


original vendor sold the -property to the 
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defendant Ram Chander. On the Ist of. 
August 1906 Ram Chander executed a sale- 
déed of the same property in favour of 
Kishun Lal for a sum of’ Rs. 3,500 of which 
the sum of Rs. 1,500 purported to have been 
paid in cash while a bond for R3. 2,00) for 
the balance was piven. The present suit 
was instituted on the 12th of November’ 
1906. ` The village at the time of the sale 
vas divided into two thoks. The plaintiffs 
were co-sharers in both thoks. ‘Ram Chander, ‘ 


` the original vendee, was an entire stranger, 


The vendee‘of the second sale, Kishan Lal, 


“was aco-sharer in the thok other than that 


in which the pre-emptive property is 
situate. The Court of first instance gave 
a decree to the plaintiffs conditional on the 
payment of Rs. 2,836-15-0. On appeal the 
plaintiffs’ right to pre-empt was upheld and 
the actual sale-consideration was held to be 


~ Rs. 3,000. The decree in favor of the plain- 


tiffs was conditional on payment of that sum. 
A plea . was raised ‘by the plaintiffs that the 
second sale of the Ist of August 1906 in 
favor of Kishan Lal was a fraudulent tran- 


‘ saction but neither of the Courts below has’ 


gone into that question. On second appeal 
two points are raised. It is urged first that’ 
the plaintiffs are not entitled to pre-empt- 
even under the terms of the wagjzb-ul-arz. 
Next, itis urged that the plaintiffs must 
pay Rs. 3,500 the amount paid by Kishan 
Lal to Ram Chander and the the plaintiffs are 
not entitled to take the property on payment 
of Rs. 3,000 only. The wajid-ul-arz runs as 
follows: “Each individual co-sharer has a 
right to transfer his property by sale or 
mortgage; but while transferring it, he will 


~ offer it first to his brother and near co-sharer 


and in case of refusal he will ask the 


‘ otber co-sharer, and if he too refuses to take 


the property, then he will sell or mortgage it 
to a stranger.” It is contended that the words 
“his brother and near co-sharer” clearly. 
indicate that the first co-sharer who is 
entitled to take property must be a-blood re- 
lation of the vendor. ‘“Hissadar karibi”, it 
is urged, refers to nearness in relationship 
and not to nearness in space. The lower 
Courts have held that as the village is 
divided into thoks the words “hissadar 
karibi ” naturally mean nearness in space.’ 
It is urged that at the time this wazib-ul-arz 
was drawn up in 1867 this village consisted- 
of one mohal without any sub-division whatso- 


P 
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ever andin this respect our attention was 
called to the wajib-ul-arz of the village. On 
a close examination of that document we 
find that although there had been no per- 
fect partition of the village yet. as a matter 
of fact, the co-sharers had privately divided 
the village into certain paitis and actually 
paid revenne tothe Government in certain 
specific shares. This private partition is 
actually set forth in the wajtb-ul-arz itself. 
In these circumstances, in our opinion, the con- 
struction placed by the lower Court on the 
wajib-ul-arz appears to be a reasonable and 
correct construction and in this instance the 
words ‘“Hissadar karibi”? relate to nearness in 
space and not to nearness in relationship. 
In respect of the sale consideration, taking it 
for granted that the second sale by Ram 
Chander to Kishan Lal was a bona fide sale 
for Rs. 3,500 the plaintiffs are still entitled 
to take the property on payment of the 
sum of Rs. 3,000 only, namely, the price paid 
at the time of the first sale which they seek 
to - pre-empt. The principle which was 
applied in the case of Kamta Prasad v. 
Mohan Bhagat (1) applies equally to the 
present case. At the time Kishan Lal pur- 
chased from Ram Chander the plaintiffs had 
subsisting right to take this property on 
payment of Rs. 3,000 only and Kishan 
Lal must be deemed to have known of 
that right and to have taken the property 
subject to that right to be exercised within 
the time allowed by law. We dismiss the 
appeal with costs including in this Court fees 
on the higher scale. 
Appeal dismissed. 


(1) 6 A. L. J. 966; 3 Ind. Cas. 782; 32 A. 45. 





MADRAS HIGH COURT. 
Sreconp Civit Arrear No. 872 or 1909. 
February 2, 1911. 
Present:—Myr. Justice Abdur Rahim and 
Mr. Justice Ayling. 
BHOGAVALLI VENKAYYA—ÅPPELLANT 
versus 
BHOGAVALLI RAMARRISHNAMMA 


AND OTHERS— RESPONDENTS. 

Limitation Act (XV of 1877), Sch. II, Arts. 127, 136 
— Suit by purchaser from a member of a joint Hindu 
Jamily alleged to have been out of possession— Limitation 
—“ Possession”, meaning of. 

The word “possession” in article 186 of the Limit- 
ation Act in¢indes such possession as a member of a 


joint Hindu family is presumed to have in the family 
property until excluded therefrom, Sas 
To a suit by a purchaser of property from a 
member ofa joint Hindu family, who is alleged to 
have been out of possession at the time of sale, Article 
136 and not Article 127 of the Limitation Act applies. 
Ram Lakhi v. Durga Charan Sen, 110, 680 and 
Muthusami v. Ramakrishna, 12 M. 292, referred to, 


Second appeal againstthe decree of the 
Subordinate Judge’s Court of Kistna at 
Ellore in Appeal Suit No. 241 of 1906, pre. 
sented against the decree of the Court of the 
District Munsif of Tanuku in Original Suit 
No. 289 of 1904. 

Judgment.—‘The Subordinate Judge 
was not entitled to find against the plaintiff 
that the purchase by him was nominal ag 
such an issue was not raised at the trial. 

He finds that the properties belonged 
originally tothe grandfather of the first de- 
fendant and the father of defendants Nos. 2 
and 3 who were brothers and members of a 
joint family. That being so, the title of the 
first defendant’s grandfather must be held to 
exist unless it is shewn that it came to an 
end by some means known to him. The facts 
found do not make out any such cessation 
of the title of the plaintiff’s vendor. 

It is, however, found that the first defen- 
dant’s father had left the village about forty 
years before suit, and upon this, the question 
arises whether the suit of the plaintiff would 
not be barred. To a suit like this by the 
purchaser from a member of a joint family 
who is alleged to have been out of possession 
at the time of sale, Article 136 of the Limit- 
ation Act applies in terms and not Article 127 
[see Ram Lakh v, Durga Oharan Sen (1), and 
Muthusami v. Ramakrishna (2).1 It is. how- 
ever, contended on behalf of the respondents 
that the possession contemplated in Article 
136 is actual possession and not such posses- 
sion as a member of a joint family is presumed 
to have in the family property until excluded 
therefrom, We are, however, unable to accept 
this contention, for, if it were well-founded 
the result would be that while in a partion. 
lar case the member of the family would be 
himself entitled to institute a suit to enforce 
his share in the family property if he had not 
been excluded from enjoyment thereof for 
twelve years, the right of a purchaser from 
that member would be barred under the same 
circumstances. Weshould refrain from put- 


ting a construction which would tend t ` 
(1) 11 C. 680. o such 
(2) 12 M. 292, 
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anomaly. We think, therefore, that the lower 
Appellate Court should submita finding as 
to whether the plaintiff's vendor was ever 
excluded from the joint family property, and, 
if so, for what period before suit and we 
direct it accordingly. 

The finding should be submitted within 
six weeks, and seven days will be allowed for 
filing objections.” 

- In compliance with the order contained in 
the above judgment, the lower Appellate 
Court submitted the following 

FINDING 

“The High Court directed me to submit a 
finding onthe evidence on record on the 
following issue :— 

“Whether the plaintiff's vendor was ever 
excluded from the joint family property, and 
if so, for what period before suit ?” 

- “2, The plaintiff’s case was that his vendor 
was in joint possession of the property, that 
is, the produce was being divided between 
him (ist defendant) on the one hand and 
the 2nd and 2rd defendants on the other 


hand. But the 4th defendant’s case was 
that the 2nd and 3rd defendanis who were 


his vendors have been exclusively enjoying 
the property for the last upwards of forty 
years and that the Ist defendant did not 
participate in the profits during the said 
period. There is no evidence on either side 
that the Ist defendant had been excluded 
from the enjoyment of the joint family pro- 
perty. The burden of proving the alleged 
exclusion would lie on the defendants Nos. 2 
to 4, Their case simply was that the Ist de- 
fendant and his father had riot been in enjoy- 
ment of the property for nearly forty years. 
There: being no evidence with regard to the 
exclusion, I find the issue remitted i in favour 
of the plaintiff.” : 

. This second appeal coming on this day 
for final hearing after the return of the above 
finding, the Court delivered the following 

Judgment.—the finding is in favour 
of the appellant. The appeal is allowed and 
the judgment of the Subordinate Judge is re- 
versed and that of the District Munsif re- 
stored with costs in this Court and the lower 
Appellate Court. 

Appeal allowed. 


MADRAS HIGH COURT. 
Seconp Civiu Appeat No. 1516 o 1909. 
January -24, 1911. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Ayling. 

MITTEVI PATTABHI RAMANUJA- 
CHARYULU AND OTHERS— APPELLANTS 
VveTSUS 
PEDUTI ALAGASINGRACHARYULU 


AND OTHERS— RESPONDENT. 

` Hindu Law—Claim to office—Resignation by office- 
holder—Possession of office by his mother—Right of the 
person who resigned to succeed to his mother on her 
death, 

Plaintiff, who held the office of Ar hätä for two 
days in each month, having resigned his. office, was 
succeeded by his mother: 

Held, that on the mother’s death the plaintiff would 
succeed to the office and not his heirs, and that there 
was no analogy between an office and.an ordinary: 
piece of property. 


Second appeal doatnat-the decree of the 
Subordinate Judge’s Court of Kistna at El-. 
lore in Appeal Suit No. 160 of 1908 presented 
against the decree of the Court of the 
District Munsiff of Ellore in Original - Suit 
No. 359 of 1904. 

Judgment.—The suit ont of which 
this second appeal arises was brought by 
the plaintiff (respondent) to recover the 
ofice of Archakar of a certain temple for 
4 days in each month. The post was held 
by the plaintiff's mother up to’ her death 
in 1901, partly in virtue of a demise Ex- 
hibit 1II executed by her husband in 1877 
shortly before his death and partly in virtue 
of the decree of this Court Exhibit VIIT 
(6) in Second Appeal No. 1185 of 1896, 
declaring her right to succeed to that por- 
tion of the office (Two days monthly) which 
the plaintiff had succéeded to on his’ father’s 
death and which he resigned in 1894. 

The correctness of the present decree, in 
so far as it relates to-the first portion, is 
not questioned in the course of the hearing 
in the Court but the plaintiff’s right to suc- 
ceed to the two days office which he -formerly 
held and resigned is impugned on two grounds: 
(1)-that he became permanently incapable of 
holding the office in 1894 by reason of mis- 
conduct with a sudra woman (2), that in ac- 
cordance with the ordinary rules of Hindu 
inheritance, not the plaintiff, but the plain- 
tiff’s heirs are entitled to succeed on the death 
of his mother Rathamma. 

As regards the first objection the District 
Munsiff has unmistakeably found that the 


Vol. IX] 


KAMTA PRASHAD v. EMPEROR. 


misconduct charged (adultery and taking 
meals witha sudra woman) was nob estab- 
lished. TheSubordinate Judge’s conclusion has 
not been very clearly set -{urth in paragraph 
11 of his judgment; but we understand him 
to meanthat there is not sufficient evidence 
to establish misconduct of such a nature as 
to entail disqualification for holding the post 
of Archakar. Lookiug to the distant period 
at which the misconduct is said to have oc- 
curred and to the fact that ib does not ap- 
pear to have been followed by any definite 
action of the plaintiff's caste-men, we con- 
sider that the lower Courts were right in 
requiring very strong evidence of misconduct 
and their findings are justified. 

As regards the second point it is admitted 
that if instead of his mother a son of the 
plaintiff’s had succeeded to the office after his 
(the plaintiff's) resignation in 1894, then in 
the absence of a nearer heir the plaintiff 
would be entitled to succeed as heir to 
his son on the latter’s death, in the absenca, 
of course, of any personal disqualification by 
misconduct. But, it is argued, that on the 
death of Rathamma, the office passed in 
accordance with the ordinary rule of in- 
heritance to the heirs of the last male 
holder, that is to the heirs of the plain- 
tift himself. The plaintiff cannot, it is said, 
be his own heir and, therefore, cannot suc- 
ceed and is not ertitled to sue. 

This argument appears to us to be an 
attempt to stretch the ordinary rules of 
inheritance so as to apply them to cases 
which they can only be given in a mo- 
dified form. Ib is impossible to treat an 
office in this respect as if it were an ordinary 
piece of property like a house or a field. In 
the case of the latter there is no process 
analogous to the resignation ofan office by 
an office-holder. All arguments based on the 
fiction that the person who resigns is civilly 
dead, so far as that particular office is con- 
cetned, are fallacious; for, admittedly, if the 
plaintiff's successor had been his son instead 
of his mother the plaintiff would be treated 
as alive and competent to succeed to his son 
on the latter’s death. All that can be said 
in such a case as the present is, that on 
Rathamma’s death the office reverted to the 
family of her husband (and certainly not to 
herown relatives) and the plaintiff being 
alive and not disqualified is the proper person 
to succeed, 
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The appeal is dismissed with costs. 
Appeal dismisse t. 


ALLAHABAD HIGH COURT. 

Civ Revision No. 43 or 1910. 
January 25, 1911. 
Present: —Sir George Knox, Kr., Judge, anl 

Mr. Justice Karamat Husain. 

KAMTA PRASHAD—APPLICANT 

versus 

EMPEROR—Opecsite PARTY. 

Criminal Procedure Code (Art T of 1893), £. 476 — 
Decree obtained by fraud set aside on suit —Prosecntion 
of decree-holder under s. 210, Indian Penal Corde (Art 
XLV of 1860)—Judicial pro-eeding, 

A suit instituted by a judgment-debtor to have a 
decree against him set aside on the ground of fraud 
was referred to arbitration and a decree, setting aside 
the previous decree, was passed in accordance with 
the award. This was followed by proccedings under 
section 476 Criminal Procedure Code, resulting in 
an order directing the prosecution of th2 acc ised 
under section 210 of the Indian Penal Code 

Held, that the order of the Court was not without 
jurisdiction. 

Girwar Prashad v. Empan, 6 A. L. J. 393; 
1 Ind. Cas. 2085; 9 Or. L. J. 219; Umro Singi v. 
Hardeo, 4 A. L. J. 392; A. W. N. (1907) 112; 20 À. 
418; Banke Behari Lal v. Pokhe R nn, 25 A. 45; AWN. 
(1992) 79, referred to. 

Civil revision against an order of the 
Munsif of Phaphund, District Etab, dated the 
llth February, 1910. , 

Mr. Satya Chandra Mukerji, for the Appli- 
cant. 

Mr. Pyves, for the Crown, 

Judgment.—On the 11th of Febru- 
ary 1910, the Munsif of Phaphund acting 
under section £76 of the Code of Criminal 
Procedure issued an order directing that one 
Kamta Prasad be tried by a Criminal Court 
ona charge following under section 210 of 
the Indian Penal Code. We are asked to 
ravise this order on two grounds; first that 
the Munsif had no jurisdiction to pass the’ 
order and secondly that, if he had jarisd.ction, 
the Munsif had improperly exercised this 
jurisdiction. 

The decree out of which all these pro- 
ceedings have arisen was a decree passed by a 
Court in Calcutta. Execution proceedings were 
taken out and the decree was transferred to 
the Court of the Munsif of Phaphund. 

Upon the Munsif of Phaphund taking action 
the judgment-debtors appeared before him 
and stated that the decree had beed obtained 


. 
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by fraud. The learned Munaif held the view 
that, as a Court executing a decree, he had 
no alternative but to proceed with the decree 
as it stood. He overruled. the objection 
of the judgment-debtor, The judgment- 
debtor then instituted a suit in the Court 
of the Munsif of Phaphund praying that the 
decree in question might be declared null and 
void and that an injunction might be issued 
staying further proceedings in execution. 
It appears that this suit was referred to 
arbitration. When the arbitrator relurned 
the case judgment was passed by the Munsif 
in accordance with the award on the 9th 
of September 1909. This was followed 
by proceedings under section 476 of the 
Code of Criminal Procedure. Kamta 
Prasad wus called on to show cause why 
he should not be prosecuted and on the 15th 
of March 1910, the order, now under revision, 
was passed. 

Tt will be seen from the above siate- 
ment of facts that the first plea taken in re- 
vision is hardly correct. The Munsif took 
action upon what had been broaght under 
his notice in his own Court, viz., the suit 
filed by the jadgment-debtor ending in the 
devree of the 9th of September 1909. An 
attempt has been made to contend that in 
passing judgment in accordance with the 
award the Munsif had not before him a judi- 
cial proceeding. He had merely to give judg- 
ment in accordance with the award and had 
nothing before him on which to exercise his 
judicial mind. Wedo not think that this 
is so. The proceedings before the Munsiff 
‘were judicial proceedings and the alleged 
offence was brought to the notice of the 
‘Munsif in the course of judicial proceed- 
ings. This Court has already held in Girwar 
Prashad v. Emperor (1) that the words con- 
tained in section 476 “brought under its 
notice’ are wide enough to cover an offence 
‘which may have been committed in another 
forum andon some previous occasion. We 
-do'not find that in the exercise of lis juris- 
diction the learned Munsif has acted either 
-illegally or with material irregularity. The 
contention relating to this plea was based 
‘on what this Court held in Umrao Singh 
: y, Hardeo (2), but as pointed out in Banke 
Behari Lal v. Pokhe Ram (8), where a plain- 


(1) 6 A. L. J. 302; 1 Ind. Cas, 306; 9 Or. I» J. 219. 
(2) 4A. L. J. 392; A. W. N. (1907), 112; 29 A, 


~” 
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(8) 26 A. 48; A. W. N. (1902) 179. oe A 
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tiff asks that a compromise be declared null 
and void and an injunction issues restrain- 
ing execution of a decree the Court has juris- 
diction to try the suit. The learned Judges 
in that case drew a distinction between. the 
case before them and the case of Banke Behari 
Lal v. Pokhe Ram (3) where the plaintiff 
asks only a declaration that the decree has 
been obtained by fraud and not for any fur- 
ther relief. 

We find no reason to interfere and dismiss 
the application with costs. 

The stay order is discharged. 


Application dismissed. 


ALLAHABAD HIGH COURT. 
Szconp Civi Apprar No. 160 or 1910. 
February 1, 1911. 

Present:—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Griffin. 
DURGA DUTT AND Le 

APPELLANTS 
LeETSUs 
Musammat GITA AND DEH DEWAN ANG 


— RESPONDENTS, 

Hindu Law—Succession—Survivorship among co- 
widows—Partition, right  of-—Alienation— Whether 
alienee of a co-widow can obtain partition to enure 
during life-time of his alienor. 

Hindu co-widows who become entitled to an estate 
for their lives on the death of their husbaud are 
entitled to have a partition of their interests. But 
none of the co-widows can, either by agreement or by 


recourse to law, obtain a partition of the joint pro- A 
N 


perty which will prejudice the right of survivorship 
01 either of them, or the right of the reversioner after 
the death of the survivor of the widows. 

A Hindu co-widow can alienate her interest in the 
property of her husband and the alienee can obtain a 
decree for partition of joint property which will have 
effect during the life-time of his alienor. 

Ram Piyari v. Mulchand, 7 A. 114; Bhagwandeen 
Doobeyv. Myna Bai, 11M. I. A. 487; 9 W. R. 23; Gaja- 
pathi Nilmani v. Gajpathi Radhamani, 1 M. 290; 4 I. 
A. 212; 10. L. R. 97; Musammat Sundar v. Musam- 
mat Parbati, 16 I. A. 186; 12 A. 51; Kanni Ammal v. 
Ammakannu Ammal, 23 M. 504, referred to. 


Second appeal from the decision of the 
District Judge of Shabjahanpur, dated the 
6th of December, 1969. 

Mr. Abdul Raof, for the Appellants. 

Mr. Sital Prashad Ghose, for the Respond- 
ents. 

Judgment.—oOne Biddya Ram died 
possessed of a 20 biswas mahal in mouza 
Sarah Basaulia and also a house and two 
enclosures, situated in the same village, 


3 
pa 
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He died about 30-years ago leaving two 
widows, namely, Mussammat Gita and Mussam- 
mat Mulo, who thereupon became entitled to 
his property to the extent of Hindu widows 
estates. Musammat Mulo on the 7th of 
February 1908 executed a deed of gift of her 
entire share in the property in favour of 
the plaintiffs. The plaintiffs applied in the 
Revenue Court for mutation of names in 
respect of the zemindart property and also 
sought delivery of possession: of a share in 
the house by partition. Musammat Gita 
. objected to the mutation applied for and 
refused to deliver up. possession of any 
portion of the house or to allow partition 
of it. It is stated and not denied that 
Mussammat Gita also executed a deed of gift 
in favour of the defendant Sri Ram not 
merely of her share. of the property but 
of the entire cemindart property and the 
-house and its enclosures, 


The suit ont of which this appeal has 
-arisen was instituted, by the plaintiffs for 
` the purposes of obtaining a declaration that 
under the deed of gift to them of the 7th of 
February 1908 they’ are entitled to 10 
biswas out of the 20 biswas mahal in question 
and of having a partition of the house and 
the enclosures. 


The Court of first instance gave a decree 
“to the plaintiffs, but spon appeal the learned 
District Judge set aside the decree of the 
Court below and dismissed the plaintiffs’ 
claim, on the ground that Musammat Mulo 
had no authority to part with her life- 
interest in any portion of the property 
without the consent of her  co-widow. 
“The learned Judge in his judgment observes 
as follows: The ruling in the case of 


Rum Piyari v. Mulchand (1) is supported by - 


the authority of the Privy Council and has 
“not so far been overruled. Ib may appear 
‘strange that a co-widow cannot part. with 
her life-interest in a property held jointly 
with other co-widows, but such is the 
‘enunciation of the law. I do not believe 
“that Mr. Mayne is correct in stating asa 
general rule of law that it has been held 
that a widow can alienate her life-interest as 
‘against her co-widows just as she can against 
her reversioners. ‘Mr. Mayne'’s statement 
‘of the law on, the subject is to be found in 
paragraph 554 of his work on Hindu Law, 
(1) 7 A. 114, ae 
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at page 752, VII Edition. 
follows :— 
“Where several widows hold an estale 


It runs as 


- jointly, or where one holds as manager for 


the others, each has a right to her propor- 
tionate share of the produce of the property, 
and of the benefits derivable from its enjoy- 
ment. And the widows may be placed in 
possession of separate portions of the pro- 


--perty either by agreement among themselves, 


or by decree of Court, where, from the 


< nature of the property, or from the conduct 


of the co-widows, such a separate possession 
appears to be the only effectual mude of 
securing to each the full enjoyment of her 
rights. But no partition can be effected 
between them, whether by consent or by 
adverse decree, which would convert the 
joint estate into an estate in severalty, and 
put an end to the right of survivorship.” 
There are two objects which may be 
attained by partition. The one is to getrid 


- of the right of survivorship in joint property, 


and the other to obtain a division of the 
joint property for the purpose of more 
convenient enjoyment of it without affecting 
any right of survivorship and without 


- creating a right in the estate in severalty. 


It is clear that one of two widows cannot 
either by agreement, or by recourse to law, 
obtain a partition of joint property which will 
prejudice the right of survivorship of her 
co-widow or..the rights of the reversioners 
after the death of the survivor of the widows. 


- But the question before us i8, whether or not 


a donee of one of two widows can obtain 
from the Conrt a decree for partition of 
joint property which will have effect during 
the lives of the widows. According to 
Mr. Mayne such a partition may be carried 
out. 

The case of Ram Piyari v. Mulchand (1) 
has been strenously relied upon as a ruling 
which supports the contention of the respond- 
ents that there cannot be a_ partition 
between widows of a deceased Hindu which 
will be effectual during their joint lives. The 
facts of that case, shortly stated, are these, 
one Badridayal was the owner of a house. 
He died leaving two widows Chandan 


-Kunwar and Ram Piyari and a daughter 


by Chandan Kunwar. On the death of 
Badridayal his estate passed to his widows, 
between whom there had been no partition. On 


the 29th November 1892 Chandan Kunwar 
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sold the house to Mulchand but Mulchand 
did not succeed in obtaining possession of the 
property and he thereupon, on the 28th of 
May 1883, sued his vendor. and others for 
possession of it. He did not implead 
Musammat Ram Piyari but she was made a 
defendant at her own request. The claim 
of Mulchand was to obtsin possession of the 
entire house. Mahmood and Duthoit, JJ., 
held that one of the widows was not compe- 
tent to alienate the property which she had so 
derived from her husband and without the 
consent of the other even for purposes of 
legal necessity. The learned Judges quote 
several rulings of their Lordships of the 
Privy Council and amongst others the ruling 
in Bhagwandeen Doobey v. Myna Baz (2) in 
supportirg the view taken by them. In that 
case their Lordships stated tke law as 
follows: “The estate of two widows who 
take their husband's property by inheritance 
is one estate. The right of survivorship is so 
strong that the survivor takes the whole 
property to the exclusion of daughters of the 
deceased widow. They are, therefore, in the 
strictest sense co-parceners, and between 
undivided co-parceners there ean be no 
alienation by one without the consent of the 
other.” . This passage from their Lordships’ 
judgment is quoted as authority for the 
proposition that between co-widows there 
connot be partition, nor can one widow 
alienate her share for her life without the 
consent of her co-widow- Jt appears to us 
that what was intended by their Lordships by 
the word “alienation” in the passage, which 
we have quoted, is alienation of the absolute 
interest in property and not the alienation of 
a widow’s life-estate. Referring to Bhagwan 
deen Doobey v. Myna Bat (2) their Lordships 
in the subsequent case of Gajapathi Nilamani 
v. Gajapatht Radhamani (8) carefully guard 
themselves against expressing any opinion 
as to the right of Hindu widows to :partition 
property which has devolved upon them for 
life. They say : “Guarding themselves against 
being supposed to affirm by this order that 
either widow has power to dispose of the one- 
fourth share of the estate allotted to her, or 
that they have any right to a partition in 
the proper sense of the term are not dispos- 
ed to vary the form of the order under 
which one-fourth of the profits of the estate 


(2) 11 M. I. A. 487; 9 W. R. 23. 
(3)-1 M. 290; 4 I. A. 212;10, L, R. 97. 
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will go to each widow during their joint lives, 
their respective rights by survivorship and 
otherwise remaining unaffected.” It appears 
tous that the decision in Ram Piyari v. 
Mulchand (1) is not an authority for the 
proposition which has been contended for by 
the learned Vakil for the respondents. 

Now, turning to the case of Sundar 
v. Musammat Parbati (4), we find an ex- 
press statement of their Lordships of the 
Privy Council upon this question. In that 
case one Baldeo Sahai died leaving two 
widows and possessed of moveable and im- 
moveable property. This property he had 
bequeathed to one Praimsukh, his sister’s 
son whom, it ig said, he had ` previously 
adopted and who died a minor shortly after 
the death of Baldeo Sahai. The widows took 
possession of the property after the death 
of Praimsukh. A suit was brought by ore 
of the widows for partition of the property 
of which they were so possessed and it was 
contended that the other widow was not com- 
petent to maintain a suit for partition of 
the estate. Inthe course of the judgment 
of their Lordships delivered by Lord Watson, 
he observes that the only issue which it was 
necessary to consider was the sixth which 
was in these terms: “Has the plaintiff aright 
to have the property in dispute divided. in 
equalshares as she claims ?” We may ob- 
serve here that the learned Judges of this 
Court Petheram, C. J. aud Brodhurst, 
J., had held that she had no such right 
overruling the decision of the Subordinate 
Judge. In the course of the judgment Lord 
Watson remarked: “Their Lordships are at 
a loss to understand, at all events to appre- 
ciate, the grounds upon which the Chief 
Justice (Petheram, C.J.,) endeavours to differ- 
rentiate between the authorities which he 
cites, the import of which he correctly states 
and the position of the parties to this action. 
Their (¢.e., the two widows) possession was 
lawfully obtained, in this sense, that it was 
not procured by force or fraud but peaceably, 
no one interested opposing. In these cir- 
cumstances, it does not admit of doubt that 
they are entitled to maintain their possession 
against all comers except the heirs of Praim- 
sukh, or Baldeo Sahai, one or other of 
whom (itis unnecessary to say which) is 
the only person who can plead a preferable 
title. But neither of these possible claimants 

(4) 161, A. 186; 12 A. 5L 
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is in the field, and the widows have, there- 


fore, each of them an estate or interest in” 


respect of her possession which cannot be 
impaired by the circumstance that they may 
have ‘ascribed their possession to one or more 
other titles which do not belong tothem. Ib 
is impossible to hold that a joint estate is not 
also partible, .’ This appears to us to 
be a clear authority for the contention of the 
l6arned Counsel for the appellants that Hindu 
widows who become entitled to an estate 
for their lives on the death of their husbands 
are entitled to have a akih of their 
interests. 

In the Madras High Court, in the case of 
Kanni Ammal v. Ammakannu Ammal (5), 
the facts of which are substantially on all 
fours with the case before us, Shephard and 
Benson; JJ., held that partition may be en- 
forced by one of two sisters. In that case a 
party purchased certain property from one 
of two sisters jointly entitled to their deceased 
father’s estate under the Hindu Law and 
re-sold ‘it, whereupon the other daughter. sued 
for a declaration that the sales were invalid 
as against her, and prayed that the property 
might be restored to her and her sisters, or 
that there might be a partition of it. It was 
held that she was entitled to partition. The 
learned Judges in their judgmext, after quot- 
ing a number of authorities, observe: “Having 
regard to those authorities we must hold that, 
while one of two daughters cannot by alien- 
ation alter the character of the daughter's 
estate so far as concerns theright of survivor- 
ship or the rights of reversioners, she may 
alienate her interest in the property or have 
that interest taken and sold in execution ofa 
decree against her. She may also, subject 
to the same condition, demand a partition 
of the property.” This decision appears to 
us to bein accordance with the rulings of.the 
Privy Council and to be consonant with Hindu 
Law. 

For these reasons we must allow the ap- 
peal. We observe that the Court of first 
instance in its decree declared the plaintiff 
entitled to get profits to the extent of the 
share of Musammat Mulo. In their plaint 
they do not ask for mesne profits. It may be 
said that by this decree mesne profits were 
awarded but such was evidently not intended. 
We, therefore, think it right to delete from 


the decree of the Court of first instance the 
(5) 23 M, 50h ` 
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words “and that they are entitled to get pro- 
fits to the extent of that share’. We ac- 
cordingly set aside the decree of the lower 
Appellate Court and restore the decree of the 
Court of first instance with this modification, 
namely, that the words “and that they are 
entitled, to get profits to the extent of that 
share” be deleted and a clause inserted to the 
effect that any partition of the kouse or 
zemindari property which may be carried ont 
under this decree shall not operate so as to 
prejudice the reversionary heirs or the right 
of the surviving widow to enjoy the entire 
property during her life after the death of 
her co-widow. Therights of the plaintiffs 
shall only enure during the life-time of their 
donor. We direct that the parties shall 
bear their own costs in the lower Appel- 
late Court and that the appellants shall have 


_ their costs of this appeal including fees in this 


Court on the higher scale. 


Appeal allowed. 


ALLAHABAD HIGH COURT. 
Seconp Orvie Appeat No. 1009 or 1910. 
Janaury 26, 1911 
Present:-Mr. Justice Richards and 

- Mr. Justice Tudball. 
Musammat SAHRORAJI—DEFENDANT — 
APPELLANE 
CEREUS 
RAMJAS PANDEY AND OTHERS— 

Prarntiges — RESPONDENTS. 

Specific Relief Act (I of 1877), s. 42--Denial of 
reversioner’s right—Declaratory suit by reversioner— 
Cause of action. 

D. died leaving a son A., a daughter 5S., and a widow 
M. Subsequently A. died leaving a widow H. and a son 
K. K. also died leaving his mother H. who succceded 
to his property. M. widow of D., who had for the time 
being no title to the property left by K., executed 
a Will in respect of the property in favour of her 
daughter S., describing it as the property of her hus- 
band D. R. next reversioner of K. sued for a decla- 
ration that the Will was not operative as against him: 

Held, that the suit was maintainable, the exccution 
of the Will by M. giving a sufficient cause of action 
under section 42 of the Specific Relief Actto the 
reversioner to instibute the suit for declaration of his 
title. 


Second appeal from the decision of the 
District Judge of Gorakhpore, dated the 
20th of June, 1910. 

Mr. Haribans Sahat, for the Appellant. 
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‘Judgment.—the following pedigree 
will show the relation of the parties: — 
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Musammat Sheoraji. 


ao ; 
~ || ” 
ca to GG 
RS ka 
au ee. 
ES } y 
“~~ 3 Oo ð E 1 4 
3: Ba = gy ii 
Sin - £4 i, 
= a : 
3 JA Ra ` 
A— © wa i 
z ig A ' 
: E 
a | a | 
gig | 
mi | | 
[= | 
Ig i RE | 
ite iva 
a a4 
© AR 
d 3 = 
G] H r lg S 
a 
pa aa È 
|| gH 2 
Stes 
ZŠ 
| . ge E 
| gy Be 8 
“Pe <5 a 
3S 
Ae 


The plaintiffs are the sons and grandson of 
Ram Gharib. The defendants are Musam- 
mat Sheoraji and Musammat Hansa. The 
Court below finds that Ram Gharib and 
Dnadhnath were separate, that Dudhnath died 
in the year 1891, that his son died next on 
the sameday and that hisgrandson Sheomurat 
died a week after. These findings of fact are 
binding on us in second appeal. After the 
death of Dudhnath, Aprup and Sheomurat, 
the names of Moti Raniand Musammat Hansa 
were recorded. ln the year 1908 Moti Rani 
purported to make a Will declaring that 
Sheoraji was heir to the whole property in 
dispute. The plaintiffs then sued, amongst 
other things, for a declaration that the Will 
did not affect their reversionary rights. Pri- 
marily, the plaintiffs claimed for aetual 
possession on the ground that the family -was 
joint but this has been found against the plain- 
tiffs, The main question which has been 
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urged in the present appeal is as follows: It 

is said that on the findings of the Court below 

Musammat Hansa is entitled to possession of 

the property according to Hindu law far ber. 
life-time. Neither Moti Rani nor Musam- , 
mat Sheoraji had any fitle whatsoever and. 
accordingly, Mr. Haribans Sahai, while ađmit-` 
ting that plaintiffs would be the heirs on the 

assumption that Musammat Hansa was now 

dead, argues they cannot bring a suit for a 
declaration of title against Sheoraji in respect 

ofanything that she has done or put forward 
in respect of the property so long as Musam-. 
mat Hansa lives. Section 42 of the Specific 
Relief Act is as follows:— Any person entitled 
to any legal character or to any right as to any 
property, may institute a suit against any per- 

son denying, or interested to deny, his title to 

such character or right, and the Court may in 

its discretion make therein a declaration that 

he is so entitled, and plaintiff need not in 

such suit ask for any other relief”, The de- 

fendant, Musammat Sheoraji, who is appellant 
here, inher written statement expressly alleged. 
that Moti Rani was entitled tothe property as 

heir to her husband Dudhnath who was the last 

male owner. She claimed that on the death of 

Moti Rani she had become entitled to the pro- 

perty by right of succession to her father and 
that the plaintiffs had no interest whatsoever 

in the property. This contcntion necessarily 

includes a denial of Musammat Hansa’s right 

io possession as the mother of Sheomurat, 

Tn our opinion the case, unless there is good 

authority, is just one.of those cases in which 

a suit for declaration of title is not only per- 

missible but also desirable. It may be that 

Musammat Hansa may live for a very long 

time. At her death it would probably be 

extremely difficult to produce the evidence 
which was available when the present suit 
was instituted. “There can be no doubt, on the 

facts as found by the Court below and on the 
allegation in the written statement of the 
appellant herself, that she was a person who 

was denying or at least was interested in 

denying the title of the plaintiffs as rever- 
sioners. A passage from Mr. Mayne’s Hindu 

Law, 7th Edition, page 874, is quoted in sup. 

port of the appellant’s contention. The pas- 

wage is as follows :— 

“But the mere fact that strangers are 
affecting to deal with the property as their 
own without actual dispossession of the inter- 
mediate estate,,.............gives no right of 
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action against them either for a declaration 
of title or otherwise.’ It is argued that 
although the plaintiffs might have brought a 
suit against Musamimat Hansa, they have no 


right to bring the suit against Musammat . 


Shepraji. In the present case, as we have 
pointed out, the Court finds that Moti Rani 
was in possession after the death of Sheo- 
murat, 
father and son died on the same day and 


the grandson died within a week, the pro- . 
The. 


babilities are that the finding is correct.. 
life-estate of Musammat Hansa has been ignor- 
ed by Musammat Moti Rani and it is quite 
clear that it was being. ignored by the appel- 
lant Sheoraji. She does not suggest from the 
beginning to the end of the written statement 
that Musammat Hansa had any right or title 
whatever to the property. Under these cir- 
cumstances, we are clearly of opinion that the 
plaintiffs were entitled -to institute a suit 
under the provisions of section 42 of the Spe- 
cific Relief Act. 

The only other point that is raised before 
us is that the suitis barred by limitation. It 
is said when Moti Raniobtained mutation of 
names and entered into possession that the 
plaintiff's right to bring the suit, so far as it 
is a suit under section 42 ofthe Specifice Re- 
lief Act, arose and as.this was donein 1891 
the suit is barred by limitation. In our opi- 
nion this plea cannot prevail. Mutation of 
names was more or less an equivocal act., It 
might possibly have given a cause of action, 
but we consider that when in the year 1908 
it was specifically declared by Moti Rani 
that the heir to the property was Sheoraji 
and when we also find that Musımmat 
Sheoraji-was herself asserting this very 
title, the plaintiffs aé¢quired a cause of action 
sufficient to entitle them to sue in 1908. In 
our opinion the appeal fails on both the 
grounds. We accordingly dismiss it. 

Appeal dismissed, 





CALCUTTA HIGH COURT. 
Seconp Civic Appeat No. 1510 or 1908. 
February 8, 1911. 
Present:—Mr. Justice N. Chatterjea. 
GOBIND CHANDRA LAHA AND 0THERS—- 
PLAINTIFFS— APPELLANTS 
versus 
TARA PADA BHATTACHARJEE AND 


oTaeRs— DEFENDANTS— RESPONDENTS, 
Bengal Tenancy Act (VHI of 1885), s. 167—Incum- 


Having regard to the fact that the. 


brance, annnlment of—One year fron date cf sal2-~ 
Incumbrancer involving purchaser tn litigation to prove 
title—Estoppel, 

A person who claims to hold incambrancos and who 
disputed in a previous litigation the right of the pur- 
chaser of the holding at a rent sale, and thus denied 
the right of the purchaser to issue notices to annul the 
incumbrances, and caused the delay in issiing them 
cannot in equity be allowed to say that the title under - 
which the purchaser claimed to issue the notices was . 
perfected on the date of the actual sale and not on 
the date of the confirmation of the sale. 

“Taibatanessa Bibi v. Provabati Dasi, 10 C., L. J. 
649; 4 Ind. Cas. 750, followed. 

Appeal fromthe decree of the District Judge 
of Hooghly, dated April 6th, 1908, affirming - 
that of the Second Munsif of Arambagh, - 
dated December 6, 1907. 

Babu Joy Gopal Ghosha, for the Appel- 
lants. 

- Babu Shib Ohandra Palit, for the Respond- 
ents, 

Judgment.—The onlyquestion raised 
in this appeal is whether the incumbrance of 
the deferdants was annulled under section 167 
of the Bengal Tenancy Act. 

The plaintiffs-appellanta are painidars of 
the mouzah in which the tank in dispute is 
situated and they purchased the darpaini 
at a sale held in execution of a decree for 
arrears of rent on the 22nd November, 1904. 
The defendants, who were sepainidars and 
who claim to hold an incumbrance on the 
tank, applied to have the saleset aside on the 
21st December 1904, which was, however, 
rejected on the Ist February, 1905, and sale 
was confirmed on the 4th February, 1905. 
The purchasers obtained possession on the 
22nd March 1905 and they applied under - 
section 167. of the Bengal Tenancy Act on the 
10th Jannary 1906. Notice under section 167 
was served on the 4th March, 1906, and the 
present suit was instituted onthe 24th August 
1906. Both the Courts below have held that 
the application under section 167 having been 
made more than a year after the date of sale, 


“ the incumbrance was not annulled and ac- 


cordingly dismissed the suit. The Courts 
below held that the words ‘date of sale’ 
mean the date on which the sale actually 
takes place and not the date of the confirma- 
tion of the sale. 

It may be pointed ont that the learned 
Subordinate Judgeis in error in statirg that 
“in the present case noobjectim seems to have 
been made to the sale itself.” 

The plaintiffs have appealed to this Court. 
The first contention raised on behalf of the 
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appellants is that the defendants Nos. 1 to 4 
who claim to be the incumbrancers were 
parties tothe rent-suit and are bound by 
the decree in the rent-suit and the sale held 
in execution thereof and that as such the 
question of annulment of incumbrance does 
not arise. This point, however, was not rais- 
ed in the Court below and there are not safi- 
cient materials on the record for deciding the 
question. Besides, the plaintiffs proceeded 
in the Courts below on the ground that there 
was an incumbrance which had been an- 
nulled under section 167, Bengal Tenancy 
Act. J, therefore, overrule the first con- 
tention. 

. The next contention is that the words “date 
of sale’ in section 167 mean the ‘date of 
confirmation of sale’ and that, at any rate, 
the defendants having themselves taken pro- 
ceedings for setting aside the sale should 
not be allowed to say that the ‘date of sale’ 
was the date on which the sale was actually 
held and not the date on which the sale was 
confirmed, and reliance is placed upon the 
“ay. of Tatbatanessa Bibi v. Prorabati Dassi 

1). 

I do not think it necessary to decide, in 
the present case, whether the words ‘date 
of sale’ in section 167, Bengal Tenancy Act, 
mean the date of confirmation of sale, because 
it seems to methat the present case should 
be decided in accordance with the view taken 
in the case citedabove, It was held in that 
case that “a person who claims to hold in- 
cumbrances and who disputed in a previous 
- litigation the right ofthe purchaser of the 
entire holding under the sale for arrears of 
rent and thus denied the right of the pur- 
chaser to issue notices to annul the incum- 
brances, involving the purchaser of the en- 
tire holding in litigation to prove his title, 
cannot, by reason of his having raised the dis- 
pute and caused the delay, in equity, be al- 
lowed subsequently to say that the title 
under which the purchaser claimed to issue 
the notice was perfected for the purposes of 
section 167 of the Bengal Tenancy Act on the 
date of his actual purchase and not on any 
subsequent date such as the date of the con- 
firmation of his title by the decision in the 
previous litigation.” 

The above observations apply to the facts 
of the present case. Inthat case, as in the 


present, the defendant applied to set aside ihe 
(1) 4 Ind. Cas 750; 10 C. L. J. 640, 


sale under the provisions of section 311 of 
the Civil Procedure Code and the applica- 
tion under section 167 was made within 
one year from the date of the confirmation 
of sale. 

I accordingly hold that the application 
under section 167 of the Bengal 
Act was in time and the ineumbrance was 
annulled: 

The decrees of the Courts below are set 
aside and the suitis decreed with costs in all 
Courts, 

Appeal allowed. 


MADRAS HIGH COURT. 
Seconp Civiu Appsat No. 923 or 1909. 
January 81, 1911, 

Present; —Mr. Justice Munro and Mr, Justice 
Sankaran Nair. 

Sri Rajah BOMMADEVARA VENKATA . 
NARASIMHA NAIDU BAHADUR 
Zamindar—APPELLANT 
versus 
GUNDU SASTRULU AND OTAERS— 


RESPONDENTS. 
Morigage—Absence of good title in mortgagor—Bona- 


fide mortgagee without notice—Right of mortgagee to a` 


decree on his mortgage. 

In asuit on a mortgage, where it was found that 
the mortgagor had no title, the sale of the property 
tohim being collusive, the mortgagee was awarded a 
decree on the ground thathe took the mortgage 
bona fide without notice of the absence of good title in 
the mortgagor. h 

Second appeal against the decree of the 
District Court of Kistna in Appeal Suit No. 
397 of 1904, presented against the decree of 
the Court of the District Munsif of Masuli- 
patam in Original Suit No. 16 of 1903. 


Judgment.—It has. been found that 
the plaintiff's mortgagor had no title as the 
sale to him was collusive, but the District 
Judge has given tho plaintiff a decree on the 
ground that he was a bona fide mortgagee 
without notice. No issue on this question 
was raised in the Courts below and we think 
the parties should have an opportunity of 
adducing evidence before the issue is dis- 
posed of. We must, therefore, ask the Dis- 
trict Judge to find whether the plaintiff is a 
bona fide mortgagee without notice. Fresh 
evidence may be taken. The finding should 
be submitted within six weeks and seven 
days are allowed for filing objeotions, 


Tenancy . 
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In compliance with the above order, the 
District Judge of Kistna submitted the 
following 

FINDING. 
f “The High Court has ordered a finding 
Whether the plaintiff is a bona fide mort- 
gagee without notice’ and has ordered that 
fresh evidente may be taken. 

“Both sides have examined evidence. The 
plaintiff’s side re-calling some of the original 
_ plaintiff’s witnesses, including plaintiff, the 

defendant calling plaintiff's 8th witness of 
the original suit. . 

“The evidence is hardly worth the paper it 
is written on, The plaint witnesses now 
speak glibly to the fact that as soon as the 
sale-deed, Exhibit C, had been completed the 
property was handed over by the purchaser 
to his maternal uncle for supervision whereas, 
in.the original suit, the witnesses without fail 
said that the seller, z. e., father-in-law - of 
purchaser, continued to be in possession. This 
new evidence, is of course, to show the sale 
was not epllusive and that there was every, 

_Teason for plaintiff to think the sale genuine. 
Plaintiff, of course, now deposes to having 
asked all necessary questions at the time of 
exécuting the mortgage to satisfy himself that 
the sale was genuine. 

“The defendant examines the original seller 
who now deposes that the sale was collusive 
to avoid the decrees the zemindar had obtain- 
ed against him. He, however, has held so 
shamefacedly in the Original as well as in this 
Court to render his evidence utterly worth- 
less. He is a penniless, broken-down old 
man and whatever way he stands to gain 
some trifle he will depose. 

“Section 41 of the Transfer of Property Act 
the plaintiff relies on to secure the porperty. 
The onus of proving that he took all reason- 
able care to ascerain that the transferor had 
power to makethe transfer, lies on him. 

“As evidence of this care is quoted the do- 
cument itself by which he cancelled the pre- 
vious mortgage Exhibit B. He would not, it 
is argued, have agreed to a fresh mortgage 
with arother person unless he was satisfied 
the other person had power to mortgage. 

Then the sale deed, Exhibit C, is taken 
as evidence in his favour supported as it was 
he says by plaintiff’s 6th witness. One of 
the attestors, who, he has deposed, told him 
that all the debts of Nallgangayya were paid 
by the money from the agreement, i. e., from 
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mortgagor, and plaintiffs’ 6th witness had 
told him that the amount came to Rs. 109 
inclusive of the Rs. 23 dueto plaintiff on the 
original mortgage Exhibit B. 

“Plaintifi’s 6th witness is a Havildar and, 
therefore, not an unreliable witness. This 
witness deposes that the mortgagor, Rama- 
swamy, remitted the money required by his 
father-in-law Gangayya from Rangoon and 
that the amount was Rs. 100 in all. 

“He says also that Gangayya told’ him he 
had secured the money and had sold the 
property to Ramasawmy for his debts to 
Veeraswamy and others and plaintiff. This 
witness also attested Exhibit O. I am pre- 
pared to accept the man’s evidence and I 
think the plaintiff, on being told by him of 
the genuineness of the sale, might be consider- 
ed to have exercised reasonable care if he 
accepted his word. 

“Plaintiff had already taken mortgage from 
the father-in-law and the very fact that he 
gave a fresh one to the son-in-law in place of 
the former one, after seeing the sale-deed ex- 
ecuted between them and after he had been 
told by prosecution 6th witness that the 
money had actually been sent from Rangoon 
in consideration for which the sale-deed 
was executed, is sufficient, I consider, to 
bring plaintiff within the protection of sec- 
tion 41. 

“My finding, therefore, is that plaintiff was 
a bons fide mortgagee without notice.” 

This second appeal coming on for final 
hearing, before the Honourable Mr. Justice 


Munro and the MHonourale Mr. Justice 
Sankaran Nair, the Court delivered the 
following 


Judgment.—Accepting the finding, 
we dismiss the second appeal with costa. 
Appeal dismissed, 





MADRAS HIGH COURT. 
Secoxp Cryin Aprea No. 312 or 1909. 
January 26, 1911, 
Present:—Mr. Justice Wallis and 
Mr. Justice Sankaran Nair. 
THANDAVARAYA ODAYAN—APPELLANT 


VETESUS 
NARAYANA GOUNDAN AND oTHERs— 
RESPONDENTS, 


Partition —Joint family—Alloiment of » tre to minor 
—Possession by guardian—Presumption as to possession 
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for- “ninor—Title by adverse possession—Onus of. proof. 

Certain property was allotted to a minor at 
partition of the joint family, but the minor’s uncle 
continued in possession after the partition: 

Held, that the presumption- was that the uncle held 
possession for his minor nephew and that the onus 
lay on'.the -uncle to prove that his possession was 
adverse. 

Second appeal against the decree dated 
25th November 1908 of the District Court 
South Arcot in Appeal Suit No. 101 of 
1908 presented against the decree dated 3rd 
February 1908 of the Court of the Additional 
District Munsif of Tirukoilur in Original 
Suit-No. 398 of 1907. i 

Judgment.—The property was allot- 
ted to the second defendant at the partition 
of 1878.- The District Judge finds that the 
third defendant, who was also a party to the 
partition took possession or remained in 
possession after the partition, The presump- 
tion is that he held possession after the par- 
tion on behalf of his minor nephew, the 
second defendant. If so, it is on him to 
show when his possession became adverse. 
The District Judge has not considered 
this aspect of the case. Before decid- 
ing the case, we must ask the District 
Judge to find, on the evidence on record, 
whether the third defendant has been in 
adverse possession of the second defendant’s 
portion for more than the statutory period, 
The finding should be submitted within six 
weeks from this date, and seven days will 
be allowed for filing memorandam of 
objections. 

In compliance with the above judgment 
the District Judge submitted the following 


FINDING. 


-“In Second Appeal No. 322 of 1909 I have 
been directed to find whether the 3rd defend- 
ant has been in adverse possession of the 
2nd defendant’s portion of the house in 
dispute for more than the statutory period. 
In the first sentence of their judgment their 
Lordships say that the property was allotted 
to the 2nd defendant at the partition of 
1878. I am afraid that their Lordships 
were led to make this observation in çon- 
sequence of two clerical errors in para. 2 
of my judgment. The first mistake is at line 
20 on page 18 of the printed paper, and the 
second mistake is at line 27 of the same page. 
At line 20 for “The evidence Shows that Ist 
and 2nd” please read “The evidence 
shows that lst and Ord” and al line 
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27 for “Ist and 2nd. defendants” please 
read “Ist and 3rd defendants.” I regret . 
having made the mistakes. That they - 
are clerical errors is clear form the fact 
that in the very same paragraph I have 
stated that at the time of partition, the 2nd | 
defendant was living at Kandiyandai with 
hig grandmother, and that it is clear from . 
the evidence that the 2nd defendant. has 
all along been executed from possession of . 
any portion of the house. Both the District 
Munsif and this Court have found that, atthe . 
time of partition, the 2nd defendant was 
given no share in the family house, including 
the site (or backyard to the south of it). Ab : 


. the time of partition the 2nd defendant was 
. 12 years old (see 


the evidence of Ist 
defendant at line 22, page 26 of the 
Plaintiff also admits (line 
832 at page 24 of the printed paper) that 2nd 
defendant was 35 years old in January 
1908. Thus, on plaintiff's own admis- 
sion 2nd defendant attained majoity in 
1691. If Qnd defendant desired a share 
in. the family-house he could have filed 
a suit for partition within 3 years after 
he attained majority, 2. e., before 1894. As 
he did not institute a suit, his right to any 
share in the family house. was extinguished 
in 1893. I prefer, however, the evidence of 


- the Ist defendant, who is an uncle of the 


2nd defendant, and, therefore, more likely to 
know. the correct age of 2nd defendant 


than the plaintiff. The 1st defendant 
says that the 2nd defendant was 12 
years old at the time of the partition. 


Therefore,.2nd defendant attained majority 
in 1884, and he should have instituted a suit 
not later than 1890. As he did not institute 
a suit his title to a share in the family house 
was extinguished in 1891. Now that I. have 
pointed out that the opening remark 
of their Lordships was, in all probabilty, 
based upon two mistakes in my judgment, I 
doubt if they will still hold that the 3rd 
defendant held possession, after the partition, 
on behalf of the 2nd defendant. Granting, 
however, that he did hold possession on 
behalf of the 2nd defendant it cannot I, think, 
be denied that the 3rd defendant’s possession 
became adverse in 1890, when the 2nd defen- 
dant attained majority. The evidence shows 
that for 16 years after he attained majority 
the 2nd defendant did nothing. Then. he 
and Ist defendant sold the house in dispute 
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by Exhibit C to the plaintiff. This sale-deed 
is itself evidence that the house did not 
belong to the 2nd defendant’s branch of the 
family alone, for, if it did, there was no 
necessity for the 1st defendant to execute the 
sale-deed. My finding is that 2nd defend- 
ant having been excluded from the partition 
in 1878, 3rd defendant’s possession became 
adverse from that date, and that evenif it is 
presumed that the 3rd defendant held 
possession on behalf of the 2nd defendant 
his possession became adverse in 1884.” 

This second appeal coming on for final 
hearing after the return of the finding of 
the lower Appellate Court, the Court 
delivered the following 

Judgment.—wWe accept the finding 
and dismiss the Second Appeal with costs. 

Appeal dismissed. 





CALCUTTA HIGH COURT. 
Seconp Civiu Arrear No. 215 or 1909. 
Fabruary 8, 1911. 
Present: —Mr. Justice N. Chatterjea. 
MAIMUNNESSA KHATOON alias 
KHOLA BIBI PLAINTIFR— APPELLANT 
versus 
FAIZAR RAHMAN AND OTHERS—— 


DEFENDANTS—RESPONDENTS. 

Sale for revenue —Purchase by one co-sharer—One 
co-sharer in possession by keeping another out of posses- 
sien —Default by latter—Purchase by former—Whether 
purchaser gets title. 


Although it may be doubtful whether between . 


co-sharers in a joint estate any mutual confidence 
exists as regards the payment of tho Government 
revenue, on which point there are conflicting cases 
(See Chunder Nath v. Wirthanund Thakoor, 8 O. 
501; Doorga Singh v. Shee Pershad Singh, 16 C. 194) 
if the dafendant kept his co-sharer, the plaintiff, 
out of possession of the properties, appropriated 
the rents and profits and wilfully defaulted to 
pay the Government revenue inorder to deprive 
the plaintiff of her share, and purchased them him- 
self, the sale would not affect the plaintiff's right, 
and the defendant would be bound to reconvey her 
share to her, 

Appeal from the decree of the Addicional 
Sub-Judge of Chittagong, dated November 
14th 1908, reversing that of the Additional 
Munsif ofPatiya, dated December 14th 1907. 

Moulvi Syed Shamsul Huda and Babu 
Shashadhar Roy, for the Appellant. 

Maulvi: Serajul Islam, for the Respondents. 


Judgment.—tThe  plaintiff-appellant 
sued to recover posession of her share in 
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certain properties inherited by her from her 
father and mother and which had been sold 
away for arrears of revenue orrent. She 
alleged that the defendant No. 1 who is her | 
brother managed the whole estate on behalf 
of all the co-sharers, and that she was in 
possession jointly with him by receiving her 
share of the rents and profits; that after she 
had fallen ont with defendant No. 1,. 
the latter did not pay her share of the rents 


_ and profits nor give up her share of the 
_ properties and that in order to deprive her of 


her share caused the properties to be sold 


| for arrears of revenue and himself purchased 


the same with his own money in the names 
of the defendants Nos. 10—13, but that all the 
properties were in his possession. 

The defendant No. 1 pleaded inter alia 
that the plaintiff was never in possession, 
that the suit was barred by limitation, that 
he had purchased two of the properties, and 
that some of the other properties were pur- 
chased by some of the other defendants. 
The latter set up their respective purchases 
and pleaded that they were not benamdare of 
the-defendant No. 1. 

The Court of first instance gave the plain- 
tiff a decree for possession in respect of some 
of the properties, holding that the others did 
not belong to her father. 

Some of the defendants appealed in respect 
of some of the properties. 

The learned Subordinate Judge on appeal 
dismissed the plaintiff’s suit with respect to 
the:subject-matter of the appeals ‘before him. 

The plaintiff has appealed to this Court 
and it has been contended on her behaif first 
that the defendant No. 1 was under an 
obligation to pay the Government Revenue 
and that the purchase made at the sale after 
committing default in payment of revenue or 
rent could not affect plaintiff's rights and 
that the plaintiff was entitled to recover her 
share of the properties, and secondly that the 
learned Subordinate Judge is wrong in 
holding that the plaintiff could not contend 
that the properties purchased by the de- 
fendants Nos. 10 to 12 were really purchsed 
by the defendant No.1 merely because the 
latter denied having any right to them. 

With regard to the first contention, it 
appears to me that the learned Subordinate 
Judge has not properly tried the question 
and has not found all the facts necessary. for 
the decision of the question. He states in 
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his judgment:—‘‘So it appears from her 
statement that she was a grown-up woman 
ft to manage her property when her father 
died. Defendant No. 1 appears to be either 
younger or older than her by a few years 
only. Hence there can be no reason to hold 
that she would leave the management of her 
property with her brother after the death of 
her mother if she were at all in possession 
of it or claimed it. 

“But she says that she had been all along 
iu possession of the property by receipt 
of its usufruct. If this be true, it was her 
duty to pay the share of the revenue or the 
entire revenue payable for the property, to 
save it from sale. But there is nothing to 
show that she ever paid any revenue or made 
any payment for it to defendant No. 1. 

“ “Under any circumstances, it does not 
appear that defendant No.1 was under any 
obligation to her to pay her share -of the 
revenue. There were many co-sharers. 
There is nothing to show that the defendant 
No. 1 had any obligation to pay their share 
of the revenue. It was quite optional with 
the defendant No. 1 to pay the revenue or 
not, Further, it appears that all the sales 
except one took place after the brother and 
the sister had fallen out with each other. 
Such quarrel must have led plaintiff to know 
that defendant No. 1 would do nothing for 
her benefit, if such an act was ever before 
done by him, asa self imposed task and 
without any obligation to her. 

. "Therefore, if the property had been sold 
for arrears of revenue, defendant No, 1 could 
not be held liable for sale and he could not 
be held guilty of any act of fraud.” 

. He has not, however, decided whether the 
plaintiff was in possession nor has he found 
for whose default the sales took place, 

If the plaintiff was in possession of her 
share of the properties and used to get the 
rents and profits in her share and did not 
pay her share of the revenue or rent, she has 
no ground whatever for claiming her share 
of the properties if they were sold for arrears 
of revenue or rents and purchased by the 
defendant No. 1 in his own name or in the 
benamt of others. If, on the other hand, she 
was not in possession of her share since her 
mother's death which it appears took place 
only 10 years before the suit and the de- 
fendant No. 1 kept her out of possession, 
enjoyed the rents and profits of.the pro- 
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perties of her share and in order to deprive 
the plaintiff of her share of the properties he 
committed default in paying revenue or rent 
and purchased the properties in his own 
name or in the names of other persons, such 
purchases cannot, [ think, affect the plaint- 
iff’s title and she is entitled to recover her 
share of the properties. A similar view was 
taken in the case of Ohunder Nath v. Tirtha 
Nund Thatoor (1), where the learned Judges 
observed as follows; — Now it seems clear 
that if the plaintiff succeeded in proving that 
the principal defendant’s father had commit- 
ted default in the payment of the Government 
Revenue with the view of bringing the pro- 
perty to be purchased inthe name of Shib 
Prosad for his own benefit, that would be 
such a fraud as would entitle plaintiff to the 
assistance of the Court, and the property 
ought to be reconveyed to the plaintiff” and 

the fraud in question is merely a part of the 
machinery by which, ifthe plaintiff's case is 
true, the defendants have kept the plaintiff 
out of possession of a property to which he 
became entitled at the death of the widow An- 
nopoorna’” In that case the arrears fell due 
at atime when the plaintiff had become the 
rightful owner of the property but had been 
kept out of possession of the property by the 
defendant’s father, 

The learned pleader for the respondent 
relied upon the case of Doorga Singh v. Sheo 
Pershad Singh (2), where it was held that 
the right of a co-sharer to buy up an estate 
ata revenue-sale was not based upon any 
right or interest common to himself and his 
co-sharers and that in the absence of mis- 
representation or concealment the fact that 
he had intentionally defaulted did not con- 
stitute fraud and the learned Judges observed 
as follows:—‘‘Every co-sharer in a zemindart 
may, if he chooses, bring it to sale by not 
paying the revenue, but every other co- 
sharer can save it from sale by paying the 
arrear and can recover the amount from the 
defaulter. The fact of the defendants being 
co-sharers in the property did not clothe 
them with any fiduciary character which 
disqualified them from buying this property 
unless it was for the benefit of all the co- 
sharers.” 

The view taken in the above case, vtz., that 
the fact of the defendants being co-sharers 


(1) 3 O. 504 at pp, 506, 507. 
(2) 16 C. 194, 
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in the property did not clothe them with any 
fiduciary character has been questioned in 
two unreported cases. In appeal from 
Original Decree No. 545 of 1904 decided by 
Brett and Mookerjee, JJ., on the 28th August 
1907 [Chowdhury Ram Pershad Singh v. 
Chowdhury Paman’ Singh] the learned 
Judges observed as follows:—'We agree with 
the learned Advocate-General that it is not 
possible to hold that a co-sharer is under a 
legal obligation to his co-sharers to pay in 
his share of the Government revenue but we 
think that in that case (cited above) Mr. 
Justice Banerji went too far when later in his 
judgment he says that the fact that the 
defendants having been co-sharers with the 
plaintiffs did not clothe them with any fiduci- 
ary character at all. We think that if the 
term ‘fiduciary character’ be used in its 
broadest sense this goes too far, for we con- 
sider that it is not possible to hold that 
between co-sharers in a joint estate all being 
liable to pay their quota of the Government 
revenue according to their respective shares 
no relation of mutual confidence exists, other- 
wise the position of co sharers in a revenue 
paying estate if they were always open to be 
over-reached and deceived by their co-sharers 
would be intolerable.” A similar view was 
also taken by Holmwood and Digambar 
Chatterji, JJ., in Janki Singh v. Debi Nandan 
“Pershad (3). 

The actual decision in the above three 
cases turned upon facts which are different 
from those of the present. It is not neces- 
sary, however, to decidein the present case 

- which of the above two views is correct. In 
all those cases all the co-sharers were in 
possession and the question arose whether 
one co-sharer who commits default in paying 
his quota of the revenue and purchases the 
property himself commits any fraud on his 
other co sharers. 

In the present case if the defendant No. 1 
kept the plaintiff out of possession of the 
properties, appropriated the rents and profits 
and wilfully defaulted to pay the Govern- 
ment revenue in order to deprive her of her 
share and purchased them himself, I think 
the sale would not affect her rights and 
the defendant No. 1 would be bound to 
re-convey her share of the properties to her. 
But the re-conveyance will be conditional on 


plaintiff's paying her proportionate share of 
(8) 7 Ind. Cas. 772. 
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the purchase-money, the defendant No. 1 
accounting for the profits of the properties 
for the period the plaintiff was kept oub of 
possession. If, however, any of the sales took 
place owing to the default committed by the 
co-sharers other than the defendant No. 1 in 
respect of any property and if the latter was 
not in charge of their shares, I think that 
plaintiff’s suit would fail in respect of such 
properties. 

With regard to the second contention | 
think that the lower Appellate Court is wrong 
in holding that the plaintiff cannot contend 
that the properties were purchased by the 
defendant No. 1 merely because the latter 
denied having any right in them. The plain- 
tiff can certainly show that the alleged pur- 
chasers were merely benamdars for the 
defendant No. 1 who purchased in their 
names, in order te deprive the pliantiff of her 
share of the properties. The learned Sub- 
ordinate Judge ought to have come toa 
finding upon the said point on the evidence. 
If it is found that the defendant No. 1 pur- 
chased the properties in the benamč of the 
other defendants the consequences will be 
the same as in the case of purchase made by 
the defendant No. 1 in his own name. 

The case is accordingly remanded to the 
lower Appellate Court fora re-hearing of the 
appeal in accordance with the observations 
made in this judgment. Cosis to abide the 
result, 


Case remanded, 


CALCUTTA HIGH COURT, 
EXTRAORDINARY Sort No. 5 or 1910. 
February 2, 1911. 
Present:—Mr. Justice Fletcher. 
PEARY MOHUN DAS—Ptaintirs— 
APPELLANT 
tersus 
DONALD WESTON AND otuers— 
DEFENDANTS— RESPONDENTS. 

Cross-examination—Question reflecting on third party 
~—Jurisdiction of Court to reporl—Evidenee Act (I of 
1872), ss. 146, 150—Counsel, instructions to—Privileged 
document —Full Bench—Jurisdiction to direct or hold 
inquiry about conduct of Cownsel—Division Bench, 
whether has got power. 

When a question in cross-examination reflects nob 
on the witness but on a third party section 150 of the 
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Evidence Act, which must be referred back to section 

“146, can have no application. 

The instructions to Counsel are a privileged docu- 
ment belonging to the client, and Counsel is prohibited 
from disclosing what is contained in those instructions 
as being of a confidential nature. 

The question whether a Counsel has exceeded 
the license given him for the purpose of conducting 
his client’s case, is one that can only be dealt with by 
a Full Bench. 

Sullivan v. Norton, 10 M. 28 and Bhaishankar v. 
Wadia, 2 Bom. L. R. 3, referred to. 

Original suitfor compensation for malicious 
prosecution. 

Messrs K. B. Dutt and H. D. Bose, for the 
Appellant. 

Mr. Kenrick, Advocate-General, Messrs 
Norton and Gregory, for the Respondents. 

- Order.—Yesterday morning, during the 
cross-examination of a witness, Mr. K. B. Dutt 
putto the witness that a certain document 
which he (Mr. K. B. Dutt) alleges to be 
a forgery .was put forward by the witness 
in conspiracy with the defendants Weston and 
the Moulvie and|Mr. Hadrill, the Attorney who 
is instructing the Counsel for the defendants 
in this case. 

At the time the question was put to the 
witness -no objection was taken to it but after 

- the mid-day adjournment an application was 
made to me by the Advocate- General and Mr. 
Norton, om behalf of Mr. Hadrill, asking (a) 

-that Mr. K. B. Dutt should be called upon to 
state whether he putthe question above re- 
ferred to;on instructions and if so what those 
instructions were, (b) that I should direct an 
inquiry into the conduct of Mr. Hadrill and 
Mr. K. B. Dutt. On the first of these grounds 
it appears to me, as no objection was raised 
to the question at the time it was put and as 
the question reflects not on the witness but 
ona third party, section 150 of the Evidence 
Act,which must be referred back to section 146, 
can have no application. Sitting here as a 
Single Judge on the original side, my jurisdic- 
tion there ends. 

On the second ground of the application, 
viz., that I should direct an inquiry on the 
ground that Mr. K. B. Dutt has exceeded 
the license given to Counsel so that an 
enquiry should be held into the conduct 

-of Mr. Hadrill, it has been decided inthe 
Courts in India and the practice is, that ap- 
plications of this nature must be made to 

“the Court itself and a rule, if granted, must 

“be heard by a Full Bench. In support of 

„this statement itis only necessary for me 
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to refer to two authorities. The first author- 
ity is a case Sullivan v. Norton (1) which 


“was a petition presented4 by Mr. Sullivan 


to the Madras High Court under clause 
10 of the Letters Patent (which relates to 
the suspension and removal of Advocates and 
Attorneys) against an Advocate in respect 
of certain statements made by him as Coun- 
sel. In that case the statements made by the 
Advocate were of the gravest nature. The 
Advocate’s answer was that he acted upon 
instructions which contention was upheld 
by the Court. “Ib does not appear from the 
report whether the Court called upon the Ad- 
vocate to produce his instructions but ap- 
parently it did not do so. The instructions to 
Counsel are ʻa privileged document belong- 
ing to the client and Counsel is pro- 
hibited from disclosing what is contained 
in those instructions as being of a confidential 
nature. 

But the case above cited establishes clearly 
that the question as to whether a Counsel 
has exceeded the license given to him for the 
purpose of conducting his client’s case is one 
that can only be dealt with by a Full Bench. 
The other case that I would refer to is the 
case of Bhatsankar v. Wadia (2). That was 
the case of an Attorney who complained of the 
conduct of an Advocate regarding certain re- 
ferences that the Advocate had made relating 
to him during the conduct of ease in Court 
and is, therefore, very similar to the present. 
But the rule in that case was issued by the 
Court itself and the inquiry held before a 
Full Bench. f 

These two casesestablish beyond doubt that, 
sitting here on the original side, I have - no 
jurisdiction either to direct or hold the inquiry 
asked for. 

The only remedy that I am aware of that 
Mc. Hadrill has in this case is to go into the 
witness-box and deny the imputations that 
have been made against him. 


Mr. Norton has referred me to a statement 
in Pulleyn on Attorneys as to the powers of 
the Judge trying a case in England. But 
in the case of Sullivan v. Norton (1) 
the question was definitely raised as 
to whether even a Division Bench of 
the High Court could issue a rule of this 


nature. The powers of the Judges of the 


(1) 10 M. 28. 
(2) 2 Bom. L. R. 3. 
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High Courts in India are governed by the 
Letters Patent, the Rules of the Court and the 
orders passed by the Chief Justice under the 
provisions of the Indian High Courts Act, 
under none of these have I the power to direct 
or hold the inquiry now asked for. I, there- 
fore, refuse the application. 
Application refused. 


PUNJAB CHIEF COURT. 
Ormian Revisrox No. 1733 or 1910. 
February 22, 1911. 
Present:—Mr. Justice Rattigan. 
GANESH DAS— PETITIONER 
versus 
EMPEROR—ResponpDent. 

Criminal Procedure Code (Act V of 1898), $. 403— 
Acquittal under s. 498, Indian Penal Code—Opposite 
finding on same evidence under s. 863, Indian Penal 
Code, illegal—Penal. Code (Act XLF of 1860), s. 363— 
Kidnapping—Continwing offence—Abetment—M other 
can be guilty of kidnapping her own child, 

The petitioner was alleged to have taken or en- 
ticed away a married woman from her father-in-law’s 
house together with her two minor sons (one a child 
at the breast and the other aged two years). He was 
tried for an offence under section 498, Indian Penal 
Code, but was acquitted on appeal by the District 
Magistrate who held that there was no evidence to 
show that he was present when the woman ran 
away with her infants. Then he was tried under 
section 863, Indian Penal Code, with having kidnapped 
the infants. Tho Magistrate who tried this later 
case and the Sessions Judge on appeal held on the 
very same evidence, overruling the finding of the 
District Magistrate in section 498 case, that the 
potitioner did take away the woman with her minor 


BONS: 

Held, (1) that the petitioner, having been acquitted 
of the offence under section 498, Indian Penal Code, 
could not in this or in any other case, so long as the 

“order of acquittal remained in force, be deemed to 
have committed that offence and that the Sessions 
Judge was bound to take it as proved that the peti- 
tioner did not so take or entice away the woman. 

(2) that a directly opposite finding by the Magis- 
trate and the Sessions Judge in the later case upon 
exactly the same evidence on which the petitioner had 
been acquitted in the previous case, was perverse and 
contrary to every recognised principle of law, neither 
the Magistrate nor the Sessions Judge having any 
power to arrogate to themselves the right to adjudi- 
cate upon the finding of the District Magistrate in 
the previous case. 

(8) Obiter—that even a mother can be guilty of an 
offence undersection 365, Indian Penal Code, in res- 
pect of her own child. 

(4) Obiter—that the only person, who can possibly be 

. said to have kidnapped the child aged two years, was 
the mother; 

(5) that the petitioner’s acquittal in the previous 
case would not necessarily prove his innocence in 
the matter of kidnapping the infant aged tio years. 
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(6) that the moro fact that after the woman's 
departure from her father-in-law’s house the petitioner 
had something to do with her and that he had know- 
ledge of her whereabouts did not render the petitioner 
an abettor of the offence under section 368, Indian 
Penal Code, because kidnapping is not a continuing 
offence and there could be no abetment of it after 
the minor (aged two years) had been taken com- 
pletely out of the keeping of the guardian. 


Petition under section £39 of the Criminal 
Procedure Code for revision of the order of 
the Sessions Judge, Shahpur Division, dated 
the 22nd October 1910, confirming the order 
of the Magistrate, lst Olass, Jhang, dated 
the 20th September 1910, convicting the peti- 
tioner, 

Mr. G. R. Harris, for the Petitioner. 

Mr. Nanak Chand, for the Respondent. 

Order.—-2lst January 1911.—Prima 
facie this appears to be a very curious 
ease. The petitioner has evidently been 
already acquitted by the District Magis- 
trate of Jhang, of an offence undersec- 
tion 498, Indian Penal Code, in connection 
with Musammat Karam Bai, and [as far as | 
can gather from the judgments of the Magis- 
trate and Sessions Judge, the appellant is 
alleged to have kidnapped the two in- 
fant sons (one a child at the breast and 
the other aged two years) of Musammat 
Karam Bai atthe same time that he is said 

-to have taken or enticed away Musammat 
-Karam Bai, their mother. The Sessions 
Judge admits that appellant has been acquit- 
ted of taking or enticing away Afusammat 
Karam Bai, but he has upheld the couvic- 
tion of the appellant of kidnapping the two 
infants (who obviously must have been taken 
by their mother) because it is not proved that 
the infant, Moti, was taken away from his 
grand-father’s custody by his mother. He 
adds that the appellant should be deemed “to 
be the person who had induced Musammat 
Karam Bai to leave the roof of her father-in- 
law” and "he is, therefore, responsible for the 
removal of the minor, Moti, from the com- 
plainant’s house.’ With this bald statement 
of the law I am wholly unable to agree, as at 
present advised, but I have not the record of 
the previous case before me and cannot, there- 
fore, give any opinion upon the facts; if, how- 
- ever, (as appears to be the case) the appel- 
lant has been acquitted of inducing Musame- 
mat Karam Bai to leave her husband or any 
person having the care of her on her husband's 
behalf, I cannot see how the present 
conviction can be sustained. Other ques- 
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tions may also arise, e.g., whether or not, in 
the case of infants of tender age, the guardian 
is the mother. Upon these points I shall 
reserve my opinion. I direct notice to issue 
to the District Magistrate and to ‘the com- 
plainant. The petitioner may meanwhile be 
released on bail on giving security to the 
satisfaction-of the District Magistrate. 

Judgment.—See my order dated the 
21st ultimo. I have now seen the record of 
this and the previous case. It appears that 
the petitioner was originally charged under 
section 498, Indian Penal Code, with having 
taken or enticed away Musammat Karam 
Bai from her husband. He was convicted by 
the Magistrate 2nd class, and sentenced to six 
mouths’ rigorous imprisonment and toa fine 
of Rs. 150, but this conviction was set aside 
on appeal, by the District Magistrate and 
petitioner was acquitted. In the course of his 
judgment, the learned District Magistrate 
remarked :— ‘Whether Ganesha is in any 
way concerned with her abduction Lam un- 
able to say. There is no proof of it on 
the file, which discloses a deliberate .fabrica- 
tion of evidence very little to the credit of the 
persons responsible for it.” It is difficult to 
conceive of stronger condemnation of evidence 
than this, but in spite of this fact and of the 
acquittal of Ganesha, I find that the Ses- 
sions Judge in the present case has not hesitat- 
ed to make certain, observations which, in 
my opinion, he would have been better advised 
to omit. He remarks :— 

“I, therefore, hold the following facts 
proved, tiz.. (a) that the appellant took the 
woman Musammat Karam Bai, wife of Vir 
Bhan, (son of the complainant), together with 
her two minor sons from the complainant's 
custody at Jhang,” etc.,and again, in a later 
passage :— It is true the boy, Moti, was re- 
moved from the complainant's custody along 
with Musanmat Karam Bai. But that does 
not show that theremoval of the boy was 
effected by Musammat Karam Bai and not 

- by the appellant, “The appellant should be 
deemed to be the person who had induced 
Musammat Karam Bai to leave the roof of her 
father-in-law.” 

Jn my opinion, it was not open to the Ses- 
sions Judge in this case to hold that the 
above facts were proved or established. 
Ganesh having been acquitted of the offence 
of taking or enticing Murammat Karam Bai 
from her husband or from any person who 


. 


INDIAN CASES. 


(1911 


had been entrusted with her custody, could 
not, in this or in any other case, so long is 
the order of acquittal remained in force, be 
deemed to have committed that offeuce and 
the Sessions Judge was bound to take it as 

proved” that the petitioner did not so take 
or enlice away Musammat Karam Bai. 

But petitioner’s acquittal in the previous 
case would not necessarily prove his inno- 
cence inthe matter of the kidnapping of the 
infant Moti. For reasons given inmy former 
order, I am, however, of opinion that it must 
be held that the only person who can pos- 
sibly be said to have kiđfapped Moti, a child 
of very tender age, was the mother, Musammat 
Karam Bai. The Sessions Judge practically 
concedes this, wheri he says that the peti- 
tioner should have refused to accompany 
Musammat Karam Bai if she insisted’ upon 
taking her minor sons of whom Moti was the 
eldest the other bring an infant at the 
breast, with her. Now Iam not prepared 
to say that in the circumstances Musammat 
Karam Bai, though the mother of the minors 
could not inlaw commit the offence of kid- 
napping. There is authority in support of the 
proposition that even a mother can bë guilty 
of such an offence, [ (See In the matter of the 
petition of Pran Krishna Surma (1); Dhera 
Singh v. Musammat Kahno (2). |} Criminal 
Revision No. 985 of 190. 

Bat if the children were actually taken 
out of lawful custody by Musammat Karam 
Bai, the petitioner could at most have been 
convictedof an abetment of the offence punish- 
able under section 863, Indian Ponal Code. 
This, if petitioner was present at the time and 
aided Musammat Karam Baiin committing 
the offence, ib would not be avery material 
point, inasmuch as under the combined effect 
of sections 114, 363, the petitioner could, for 
purposes of punishment, be treated as a 
principal. But in order to hold petitioner 
guilty of abetment, there must be some proof 
that he either instigated the kidnapping ofthe 
child or conspired with Musammat Karam 
Bai or any one else to kindnap him, or 
intentionally aided the kidnapping. Of 
any such facts there is no proof whatever 
upon the record, and indeed the Magistrate 
in his judgment goes so far as to say that 
the child (and he might have added, child- 


ren) would be “a source of some trouble to 
(1) 8 ©. 969. : ; 
(2) 8 P. R. 1878 Cr. 
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the accused.” Obviously this would be so, 
and I cannot believe that the petitioner 
would have encouraged, much less instigat- 
ed, Musammat Karam Bai to kidnap her 
two infant children, whose presence would 
have been troublesome rather than wel- 
come to him. Itis possible, of course, that 
if he was present at the time, when she 
left her father-in-law’s house, that peti- 
tioner, in his desireto secure the woman, 
helped her in taking them away when he 
found that she would not go without them. 
Bat we must accept it as an established 
fact that petitioner did not take or entice 
away the woman herself from that house, 
and admittedly there is no evidence, other 
than that which was so severely ‘criticised by 
the District Magistrate, to show that the 
petitioner was present when the woman ran 
away from there with her infants. In view 
of the strictures of an experienced District 
Magistrate upon that evidence, the Sessions 
Judge was showing but scant respect to ‘the 
District Magistrate in referring to part of 
it, e.g., Karam Chand’s evidence, as “parti- 
eularly trustworthy”. Asa Court of revi- 
sion, I should in the ordinary course, accept 
evidence which had been believed by the 
Courts below, but in the face of the Dis- 
trict Magistrate’s opinion of this evidence, 
.and of the reasons which he gives for dis- 
believing it, I do not feel constrained to hold 
to the ordinary rule of practice. The prac- 
tical result of the Sessions Judge’s finding 
jn this case is to overrule the finding in 
the previous case and this too upon the 
very same evidence. The District Magis- 
trate has held, and his finding is final, that 
the petitioner did not abduct Musammat 
Karam Bai. In the present case the Magis- 
trate and Sessions Judge, who obviously felt 
the difficulty of convicting the petitioner 
- otherwise, held upon exactly the same evi- 
dence that it is proved that the petitioner 
did abduct the woman. In my opinion this 
finding was perverse and contrary to every 
recognised principle of law, and the Magis- 
trate and Sessions Judge had no right to ar- 
rogate to themselves the right to adjudicate 
upon the finding of the District Magistrate 
in the previous case. No doubt, in arriving 
at their present findings, the Magistrate 
and Sessions Judge placed considerable re- 
liance upon the fact that there ison the 
present record a considerable. mass of evi- 
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dence of a more or less trustworthy rature, 
to the effect that since her departure from 
her father-in-law’s house the woman has 
had something to do with the petitioner, 
and that the latter has knowledge of the 
whereabouts of both mother and child- 
ren. But kidnapping is not a continuing 
offence, and there can be no abetment 
of itonce the minor has been completely 
taken out of the keeping of the guardian, 
[Muhammad Baksh v. Queen-Hmpress (3) ; 
Durga Dass v. The Emperor of India (4); 
Nemai Chaitorai v. Queen-Empress (5)]. The 
mere fact, therefore, that the petitioner may 
bea party to keeping the minors out of 
the guardianship of their father, though 
morally reprehensible, would not render 
him lable to punishment as an abettor of 
the offence punishable under section 363, 
Indian Penal Code, and in face of the Dis- 
strict Magistrate’s finding in the previous case, 
we must assume that the petitioner did 
not take or entice away the woman her- 
self. I accordingly accept this petition and 
setting aside the conviction and sentence, I 
acquit the petitioner. His bail-bond is dis- 
charged. 
Petition accepted. 

(3) 8 P. R. 1894 Cr. 

(4) 13 P. R. 1904 Cr; 114 P. L. R. 1904. 

(5) 270. 1041(F, B.); 4 C. W. N. 645. 





MADRAS HIGH COURT, 
FULL BENCH, 

Seconp Civin Apegat No. 864 or 1903. 
January 12, 1911. 
Present:—Sir Arnold White, Krt., Chief 
Justice, Mr. Justice Krishnaswami Aiyar 
and Mr. Justice Ayling. 

MULLA VEETIL SHETHI KUTTI— 
APPELLANT 
versus 
KORAMBATH PARUTHOOLI 
ACHUTHAN NAIR AND ANOTHER— 


RESPONDENTS. 

Mortyage—Prior and puisne mortgagees, relative 
rights of —Right of puisne mortgagee not restricted to rea 
deeming prior mortgage —Right of pwisne incumbrancer 
to bring property to sale—Purchase by first mortgagee 
in execution of his decree—Suit for possession or in the 
alternative for money—-Whether puisne mortgagee en- 
titled to possession subject to redemption by second 
mortgagee, 


A second mortgagee is entitled to the same rights 
as the first mortgagee with reference to his security 
having regard to the nalure of his mortgage. 
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The purchaser of the equity of redemplion after 
the first mortgage and the second mortgagee, both 
stand on the same féoting with reference to their 
respective rights: against “the first mortgagee when 
they have not been impleaded in the suit instituted -by 
him on his mortgage. 

Those rights are unaffected by the suit of the first 
mortgaged to which they are not made parties and 
the decrée passed’ therein and the sale ‘made in 
pursuance thereof. ' 

.The purchaser in such a suit, whether it is a first 
mortgageé or astranger, does not acquire the rights 
of the mortgagor as atthe date of the first mortgage 
but only: those that subsist in him at the date of the 
suit, ' 


Therefore, a first mortgagee who has purchased the 
mortgaged property in execution of a decree on his 
mortgage and sues for possession or in the alternative 
for the recovery of his money, is not entitled to a 
decree for possession subject to redemption by 8 
puisne mortgagee with possession, who was not 4 
party: to the suit by the first mortgagee. 

Second appeal against the-deeree of the 
District Court of South Malabar in Appeal 

-Suit No. 515 of 1907, presented against the 

decree of the Court of the District Munsif 
of ‘Parapanangadi in Original Suit No. 111 of 
1906. 


Benson and Krishnaswami Aiyar, JJ., on 
Tuesday, the 15th day of March 1910, made 
the following 


ORDER OF REFERENCE TO THE FULL 
BENCH. 


The plaintiffs are first mortgagees. The 
Ist defendant has a ‘subsequent usufructuary 
mortgage. Ina suit upon the first mortgage, 
a decree for sale was passed, the Ist defendant 
not having been made a party. In execution 
of the decree, the plaintiffs have become pur- 
chasers. The present suit is for possession 
and in the alternative for the recovery of the 
mortgage-money. The Courts below have 
passed a decree for possession in default of 
payment of the amount due under the first 
mortgage. The Ist defendant appeals. Ib is 
argued for the appellant that as the lst de- 
fendant was no party to the plaintiffs’ former 
suit, his mortgage-interest, which includes his 
right to possession, cannotlbe affected and that 
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sides which cannot be easily reconciled. The 
plaintiffs in this case have only a simple mort- 
gage. A simple mortgagee as such is not 
entitled to sue for foreclosure,—see section 
67 of the Transfer of Property Act. As the 
ist defendant was nota party to the former 
suit, his interest could not be affected by 
it. The mortgagor’s equity of redemption 
only amounted to the interest that remained. 
after deduction’ of the Ist defendant's 
mortgaége-right... ‘The mortgagor had no 
right to possession’ after giving a usufruc- 
tuary mortgage to the lst defendant. The 
mortgagor’s interest that was sold did not 
include a right to possession. The plaintiffs, 
therefore, did- not purchase such ‘a right. 
But it is argued that-by reason of the pur- 
chase, the plaintiffs are not in the position 
of mere simple mortgagees and that, there- 
fore, a suit for foreclosure would lie. There 
does not appear to be any warrant for hold-. 
ing that the plaintiffs’ position was improved 
as regards the relief of foreclosure. Mr. 
Ramachandra Iyer admits that the decisions in 
Venkata v. Kannam (1) Rangayya Chettiar 
v. Parthasarathi Naicker (2) and Rangasamy 
Natken v. Komarammal (3), are against him. 
He, however, relies on Krishnan v. Chadayan 
Kutti Haji (4), Goverdhana Doss v. Veerd 
sami Chetti (5), Mohan -Manor v. Togu Uka 
(6) and Desai Lallubhai Jethabbat v. Mundas 
Kuberdas (7). They appear to support him; 
The judgment in Perumal v. Kaveri (8) con- 
tains a dictum that the second mortgagee 
with possession is entitled’ to retain possess 
sion until redeemed by the first mortgagee 
who has purchased the mortgagor's equity 
of redemption in a suit for sale to which the 
second mortgages’ was no party. It was 
held that the second mortgagee was not 
entitled to maintain a suit for redemption or 


. to- sell. the properties subject to the first 


the present suit should be dismissed. Itis. 


not contended that the plaintiffs are not en- 
titled to file a fresh suit for sale against the 
puisne mortgagee. The respondent’s Vakil, 
urges that the lst defendant is merely entitl- 
ed to redeem the first mortgage as he was 
given no opportunity to do so in the former 
suit, Several cases have been cited on both 


mortgage, but was only liable to be redeemed 
by the first mortgagee-purchaser. This casé 
recognizes the validity of the sale in execu 
tion of the decree obtained by the first mort- 
gagee and the purchase by him, though the 
second mortgagee was no party to the action, 


(1) 5 M. 184, 

2) 20 M. 120. 

3) 26 M. 484, 

4) 17 M. 17. 

5) 26 M. 537. 

(6) 10 B. 224, 

(7) 20 B. 890. 
(8) 16 M. 121, . < ; 4 
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‘td the extent of putting an end tc the second 
mortgagee’s right of redemption and making 
‘him liable to “be redeemed by the first 
mortgagee-purchaser. The second mortgagee’s 
‘right of redemption is not Jost,- if. the 
‘mortgagor conveys the equity of redemption 
‘to a ‘stranger, but it is: said that if the 
mortgagor conveys the equity of redemption, 
by private sale to the first mortgagee’ or if 
his interest is' sold tothe first mortgagee in 
invitum, there’ arises a difference and the 
‘sécond mortgagee loses his right'of redemp- 
tion in that case. In Venkatanarasaminah v. 
‘Rimiah (9), the first mortgagee who purchas- 
‘ed in exeention of his decree was held-entitled 
to possession’ against the second mortgagee 
who purchased later. in execution of a decree 
on his own mortgage. ‘Both the mortgages 
“were apparently simple. This case as well 
‘as’ Rangasamy Naicken v. Kémarammal; (98), 
‘have been followed in Kutti Chettiar v. Sub- 
ramanta Ohettiar (10). Mr. Ramachandra 
Iyer takes a distinction that if the mort- 
‘gagor had no interest subsisting at the date 
of the suit by the first mortgagee, the pro- 
‘ceeding is’ of no avail whatever and the 
second mortgagee continues to be entitled to 
‘all his rights under his mortgage unaffected 
‘by the proceeding, while if the mortgagor 
‘retained any interest in the property at the 
‘date of the suit ot the first mortgagee, the 
‘proceeding is valid to the extent uf passing 
‘all the interest ïn- the property to the pur- 
‘chaser subject only to his being redeemed by 
the second mortgagee. Itis difficult to rest 
this distinction on any principle. The ques- 
tion of conflict between the several cases may 
be stated as follows:—We shall assume that 
one mortgagee is not a party to the suit of 
the other. It follows that the interest of the 
mortgagee who is not-a party should not be 
-affected by the suit of the other for there 
can be no representation of his interest in the 
suit by any other person claiming an interest 
in the property. If the second mortgagee 
‘has no right to: possession, the purchase by 
the first mortgagee by private or Court sale 
must give him the right to possession. If 
possession goes avith the second mortgagee 
the sale under the decree of the first mort- 
gagee must prima facie leave the possession 
unaffected. The same result must follow in 
ithe case of the second mortgagee acquiring a 

2) 2 M. 108. 

10) 32 M. 485; 4 Ind. Cas, 1077; 19 M. L. J. 728. 
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“right to possession under a prior sale in exe- 


-cution of a decree on his mortgage. Itis, on 
the other hand, clear that the first mortgagee 


‘ig entitled to sell and purchase all the in- 
‘terests of his mortgagor as at the date of the 


‘mortgage. This cannot, however, be done in 
the absence of the representatives of the 
subsequent interests carved out by the mort- 
gagor after the first mortgage. The mort- 
‘gagee must be entitled, if he had once 
failed to implead the subsequent encum- 
brancer, to enforce his remedy of a sale of 
the subsequent encumbrancer’s interest by a 
fresh suit. ` Should he be driven to sucha 
suit on the footing that the prior proceeding 


‘ean in no sense affect any of the rights of 


the subsequent mortgagee including the right 


‘to possession however acquired, or is it open 


to the Court, in the first mortgagee’s suit for 
possession after his purchase, to give the 
second mortgagee his only right in a pro- 
perly instituted suit by the first mortgagee, 
namely his right to redemption ? We think 
it right to ask for an authoritative ruling 
of the Full Bench on the following ques- 
tion: — 

“Whether a first mortgagee who has pur- 
chased the mortgaged property in execution of 
a decree on his mortgage and sues for posses- 
sion, or in the alternative for the recovery of 
his money, is entitled to a decree for posses. 
sion subject to redemption by a puisne mort- 
gagee with possession who was not a party 
to the suit by thè first mortgagee?” 

Mr. K. P. M. Menon, for the Appellant. 

Mr. T. R. Ramachandra Atyor, for Mr. K. 
F. Govinda Menon, for 2nd Respondent. 

Opinion.—tThe order of reference in 
this case states the following question for the 
decision of the Full Bench. “Whether a 
‘first mortgagee who has purchased the mort- 
gaged property in execution of a decree on 
his mortgage and sues for possession, or in 
the alternative for the recovery of his money, 
is entitled to a decree for possession subject 
to redemption by a puisne mortgagee with 
possession who was not a party to the suit by 
the first mortgagee?” 

Our answer is in the negative. There are 
conflicting decisions of this and the other 
Indian High Courts on the question which it 
is impossible to raconcile. The source of the 
difficulty seems to lie mainly in arriving at 
a definite ecnception of the rights of the 
second mortgagee. Section 60 of the Trans. 
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fer of Property Act lays down the right of 
the mo:tgagor to redeem the mortgage. 
Section 75 of the Act gives every second or 
other subsequent mortgagee the same rights 
as against the prior mortgagee as the mort- 
gagor has against him as regards the 
redemption, foreclosure or sale of the mort- 
gaged property. As the mortgagor is entitled 
to redeem the first mortgage, the second 
mortgagee is likewise entitled to redeem the 
first. As regards foreclosure and sale, they 
are the rights of the mortgagee and not of 
the mortgagor though when a decree for 
foreclosure or sale is made, any rigbts that 
the mortgagor may have in the carrying out 
of the foreclosure or sale, may also be 
claimed by the second or other subsequent 
mortgagee. But hasthe second mortgagee 
any other right than that of redemption? 
The section simply says that whatever rights 
he may have against the mortgagor he will 
have them ‘against encumbrancers subsequent 
to himself in date. But what are the rights 
of the puisne mortgagee against his mort- 
gagor over and above his right of redemption 
of the prior mortgageP Has he the right 
to bring to sale the equity of redemption of 
his mortgagor and has he the right of fore- 
closure? Discussing the rights of mort- 
gagees Hunter says in his Roman Law, 
page 537: “If the same thing has been 
hhypothecated successively to several persons, 
only the first of them has the power of sale, 
unless a subsequent creditor has put himself 
in the place of the first.” That is to say, it 
is open to the second mortgagee to redeem 
the first mortgage and then ask for the sale 
of the mortgaged property standing in the 
shoes of the first mortgagee. But otherwise 
he has no independent right of sale of the 
equity of redemption of his mortgagor. Dr. 
Mackeldey in his hand-book of Roman Law 
says on the authority of the Code and the 
Digest:—‘“A posterior hypothecatee is gener- 
ally not permitted to sell the hypotheca 
without the consent of the prior one, unless 
the prior one’s claim will be satisfied by the 
_ sale” section 354. In Ramu Natkan v. Sub- 
baraya Mudali (11), Holloway, Officiating 
Chief Justice, and Kindersley, J., speaking 
_of the second mortgagee say “Dernburg justly 
observes that the subsequent mortgagee 
gets all to which he is entitled when he is 


allowed to redeem the prior mortgagee.” 
(11) 7 M H. C. R. 229. 
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This statement of the view of the Continental 
Jurist is in accordance with the strict English 
notion of the equity of redemption. The 
property mortgaged passes absolutely ab 
Common Law to the mortgagee. The legal 
effect of the forfeiture on breach of the con- 
dition could not be altered at Common Law 
Thus, 
the mortgagor had an equity to redeem. 
Any transferee of that equity, asa second 
mortgagee, is entitled to the same equity. 
But the second mortgage of the mortgagor's 
equity to redeem with rights of sale and 
foreclosure must at first sight seem anoma- 
lous. But when the equity of the mortgagor 
is itself recognised as an estate [see Lord 
Hardwick in Carborne v. Scarfe (12)] there 
can be no difficulty in a mortgage of that 
estate attended with rights in the mort- 


gagee, similar to those of the first mort- 


gagee. A fortiori where both mortgagee 
and mortgagor have legal estates as in this 
country. But sale of the mortgaged property 
even at the instance of the first mortgagee 
was not ordered in England asa matter of 
course. See the judgment of Lord Cairns in 
Heath v. Orealock (13). He said “It appears 
to me that under the recent Act of Parlia- 
ment, 15 and 16 Victoria, Chapter 86, sec- 
tion 48,it is within the discretion of the 
Court ina mortgage-snit, whether a fore- 
closure or sale shall be ordered. Buta sale 
is not to be ordered as of course.” Lower 
down in the same page he says “I think the 
Court must rest satisfied with making that 
which would have been the ordinary form of 
decree before the statute and decreeing 
simply foreclosure and not a sale.” A sale at 
the instance of the second mortgagee was a 
matter of more difficulty. In a suit by a 
second mortgagee of a moiety who applied 
for a sale (in his suit for foreclosure) the 
conduct of the sale was given to the first 
mortgagee of the entirety as more convenient 
and less expensive, Hewitt v. Nanson (14). 
The suit evidently in that case was not for 
gale subject to the first mortgage but free of 
all encumbrances. At the request cf the 
second mortgagee in a suit by the first mort- 
gagee an order was made for sale of the 
property first mortgaged or foreclosure in 

(12) 2 W. L, and Tud. P. 9. ‘ 

(13) 10 Oh. Ap. 32; 44, L. J. Ch. 157; 81 L. T. 650 5 


23 W. R. 95. 
(14) 7 W. R. 5. 


INDIAN CASES. . 517 


Vol,.1X] 
MULLA VEETIL V, ACHUTHAN NAIR. 
case sale should not be effected: See Saul v. the Allahabad High Court before the enact- 


Pattinson (15). We have not been able tò 
find any instance in England ofa suit for 
sale by the second mortgagee of the mort- 
gagor’s equity of redemption merely leaving 
the first mortgage unaffected. In Jones on 
Mortgages American authority is cited 
(section 1580) for the view that in case the 
prior mortgage is not due a puisne mortgagee 
may have a decree for the sale of the equity 
of redemption subject to the prior mortgage; 
but if itis due he may redeem and sell the 
whole estate. A junior mortgagee is entitled 
to bring in a bill to foreclose the equity of 
his mortgagor, The statement in Jones, 
sections 1395 and 1431, that after foreclosure 
or sale by the first mortgagee the second 
mortgagee who had not been joined in the 
suit of the first has only the right to redeem 
is only explicable with reference to the 
English and American practice of not decree- 
ing sale of the equity of redemption at the 
suit of the second mortgagee. But section 25 
of the Conveyancing and Law of Property 
Act, 1881, says “any person entitled to 
redeem mortgaged property may have a 
judgment or order for sale instead of for 
redemption in an action brought by him 
either for redemption alone or for sale alone 
or for sale or redemption in the alternative.” 
This section distinctly recognizes the right 
of a second mortgagee to sue for sale but 
even this does not seem to warrant the sale 
of his mortgagor’s mere right of redemption. 
The definition of a mortgage in the Transfer 
of Property Act includes the transfer of an 
interest in the equity of redemption to the 
second or other subsequent mortgagees and 
such second mortgagee is entitled to the 
same rights of sale of the interest mortgaged 
to him as the first mortgagee himself has 
under section 67 or 68. Section 96 which 
speaks of a sale subject to a prior mortgage 
contemplates a suit for sale by the second 
mortgagee without his being confined to the 
mere right to redeem the first mortgage. 
Whatever doubts there may arise on this 
question under the Transfer of Property Act, 
Order XXXIV of the present Code of Civil 
Procedure sets the matter at rest by the ex- 
planation to rule 1, which runs as follows:— 
“A puisne mortgagee may sue for foreclosure 
or for sale without making the prior mort- 


gagee a party to the suit.” It was held by 
(15) 55 L. J. Ch. 831; 54 L. T. 670; 84 W. R. 661, 


ment of the present Code by a Full Bench, in 
Mata Din Kasodhan v. Kazim Husain (16), 
that a second mortgagee’s only remedy was 
a suit for redemption and that he could not 
sue for sale. It was also held by the 
Bombay High Court in a series of cases that 
a sale under a decree on the first mortgage 
carried with it all rights of the mortgagor 
as at the date of the mortgage even though 
the second mortgagee was no party to the 
suit (see Jones on Mortgages, sections 1654 
and 1656). These two principles are the 
foundation for many of the later judgments of 
those Courts as regards the rights of a puisne 
incumbrancer with reference to the prior 
mortgagee who had sold in execution of a 
decree the property of the mortgagor with- 
out having made the puisne incumbrancer 
a party to the suit. But so far as this 
Court is concerned, the uniform practice 
has been to recognize the right of the 
second mortgagee in case there was a per- 
sonal covenant in his favour to sue for sale 
notwithstanding the contrary note sounded 
by the decision in Ramu Natkan v. Sub- 
baraya Mudah (11). In Vencatachella Kandian 
v. Panjanadien (17), Gangadhara v. Sivarama 
(18); Rangayya Chettiar v. Parthasarathi 
Naicker (2), and in numerous cases un- 
reported, this Court has consistently recognis- 
ed the right of the second mortgagee to sue 
for sale subject to the prior mortgage. The 
Full Bench of the Calcutta High Court 
has also taken the same view: See Debendra 
Narain Roy v. Ramtaran Banerjee (19). 


The question then arises whether the 
right of the second mortgagee can in any 
way be affected by proceedings to which 
he was not a party. On general principles 
it seems impossible to understand how a 
person can be affected by proceedings to 
which he was not a party or in which he 
was not in some way represented. The 
Privy Council has definitely pronounced 
upon this point. In Brojanath Kondoo 
Chowdry v. KEhelut Chunder Ghose (20), 
where a foreclosure decree was first obtain- 
ed by the first mortgagee without making 
the second mortgagee a party, Lord Justice 

(16) 13 A. 488. 

(17) 4 M. 213. 

(18) 8 M. 246. 

(19) 30 ©. 599. 

(20) 14 M. I. A. 144; 8 B. Lu R. 104; 16 W. R. 33, 
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James delivering the judgment of thé Privy 
Council said “it is difficult to see how a 
right of entry or cause of action against 
one man, in respect of his property, could 
be either lost or gained by proceedings 
against another man in respect of his pro- 
perty. He approved of the decision of the 
| High Court on the point by saying “ it 
was, of course, held by the High Court 
that he wasin no wise affected by those 
proceedings.” In Umes Ohander Strear v. 


Zahur Fatima (21), the same tribunal 
` observed with reference to the rights of 
a subsequent mortgagee at page 179 as 


follows :— ‘It was indeed argued by Mr. 
Mayne that the sale in 1879 (at the suit 
of the prior mortgagee) had the effect of 
shutting out all puisne incumbrances. But 
their Lordships cunsider that the right view 
ow this point has been taken in both the 
Courts below. Persons who have taken 
transfers of property subject to a mort- 
gage cannot be bound by proceedings in a 
subseqaent suit between the prior mort- 
gagee and the mortgagor to which they 
are never made parties.” These observa- 
tions are not confined to the mere pre- 
servation of the. subsequent mortgagee’s 
right to redeem the previous mortgage, If 
the rights of the puisne incumbrancer who 
was not made a party to the suit of the 
prior mortgagee are preserved in every res- 
pect, the right to sue for sale of the 
equity of redemption which existed pre- 
vious to the suit by the first mortgagee must 
continue to remain after it. Again, in 
Gobind Lal Roy v. Ramjanam Misser, 
(22), Lord Macnaghten says at page 79: “As 
regards the plaintiffs’ title to sue, the 
learned Counsel for the appellant pointed 
out that the plaint, on the face of it, show- 
ed that the property on which the plain- 
tiffs claimed to have a charge had been 
sold before the date of the Government 
sale, under a decree obtained by a prior 
mortgagee against the mortgagor; and they 
insisted that such a sale has the effect of 
displacing puisne mortgagees and leaving 
them with nothing but a claim against the 
surplus proceeds, if any. That, however, 
in their Lordships’ opinion, is not the ne- 
eessary consequence of a sale under a 
decree obtained by a prior mortgagee 


(21) 18 O, 164; 17 I. A, 201. 
(22) 21 0. 70 ; 20 T, A. 165. 
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against the mortgagor in a suib to which 
the puisne incumbrancers are not parties.” 
Their Lordships recognised the right of 
the puisne incumbrancer to proceed against 
the land, though it must be admitted that 
in that case the purchaser under the prior 
mortgage decree did not dispute it. In 
Maung Tha Hnyin v. Maung Mya Su (23), 
where the dispute was between two sub- 
mortgagees of a mortgage-interest and the 
plaintiff was in point of time the second sub. 
mortgagee (by deposit of title-deeds): the 
Privy Council observed “that his rights, 
whatever they may have been, remained un- 
affected by the decree” in the suit of the 
first sub-mortgagee to which. the second 
was not a party : see. pages 248 and 
250. 

The authority, therefore, of the. Judicial 
Committee is clear for the position that 
whatever rights the second mortgagee. as 
such may have at the date of his mort- 
gage whether to possession (if his mortgage 
be one with possession and the previons 
mortgage without it) or to sale or fore- 
closure under section 67, such rights re- 
main altogether unaffected by the. suit of 
the first mortgagee without the sécond be- 
ing a party to it and the sale in execu- 
tion of his decree. He has also the right 
to redeem the prior mortgage if it has not 
been extinguished by merger in the equity 
of redemption. Such’ merger is practically 
impossible where the prior mortgagee gets 
in the equity of redemption by privte or- public 
sale, for it must always be for his benefit to 
retain the priority of his incumbrance and 
shield himself against the puisne incum- 
brancer, see section 101 of the Transfer 
of Property Act. The rule in Toulmin v, 
Steere (24) has been definitely abandoned 
in India since Gokuldoss’ case,—Gokuldoss 
Gopal Doss v. Rambux Seochand (25),—and 
largely discountenanced in Wngland : Stevens 
vy. Mid-hants Railway and Co. (26); Thorne 
v. Cann (27) and Liquidation Estates Pur- 


chase Company v. Willoughty (28). Merger 

(28) 37 C. 239; 5 Ind, Cas. 151; 14 0. W. N. 214; 11 
C. L. J. 166; 12 Bom. L. R. 284; 20 M. L. 5. 158. 

(24) 3 Mer. 210. 

(25) 11 I. A. 126 ; 10 C. 1035. 

(26) 8 Ch. 1064 ab p. 1069; 42 L. J. Ch. 694; 29 
L. T. 318; 21 W. R. 858. 

(27) (1895) A.C. 11 atp. 16; 64 L. J.Ch.1; 11 R. 
67; 71 L. T. 852, 

(28) (1896) 1 Ch..726; 65 L. J. Ch. 486; 74 L.T, 228; 
14 W. R, 612, 
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on. principle is impossible, for. the case of. 


the’ first mortgagee acquiring the equity of 
redemption when. a secord mortgage is still 
outstanding is not one of the rights and 
correlative obligation coalescing’in the same 
person (see Lindley’s Jurisprudence page 
°75) or of a smaller interest getting absorb- 
ed by a larger (see Lindley, Appendix LVII) 


or of two contiguous interests carved ont. 


of property combining to form a larger 
whole. But if merger there should be not- 
withstanding. according to the older Eng- 
lish notion (see Coote on Mortgages Vol. 


II, page 1467), while it leaves nothing for ` 


the second mortgagee to .redeem, it elevates 
the second mortgagee to the position of 
first mortgagee enlarging his security. It 
cannot in any sense cut down the rights 
of the second mortgageé as they stood at 
the date ot the second mortgage. As we 
have ‘pointed out already, the first mort- 
gagee preserves his priority in spite of his 
purchase of the equity of redemption 
behind the back ‘of~ the second mortgagee, 
The seeond mortgagee may, if he chooses, 
still redeem the first. But redemption is 
an equitable claim, or in India a legal 
right, ‘which he may seek to enforce and 
nob a liability which he may be comrell- 
ed to discharge. If, therefore, the second 
mortgagee is not’ willing to redeem the 
first mortgage after the purchase of the 
equity of redemption of the mortgagor in 
Court or private sale by the first mort- 
gageo, he cannot be deprived of his ori- 
ginal right to institute proceedings for 
sale or foreclosure (whatever it was) under 
section 67 as second mortgagee. 

In exemining the multitude of cases as 
regards’ che rights of first and second morte 
gagees after suit and sale by the, one or 
the other or by each independently with- 
oub impleading in the suit the representa- 
tives of all interests carved out of the 
property, it is necessary to bear in mind 
certiin misconceptions which have arisen 
in the course of the growth of the law of 
mortgages in this country, for otherwise 
we shall run the risk of misunderstanding 
and misapplying the cases. It was suppos- 
ed atone time that a first mortgagee, 
selling in execution of a decree on his 
mortgage obtained in a suit to which the 
second mortgagee was not a party, succeeded 
in putting an end to the second mortgage al- 
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together: See S. B. Shringarpure v. 8. B’ 
Pethe, (29); Ali Hasan v. Dhirja (30), Sitaram _ 
v. Amir Begam, (31) and Muthora Nath Pal-v. 
Ohundermoney Dabia (82). A modification of 
this view was adopted in later cases, namely, 
that the second mortgage should not be treat- 
ed as extinguished at least when the first 
mortgagee had notice of the second mort- 
gage and deliberately omitted to implead 
that mortgagee asa party defendant: See 
Muhammad Sami-ud-din v. Man Singh (83), 
Gajadhar v. Mulchand (34) and Namdau 
Ohaudhri v, Karam Raji (35). Whatever 
effect the non-inclusion of the second mort- 


‘gagee as a party,to the suit on the first 


mortgage might be deemed to have on the 
maintainability of that suit in case he 
had notice, it is difficult to- see how the 
second mortgagee could in any wise be 
affected. And this is the position laid 
down by the Privy Council cases already re- 
ferred to.. ; 

Some of the decisions of the Indian Courts 
are coloured by -the misconception that a 
second or subsequent mortgagee has-no right 
to sue for sale or foreclosure but can only. 
claim to redeem the prior mortgage and 
after such redemption sue for sale or fore- 
closure according to his rights under section 
67 of the Act. We have also to remember the 
fact that in particular cases the decision has 
depended upon the circumstance, sometimes 
expressly noticed and sometimes not, that the 
prior or subsequent mortgage was a mortgage 
with possession and thal the right to posses- 
sion was attached to the mortgage, and did 
not accompany the purchase of the equity of 
redemption. Often-times, the form of the 
decree has had reference to the pleadings: of 
the parties, the second mortgagee who was 
not a party to the firsi mortgagee’s suit 
being content to redeem the first instead 
of insisting on his right to bring the equity 
of redemption to sale. Or, the first mort- 
gagee who has brought the equity of redemp- 
tion in proceedings to which the second mort- 
gagee was nota party has waived his right 
to suea second time upon his first mortgage 
impleading the second mortgagee and has 

(29) 2 B. 662. 

(30) 4 A. 518. 

(31) 8 A. 324. 

(82) 4 C. 817. 

(83) 9 A. 125, 


(34) 10 A. 520. 
(35) 18 A. 315. 
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been content to pay off the secoud morl- 
gage as the purchaser of the equity of re- 
demption. 

Bearing the foregoing considerations in 
mind, let us proceed to examine the decided 
cases. The following Allahabad cases were 
relied on in the course of the argument on 
one side or the other: Namdar Ohaudhri v. 
Karam Raji (35); Hargu Lal Singh v. Gobind 
Rai (36); Madan Lal v. Bhagwan Das (37); 
Baldeo Singh v. Jaggu Ram (38) and Ram 
Prasad v. Bhikari Das (39). With the ex- 
ception of the first, the remaining cases will 
be found to have no bearing on the question 
under consideration, and the judgment in 
that case vitiated by the erroneous view 
that a subsequent mortgagee has only the 
limited right to redeem the first mortgage 
as laid down in the Full Bench case in 
Mata Din Kasodhan v. Kazim Husain (16). 
The first mortgagee who purchased in exe- 
cution of his decree on the mortgage 
sued the second mortgagee in possession 
under his mortgage in ejectment and the 
Court gave him a decree subject to redemp- 
tion within a fixed time by the second mort- 
gagee. It was erroneously assumed that the 
second mortgagee was only entitled to 
redeem. ‘The purchaser and first mortgagee 
did not sne for foreclosure, assuming he had 
the right toit. He did not as purchaser 
seek to redeem the second mortgage. The 
second mortgagee entitled to possession 
under his mortgage had the right to continue 
in possession until redeemed by the pur- 
chaser and could not be ejected by the first 
mortgagee or compelled to redeem him. 
But the decision was thé logical result of 
the view taken by the Full Bench in Mata 
Din Kasolhan v. Kazim Husain (16). The 
Full Bench casesin Hargu Lal Singh v. Gobind 
Rai (36) ənd Madan Lal v. Bhagwan Das, 
(37) simply lay down the rule that when 
there isa mortgage and sale of the equity 
of redemption by the mortgagor or in execu- 
tion of a money-decree against him, the 
mortgagee who in a subsequent suit on his 
mortgage to which the first purchaser is not 
a party purchases the mortgaged property 
cannot affect the rights of the first pur- 
chaser, He cannot, on the basis of his pur- 
chase, eject the first purchaser. But if he 


(36) 19 A B41. 
(38) 23 A. 1. 
(39) 26 A, 464 


(87) 21 A. 285. 
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sues to enforce his mortgage again against 
the first purchaser by foreclosure [ Baldeo 
Singh v. Jaggu Ram (38)] or sale [Ram 
Prasad v. Bkthari Das (39)] he is at liberty 
to do so. Some of the observations in the 
last two cases may perhaps be open to 
exception but the decisions themselves are’ 
in accordance with true principle. Goverdhana- 
das v.  Veerasumi Chetti (5), which 
seems to. be a correct decision on the 
facts of that case, is quoted with approval 
as warranting the position that the second 
mortgagee’ with possession has only the right 
to redeem. 


Passing on to Bombay, we find that al- 
though it is notin terms anywhere stated 
that a second mortgagee is only entitled to sue 
for redemption but not for foreclosure or sale, 
it is repeatedly affirmed that the first mort- 
gagee is entitled to sell the property as ib 
stood at the date of his mortgage free from 
all subsequent encumbrances even if the 
subsequent mortgagee was not made a party 
to his suit on the first mortgage. All 
that is reserved to the subsequent mortgagee 
in such a case, according to the Bombay 
High Court, is a mere liberty to redeem 
subject to which the purchaser under the 
decree on the first mortgage has full 
rights in the property purchased. The deci- 
sions in Mohan Manor v. Togu Uka (6) and 
Desai Lallubhai v. Mundas Kuberdas, (7) 
aud the other Bombay cases there cited, 
clearly express the above view. In both 
the cases above cited possession was given 
to the purchaser under the decree on 
the first mortgage setting aside the right 
of the second mortgagee to possession under 
his mortgage and reserving to him a mere 
liberty to redeem within a time fixed. 
Hassanbhat v. Umaji (4C) does not touch 
the question of the rights of the second mort- 
gagee. It merely decides that the first mort- 
gagee who has foreclosed without making the 
second mortgagee a party to the proceeding 
may redeem him by virtue of the equity of 
redemption acquired under the foreclosure. 
The decision in Radhabai v. Shamrao Vinayak 
(41), however, cannot be reconciled with 
the current of authority in Bombay as point- 
ed out by Aston, J. in Aussanbhai v. Umaji, 
(49) at page 167 and by Jacob, J. at page 175. 
Though it seems to stand alone so far as 

(40) 28 PB. 153. 

(41) 8 B.168, 
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that Court is concerned, the decision ap- 
pears to be sound in principle. A stranger 
who purchased in execution of a decree on 
the first mortgage sued in ejectment the 
second mortgagee with possession who had 
not been a party tothe prior suit but the 
Court gave him only a decree for redemption 
of the second mortgage on the footing that 
he was entitled to possession until redeemed. 
This case, therefore, isan authority which 
supports the view indicated in our answer to 
the reference. 

The following decisions of the Calcutta 
High Court, namely, Har Pershad Tab v. 
Dalmardan Singh (42); Ganga Das Bhattar v. 


_dogendra Nath Mitra (43); Jugdeo Singh v. 


Habibullah Khan (44), were referred to by 
Mr. Ramachandra Aiyar. They support his 
contention that the first mortgagee who 
has bought the property in a suit upon 
the mortgage to which the second mort- 
gages was not a party is entitled to 


` possession as against him though he (the 


second mortgagee) had previously obtained 
possession by a sale under his mortgage and 
that the second mortgagee is: merely entitled 
to redeem the prior mortgage. It is not 
easy to reconcile these cases with the 
principle of the Full Bench decision in 
Debendra Narain Roy y. Ramtaran Banerjee 
(19), which held theright of sale of the second 
mortgagee to be unaffected by proceedings to 
which he was not a party. It seems to be 
fairly deducible from that case that if the 
second mortgagee had bought in execution of 
his decree the equity of redemption prior to 
the sale in execution of the decree on the 
first mortgage his rights must be equally 
saved and cannot be cut down to a mere 
right of redemption. The principle of the 
Privy Council decisions to which reference 
has already been made is also opposed to 
these Calentta rulings. The dissenting 
judgment of Rampini, J., in Har Pershad Dal 
v. Dalmardan Singh (42), refusing posses- 
sion to the first mortgagee who purchased in 
execution against the second mortgagee 
who had previously bought the property under 
a decree on the second mortgage is in accord 
with what appears to be the true principle 
as tothe rights of second mortgagees. It 
is not easy to understand how the purchasers 
t (42) 33 C. 891; 9 0. W. N. 728; 1 C. L. J. 871. 
(43) 5 ©. L. J. 315; 11 C. W. N. 403. 
_ (44) 6 ©. L. J. 612; 12 0, W, N. 107, 
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of the mortgagor’s equity of redemption 
under a private sale were held liable to be 
deprived of possession by the first mort- 
gagee-purchaser who did not implead those 
purchasers in his suit. [See Mookerjee, J. in 
Ganga Das Bhattar v. Jogendra Nath Mitra 
(43)]. Such a view would even be opposed 
to the rulings in Hargulal Singh v. Gobind 
Rai (86) and Madan Lal v. Bhagwan Das 
(87). 

We pass on now to the Madras cases. in 
Venkutanarasammah v. Ramah (9), it was 
held that the first mortgagee -who was the 
first purchaser in execution was entitled to 
possession against the defendant who bought 
later under his second mortgage. Both 
mortgages were simple and the Court held 
that the second mortgagee bought nothing 
after the sale of the equity in the first 
mortzagee’s suit. (See Kernan, J. at page 
112). . The Court further held that the 
right of the second mortgagee was not affected 
though effect could not be given to it in that 
suit having regard to its particular frame. 
This is entirely in accordance with two 
decisions of the Calcutta High Court in 
Nanack Ohand v. Teluckdye Koer (45), and 
Dirgopal Lal v. Bolakee(46), where the mort- 
gagee who became first entitled to possession 
was adjudged it against the other. Akatti 
Moidin Kutty v. Chirayil Ambu (47) was a 
similar decision where the second mort- 
gagee who was the first purchaser was 
maintained in possession against the later 
purchaser under the first mortgage. So also 
was the case of Kutti Chettiar v. Subramanta 
Ohettiar 10). In Veneatuchella Kantian v. 
Panjanadien (17) there was no sale under 
the first mortgage and the second mortgage 
wasone with possession. The second mort- 
gagee was held entitled to hold possession 
against a purchaser of the mortgagor’s equity 
of-redemption under a money-decree. The 
case has no bearing on the particular ques- 
tion now ander consideration though the 
remarks of Turner, C. J., on the rights of a 
second mortgagee to sue for sale are instruc- 
tive. In Venkata v. Kannam (1) the second 
mortgage was with possession. The pur- 
chaser under the decree on the first mort. 
gage which was simple sued to eject the 
second mortgagee. It was held that the suit 

(45) 5 C. 265 ; 4 C. L. R. 358. 

(46) 5 C. 269. 

(47) 26 M. 486, 
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was liable to be dismissed, but as the second 


mortgagee who was respondent in the appeal ` 


did not object to the direction of the .lower 


Court to redeem the prior mortgage or be 


for ever foreclosed that was not disturbed: 
(See page 185). In Rangasamy Natken v. 
Komarammal (3) the same decision was 
pronounced on similar facts. The decision 
in Sivaraman Chetty `v. \Kuppumutha Ohetty 
(48) has no bearing on the present contro- 
versy. There the second mortgagee who 
<. bought nothing under his subsequent decree 
and sale „against. the mortgagor after the 
first “mortgagee had bought in execution of 
his decree was held entitled to redeem the 
first, mortgage which was treated as still in 
law subsisting. That was the plaintiff’s 
prayer and it was granted. There are a few 
more cases which, however, require a more 
minute examination. Perumal v. Kaveri (8) 
rests on the view which we cannot accept 
that asale under the first mortgage causes a 
merger of the mortgage in the equity of re- 
demption so that the second mortgagee be- 
comes disentitled to suefor redemption of a 
mortgage which no longer subsists. This 
case is against the whole trend of authority 
in India which repudiates the doctrine of 
merger, at all events since Gokuldoss's case 
[ Gokuldoss Gopaldoss v. Rambux Seochand(25) |. 
The second mortgagee was usufructuary. The 
suit brought by him for redemption was dis- 
missed butit was held that he was entitled 
- to remain in possession till he was redeemed. 
This caseis no authority for the respondent’s 
position that the second mortgagee loses his 
right to possession by the sale under the first 
mortgagee’s decree and has only the privilege 
of redemption. The learned Judges made no 
reference to the second mortgagee’s right of 
sale as there was apparently no covenant to 
pay. The actual decision in Krishnan v. 
Chadayan Kutti (4) is mot, in conflict with 
the true principles as to the right of a second 
mortgagee. Both the mortgages were usu- 
fructuary. The first mortgagee was eutitled 
to possession but the mortgagor gave posses- 
sion to the second. The first mortgagee hav- 
ing sued, and obtained a decree for sale and 
sold the equity-of redemption was clearly en- 
titled to possession when he sued the second 
mortgagee in ejectment apart from the ques- 
tion dealt with in the case as to the effect of 


the order rejecting his claim under sec- 
(48) 13 M, L. J. 72, 
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tion 278, It is, however, observed at page 20 
that all that he (defendant) can ask as puisne 
mortgagee is that he shall ba allowed an op- 
portunity of redeeming and the decisions in 
Radha Pershad Misser v. Meonohur Das (49), 
Naru v. Galabsing (50) and Radhabat v. 
Shamrao Vinayak (41) are cited in support’ 
of the observation. © None of those cases ne-" 
gatives the right of a second mortgagee to. 
sue for sale whether before or after the first 
mortgagee’s decree and sale. It may be thé 
second mortgagee had no right of sale under 
the terms of his mortgage andas a usufruc- 
tuary mortgagee he could only seek redemp- 
tion, the right to possession having gone 
with the first mortgagee. This decision also 
does not support the respondent. Rangayya 
Chettiar v. Parthasarathi Naickar (2) has 
been already referred to as recognising the 
right of a second mortgagee to sue for sale 
contrary tothe doctrine in Mata Din Kaso- 
dhan v. Kazim Hussain (16). Muhammad 
Usan Rowthan v. Abdulla (51) turned on 
the construction of the decree in the suit of 
the second mortgagee which was expressed 
to be subject to the rights of purchase under 
the first mortgagee’s decree. Moreover, 
the first mortgagee beiug the first purchaser 
in possession could not be turned out in 
execution of his decree by the second mort- 
gagee who had merely bought subject to the 
rights of the first purchaser. The second 
mortgagee had not obtained a decree for sale 
of the equity of redemption that is the in- 
terest of his mortgagor which had passed 
to the purchaser under the first mortgagee’s 
decree. Shephard, J., quotes with approval 
Venkata Narasammah v. Ramiah (9), Nanack 
Chand v. Teluckdye Koer (45) and Venkata v, 
Kannam (1). Having once sued for sale, 
making the mortgagor and the pur- 
chaser under the firs§ mortgagee’s decree 
parties, the second mortgagee could ` not 
sue them a second time for sale. The 
observation, therefore, that the right of re- 
demption and no other was all that remained 
to the second mortgagee in the cireamstances 
of the case was perfectly right. No general 
proposition was laid down that a second mort- 
gagee had a mere right to redeem and after 
redemption to sell, nor that after the first 
mortgagee’s suit and ‘sale without making 
(49) 6 C. 317. 


(50) 4 B. 83, 
(51) 24 M. 171, 
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the second mortgagee a party the right of 
redemption was all that could remain in him, 
Rangayya Chettiar v. Purthasarthi Naickar 
(2): is not dissented from though-the langu- 
age employed in that case is stated to be 
open. to exception. Mallikarjunadu Setti v. 
Lingamurti Pantulu (52) decides that a 
setond mortgagee who is not made a party 
tosthe first mortgagee’s suit for sale cannot 
apply under section 310A, Civil Procedure 
Code; to set aside the sale. Itis authority 
for the position that no interest of his (in 
which must be included his right to bring 
the equity of redemption to sale) passes by 
the -sale under the decree of the first mort- 
gagee. Mr. Ramachandra Aiyar relied very. 
strongly on two decisions of this Court, 
Goverdhana Doss v. Veerasamý Chetti (5) and 
Venkataramana Iyer v. Gompertz (53). As 
regards the- first, ifthe facts are carefully 
examined there is nothing in the decision 
which can be invoked in support of the 
respondent though certain observations are 
not reconcilable with the principle that the 
second mortgagee who was not a party to the 
first mortgagee’s suit remained, unaffected 
in. every respect. Mohan Manor v. Tegu . Uka 
(6) and Desai Lallubhai Jethabhai v. 
Mundas*Kuberdas (7) which, we have already 
pointed out as.not in accordance with the 
true principles as to the rights of second 
mortgagees are cited in this case with ap- 
proval and theremarks of Shephard, J., in 
Muhammad Usan Rowthan v. Abdulla (51) 
are, treated as laying down a general rule 
with reference to the rights of second mort- 
gagees without reference to the particular 
facts of that case... The facts, however, in 
Goverdhaia Doss v. Veerasami Chetté (5) fully 
justified the decision in that case. Both 
the mortgages were usufructuary. The 
first mortgagee sued first for sale appar- 
ently upon a covenant to pay and pur- 
chased .in execution of his decree behind 
the back of the second. He now sued the 
second mortgagee for the amount of his 
decree and in default for foreclosure. The 
second mortgagee had apparently no right 
of sale under his mortgage. The first mort- 
gagee had the right to possession and it 
could not, therefore, pass to the second. The 
only remedy left to the second mortgagee 
was redemption and this was recognised .as 

(52) 26 M. 382.- — - eos : 

(58) BI M. 425; 3 M. L. T, 397; 18 M. L. J. 298. - < 
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unaffected by.the prior proceedings. Any 
observations tending towards a limitation: 


ofthe second mortgagee’s rights in all cases 
to the mere privilege of redemption must 
be regarded as unsupported by principle or 
the general trend, of authority in this Court, 
The decision in Venkataramana Iyer v. 
Gompertz (53) .does.not appear to us to help 
the respondent. Indeed it expressly fol- 
lows the decision in. Rangayya Ohettiar v. 
Parthasarathi. Naickar (2). The suit itself 
was by the second mortgagee and a person 
who had acquired: the rights of the first 
mortgagee and the mortgagor’s equity of 
redemption. behind the back of the second 
was the defendant inthe suit. The plain- 
tiff asked for a decree for sale.subject to the 
first mortgage or in the alternative for re- 


,demption of the first mortgage. .The deci- 


sion did not negative the. right of sale sub- 
ject to the first mortgage but in view to 
the alternative prayer to redeem and the 
right of the purchaser of the mortgagor's 


equity of redemption it was thought that 


the better form.of decree was to give-the 
plaintiff redemption and a sale of the 
mortgaged property after redemption of the 
prior mortgage on failure of the defendant 
to redeem the plaintiff in his turn. There 
can be no doubt that this form of decree 
effectually disposes of the claim of all par- 
ties interested in the mortgaged property. 
If, instead, a mere decree for sale of the equity 
of redemption on failure of the purchaser of 
it to redeem the plaintiff had been made, 
ib would have left the rights of the same de- 


fendant qua first mortgagee undetermined. 


Tt is certainly a wise rule as far as possible 
and consistently with the frame of the suit 
to adjust the rights of all parties interested - 
in the mortgaged property. One more 
case deserves to be noticed and that is the 
decision in Nagammal v. Venkatagiri Adyar 
(54). There the second mortgagee’s suit 
for sale after the first mortgagee’s sale 
under his decree was dismissed as against 
the purchaser on failure to redeem the 
prior mortgage. It seems to us that in 
case the purchaser of the equity of re- 
demption was not willing to redeem the 
plaintiff he was entitled to a decree for 
sale subject tothe prior mortg-ze. There 
was no reason why that prayer should 


have been refused when the first mort- 
(54) 8 M.-L. J, 298. e 
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gagee was not suing the second for foreclosure 
or sale, 

On a full review of the decided cases the 
following propositions appear to be estab- 
lished :— 

1. A second mortgagee is entitled to the 
Same rights as the first mortgagee with refer- 
ence to his security having regard to the 
nature of his mortgage. 

2. The purchaser of the equity of redemp- 
tion after the first mortgage and the second 
mortgagee both stand on the same footing 
with reference to their respective rights 
against the first mortgagee when they have 
not been impleaded in the suit instituted by 
him on his mortgage. 

8. Those rights are unaffected by the 
suit of the first mortgagee to which they 
are not made parties and the decree 
passed therein and the sale made in pursu- 
ance thereof. 

4. The purchaser in sucha suit, whe- 
ther it is a first mortgagee or a stranger, 
does not acquire the rights of the mortgagor 
as at the date of the first mortgage but only 
those that subsist in him at the date of 
the suit. 

Tt follows that the question referred must 
be answered as stated already against the 
plaintiffs, 


; MADRAS HIGH COURT. 

Second Crvin APPEAL No. 1045 or 1909. 
February 2, 1911. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Ayling, 
OLAGAYEE—Appettant | 
VETSUS 
PICHAMMAL alias AVADAI AMMAL AND 
ANOTHER— RESPONDENTS, 

Hindu Law—Right of wife to residence in family 
dwelling howse—Alienation of diweling house by 
husband. 

Though a Hindu wife is entitled as against her 
husband to be provided with a suitable residenco, she 
cannot, during her husband’s life-time enforce aright, 
to reside in the family dwelling house like the widows 
of deceased co-parceners. The husband cannot be 
prevented from alienating the dwelling house even 
if he is in a position and willing to provide suitable 
residence for his wife. : 

Ramanandan v. Rangammal, 12 M. 260, referred to. 

Second appeal against the decree of the 
Temporary Subordinate Judge’s Court of 
Madura in Appeal Snit No, 550 of 1903, pre- 
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sented against the decree of the Court of the 
District Munsif of Tiramangalam in Original 
Suit No. 564 of 1907. 

Order.—Before disposing of this case 
we think we ought to have a finding of the 
District Judge on the point whéther the 
“other” house referred to in paragraph 6 
of the Suburdinate Judge’s judgment is also 
a family dwelling house and we order ac- 
cordingly. 

The finding should be submitted in six 
weeks from this date, and seven days will be 
allowed for filing objections. ‘ 

In compliance with the above order, the 
District Judge of Madura submitted the 
following 

FINDING. 

My finding is required as to whether the 
“other” house referred to in paragraph 6 of 
the Spbordinaie Judge’s judgment is also a 
family dwelling house. 

2. The only evidence in support of this alle- 
gation is the interested evidence of the 2nd 
defendant himself as P. W. No. 1. He says 
that the house was used by himself and his 
father for six years as a dwelling house, but 
he does not say that it has been used for 
that purpose recently. 

3. The Ist defendant (as D. W. No. 1) 
describes this building as a cattle-shed and 
says it is not fit to live in, D. W. No. 2, the 
Village Munsif, also describes the Building 
as a cattle-shed, to which partahs have access, 
and says that it contains only one room and 
four outer rooms which are grantries. The 
building, he says, is not fit for females to live 
in. 

I see 
witness 

4, D. W. No. 3, D. W. No. 4, and D. W. 
No. 5 also describe the building as a cattle- - 
shed, D. W. No. 4 also says that it is not fit 
to livein. 


5. I find that the weight of the evidence 
shows that the house in question is not a 
dwelling house, and that the sole evidence 
of 2nd defendant that it was once used asa 
dwelling house is unreliable. 


no reason for discrediting this 


Mr. S. Srinivasa Atyar, for the Appellant. 

Mr. K. Srinivasa Atyangar, for 1st Respond- 
ent. 

This second appeal and the memorandum 
of objections putin by the Ist respondent 
coming on for final hearing (Abdur Rahim 
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and Ayling, JJ.) the Court delivered the 
following - 

Judgment. —The finding now is that 
the “other” house referred to by the Subordi- 
nate Judge is not a dwelling house. Itis, 
‘ therefore, contended that the Ist defendant, 

the senior wife, has a right of residence in the 
family house and the gift in favour of the 
plaintiff, the junior wife, must be subject to 
such right. The learned Vakil for the ap- 
pellant admits that there is no decision of 
any High Court which has recognised the 
right of a Hindu wife to residence -in the 
particular house in which she and her husband 
have been living so as to preclude the hus- 
band from alienating the house even if he is 
in a position and willing to provide suitable 
residence for her in some other house. The 
decided cases have only recognised the right 
of widows of co-parceners to right of resi- 
dence in the family dwelling house and as 
for the wife of a Hindu, she is undoubtedly 
entitled as against her husband to be provid- 
ed with suitable residence. It has also been 
held that the husband cannot alienate all his 
property so as to defeat the right of main- 
tenance of his wife, and the right of main- 
tenance of Hindu females generally has been 
held to be in the nature of areal right, Ramu- 
nadan ¥. Rangammal (1). But the Courts 
have never gone so far as to hold that a Hindu 
wife Vas, during her husband’s life-time, a 
right to reside in the family house like the 
widows of deceased co-parceners. We have 
been referred to a text of Katyayana cited 
in Ramanandan v. Rangammal (1) which is to 
this effect: ““Hxcepthis whole estate and his 
dwelling house what remains after the food 
and clothing of his familya man may give 
away whatever if be whether moveable or 
immoveable ; otherwise it may not be given,” 
. It is obvious that the words ofthe text cane 
not be taken literally, for if it were so, a 
Hindu would never be able to alienate his 
dwelling house even if he had no wife to 
claim residence nor would he be able to sell 
articles of clothing, ete. We do not, therefore, 
feel ourselves called upon on the authority of 
this text to impose limitations on a Hindu’s 
rights of disposition over his dwelling house , 
other than those already recognised by the 
Courts. 
The second appealis dismissed with costs. 
Appeal dismissed, 
(1) 12 M, 260, 


CALCUTTA HIGH COURT. 
Orpivary ORIGINAL Civi Surr No, 384 
or 1910. 

February 9, 1911. 
Present:—Mr. Justice Stephen, 
NABIN CHANDRA SAHA PRAMANIK— 
PLAINTIFF 
versus 


Sreemutiy KRISHNA BARONI DASSEE 


— DEFENDANT, 

Vendor and purchaser—Obligation of vendor to 
discharge mortgages on property agreed to be sold— 
Breach by vendor of contract for sale—Iransfer of Pro. 
perty Act (IV of 1882), s. 55 (1) (9)—Measure of + 
damages—Property acquired by Government in the 
meanwhile—Statutory allowance, whether purchaser 
entitled to get as damages. 

A person is liable for damages arising from a breach 
of contract. An exception to this rule was laid down 
in Flureau v. Thornhill, 2 W. Bl. 1078, that upon a 
contract for the purchase of real estate, if the vendor 
without fraud is incapable of making a good title, 
the intending purchaser is not entitled to any com. 
pensation for the loss of his bargain. 

But the vendor is bound to discharge all in- 
cumbrances on the property at the date of the sale 
under section 55 (1) (9) of the Transfer of Property 
Act, and a mortgagee’s interest being such an in- 
cumbrance, the vendor is bound to cleartho mortgage; 
for, there is no question of the mortgagor’s title which 
is perfectly good but was subject to the claim of the 
mortgagee which could be get rid of by payment 
of his debt. 

Flureau v. Thornhill, 2 W. Bl 1078, and Bain v., 
Fothergill, 7H. L. 158; 43 L. J. Ex. 243; 31 L, T. 387; 
23 W. R. 261, distinguished. 

A vendor, who can make a good title but will not, 
is Hable in damages to the purchaser, 

A vendor, when called upon to do so, refused to 
complete a contract for sale of certain property, 
which in the meanwhile was acquired by Government. 
The vendee brought a suit against the vendor and 
claimed as compensation the difference between 
the amount paid by the Government and the agreed 

rice: 

Held, that the plaintiff was entitled to be put as far 
as possible in the position he would have been in, if 
the contract had beén carried out on the day when it 
was broken; and that he should get the difference 
between the agreed price and the amount at which 
the land was valued in the land acquisition proceed- 
ings apart from the statutory allowance for com. 
pulsory sale. 


Messra. S. P. Sinha and A. N. Ohowdhury, 
instructed by Messrs. Neog? and Mukherjee, 
Solicitors, for the Plaintiff. 

Messrs. B. CO. Mitter and N. N. Strcar, ine 
structed by Messrs. B, M. Basu § Qo., for the 
Defendant. 

Judgment.—tThis suit was originally 
decreed by me ex parte on the defendant fail- 
ing to appear when the case was called on, 
Subsequently, the defendant proved facts that 
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led me to suppose that I might have been 
misled’ by evidente which showed that one 
of the defendants was in the High Court at 
the time I heard the suit, and was intention- 
ally absenting himself from my Court; and T 
“reinstated the case accordingly. 

The plaint in the case, as far as ib is 
material, is as follows; On the’15th December 
1908, the defendants contracted to sell and 
the plaintiff to buy a half share in land in 
Calcutta at the rate of Rs. 650 a cottah which 
.came to Rs. 18,581-2-4 and the plaintiff paid 
Rs. 501 as earnest money: the sale to be 
completed within a month. On the 26th 
January 1909, the defendants informed the 
plaintiff that they could not fulfil their con- 
tract as they had previously sold the share 
in question to one Gokul Chand Bural but 
the plaintiff refused to accept this excuse, 
Onthe 5th April the defendants informed the 
plaintiffs‘ that they could not perform their 
contract because they had mortgaged the half 
share along with other property, and the 
mortgagees refused to release it. This 
excuse also the plaintiffs refused to accept. 
Gokul next brought a suit against the present 
defendants and the plaintiff in which he 
sought to have a decree for specific, perform- 
ance against the defendant and to have them 
and the plaintiff restrained from completing 
the contract already mentioned. This suit 
was abandoned, and on the 18th September 
the plaintiffs called on the defendants 
to complete their contract, but this the de- 
fendants refused to do. 

Meanwhile, on the 28th April, the Local 
Government: published a declaration under 
the Land Acquisition Act announcing their 
intention of acquiring the premises in ques- 
tion for a public purpose." This they even- 
tually did paying for them a sum of 
Rs. 23,394-5-5 being at the rate of Rs. 850 
a cottah. The plaintiff now sues for 
Rs. 10,014-8-1, the difference between the 
sum he contracted to pay beyond the Rs, 501 
and the sum which was paid to the defendant 
by the Local-Government in respect of his 
half share, which he alleges is the damage 
he, has sustained by the breach of his contract 
by the defendants. 

The defendants, apart from pleas that thay 
‘have given up, plead that they have not 
committed any breach of ‘contract in being 
unable to convey the property free from in- 
cumbrances to the plaintiff inasmuch as the 
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mortgagees refased to release it; they deny 
that the plaintiff was always ready and 
willing to complete the contract, and they 
say that the damages claimed are excessive 
and too remote. 

Issues were settled of which I need men- 
tion only the last three, as the contest in 
the case concerned them only: these were. 

(3) Was the plaintiff ready aad willing to 
perform the contract mentioned in the plaint? 

(4) What is the true measure of damage? 

(5) Arethe defendants bound under ‘the 
contract to convey the property freé from 
incumbrances, or are they bound to convey 
such interest only as they have in the pro- 
perty ? 

The plaintiff opened his case by address- 
ing me on the fifth issue, an adverse decision 
on which would render further argument 
unnecessary. Taking the facts relating ta 
the mortgage set out in the pleadings which 
have not in fact been disputed, he contended 
that the vendor was bound to dischargé 
all incumbrances on the property at the date 
of the sale under section 55 (1)(9) of ‘the 
Transfer of Property Act, which is, of course, 
merely an expression‘of previously well-estab- 
lished law. The mortgagee's interest’ was 
such an incumbrance, and did not affect the 
title of the defendant so as to -bring the case 
within the rule laid down in Fiureau v. 
Thornhill (1). He admitted that the pur- 
chase-money for the property sold would not 
suffice to redeem the mortgage which included 
other property, and in which other’ mort- 
gagors were concerned; but he contended 


“that so long as the vendor had legal rights 


which, if enforced, would enable him to clear 
the property from the incambrance of the 
mortgage he was bound so to clear it, 
whatever the cost might be, and would be 
liable in default on failing to do so. I con- 
sider this argument sound for the following 
reasons: The general law, which is only 
worth stating because of the exception to it, 
is that a man is liable for damages arising 
from a breach of contract. An exception to 
this rule was laid down in Flureau v. Thornhill 
(1), that upon a contract for the purchase of 
real estate, if the vendor without fraud, is 
incapable of making a good title, the intend- 
ing purchaser is not entitled to any compené 
sation for the loss of his bargain. This rule 


after being limited in various ways was rg- 
(1) 2 W. Bl, 1078. 
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affirmed in modern times by the House of 
Lords in Bain v. Fothergill (2). In that case 
Lord Chelmsford says “I think the rule [in 
Flureau v. Thornhill (1)] as to the limits 
within which damages may be recovered 
upon the breach of a contract for the sale of 
a real estate must be taken to be without ex- 
ception. If a person enters into a contract for 
the sale of a real estate knowing that he has 
no title to it nor any means of acquiring it, 
‘the purchaser cannot recover damages beyond 
the expenses he has incurred by an action for 
the breach of the contract; be can only obtain 
other damages by an action for deceit.” This 
decision does not, in my opinion, cover the 
present case. There is here no question of the 
mortgagor’s title. His title was perfectly gocd 
but it was subject to the claim of the mort- 
gagee which could be got rid of by payment of 
the debt which the mortgagor owed, and the 
question of how much he would have to pay, 
whether less or more than the amount of the 
purchase-money, could not affect the rights of 
the plaintiff. That this is so is shown by 
the case of Engel v. Fitch (3), where mort- 
gagees with power of sale sold to the plain- 
tiff, but took no steps to eject the mortgagor 
which they could have done, and it was held 
that the rule in Flureau v. Thornhill (1), did 
not apply. The decision seems to have been 
based chiefly on the case of Hopkins v. Graze- 
brook (4) which established an exception to 
the rule in Flureau v, Thornhill (1), which is 
expressly overruled in Bain v. Fothergill (2). 
But in Day v. Singleton (5), it was held that 
Engel v. Fitch (3), was not overruled by 
Bain v. Fothergill (2), and that the latter 
case is not an authority for the application of 
Flureau v. Thornhili (1), “to the case of a 
vendor who can make a good-title but will 
not, or will not do what he can do and ought 
to do in order to obtain one,” a provision 
which seems exactly to describe the present 
case. The same view seems also to have 
been taken in Jones v. Gardiner (6). Conse- 
quently, I hold that the rule laid down in 
Flureau v. Thornhill (1), and re-stated in 


Bain v. Fothergill (2), does not apply to the 
(2) 7 H. L. 158; 43 L, J. Ex. 248; 31 L. T. 387; 23 
W. R. 261. 
(3) (1869) 4 Q. B. 659; 17 W. R. 894; 10 B. and 5, 
788; 38 L. J. Q. B. 304. 


(4) 6 B. & C. 31; 9 D. & R. 22; 5 L.J.(0.8.)K.B. 65. 
(5) (1899) 2 Ch. 320; 68 L. J. Oh. 593; 81 L. T. 
306 ; 48 W. R. 18. 


2 
(6) (1901) 1 Ch. 191 at p. 195 ; 86 D. T, 74; 50 W. 
R. 265 ; 71 L J. Ch. 93, 


present case, and that the fifth issue must be 
answered in favour of the plaintiff. 

I must point out that, as has been brought 
to my notice, it has been held in the Bombay 
High Court that the ruling in Batn v. Fothe:- 
gill (2) does not apply to India; and that 
there is no exception to the rule provided by 
section 73 of the Contract Act,—see Ranchhod 
Bhawan v. Manmohandas Ramji (7), which 
follows the opinion expressed in the note to 
section 73 in Pollock and Mulla’s edition 
of the Contract Act, but differs from the de- 
cision in Pitamber Sunderji v. Casstbai (8). 
The case before me has not been argued on 
this point and it is unnecessary that I should 
decide it, but I am by nomeans prepared to say 
that I differ from the decision in the later case. 

As regards the third issue I hold, on the 
correspondence, that the plaintiff was willing 
and ready to perform the contract mentioned 
in the plaint till the 18th September 1909, 
and this point has not really been contested 
before me. 

The question then arises what is the proper 
measure of damages? As to this the defendants 
admit that they must re-pay the Rs. 501 paid 
as part of the purchase-money at the time 
of the execution of the contract. The plain- 
tiff contends that he is further entitled to 
recover Rs, 10,014-3-1 the difference between 
what he was bound to pay further under the 
contract, viz., Rs. 18,280-2-4and Rs/28,39+4 5-5, 
the amount which the defendant has admit- 
tedly received in the land acquisition plo- 
ceedings in respect of his half share in the 
property in question. The defendants admit 
their liability on my findings for the difference 
between Rs. 18,380-2-4and Rs, 24,690-11-6 
the amount at which their share in the land 
was valued in the proceedings apart from the 
15 per cent. allowed for a compulsory sale, that 
is Ks. 6,310-9-2, but deny liability for the 
profit they receive in respect of the compul- 
sory sale. On this point I think they must 
succeed. The plaintiff is entitled to be put 
as far as possible in the position he would 
have been in, if the contract had been 
carried out on the day when it was broken, 
as on that day his rights under the contract 
were converted into a right for pecuniary 
compensation. On the pleadings, and on the 
evidence on the record I consider that the 
breach occurred on the date when the contract 


ought to have been but was not performed, 
(7) 32 B. 165; 9 Bom, L. R. 1087, 
(8) 11 B. 272. 
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That date was the 15th January 1909. It 
was, of course, open to the. plaintiff to waive 
his rights and to demand performance of the 
contract in spite ofthe breach, and this he 
may be, laken to have done up to the 5th 
April, the date assigned in the plaint for the 
arising of the cause of action; but I know 
of no authority for saying that he had power to 
postpone thé breach of the contract as ib was 
argued before me that he could, so as to 
postpone its date till the 18th September 
when he demanded a conveyance for the last 
time. If we suppose the breach to have oc- 
curred either on the 15th January or the 
5th April there can have been no question of 
the land being compulsorily acquired then, as 
the declaration in the land acquisition pro- 
ceedings was not made till the 28th April 
and tbere is nothing to show that either 
party contemplated a compulsory acquisition 
before that date. The plaintiff has contend- 
ed that the case is covered by the principles 
of English Law laid down in Williams on 
Vendor and Purchaser, page 40, rule 8, and 
that I must give such force as I can to the 
principle that from the date of the contract 
for sale the land in equity belongs to the 
purchaser and that he is, therefore, entitled 
to the increased value given to the land 
by the land acquisition proceedings. But 
this overlooks the fact that the contract in this 
case has been broken, and that the question 
of damages is the only one for me to consider, 
Also, Iam not prepared to hold that there is 
room for any principle derived from equity 
in the application of section 55 of the Transfer 
of Property Act. 

The result is that J find in favour of the 
plaintiff who is entitled to the sum of Rs. 501 
which he has already paid to the defendant 
as purchase-money, and to Rs, 6,310-9-2 as 
damages for the breach of the contract. He 
is also entitled to costs on scale No. 2. 

Suit decreed. 





CALCUTTA HIGH COURT. 
Second Civiu Arpeat No. 537 or 1909. 
February 13, 1911. 
Fresent:—Mr, Justice N. Chatterjea. 
BANKO BEHARY DAS AND ANOTHER— 
Praintirrs— APPELLANTS 
versus 
KRISHNA CHANDRA BHOWMIK. anp 


OTHERS——DEFENDANTS— RESPONDENTS, 
Bengal Tenaney Act (VIII of 1885), ss. 160 cl. (c), 


w 
167—Protected interest—Boraj or betelnut plantation 
—“Pe: manent” whether governs “plantations” “Date 
of sale” meaning of. 

The term “plantations” in section 160 clause (c) of 
the Bengal Tenancy Act is not governed by the ex- 
pression “permanent” nor does the term necessarily 
mean pemanency in the plant though it implies per- 
manency in the nature of the work. 

Land on which a boraj or betel leaf plantation is 
made isa protected interest within the meaning of 
section 160 of the Bengal Tenancy Act. 

The words “date of sale’ in section 167 of tho‘ 
Bengal Tenancy Act, mean the date on which the salo 
is confirmed and not the date on which the sale is in 
fact held. 

Matangini Chaudhurani v. Sreenath Das,7 O. W. N. 
552; and Chowdry Kesa Sahay Singh v, Giani Roy, 6 
C. W. N. 776, referred to. 


Appeal from the decree of the Sub-Judge 
of Faridpur dated January 13,1909, affirming 
that of the Munsif of Goalundo dated August 
10, 1908. 


Moulvi Syed Shamsul Huda and Babu 
Narendra Kumar Bose, for the Appellants. 

Babus Kishori Lal Sarkar and Debendra 
Nath Bagchi, for the Respondents: 


Judgment.—two questions have been 
raised in this appeal. The first is whether 
a lease of land on which a boraj or betel 
leaf plantations have been made is a protected 
interest within the meaning of section 160 
clause (c) of the Bengal Tenancy Act, and 
the second whether the words ‘date of sale’ 
in section 167 of the Act mean the date on 
which the sale is held or the date on which 
the sale is confirmed. 


With regard to the first question, it is-urg- 
ed that the word ‘plantations’ is governed 
by the word ‘permanent’ in section 160 
clause (c) and that betel leaf cultivation can- 
not be called a plantation which implies per- 
manency in the plant and that betel leaf does 
not stand ona different footing from other 
vegetables. 2 

I do not think that the word “permanent” 
governs the word ‘plantations’ in the sec- 
tion. If it applies to ‘plantations,’ it would 
equally apply to the words which follow 
tiz., tanks, canals, places of worship or 
burning or burying grounds”. But it 
seems that the word ‘permanent’ is not used 
with reference to them because they in 
themselves imply some sort of permanency, 

Nor do I think that the word ‘plantations’ 
necessarily mean permanency in the plant 
though I think it implies permanency in the 
nature of the work, 
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. The nature. of the betel-leaf cultivation in 

` the present case has not been fully gone into 
by the Courts below, but ordinarily, in betel- 
leaf oultivation, the ground has to be raised 
and bamboo and reed structures have to be 
made for protecting the plants, and all this 
cannot be done at a small cost. It does not 
stand on the same footing as other vegetable 
cultivation. The boraj in the ‘present case 
has been found tó have been ‘erected, 

_and existing for considerably over 12 years. 
The word ‘plantations’ is not defined in the 
Act. 

I think that land on which a buraj-is 
made is a protected interest within the 
meaning in section 160 of the Bengal Ten- 
ancy Act. $ 

- The second contention turns upon hem eni: 
ing to be attached to the words ‘date of sale’ 
in section 167 of the Act and the question is 
whether the words mean the date on which 
the sale is held or the date on which the 
sale is confirmed. It has been urged cn beg- 
half of the appellant that the former construc- 
tion would be unreasonable and may cause 
hardship in many ‘cases. 1 think there is 
much force in this contention. An applica- 
tion may be made for setting aside a sale 
and the proceedings may not be disposed -of 
before the expiry of one year from the date 
of sale. The purchaser, according to- the 
former construction, must take. steps under 
section 167 within one year from the date of 
sale while the proceedings for setting aside 
the sale are pending and though the sale may 
eventually be set aside. Again, a sale may 
be set aside before the expiry of one year 
from the date of sale and on appeal may not 
be disposed .of within one year. In. sucha 
case also the purchaser, according to the 
above construction, must apply under sec- 
tion 167 before the order setting aside the 
sale is reversed and the sale is Baka on 
“appeal. 

Besides, the mere filing of an application 
is not enough. He must pay process-fee and 
“request the Collector to serve a notice on the 
incumbrancer declaring that the incumbrance 
is annulled. Itis not clear how all -these 
proceedings can be taken while the order 
‘setting aside the sale itself remains un- 
reversed, 

The words ‘date of sale’ also occurred in 


section 169 of the Act, and, it was held inthe ` 


case of Matangini Ohaudhurans v. Sreenath 


“the words 


same expression in 


ed upon the law as it 


; ` Das (1) that the said words mean the date of 


‘confirmation of sale’. That section lays down 


. rules for disposal of sale-proceeds, and the 


question to be considered in that case was 


- whether the landlord is entitled to the rent 


between the date of the suit and that of sale 
orup to the date of confirmation ofsale. 
Under Act XIV of 1882 the title to the pro- 
perty did not vest in the purchaser until the 
sale was confirmed and the Court held that 


_having regard to the object of the section, it 


would be a narrow construction to say that 


the date of sale means the actual date of 
“sale as opposed to the date when it becomes 


absolute. . 

Section 169 was amended by substituting 
‘date of confirmation of sale’ 
in place of the words ‘dateof sale’ but the 
section 167 was not 
amended. 

In section 65 ofthe new Civil Procedure 
Code, Act V of 1902, it is laid down that 
where a sale has become absolute, the pro- 


“perties sold shall be deemed to have vested 


in the purchaser from the date when the pro- 
perly is sold and not from the date when the 
sale becomes absolute. 

The present case must, liowever, be decid- 
stood in April 
1905 when the sale took place. Section 169 
was amended subsequently by Act I, B. B. C., 
of 1908. 


The words ‘date of sale’ occurred in both 
the sections 167 and 169, and at the time of 
the sale in the present case the title of the 
property did not vest in the purchaser until 
the sale was confirmed, and the words ‘date 
of sale’ in section 169 were judicially inter- 
preted, at that time, to mean the date of con- 
firmation of sale and, I think, that the same 
construction should be put upon the words 
‘date of sale’ in section 167. In the case 
of Ohowdhry Kesa Sahay Singh v. Giant Rat 
(2) Maclean, C. J., agreeing with Ghose, J., 
held that the words ‘date of sale’ in sec- 


- tion 810A of the Civil Procedure Code mean 


the date on which the sale is actually held 
and not the date on which it is confirmed. 


"But, as pointed out by Maclean, O. J., in his 


referring order in the case of Chundi Oharan 
Mandal v. Banke Behary Lal Mandul (8), 
section 310A affordsa special indulgence to 

(1) 7 0. W. N. 552. 

(2) 6 ©. W. N. 776; 29 C. 626. 

(3) 26 O. 449. 
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the judgment-debtor. It gives him, so to 
say, yet one more chance’of saving his pro- 
perty, But he can only avail himself of 
that special indulgence if, as a condition 
precedent, he makes the deposit within 
30 days. 

It is urged that section 167, Bengal Ten- 
ancy Act, also gives a special indulgence to 
the purchaser but I do not think that ib is 
so. Before the Bengal Tenancy Act, VIII of 
1885, the purchaser had not to give any 
notice for avoiding an incumbrance or do any 
act before bringing the suit for possession 
and there was no restriction as to the time 
within which the suit was to be brought ex- 
cept the period fixed by the Limitation Act,— 
See Unnoda Churn Das v. Mothura Nath Das 
(4), though incumbrances were not ipso facto 

‘void by the sale but were voidable at the 
option of the pucchaser,—See Titu Bibi v. 
Mohesh Chunder Bagchi (5). The Bengal 
Tenancy Act, for the first time, laid down 
that the purchaser must give notice for an- 
nulling the incumbrance and within a limited 
time. His rights were, therefore, restricted 
by the Act. 

_ In view, however, of my finding upon the 
first question, the plaintiff cannot succeed in 
_the present case and the appeal is accordingly 
dismissed with costs. 

Appeal dismissed. 

(4) 40. L. R. 6; 4 0, 860. 

(6) 90. 688. 





ALLAHABAD HIGH COURT. 
errors Parent Arrear No. 82 or 1909. 
February 8, 1911. 
Present:—Sir John Stanley, KT., 

Chief Justice, and Mr. Justice Banerji. 
WASIRUL HAQ AND OTHERS— 
APPELLANTS 
versus 
FYAZ-UL-RAHMAN AND OTHERS— 
RESPONDENTS. 

Muhammadan Law—Family settlement—Transfer of 
Property Act (IV of 1882), s. 6—Agreement by an heir 
expectant to divide property. 

A Muhammadan wife sued her husband for the 
recovery of her dower. The suit resulted in a 
compromise whereby the wife accepted in lieu of 
dower a life-estate in a portion of the property of her 
husband, and the husband accepted a life-estate in 
his remaining property. Subject to their life-estates 
their childreti were to take the entire property after 


their death: 
Held, that the agreement embodied in the compro- 
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mise wasa family settlement and there was nothing 
illegal in it according to the Muhammadan Law, 

Section 6 (a) of the Transfer of Property Acb does 
not prohibit an agreement by an heir expectant to 
divide a particular property in a certain way on 
the happening of a particular contingency. 

Ram Niranjan v. Proyag Singh, 80.188; 10 C. L. R. 
66, referred to, 


Appeal under section 10 of the Letters 
Patent against the decision of Karamat 
Hussain, J., reported in 2 Indian Cases 865. 

Mr. Muhammad Ishaq Khan, for the Ap- 
pellants. 

Mr. Surendro Nath Sen, for the Respond- 
ents. 


Judgment.—the facts of this case 
are not in dispute. They are these:—One 
Abdullah owned, among other properties, 
10 beswas of the village of Nizamuddinpur and 
173 biswas of Tayabpur. His wife, Musammat 
Mubarakunnisa, brought a suit against him 
for the recovery of her dower of Rs. 10,000 
and this suit was compromised and the com- 
promise embodied ina decree of the 29th of 
August 1889. The material portions of the 
decree run as follows:— The defendant 
Abdullah gives the whole of the undermen- 
tioned properties to the plaintiffs in lieu of 
Rs. 10,000 dower claimed by her. Now the 
plaintiff is the owner of the said properties 
but the defendant will retain possession over 
10 biswas of Nizamuddinpur for his life, the 
income of it will be appropriated by the 
defendant and in case of urgent necessity, he 
may hbypothecate or sell his life-estate in 
5 biswas out of the said 10 biswas.,.On the 
death of the plaintiff those who may be the 
heirs of both the plaintiff and the defendant 
will be the owners of the properties.” 
Mubarakunnisa died on the 25th of May 1894 
and was survived by her husband Abdullah. 
He, on the 19th of April 1897, executed a 
usufructuary mortgage. in favour of 
the defendant No. lof 4 biswas of Nizam- 
uddinpur and 2% biswas of Tayabpur. On the 
2nd of. April 1899, he sold to the plaintiff 
3$ biswas out of the 5 biswas of Nizamuddin- 
pur of which, according to his construction of 
the above-mentioned decree, he was the owner, 
and 13 béswas out of the other 5 biswas of the 
same village to which he claimed title by 
inheritance from his wife. Abdullah died in 
1899, and on the 14th of June 1907, the 


‘plaintiff brought the suit out of which this 


appeal has arisen for.the redemption of the 
property mortgaged by Abdullah under the 


$; 
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mortgage of the 2nd of April 1889. Heim- 
pleaded the mortgagee and the heirs of 
Mubarakunnisa and Abdullah, namely the 
defendants Nos. 2-13, who are their children 
and grand-children. These last mentioned 
defendants Nos. 2-13 disputed the right of 
the plaintiff to redeem the mortgage, con- 


‘tending that Abdullah had only a life-estate 


in 10 biswas of Nizamuddinpur and that the 
interest of the plaintiff in the 5 biswas, which 
was transferred to him, came to an end with 
the death of Abdullah. It was further con- 
tended that, according to the terms of the 
decree Abdullah, relinquished his chance to 
succeed as an heir to any part of the estate 
of Mubarakunnisa inasmuch as he agreed 
with her that only those who might be the 
heirs of both himself and her would be the 
owners of her property on her death. 

The Court of first instance dismissed the 
suit holding that under the compromise 
incorporated in the decree Abdullah got only 
a life-estate in the 10 biswas, and that he 
relinquished his right of inheritance to his 
wife as to the properties comprised in the 
decree. 

An appeal was preferred and before the 
lower Appellate Court it was admitted 
that Abdullah, had only a life-estate in a 
10 biswas share of Nizamuddinpur, but it 
was contended that on the death of his wife he 
inherited 23 biswaas out of the remaining 10 
biswas. The decree of the Court of ‘first 
instance was upheld, 


. A second appeal was then preferred and 
the learned Judge of this Court before 
whom it was argued, reversed the decisions 
of the Courts below, holding that the agree- 
ment on the part of Abdullah to relinquish 
his .chance to succeed Mubarakunnisa was 
void and unlawful, and that the Court had 
no jurisdiction to pass the decree on its basis 
of the 29th of August 1889, under section 
875 of the Code of Civil Procedure (Act No. 
XIV of 1882). The Court held that the de- 
cree of the 29th of August 1889 so far as it 
debarred Abdullah from inheriting his share 
in the assets of Mubarakunnisa is a nullity 
and that'Abdullah’s representative-in-interest 
is not bound by it, and accordingly that 
Abdullah ou the death of Mubarakunnisa in- 
herited 23 biswas out of 10 biswas of Nizamud- 
dinpur, and that the plaintiff as a purchaser 
from him is entitled to redeem the entire 
mortgage. We may point out that Abdallah 
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could not inherit more than a sixth of the 
share of his wife, and not a fourth 
as stated by our learned brother. There 
being children of the marriage his share ac- 
cording to the Muhammadan Law would only 
be one-sixth. This, however, is of no 
importance so far as regards the present ap- 
peal. 

From the decision of our learned brother 
this appeal has been preferred under the 
Letters Patent. In his judgment theauthorities 
bearing on the subject of the right of a Mu- 
hammadan to relinquish his chance of succeed- 
ing as an heir to the estate of a living person 
are reviewed. We do not think it necessary, in 
the view which we take of the facta, to refer 
particularly to all the authorities. In the 
case of Musammat Hurmut-ool-Nisa Begam v. 
Allahdia Khan (1) their Lordships of the Privy 
Council held that according to the Muham- 
madan Law there may be a renunciation of 
the right to inherit. This ruling has not, 
so far as we are aware, been questioned by 
their Lordships in any subsequent case. 
The ruling was, however, prior to the passing 
of the Transfer of Property Act and it may be 
that that Act has some bearing upon the 
question, as was held by Jenkins, C. J., and 
Beaman, J. in Sumsuddin Goolam Husain v. 
Abdul Husain Kalimuddin (2). In that case 
it was held that the chance of an heir 
apparent succeeding to an estate is, under 
Muhammadan Law, neither transferable nor 
releasable, that it is only by application of the 
principle that equity considers that done which 
ought to bedone that such a chance can if at all 
be bound, In Kunht Mamod v. Kunhi Modin 
(3), decided long subsequent to the passing of 
the Transfer of Property Act, it was held by 
Collin, C.J, and Parker, J.. that the renuncia- 
tion by a Muhammadan of his chance of 
succeeding to an estate was valid. In 
that case the plaintiff, in consideration of 
Rs. 150 which was paid to him by his mother 
in respect of the share in her estate to which 
he would become entitled on her death, 
admitted that he had no longer any right to 
her property. The learned Judges held 
that “prima facie, there is nothing illegal in 
the transaction” and, in the absence of 
clear proof that itis forbidden by Muham- 
madan Law, they thought that the plaintiff 


should be held to be bound by it. 
(1) 17 W. R. 108. 
(2) 31 B. 165; 8 Bom. L. R. 781. 
(3) 19 M, 176. 
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_ There is, no doubt, a conflict of decisions 
in the High Courts in India upon this question 
but is it necessary in this case to deter- 
mine it? We think not. Prior to, and at 
the date of, the decree of the 29th of August 
* 1889 Abdullah was the absolute owner of the 
` property affected by that decree. His wife 
” claimed ber dower. They had children and an 
_ arrangement was come to whereby the wife 
accepted in lieu of her dower - a life estate in 
portion of the property of her husband and 
Abdullah 
` portions of his property, and, subject to be 
` life-estates, the properties were settled upon 
‘the children of the marriage. This was in the 
nature of a family settlement. Both Abdullah 
and Mubarakunnisa agreed that upon their 
respective deaths the property in which life- 
“ estates were reserved to them should devolve 
upon their heirs. There is nothing so far as 
we are aware unlawful in such an agreement. 
There was notransfer or renunciation of an 
` expectant interest or of a mere possibili- 
“ty. The Court which passed the decree 
h upon the compromise, considered it lawful 
“and passed a decree in accordance with ib. 
` It appears to us that the decree debarred 
“Abdullah, or any one claiming under him 
-from successfully asserting a title to any 
‘interest in the property outside and beyond 
the life-interest which was reserved to him. 
_ Having taken benefits under the compromise 
"ib was not open to him, nor is it open to any 
one claiming under him, now to impugn the 
` validity of the transaction or deprive the 
‘heirs of the rights and interests con- 
ferred upon ‘them not merely by Abdullah 
but by Mubarakunnisa. Section 6 (a) 
_of the Transfer of Property Act merely pro- 
‘vides that “the chance of an heir apparent 
“succeeding to an éstate, or any other mere 
-possibility of a like nature, cannot be 
“transferred.” This clause seems to strike 
at transfers of a mere possibility or expect- 
“ancy not coupled with any interest or grow- 
‘ing out of any existing property. It does not. 
‘for example, strike at agreements by expectant 
‘heirs, such as an agreement to divide a 
‘particular property in a certain way on 
the happening of a particular contingency 
[See Ram Niranjan v. Proyag Singh (4). 


“For these reasons we think that our learned 
brother was wrong in reversing the decrees 
(4) 8 C. 188; 10 C. L. R. 66. 
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of the lower Courts. We accordingly allow 
the appeal, set aside the decree of the 
learned Judge of this Court, and restore the 
decree of the lower Appellate Court with 
costs in all Courts. 

: Appeal allowed. 


CALCUTTA HIGH COURT. : 
Crvin Routes Nos. 5201 ann 5206 or 1910. 
February 7, 1911. 

Present:— Mr, Justice Woodroffe. 
MAKSUD MAH [— PLAINTIF —ÅPPELLANT— 
PETITIONER 
VErTsSUs 
Tup SECRETARY or STATE For INDIA 
IN COUNCIL AND ANOTHER—-DEFENDANTS 


RESPONDENTS—OPPOSITE PARTY. 

Review—Appeal heard before two Judges—One Judge 
leaving Court—Application for review heard before other 
Judge—Appeal to be heard by two Judges if review 
granted—Sufficient reason —Discretion of Court. 

When an appeal is heard by two Judges of the High 
Court, one of whom leaves the Court, the Judge who 
continues in the Court is competent to hear an appli- 
cation for a review of the decree made in the appeal, 
and algo the application for a,rule for the review and 
the rule. Ifthe rule is made absolute, the appeal 
should be heard by a Bench of two Judges. 
= The discretion of a Court in saying what constitutes 
good and sufficient reason for an application for re- 
view or what are the proper requisites for the ends 
of justice to support such an application is not 
limited, 


Rules on applications for review of the 
judgments passed on June 29, 1910, by 
Woodroffe and Richardson, IJJ., in Second 
Appeals Nos. 1922 and 1966 of 1908 and re- 
ported in 7 Ind. Cas. 90: 14 O. W. N. 930. 
Mr: Justice Richardson having left the Court, 
the applications were made before and the 
Rules were granted by Mr. Justice Woodroffe. 

Mr. B. Chakravarti, Babus Rajendra Nath 
Guha and Ambika Oharan Das, for the Peti- 
tioners. 

Babu Ram Oharan Mitra, Senior Govern- 
ment Pleader, Maulvi Nur-ud-din Ahmed and 
Babu Jyoti Prasad Sarvadhtkart, for the 
Opposite Party. 

Judg meént.—This is an application 
for review of judgment in appeal from Ap- 
pellate Decree No. 1922 of 1908. 

It has been objected, in the first plaće, ' 
that I cannot, sitting as a single Judge, hear 
this application. But Order XLI, rule 5 of 
the Code of Civil Procedure says:— When 
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the Judge or Judges, or any one of the Judges, 
who passed the decree or made the order, 
a review of which is applied for, con- 
tinues or continue attached to the Court 
at the time when the application fir re- 
view is presented, and is not or are not 
precluded by absence or other cause for a 
period of six months next after the application 
from considering the decree or order to which 
the application refers, such Judge or Judges or 
any of them shall hear the application, and no 
other Judge or Judges of the Court shall hear 
the same.” The application which is referred to 

s, 1 think, an application for a Rule as‘also 
the hearing of the rule; and the term includes 
all proceedings up to the discharge or making 
absolute of the rule. And rule 6 (1), 
Order XLVTI, which stutes that “where the 
application fora review is heard by more 


eufi, wui 
by one Judge. lti is, "however t no dout the 
case that if on tke application for review the 
rule is made absolute, then in that case the 
appeal would have to be heard by a Bench 
of two Judges. 

Then itis contended that no review lies, 
ihis being merely an attempt to re-argue the 
case on the same materials. The Privy 
’ Council have refused to limit the discretion 
of the Court in saying what reason is good 
and sufficient, or what may be so far requisite 
to the ends of justice as to support an ap- 
plication for review. I do not propose to 
attempt to limit or define the Court’s powers. 
I should myself have been prepared to grant 
a-review if it had been clearly established 
and by this l- mean something more than 
mere-doubt) that there were good grounds 
for supposing that our previous decision was 
wrong. | have, however, heard a full argu- 
ment, which has lasted nearly the whole day; 
and 1 have come to the same conclusion as 
that expressed in my judgment sought to be 
reviewed. I do not say that there is nothing 
which can be urged against the view which 
this Bench has taken. To say so would be to 
say that the argument has been a waste of 
time; which is far from being the case. But 
I have not been convinced by the argument 
addressed to me that the previous devision 
- was wrong and that a review should be 
granted. I have given reasons for the de- 
cision in the case sought to hereviewed which 
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is reported as Ananda Kishore Sen v. Secretary 
of State, and Maksud Mahi v. Secretary of 
State (1). It is not necessary to go over the 
case again. I would wish, however, to make 
one or two additional observations in support 
of that judgment; and they are as follows:— 
Rule 80, clause (t) refers to the case of the 
application of several persons in competition 
for a settlement. There does not appear to 
be any provision (and the learned Counsel 
for the applicant has not been able to point 
to any section) which confers a substantive 
right to settlement where there is only one 
applicant. Nor is there, apparently, any 
provision for record of reasons where the 
application of such single applicant is re- 
fused. ADEK a elanse m, on the 
Settlement Officer declnin 5 samun f9 os 
setilament, he has eae ne m tho ou. 


. are tan Cl 
Waita 2 arcived, Leiaely, that sale 80, lanso 
(4) did not confer a substantive right, which is 
enforceable under section 6 (a): for itis not 
easy to see why a substantive right should 
be conferred in the case of parties who ave 
in competition with one anather and no such 
right is conferred in cases where there is no 
such competition. 

Farther, in Appeal No. 1966 it has been 
contended that the appellant was the only 
applicant, and that the land was offered to 
the respondent in that appeal in compromise 
of a dispute existing between the latter and 
the Government. Rule 80, clause (i) must, 
1 think, refer to the case where persons are 
applicants in competition, but both claiming 
from Government and acknowledging the 
title of the Government. In the present 
ease the person with whom settlement was 
actually made was making a claim which 
was adverse to the Government; and the 
Government, as ib appears it had every righs 
to do, compromised that claim by settling the 
land with that person. 

Then, it has been pointed out that under 
rule 185 the settlement of land is not a pro- 
cecding of a judicial nature. No doubt, the 
rules when made have the force of law; but 
I think effect can be given to that provision 
by holding that they have the force of law in 
so far as they regulate the procedure which 
has to be followed in cases of this kind; and 


it is not necessary to hold that they have tho 
a)i 14 O. W. N. 990; 7 Ind. Cas. 90, 
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force of law in the sense that they confer a 
substantive right, enforceable under section 6, 
clause (a), if the procedure which the rule 
prescribes has not been followed. I do not 
believe that it was ever intended under this 
Act that the Court should exercise jurisdiction 
in cases of this kind. I would, however, point 
out that even if the Court did so, it would, 
upon the argument of the learned Counsel 
for the applicant, be making an order which 
would be entirely nugatory; because it is 
admitted thatif the appellant were entitled 
to a declaratory decree, under clause (7) of 
rule 80, they could only get such a decree, 
subject to the conditions which the rule 
imposes. In other words, they would only be 
entitled to receive settlement, unless the Settle- 
ment Officer for reasons to be recorded thought 
fit to grant the subsequent application and 
reject the first. 

There is no doubt upon the facts that ap- 
pear before me in the record that the 
Settlement Officer would for reasons there 
stated uphold the compromise which was 
made with the respondent in Appeal No. 1966, 
as also in all probability the settlement in the 
other appeal. 

Under these circumstances the application 
for review must be discharged with costs. 

This decision will also govern rule nist 
No. 5206 of 1910. 

The Senior Government Pleader will re- 
ceive one set of costs for both the rules. The 
other opposite parties will get their costs in 
each of the rules. 

The hearing fee is assessed at three gold 
mohurs. 

Application refused. 


CALCUTTA HIGH COURT. 
Secondo Civiu Appran No, 2533 or 1908. 
February 9, 1911. 
Present:—-Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

BIDHU MUKHI DASI—Ptatntirr— 
APPELLANT 
Versus 
SATIS CHANDRA BOSE—Derenpant— 
RESPONDENT, 

Hindu Law— Will—Maintenance of widowed daughter- 
in-law—Restriction upon enjoyment of maintsnance— 
nant sibs at pitralaya—Fitralaya if includes house of 
brother, 

A Hindu testator provided in his Will for the 
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maintenance of his widowed daughter-in-law, in 
these terms: “If disagreement takes place between 
her and my begotted son or adopted son and she lives 
in my own house as separate in mess, then she will 
get Rs. 100 in cash * *; bnt if she lives in her 
father’s house pitralaya she will get nothing”: 

Held, that the expression pitralaya,—her father 
being dead,—is comprehensive enough to include the 
house of her brother, where she is living, and that 
consequently she is not entitled to claim any separate 
maintenance. 

Held, also, that a Hindu testator is quite com- 
petent to impose suitable restrictions upon the enjoy- 
ment of maintenance which he provides for his 
daughter-in-law, and the restriction, in the present 
case, that she should not live in her father’s house, 
was not unreasonable. 


Appeal from the decree of the District 
Judge of Jessore, dated August 17, 1908, 
affirming that of the Sub-Judge of that Dis- 
trict dated July 31, 1907. 

Babus Tara Kishore Chowdhry, Brojo Lal 
Chuckerbutiy and Lalit Mohun Mukerjee for 
the Appellant, 

Babus Surendra Chandra Sen, for the Re- 
spondent. 

Judgment.—tThis is an appeal on 
behalf of the plaintiff in a snit for recovery 
of maintenance, commenced hy her, against 
her brother-in-law. The husband of the 
plaintiff pre-deceased her father-in-law and 
after the death of the latter his widow in 
the exercise of the authority conferred upon 
her took the defendant in adoption. The 
plaintiff claims to recover separate main- 
tenance from the defendant. Her rights in 
this respect are regulated ‘by the 4th para- 
graph of the Will of her father-in-law. 
That paragraph provides as follows :~ My 
daughter-in-law, Sreemutty Bidhu Mukhi 
Dasi, shall, as long as she lives, live as a 
member of the family, attend my two wives 
and obtain her maintenance and probable 
expenses for brata, etc., when necessary. If 
after the death of my first wife disagree- 
ment takes place between her (Bidhu Mukhi) 
and my begotted son or adopted son, and 
she lives in my own house as separate in 
mess, then she will get Rs. 100 in cash 
and }th share of the fraits produced in 
my garden; but if she lives in her father’s 
house pitralaya she will get nothing”. 
Now the contingency which has happened 
is that the first widow of the testator has 
died and the plaintiff, by reason of dis- 
agreement between herself and her brother. in- 
law, now resides in the family of her brother. 
Her father is admittedly dead. In our 
opinion, the case is covered completely by the 


ù 
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second clause of the 4th paragraph of the 
Will. It has been argued that as the plain- 
tiff is not living in her father’s house, her 
father being dead, the second contingency 
has not happened and that, therefore, the 
contingency which has happened is not pro- 
vided for by the Will. We are unable to 
accept this narrow interpretation of .the 
provisions of the Will, The testator clearly 
contemplated two contingencies, first that his 
daughter-in-law might reside in his own 
family house, and secondly that she might 
not live in her pitralaya. This expression 
is, in our opinion, comprehensive enough to 
include the house of her brother, her father 
being dead. Consequently, under the terms 
of the Will, she is not entitled to claim 
any separate maintenance from her brother- 
in-law. It was faintly suggested that it was 
not competent to the testator to make such 
a disposition of his property as to interfere 
with the right of maintenance of his daughter- 
in-law. In our opinion, the testator was per- 
fectly competent to impose suitable restric- 
tions upon the enjoyment of the main- 
tenance which he provided for his daughter-in- 
law and the restriction which was imposed 
was not unreasonable. 

The result, therefore, is that the decree made 
by the Court below must be affirmed, though, 
not on the grounds stated by the learned Dis- 
trict Judge; and this appeal dismissed with 
costs, 


Apneai dismissed. 





ALLAHABAD HIGH COURT. 
Seooxp Crvin Appear No, 557 or 1910. 
February 9, 1911. 

Present: —sSir John Stanley, KT., 

Chief Justice, and Mr. Justice Banerji. - 
MADHO PERSHAD—Ptatstips— 
APPELLANT 
versus 
Munshi ALL HUSALN AND OTHERS — 
DEFEN DANTS— RESPONDENTS. 

Judicial Officer's Liability Act (XVIIT of 1850)— 
Protection to Judicial Officer—Magistrate acting within 
law— Liability for damages, 

Where a Magistrate acting in his judicial capacity 
takes in good faith all the proceedings which the 
law permits him totake, he is protected by the 
provisions of Act XVIII of 1850 and is not liable in 
damages. : 

Second appeal from the decision of the 
District Judge of Allahabad, dated 18th March 


1916, 
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Mr. A. P. Dude (with him Mr. Purushottam 
Das Tandan) for the Appellant. 

Mr. Ryres (with him Messrs. O'Conor, 
Wallach, Dr. Tej Bahadur Sapru and Mr. 
J. L. Jaini), for the Respondents, 

Judgment. 

Banerji, J.—This appeal arises out of a 
suit brought by the plaintiff-appellant for 
compensation for, wrongful confinement. It 
is alleged that the elaim is also one for 
damages for malicious prosecution. The 
plaintiff is the Editor of a newspaper called 


the “Khhichri Samachar” published at 
Mirzapur. The first defendant, Munshi Ali 
Husain, was the. Deputy Magistrate of 


Mirzapur. The second defendant, Muhammad 
Mohsin, was the Kotwal or City Inspector. 
The third defendant was a Sub-Inspector 
stationed at Mirzapur. The fourth defendant 
was the officiating Superintendent of Police. 
The 5th defendant Jamna Das is a Jain 
resident of that town. 

It appears that the Jains wanted to have 
a procession at Mirzapur and with that object 
applied to the District Magistrate for 
permission to carry the procession through 
the streets.- Inquiries were made, with the 
result that the Magistrate permitted the 
procession to pass through the city under 
certain conditions. After this order was 
issued some of the Hindu residents of 
Mirzapur held a meeting and passed a re- 
solution opposing the issue of the procession. 
On the 28rd of January 1907, the plaintiff, 
representing himself to ba the spokesman of 
the Hindus, presented an application to the 
first defendant praying that the order 
permitting the issue of the procession should 
be withdrawn. On the same day the fifth 
defendant Jamna Das presented an applica- 
tion in which he stated that there was ap- 
prehension of a breach of the peace and he 
prayed that necessary steps should be taken 
to prevent a disturbance of the peace. The 


_ Deputy Magistrate who was then in charge 


of the City ordered a Police inquiry. The 
Kotwal submitted a report and after a 
consideration of that report the Magis- 
trate recorded proceedings uuder section 
112 of the Code of Criminal Procedure, 
calling upon thè plaintiff and other per- 
sons to show cause why they should not 
furnish security to keep the peace on the 
26ih and 27th of January 1907, the dates 
fixed for the issue of the procession. The same 


. 
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day and by the same order he, for reasons 
stated therein, directed a warrant to issue for 
the arrest of the plaintiff and the other persons. 
The warrant contained a direction for the re- 
lease of the arrested personson their furnish- 
ing sufficient security the amount and descrip- 
tion of which was specified in the warrant. 
On the 25th of January., 1907, the plaintiff 
was arrested by the third defendant but he 
was not released on bail. He was brought 
before the Magistrate on the 26th and on 
the 27th he was set at liberty. His al- 
legation is that there was a conspiracy be- 
tween the defendants wrongfully to arrest 
him and that in pursuance of this con- 
spiracy he was falsely imprisoned; that the 
Kotwal in spite of the order for admitting 
him to bail deliberately. refused to release 
him, and that the Deputy Magistrate sub- 
sequently cancelled the order for bail in an, 
illegal manner. 
the present suit for compensation. 

The Court of first instance dismissed the 
suit and the decree of that Court was affirm- 
ed by the lower Appellate Court. 

The plaintiff comes here in second appeal. 
The learned Counsel who appears for him 
has not pressed the appeal as against the 
third and fourth defendants, namely, the 
Sub-Inspector and the officiating Superin- 
tendent of Police. His contention is that the 
plaintiff has established his case against the 
other defendants and that the Courts below 
were wrong in dismissing his claim. 

As against the defendant Jamna Das, the 
only ground of complaint that has been put 
forward before us is, that he maliciously 
moved the Magistrate to tuke action under 
section 107 of the Code of Criminal Pro- 
cedure. The learned District Judge has 
found, and we see no reason to differ from 
his conclusion, that Jamna Das had reason- 
able and probable cause for making the 
application which he presented on the 
23rd of January 1907. The Hindus had 
held a meeting the previous day which 
was attended by the plaintiff and others, 
and in that meeting they passed a resolu- 
tion to the effect that the issue of a pro- 
cession should be protested against and the 


authorities should be approached for the. 


purpose of preventing the carrying out of 
the procession. He had reasonable-grounds 
to believe that ifthe procession was taken 


out there might be a breach of the peace ` 
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and, therefore, he was fully. justified in 
presenting the application which he did on 
the’ 23rd of January 1907. There is, there- 
fore, on the findings of the Court below no 
case against him. Upon these findings it is 
clear that there was no conspiracy between’ 
him and any other defendant for the purpose 
of injuring the plaintiff. A 

As regards the first defendant, namely, the 
Deputy Magistrate, he took all the ‘proceedings 
which the law permitted him to do. He’ 
recorded, ashas been -stated above, the pro- 
ceedings réquired by section 112 of the Code” 
of Criminal Procedure and he-complied with 
the requirements of section 114 of that, Code, 
before he ordered a warrant of arrest to’ 
issue. It was within his competency. to direct | 
that bail should not be accepted if in his’ 
opinion sufficient reason’ existed for ‘with.’ 
drawing the direction for admission to bail? r 
Under section 497 he had the power to 
order a re-arrest even if the plaintiff had 
been released on bail. He, therefore, clearly 
acted in his judicial capacity as a Magistrate 
throughout the proceedings, and is protected 
by the provisions of Act XVIIE of 1850. The 
case against him has, therefore, been rightly 
dismissed. 

There remains the claim against the 
Kotwal. As to him also the findings of 
the learned Judge are conclusive. He holds 
that when the plaintiff was taken to the 
Kotwali under arrest no bail such as was 
directed by the warrant of arrest, was tender- 
ed. This is a finding of facb which is 
supported by legal evidence and must be 
accepted in, this appeal. The K otwal. ap- 
parently understood. the subsequent order of 
the Magistrate -as to receiving bail as au- 
thorising him to make further inquiries. The 
Court below finds thatin so believing he acted 
in good faith. There is, therefore, nothing 
as against the Kotwal which, upon the 
findings of the Court below, would justify - 
the award of damages against him. I would, 
therefore, dismiss the appeal with costs. 

Stanley, C. J.—I concur, bat I desire to make 
an observation upon one of the grounds of 
appeal, namely, the first. That ground of 
appeal is that “the lower Courts have failed 
to properly appreciate the evidenca and 
apply the law to th» facts proved and admib- 
ted bacaus2 the appellant’s casa was against 
the O.fears of Government who had the Local. 
Government behind them, and both the lower‘ 
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Courts were subject to the Government” .. 


This is nothing short of a charge against’ 


the learned Judges in the Courts below that, 
owing to the fact of their being Officers of 


the Government, they acted partially and not‘ 


impartially between the parties and impro- 
perly applied the law to the facts proved. 
A round of appeal such as this is nothing 


short of -an abuse of the procéss of the Court: 
and cannot be too severely condemned. An 
opportunity was offered to the learned Counsel 


. for the appellant who was responsible’ for 
them, to withdraw’ them but he did not think 
fit to do so. It appears to me that an 


attack of this, kind which is devoid of all 


foundation .should not be allowed to pass 
without our expressing our condemnation 
of it.” : : 

' Banerji, J.-—1' wish to add that I fully con- 
eur with the learned Chief Justice in con- 


sidering that there was no justification for the’ 


insinuation contained in the first ground of 
_ appeal, 
By tae Covrt.—The order of the Court 


is that the appeal be dismissed with costs,’ 


to be paid to the first four defendants and 

also a separate’ seb of costs to the fifth de- 

fendant. These costs will include fees on 

the higher scale. 
f Appeal dismissed. 





ALLAHABAD RIGH COURT, 
Civiu Reyisron No. 94 or 1910. 
January 21, 1911. 

©. Present:—Mr. Justice Richards. 

RUP KISHEN AND OTHERS—DEFENDANTS-— 

4 “APPLICANTS 

versus 
SOBHI-—-PGATNYIFE— RESPONDENT. 

Provincial Small Cause Courts Act (IX of 1887), Sch. 
IE, Arts. 20, 35 (j)— Wrongful attachment of crops —Ob-. 
jection to attachment struck off without adjudication— 
Sut for recovery of price—Jurisdiction. 

Certain crops were wrongfully attached in execution 
of a decree. The owner of the crops made objection, 
but it was struck off without any adjudication. The 
objector then filed a suit in the Small Cause Court for 
recovery of the price of the crops: 


Heid, thatthe Small Couse’ Uonrb had no juris- 
diction to entertain this suit, and that the mere 
factthat the suit was limited to a claim for the price 
or value of the crops which was handed to the decree- 
holders by the Court executing the decree, did not 
make the suit any less a suit for illegal attachment 
within the meaning of Article 35 (j)of Schedule II, 
of;the Provincial Small{Cause Courts Act. 
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Where objection to attachment has been disallowed 
without adjudication, Article 20 of the second Schedule 
of the Small Cause Courts Act does not apply to bar 
a suit for recovery of the price of the property 
attached. ` 7 


* Revision against the decree of the Judge 
of Small Causes of Haweli dated the 16th 
June, 1910. 

“Dr. Satish Chandra Banerji, for the Ap- 
plicants.° 

“Mr. Beni Madho Ghose, (for 
Bahadur) for the Opposite Party. 
` Judgment.—The facts out of which 
this application in revision arises are briefly 
as follows :~-The defendants obtained a decree 
against certain individuals. In execution 
of that decree they attached certain crops 
which the plaintiff in the present suit alleges 


Mr. Jang 


to have belonged ro him. The phimp? ia 
the present san opjegrel rst oat 
Lue Gourd eyeuting the wene hearths 


somewhat unusual order to the effect thau 
the objection was struck off without any 
adjudication, but that the handing over 


.of the proceeds of the sale of the crops 


should be postponed for a month and a half. 
The plaintiff, therefore, instituted the present 
suit in a Court, 

” The Judge of Small Causes gave n decree. 
Itis first objected that the suit was exempted 
from the jurisdiction of a Court of Small 
Causes by reason of Article 20 of the second 
Schedule of the Provincial Small Canse 
Courts Act. That Article excludes from the 
jurisdiction of the Court of Small Causes. a 
suit instituted under section 283 of the Code 
of Civil Procedure (Act XIV of 1882); that 
section provided for the institution of a suit 
by a person who had objected to the attach- 
ment of property and whose objection had 
been disallowed. I do not think there is 
force in this objection. There had been no 
adjudication whatever on the objection of the 
plaintiff in the present suit to the attachment 
of his property. It is next cuntended that 
Article 35, clause (j), of Schedirle II of the 
Provincial Small Cause Courts Act excludes 
the present suit from the jurisdiction of a 
Court of Small Causes. Article 35, clause G) 

provides for the execution of a suit for 
compensation for illegal, improper or excessi ve 
distress or attachment. The respondent 
contends that inasmuch as the sait was a 
suit for the price or value of the property 
which had been wrongfully sold, the suit. 
was not one for compensation for illegal 
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attachment. I cannot follow this argument. 
The Court could not possibly give him a 
decree without deciding the issue whether 
the attachment was legal or illegal. If the 
attachment was legal, the property was sold 
in due course of law and he could not recover. 
The suit could hardly be treated as a snit 
for. damages for ‘trespass. The defendant’s 
action which the plaintiff had reason to 
complain of was not the taking away 
himself of the plaintiff’s property—what they 
had done was wrongfully to inform the 
Officer executing the decree that the crops 
belonged to their judgment-debtor and 
giving this wrong information caused the 
property to be attached. The mere fact 
that the suit is limited to a claim for the price 
or value of the crops which was handed to 
the deecree-holders by the Court executing 
the decree does not make the suit in my 
judgment, any less a suit for illegal attach- 
ment within the meaning of Article 35, 
clause (A), of Schedule II of the Provincial 
Small Cause Courts Act, I accordingly set 
aside the decree of the Court below and 
direct that the plaint be handed back by that 
Court to the plaintiff for presentation to the 
proper Court. The costs of both sides hereto- 
fore incurred may be dealt with and awarded 
according to the discretion of the Court 
deciding the case. 
Revision allowed. 





MADRAS HIGH COURT. 

First Civ APPEAL No. 167 or 1910. 
February 8, 1911. 
Present:—Mr, Justice Munro and 
Mr. Justice Sankaran Nair. 

J. M. RODRIGUES— APPELLANT 
versus 
A. M. MATHIAS AND anotarr— 
‘RESPONDENTS. 

Anpeal agatnst order in probate proceedings—Court- 
fee— Court Fees Act (VII of 1870), Sch. I, Arts. 1 and 
The Court-fee payable on a memorandum of appeai 
against an order in probate proceedings is governed 
by Article 1 of Schedule Il of the Court Fees Act. 
Therefore, an ad valorem stamp-duty on the value of 
the estate need not be levied in such cases. 

Jamsang Devabhai v. Goyabhai Kikabhai, 16 B. 408 
and Upadhya Thakur v. Persidh Singh, 23 O. 728, 
followed. 

Appeals Nos. 94 of 1900 and 54 of 1900, referred to. 

- Appeal against the decree of the District 
Court of South Canara. 


INDIAN CASES. 


[1911 


Dewan Bahadur K. Narayan Row, for the 
Appellant. 

Dr. S. Swaminadhan, for the Respondents. 

Judgment.—the petitioners in their 
application for probate valued the assets at 
Rs. 14,031.9-2. The counter-petitioner ob- 
jected that their valuation wastoo low and 
the proper valuation was found to be 
Rs. 26,547-14-6. The counter- petitioner has 
now appealed and has paid stamp-duty 
ad valorem on Rs, 14,031-9-2. It is contended 
by the petitioners that stamp-duty should be 
paid on Rs. 26,547-14-6. The counter- 
petitioner replies that he need not have paid 
more than Rs. % stamp-duty as the appeal 
falls under Article 1 or Article 11 of Schedule 
II of-the Court Fees Act, and that in any case 
he is not bound topay on more than the 
petitioner’s valuation. We do not think 
Article 11 of Schedule IL applies, for the 
order appealed against undoubtedly has the 
force of a decree, as it decides the represen- 
tative title, and to this extent we agree with 
the decisions of this Court in Appeal No, 94 
of 1900 and Appeal No. 54 of 1900. In 
support of the contention that Article 1 of 
Schedule II applies we are referred to the 
caseofJamsang Devabhai v. Goyabhai Kikabhat 
(1) and Upadhya Thakur v. Persidh Singh (2). 
These decisions, undoubtedly, support the 
contention. The question of the applicability 
of Article 1 of Schedule TI was not considered 
in Appeals No. 54 and 94 of 1900 already 
referred to, and we are prepared to follow the 
Calcutta and Bombay decisions. We also 
think that on principle an ad valorem stamp 
should not be levied in such cases. The only 
title which the order appealed against, gives 
to the petitionor, is the right to administer 
the estate, and if he has to sue to recover the 
estate, he will have to pay stamp-duty on its 
value. We do not think stamp-duty on the 
value of the estate should be twice exacted. 

On the merits, taking the evidence at the 
highest, there is no evidence that the wit- 
nesses signed in the presence of the testator 
as required by section 50 of the Succession 
Act. The Willis, therefore, not proved and 
the order of ihe District Judge is set aside. No 
costs will be allowed thronghont. 


a) Appeal allowed. 
1) 16 B. 408. 
(2) 23 ©. 723, 
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CALCUTTA HIGH COURT. 
Ssconp CivIL Appeans Nos. 340 axp 1270 
or 1909, 

February 14, 1911. 
Present:—Mr. Justice Chitty and 
Mr, Justice N. Chatterjea. 

Syed ABDUL LATIF MBAH—One or 
Tas DEFENDANTS, 2ND Party—APPELLANT 
versus 
AMANADDI PATWARI—Puaintivr— 
RESPONDENT. 

Partition—Private partition—Patni of one of the 
shares—Subsequent partition by Collector—Whether 
patni is affected—Estates Partition Act (V B. O. of 
1897), 83.7, 16, 79, 99. 

Section 99 of the Estates Partition Act applies only 
where the estate is held in common tenancy by tho 
proprietors, and does not apply where there has 
been a private partition, the estate in such a case 
not being held in common tenancy within the mean- 
- ing of that section. 

Therefore, a patnidar is entitled to retain possession 
of land allotted to his lessor in private partition 
notwithstanding a subsequent partition by the 
Collector. 

Hridoy Nath Shaha v. Mohobutnessa Bibi, 20 ©, 285, 
followed." . 

The expression “estate held in common tenancy” in 
section 99 is used as opposed to an estate held in 
severalty among the proprietors themselves by private 
arrangement and has nothing to do with their 
relations to the Government. Therefore, the pro- 
prietors after a private partition must be vonsidered 
as holding in severalty, although the Government 
revenue may be payable jointly. 

Appeals from the decrees of the Second 
Sub-Judge of Tipperah, dated November 10, 
1908, affirming those of the Second Munsif of 
Chandpur dated November 28, 1907. 

Babus Dhirendra Lal Kasigirand Girja 
Prasanna Roy Chowdhury, for the Appellant. 

Babus Basant Kumar Bose and Kritanta 
Kumar Bose, for the Respondent. 

Judgment.—tThe plaintiff-respondent 
sued the tenant-defendant for recovery of 
arrears of rent in respect of agama held by 
him under a patni which the plaintiff held 
under some of the proprietors of taluk Kalika 
Prosad Mozumdar. 

The plaintiff alleged that the taluk was 
privately partitioned long ago into three 
shares, one of them being called Jagat 
Chandra Mozumdar, and that he obtained a 
paint in respect of one half of a village includ- 
ed within mudafat Jagat Chandra Mozamdar 
from one Mahomed Gazi, and 1/6th share 
from tivo other proprietors, and was in posses- 
sion of the entire land, of which the rent was 
sued for as included in the rds share of the 
village taken by him in patni. 
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The defence was that there wasno regular 
partition among the proprietors; but that 
there was a subsequent Collectorate Butwara, 

‘under which the lands, for which the rent 
was claimed, were allotted to Latif Meah and 
others, some of the heirs of Mahomed Gazi, 
who were entitled to the rent for the period 
subsequent to the Butwara. 

The latter were accordingly made parties 
to the suit and Latif Meah set up a similar 
defence. 

The Court of first instance gave a decree 
for fullrents for the period before the Collec- 
torate Butwara came into force;and only for 
ths of the rent subsequent to it, ¢. e., only for 
-the share originally held by Mahomed Gazi. 
On appeal by the plaintiff, the learned 

-Subordinate Judge gave a decree for the entire 
rent to the plaintiff. 

The defendant Latif Meah has appealed to 
this Court. The question raised in appeal is 
whether the plaintiff's patni is affected by the 
Collectorate Butwara and this turns upon 
whether section 99 of the Estates Partition 
Act V of 1897 is applicable to the present 
case, 

Section 99 of the Act applies only to cases 
where the estate is held in common tenancy 
by the proprietors. I has been found in the 
present case that there was a private partition 
among the proprietors of the estate and that 
the proprietors held their shares of the lands 
in severalty and were in separate possession 
of their respective shares. It was held in 
the case of Hridoy Nuth Shaha v. Mohabut- 
nessa Bibi (1), that section 128 of Bengal Act 
VIIL of 1876 (which corresponds to section 
99 of Bengal Act V of 1897) does not apply 
to a case where there has been a private 
partition, the estate in such a case not being 
heldin common tenancy within the meaning 
of that section, and that a painidar is entitled 
to retain possession of the land allotted to his 
lessor in private partition notwithstanding 
the subsequent partition by the Collector. 

We concur in the above ruling, and having 
regard to the findings arrived at in this case 
we hold that section 99 of Act V of 1895 
is not applicable. 

It is contended that the proprietors, 
although they may have made a private parti- 
tion among themselves, must bo considered 
to be holding the estate in common tenancy, so 


far as the Government is concerned, so long as 
(1) 20 C. 285. 


ri 
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their share in the estate and the revenue 


payable by them were not separated in the 


Collectorate. But the words ‘estate held in 
common tenancy’” in section 99 are used as 
opposed to an estate held in severalty among 
the’ proprietors themselves by private ár- 
rangement and have nothing to do with their 
rélations tothe Government. This is clear 
from a perusal of sections 7, 76 and79 of the 
Kèh, =” 

‘-Tt was also contended that Latif Meah and 
others to whose share the lands have been 
allotted by the Collectorate Butwara are only 
some of the heirs of Mahomed Gazi. But if 
section 99 is not applicable to the case the 
plaintiff's patni is not affected by the 
Collectorate Butwara and Latif Meah and 
others’ cannot complain ofany hardship as 
against tho plaintiff onthe ground that the 
lands have rot been all-rted da aN ehe hebe 
ot, i 
Butwara, 
~The appeal äccordingly fails and is dis- 
missed with costs. 

“This judgment will also govern the other 


NA Lat d Wahai vy 


Appeal No. 1270 of 1909 which is accord: 


ingly dismissed with costs. 
» Appeals dismissed. 





(s. c. 23 P. L. R. 1911.) 
j PUNJAB CHIEF COURT. 
“Seconp Civin Appeat No. 349 or 1910. 
November 28, 1910. 
_ Present: —Mr, Justice Johnstone. 
* Musammat SOHANDAN—Praintirr— 
APPELLANT 
versus 
AURANG KHAN axb OTHERS—DEFENDANTS 
— RESPONDENTS. 

Limitation Act (XV of 1877), Sch. II, Arts. 127, 144 — 
Adverse possession—Possession of mor 'tgagee for over 12 
years—Saleto mortgagee—Suit attacking mortgage and 
sale within 12 years from date of sale but beyond 12 
years from date of mortgage. 

Certain land was held by the plaintiff and two 
other persons as co- -sharers.: The latter mortgaged 
the entire land and transferred possession to the 
mortgages, it being recited in the morigage-deed that 
other land had been allotted to the plaintiff for 
maintenance andin case of objection the mortgagors 
would be responsible. 

gagor) co-sharers sold the land outright to the mort- 
gagee, and undertook responsibility for the other 
co-sharers. The plaintiff sued for possezsion of her 
share of the land onthe ‘ground that she was not 
pound by the mortgage or the sale: 


.Held, that as the suit was filed within 12 yoan from - 
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the date of the sale her suit attacking the salo was 
not barred, and that Article 144 of the Limitation 
Act applied and not Article 127. Heid, also, that the 
sale did not bind the plaintiff, and ne she was en- 
titled to redeem the mortgage. 


Further appeal from the rder of the 
Divisional Judge, Hoshiarpur Division, dated 
the 29th November 1909, reversing that of 
the Honorary Civil Judge, 2nd Class, Nadaun 
State, District Kangra, dated the 3lst July 
1909, decreeing plaintiff’s claim. 

Lala Durga Das, for the Appellant. ` 

Mr. Shah Nawaz, for the Respondents. 

Judgment.—I admitted this revision 
as an appealon the question of limitation, 
the learned Divisional Judge having held 
that the suit is barred by time. 

The important facts are that Amanat 
Khau, defendant No. 3, Ramzan and plaintiff 
Were co-sharers in the land in suit. The 

Ak eS Lo 

Ramzan Anan mMoilgugta tue taunoa pun 
and a little more to defendants Nos. 1 and 2’s 
father, and in the deed it is recited that the 
plaintiff has been allotted other land for 
maintenance, and that if she raises any ob- 
jection to the mortgage, the mortgagors will 
be responsible. In August 1893 mutation took 
place. In 1895 a small additional mortgage 
was executed. Then on 2lst January 1900, 
Amanat Khan alone sold the land in suit 
to defendants Nos.1 and 2 saying he was 
responsible for the other co-sharers. At muta- 
tion on this sale Ramzan appeared and 
agreed to the transaction, while one Muham- 
mad Amir Khan appeared and stated that 
plaintiff. was agreeable also—mutation was 
accordingly effected; but now plaintiff sues for 
her share of the land sold, 

The first Court gave her a decree; bat 
the lower Appellate Court found the snit 
barred by time. Both Courts agreed that 
there was no proof of the allotment of sepa- 
rate land to plaintiff for maintenance or tbat 
she knew of the transactions. The ‘lower: 
Appellate Court referred to Bhavrao v. 
Rahkmin (1) and taking the present case as 
on all fours with that, held that the lady’s 
knowledge or ignorance was immaterial]; that 
Article 127, Schedule 11, Limitation Act, 
had no application, and that so the suit 
is barred. It isnot plainly stated under what 
Article the suit is barred, but presumably 


Article 144 is meant, as the learned Divi- 
(1) 28 B. 137. 
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< sional Judge talks of possession of the vendees 


being adverse from date of mortgage, but he 


‘does not explain why plaintiff is given no 


relief as regards the sale. 

I ‘have studied the Bombay ruling afore- 
said and also Devi Ditta v. Pareman (2) 
(relied on by  appellant-plaintiff) 


Chint Ram v. Bhakhtawar Rikh (3). In my 


. opinion, it is quite clear that Article 127 _ 


does not apply to a case of this kind, inas- 


“much as it is not the original co-sharers who 


have excluded plaintiff and have held posses- 


‘sion against. her, but third parties, víz. de- 


fendants Nos. 1 and 2 and their father. They 


‘have, I think, a right to argue that they 
- simply hold adversely against the world, arid - 


.80 Article -144 applies and, of course, under 
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and — 


. that- Article knowledge on ‘the part of the - 


`” not lost. 


plaintiff is immaterial. : 
As regards the alleged setting up in the 


--mortgage-deed of a titlein Amanat Khan 


“I think no such thing was done. 


- her maintenance has been arranged for. 
„do not take it that there was 


and Ramzan Khan adverse to paintiff's title, 
There 
is merely an assurance to mortgagees that - 
plaintiff will make no objection because ^ 
I 
any assér 
tion in the deed that plaintiff's right to redeem 


- was denied. 


As to the assertion that “Muhammad 


Amir Khan was authorized agent of plain- ” 
“tiff, I can find no proof whatever and I 


- overrule 


‘sale and ‘ignoring the 
succeed. The. 


it. 

The net: result is that the suit for poš- 
Session of the land by setting aside tle 
-mortgage cannot 
mortgage cannot be ignored 


-by plaintiff. The case is on all fours with 
- Devi Ditta v. Pareman (2), plaintiff has ‘a 


case for setting aside the sale as such, but 


‘she can only get over the mortgage by rè- 
_deeming. t 


. For, these reasons I accept this appeal 


and give plaintiff a decree -to the affect 
-that she is entitled to the equity of re- 


. 


‘deznption ‘in’ respect of the mortgages of - 
-1393 and 1895° aforesaid; that the sale of - 


‘2lst January” 1900 has no effect against 


her, and that she'is at liberty to sue for re- 


<: demption when she pleases. : 


In all the circumstances, I think defend- - 


ants should . pay half plaintiff's ` costs 


' thianghont, 


` @ TP. R. 1898. . 


Appeal toreni. 
` (8) 1 P, L. R. 1902. 
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. PUNJAB CHIEF COURT. 

SEGOND Civit APPBAL No. &96 or 1608. 
December 30, 1910. 
Present:—Mr, Justice Shah Din and 
Mr. Justice Chevis. 

LOK NATH AND orners—Drvenpanrs— 
APPELLANTS 
VEFSUS 
- AMAR NATE AND OTHERS—PLAINTIFES— 
RESPONDENTS. 

Hindu Law—Joint Hindu family—Partition--Evi- 
. dence—Adoption—Burden of pr oof—Member of Jamily 
becomi ing mahant of shrine-—Right in property of greng- 
father in case of adoption of father—Statement made as 
witness not necessarily conclusive against deponent. ~ 

Where a” person succeeds to the gaddi ofa shrine 
and is appointed mahant of the shrine, and it does not 
appear that he has renounced the world by becoming 
a sanyasi, his right toashare inhis family estate is 


, Inthe absence of proof of custom a person who alleges 


that the property in suit was inherited by his father 
from his adoptive father cannot claim any share in 
the property left by the real father of his father and 
his possession of the latter property would ordinarily 
be considered adverse as against the coin of 
his father and father’s real father. 

To establish their claim the collaterals must prove 
that the property is family property which thoy are 


' entitled to inherit. 


In determining the question of separation of tho 
members of the-family and the family property, 
oral evidence is not of much value but where such 
evidence is corroborated by facts showing that several 
members have long been dealing with various por- 
tions of the property as sole owners it ought not to be 
| disregarded. 

A statement contained in.a deposition made by a 


“witness that separation of family had not taken place, 


is a piece of evidence against the deponent and does 
- not bind him in a subsequent case to which he is a 
party when there is sufficient evidence that partition 
and separation had taken place. 


Further appeal from the order of the 
Divisional Judge of the Lahore Division, 
dated the 14th July 1908, modifying that 
of the District Judge, Lahore, dated the 
28th January 1908, decreeing: the claim 
in part. 

Mr, 
` pellants. 

Rai, - Sahib Pandit Sheo Narain ` 
Mussammat Ratan Devi, Respondents. 5 

Judgment.—The geneological tree is 
“to be found: on page 9 of the paper-book. r 

The property i in suit consists of 5 

(1) a house in possession’ of Musammat 


pana Dadabhat, for the Ap- 


for 


- Jdawandi, 5 


: Melo, 


(2) ” 9 LIA 


» Musamma 
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(3) a house known as the big house in 
possession of Lalo Lal and Bir Bhan, 

(4) a batthak, 

(5) ashop, 

(6) a site with Samadh. and 

(7) a house known as the. well house. 

Plaintiff claims 1/6th of No. 4, and} of 

the rest, alleging it to be joint ancestral 
property. alo Lal (since dead) is the sole 
defendant who has fought the case, and 
his main contention is that his father Pal 
Misar, alias Padam Nath, was adopted by 
Gulzari of Brahminabad and that the property 
in question comes from Gulzari, That the 
property comes from Gulzari he has utterly 
failed to prove; this is admitted by appel- 
lant’s Counsel before us. It is not even 
shown that Gulsari ever owned any pro- 
perty in Lahore. It may be noted that all 
the property in suit is situated in Lahore. 
Another plea for the defence was that plaintiff 
had become a member of a religious order 
and renounced the world. Plaintiff's claim 
is based on an assertion that the family is 
a joint Hindu family; this is denied. The 
first Court held that tue parties were not 
a joint Hindu family, that plaintiff had 
not renounced the world, that all the pro- 
perty came from Radha Kishen, but that 
only house No. 1 was joint property, and 
‘also that except as regards a part of the 
property, the suit was barred by adverse 
possession. So a decree was given only for 
half of house No. 1, half of house No. 3, 
and for the Samadh. 

On appeal the learned Divisional Judge 
held that the suit was not time-barred and 
also that there had been no partition and so 
decreed the whole claim. This further appeal 
has been lodged on behalf of Lalo Lal. 

For the appellant it is urged that the 
plaintiff has become a Sanyasi and re- 
nounced the world, and this point may be 
decided first of all. There is a small 
shrine at Amritsar known as Sital Asthan. 
Plaintiff has succeeded his brother there as 
mahani. The learned Divisional Judge re- 
garded him merely as Chenu bajanewala 
mahant, or director of musical ceremonies, 
but it has been admitted before us that 
plaintiff is the real mahani. So the allega- 
tions of plaintiff’s witnesses that there is 
another person who is the real muhant are 
. quite incorrect. These witnesses say the 
real mehant is a Sanyasi, but when they say 
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this, they clearly do not mean to refer to 
plaintiff who is according to them not the 
real mahant. Now a man may become a 
mahant without becoming a Sanyasi; and 
though, no doubt, mahants of such shrines 
usually are Sanyasis, it is not shown that no 
body but a Sanyasi can be the mahani, nor 
is there any clear proof that plaintiff has 
become a Sanyasi. The plaintiff's claim, 
therefore, cannot be thrown out on this 
ground. The next point we will consider is 
the question of the adoption of Padam Nath. 
The importance of this question appears not 
to have been understood in the lower Courts. 
If Padam Nath was adopted by his maternal 
uncle Gulzari, as is alleged, then he and his 
sons could not be members of Radha 
Kishen’s family for on adoption a man passes 
into the family of his adoptive father, it 
would then be quite unnecessary to, inquire 
whether the rest of Radha Kishen’s descend- 
ants formed a joint Hindu family, for even 
if they did, Padam Nath and his sons would 
not be members of that family, and it would 
be impossible to regard property in the hands 
of Padam Nath’s sons as joint family pro- 
perty in the hands of members of the family. 
The matter is of great importance as regards 
the question of the suit being barred by long 
adverse possession. 

The first Court held the adoption proved, 
holding that there was “very strong evidence” 
to this effect in the proceedings which arose 
after GuJzari’s death. The matter was 
apparently not raised specifically before the 
Divisional Judge, who simply remarks, 
“Padam Nath's adoption appears to have 
been established.” What happened was 
that after the death of Gulzari his brother 
Darbari had a dispute with Padam Nath 
who claimed Gulzari’s land as his adopted 
son, Gulzari’s widow apparently backed up 
Padam Nath, but died during the dispute, 
and Padam Nath performed her obsequies. 
The dispute was referred to arbitrators, who 
differed as to the factum of adoption, and an, 
umpire had to be called in eventually, an 
award was given that Padam Nath had 
performed the widow’s obsequies and should 
get half the land. The decree of Court 
followed the award, and the Commissioner 
declined to interfere with the decree. 

Later on Darbari died, and his land passed 
to his daughter-in-law Mussammat Choki, 
and on her death in 1883 Padum Nath got 
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.Darbari’s land too on the strength of being 
Gulzari’s adopted son; at mutation pro- 
ceedings Hardyal, a son of a daughter of 
Musammat Choki, objected, but, in vain; he 
did sot bring the matter into Court. 

So there was no legal decision as to the 
factum of adoption; it was simply a case of 
decree following an award, which seems to 
have been more of a compromise than a 
decision on the merits. We consider that 
the defendant has altogether failed to prove 
the alleged adoption. 

Now to deal with the question of the pro- 
perty being joint family property. For the 
plaintiff-respondent it isnot contended before 
us that all the descendants of Bhawani Das 
were a joint Hindu family at date of institu- 
tion of this suit; what is contended is that 
though Radha Kishen and his brothers 
separated at some distant date, Radha 
Kishen’s descendants have never separated 
but still form a joint family and that the 
property in suit is all joint family property, 
and that there has never been any abandon- 
_ment on plaintiff’s part of possession, which 
‘can be regarded as adverse, on the part of 
Lalo Lal. 

As the learned Divisional Judge remarks 
mere oral assertions as to separation are not 
very convincing in the absence of any 
documentary evidence in the shape of deeds 
of ‘eparation. But even oral evidence, if 
corroborated by facts showing that various 
members have long been dealing with various 
portions of the property as sole owners, is 
not to be disregarded. 

That the property in suit came from 
Radha Kishen seems to us to be beyond 
`` doubt. In 1857 Dittu and Ramdat, daugh- 
ter’s sons of Tansukh Rai, sued Radha Kishen 
and Atma Ram for a house and $ of a batthak 
alleging a gift in their favour by Tansukh 
Rai’s widow. This Tansukh Rai was brother 
_of Jiwan, who was father of Bhawani Das. 
The then plaintiffs succeeded in part, getting 
a decree for $ of the batthak (For Judgment in 
this case dated 27th July 1857, see Exhibit 
P. 1). The evidence of witness P. 4, Jai 
Gopal and Lalo Lals own admissions (see 
foot of the page 33 and top of page 33 a) 
shew clearly that the baitha% now in dispute 
is the remaining $ of the batthak which was 
the subject of the 1857 suit. It is impossi- 
ble now to trace all the property in snit 
back to Radha Kishen, but when part of 
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the property nas been traced as far back and 
when Lalo Lal has utterly failed to show 
whence the rest of the property has been 
derived, the only reasonable inference is that 
it is all family property. But there are 
certain significant facts regarding certain por- 
tions of the property, which coupled with 
the oral evidence as to partition lead us 
to conclude that the family is not joint and 
the property not joint family property. 
Lalo Lal bought a house from Kahn Chand 
and re-sold it to Harkishen Das. In the 
sale-deed of 1897 (see Ex. P. 2) we find 
the house forming the western boundary of 
the house sold to Harkishen Das entered as 
the property of Shankar Das and Lalo Lal. 
This latter house is admiltedly the house 
shewn as house No. 3 in the list given at the 
beginning of this judgment. Ifit was joint 
of the whole family, why was it shewn as the 
property of Shankar Das and Lalo Lal alone. 
This sale-deed was attested as witness by 
Vaishno, brother of Lalo Lal; Lalo Lal is 
said to have been ill at the time. 
Exhibit D. 5is a receipt for Rs. 61 given 
by Salara, brother of Lalo Lal, to his brother 
Ladhu on account of repairs of three parti. 
tioned houses. The Divisional Judge is in error 
in saying this lease relates to property in 
Amritsar, apparently the words “har sth” have 
been misread. It does not appear that any of 
Padam Naith’s sons ever owned any property 
in Amritsar. Which were the three houses al- 


Juded to as partitioned is not clear, but 
the fact remains that we have here a 
clear allusion to a partition. But the 


strongest point of all is that Vaishno him- 
self took half of house No. 3 on rent 
from the plaintiff. If the property were joint, 
it would indeed be strange for one member 
of the family to be taking a part of it on 
lease from another member. 

16 is urged that Vaishno either made a 
mistake or was colluding with the plaintiff, 
but no reason why he should so collude is 
shewn, and it seems to us inconceivable 
that he could have faller into such gross 
error. 

For the plaintiff-respondent stress is laid 
on the fact that on llth August 1893 Lalo 
Jal, appearing as a witness for Shankar Das, 
stated that Shankar had not divided his 
property with his brothers (bhais) in Lahore, 


“But Shankar was then asserting rights under 


a Will said to have been executed by his 
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-nephew Dina Nath, and it does not follow 
that Lalo Lal, who was then appearing as 
his witness, was speaking the truth. This 
statement ‘is merely a piece of evidence, and 
we do not regard it as strong enough to 
outweigh the rest of the evidence pointing to 
partition and separation of proprietorship. 

Counsel for plaintiff also wished to refer 
us to certain Census papers and Municipal 
registers, but apart from the question of the 
admissibility in evidence of these old Census 
papers, we note that these documents were 
put in after the case was closed, and the 
objection -to their being considered must pre- 
vail, 

The result of our careful consideration of 

' the case ‘is that we hold that the family 
is not joint and the ownership of the pro- 
perty is also not joint. Except as regards 
half the house No. 1 and the Samadh on 
site No 6. (excluding the rest of that site) 
with respect to which house and Samadh 
Coursel for the appellant tells us he does 
not dispute plaintiff's being given a decree 
and as regards half the house No. 3, in which 

“the evidence shows that plaintiff is a half 
owner, we consider ihe plaintiff has failed to 
establish any title. So our finding on the case 
is exactly the same as that arrived at by the 
learned District Judge. 

We accept the appeal and reversing the 
decision of the lower Appellate Court we 
restore-lhe decree of the first Court. Neither 
party has wholly succeededand we leave parties 
to bear their own costs in all Courts. 


Appeal accepted. 





(s. c. 25 P. L. R. 1911) : 
PUNJAB CHIEF COURT. 
Second Civic Arrear No. 762 or 1909. 
January 19, 1911. 
Present:—-Mr. Justice Johnstone. 
BUDH SINGH AND ANOTHER— DEFENDANTS 
— APPELLANTS 
VETSUS 
BIR BAL AND OTHERS— PLAINTIFFE— 
RESPONDENTS. i 
Custom—Alienation by father—Burden of proof. _ 
In a case where plaintiff sues his father and alienee 
“ from him for a declaration that the alienation would 
not bind him, the Court should not expect of a zamin- 
. dar exceptionally careful management or thrift. It 
should simply see whether there has been wanton 
| waste or reckless extravagance or not. 
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Further appeal from the decree of the 
Additional Divisional Judge, Jhelum Division, 
dated the 4th June 1909, reversing -that of 
the Munsiff, Ist Class, Jhelum, dated the 14th 
December 1908, dismissing the claim. 

Mr. Beechey and Bhagat Ishwar Das, for 
the Appellants. 

Messrs. Muhammad Shafiand Shah Nawaz, 
for the Respondents. ` n 

Judgment.—This isa case in which 
the collusive nature of the claim is to my 
mind fairly obvious. The plaintiffs pray for a 
declaration with regard to alienations made 
by their father and elder brother, both of 
whom are defendantsinthe case. The father 
appeared in the Court and supported the 
plaintiffs through thick and thin, while the 
brother put in no appearance. No doubt; ‘if 
a father does deal with his property in a 
reckless manner, or makes away with it in 
order to injure his sons, those sons. must be 
protected by law; but in the present case there 
is absolutely no reason to suppose that the old 
man had any ill-feelings towards his sons or 
intended in any way toinjurethem. Further, 
as we shall see on examining the accounts, 
although the father may not have been 
particularly prudent, and may not have been 
a good manager of his affairs, his conduct 
does not lock like wanton waste or reckless 
extravagance for immoral purposes. He is 
said to be a very old man, and his appearance 
confirms this statement. It is absurd to 
suppose that he borrowed money for immoral 
purposes or for dissipation, and the only 
suggestion thatthe plaintiffs can make is 
that in his old age he got into the hands 
of his eldest son, defendant No. 2, and 
of money-lenders, and was persuaded by 
them to sign and execute documents, 
which he would not have executed had he 
been a younger man and in full possession of 
his faculties. ` 

The first Court found against plaintiffs, 
holding that for these alienations there was 
full necessity and consideration; but the 
learned Divisional Judge; in my opinion, 


has somewhat misunderstood the situa-. 
tion and has misread the facts, and 
has come to the conclusion that only 


the original debt, Rs. 140, which was 
incurred before 1895, can be considered 
genuine. | 
There seems no doubt that defendant No. 1 
had a fairly good estate, but he had a 
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large family, and it has been ruled frequently 
that in these cases the Court should not 
expect of a zemindar exceptionally careful 
management or thrift. It should simply 
see whether there has been wanton waste 
or reckless extravagance or not, < The learned 
Divisional Judge says that there. was no 
scarcity or famine in the years during which 
these debts have been incarred; but the 
evidence on the record is to the contrary, and 
I have no doubt from my own knowledge 
also that the Divisional Judge is wrong in 
this. Turning to the accounts we find that 
in 1895 defendant No. 1 already owed 
Rs. 140. During the following. two years 
his debt increased by only Rs. 38-8-0; 
for we find him in 1897 executing a bond 
for Rs, 178-8-0) In the next two years this 


7 debt certainly incrensed with some rapidity,: 


for in 1899 we find him executing a mort- 
page-deed for Rs. 653. A part of this 
additional debt was on account of interest, 
and the rest was borrowed for grain and 
purchase of knilocks, and so forth; but 


these were bad years, and after all during. 


the four years from 1895 to 1599 the debt 
grew at only about Rs, 125 per annum. Now 
in many cases coming up to this Court such 
figures as these have been taken to negative 
the idea of wanton waste and reckless ex- 
travagance. The man was getting old, and, 
no doubt, was unable to manage his land and 
his property so efficiently as before. His 


eldest son, who has now been for six years in, 


the Police Department and is probably under 
80 years of age, could not in those years 
we are speaking of, have been able to give 
him any valuable assistance and this seems to 
me to account for the fact that during those 
years he found himself rather badly off. 

Having once mortgaged his land and got 
into the hands of money-lenders, it is 
easy to understand that occasions for fresh 
borrowing came from time to time, and 
altogether I think that the view taken by 
the first Courtis reasonable and proper. 

For these reasons I accept the appeal 
and, dismiss the plaintiff's suit with costs 
throughout. 

Appeal accepted, 
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(s. c. 26 P. L. R. 1911.) 
PUNJAB CHIEF COURT. 
MiISCELLANROUS Civic APPEAL No. 35 or 1909. 
SECOND Civic Aprean No. 1454 or 19074, 
December 16, 1910. 

Present: —Mr. Justice Kensington and 
Mr. Justice Rattigan. 
SUNDER SINGH—Derenpant— 
PETITIONER 
VErTSus 
NIHALA AND OTAERS—- PLAINTIFFS — 


RESPONDENTS. 

Civil Procedure Code (Act Vof 1908), s. 151—Review 
—Court overlooking an important plea—Custom— 
Alienation by sonless male proprietor—Acquiescence— 
Attestation of deed of sale by principal plaintiff. 

It was pleaded, inter alia, that the plaintiffs’ suit 
fur a declaration that a sale mado bya sonless male 


- preprietor would not affect their reversionary rights 


ought to be dismissed on the ground that the sale was 
made with the consent of the plaintiffs, one of whom 
was a lambardar, and took an active part in nego- 
tiating the sale and assisted in the registration 
of the snle-deed. This fact was admitted by the parti- 
cular plaintiff. In the Chief Court tho plea was again 
urged by the defendant but the Court overlooked it 
and passed a decree against the defendant. On an 
application for review of the decree: 

Held, that there was good ground for review to be 
granted and that the plea should have been accepted 
and the suit dismissed. 


Petition for review, under section 151, 
Civil Procedure Code, of the judgment’ and 
decree passed by the Hon'ble Messrs. 
Robertson and Rattigan, Judges of the Chief 
Court, on the 3lst October 1908,“ in the 
civil appeal case noted above. 

Mr. Beechey, for the Petitioner, 

Mr. Roshan Lal, for the Respondents. 

Order.—This is a petition for review 
of the judgment of a Division Bench of this 
Court, dated 31st October 1908, * and the 
main ground upon which it is based is 
that the Division Bench in deciding the 
appeal overlooked a very important plea 
urged by defendant in bar of the plaintiffs’ 
claim. Plaintiffs, ` who were originally one 
Nihala and one Kesra, sued for possession 
of certain laud which their collateral, 
Haveli, had on the 2nd October 1901 sold 
by registered deed for an alleged con- 
sideration of Rs. 950, to Sundar Singh, 
defendant. The suit was instituted on the 
3rd January 1906, and it appears that 
Haveli, the vendor, had died some? or 8 
months previously. Plaintiffs in their plaint 
urged that the said sale was ineffective 





*See 1 Ind. Cas. 888; 27 P. R. 1909; 46 P. L. R, 
1909; 33 P. W. R. 1909. 
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against their rights inasmuch as there was 
no consideration for it, andin any event, it 
had been effected for no necessary purpose. 

The defendants in their written state- 
ment traversed the allegations in the plaint, 
and further pleaded that the sale had been 
made with the consent of the plaintiffs, 
one of whom (atid he the principal) had 
actually attested the deed of sale and ap- 
peared before the Sub-Registrar at the 
time when the deed was registered. Plain- 
tiffs made no attempt to deny this latter 
plea. On the contrary, the principal plain- 
tiff Nihala, Lambardar, who was examined 
upon this point in order, obviously, to see 
if it was necessary to raise an issue with 
regard to it, frankly admitted that he had 
actually attested the deed and that he had 
subsequently appeared in the registry office 
in orderto assist in having it duly register- 
ed. In view of this admission, no issue 
was considered necessary and no issue was 
drawn upon the point The result was 
that the District Judge lost sight of it 
altogether. The Divisional Judge, how- 
ever, pointed oub that it would have been 
necessary for him to remand the case for 
inquiry upon it, had it not been that on 
other grounds he had come to the conclu- 
sion that plaintiffs’ suit must fail. 

Upon plaintiffs’ appeal to this Court, this 
plea of acquiescence was again urged by 
defendant’s Counsel, but unfortunately it was 
overlooked and the appeal was accepted with- 
out any reference being made to it in the 
judgment. We have now heard arguments 
upon it, with the result that, in our opini- 
on, the plea must prevail. It is, no doubt, 
true that only one of the two original 
plaintiffs took an active part in negotiat- 
iug the sale, but the one who did go, 
(Nibala) was the representative member of 
the family. He is a Lambardar of the 
village and presumably well acquainted with 
the affairs of his cousin, the late Haveli, 
and when we find him not only consent- 
ing to the sale but also taking active steps in 
assisting in the registration of the deed, 
we may fairly presume that he was acting 
on behalf of the family. But, even if it 
be held that the other plaintiffs were not 
bound by Nihala’s action, the very fact 
that Nihala, the leading man on their side, 
took the action that he did, is strong 
evidence against their present allegation that 
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the sale was entirely fictitious. In point 
of fact it is now fully proved that by far 
the greater part of the consideration was ac- 
tually paid and thatthere was “ necessity” 
for it. The total consideration was stated 
to be Rs. 950, and of this sum only 
Rs. 156 have not been shown to have been 
paid. The Division Bench which pre- 
viously decided the appeal held that in 
view of the-fact that the full amount of 
the consideration had not been paid, the 
sale could not be upheld as such, and that 
the defendant must be relegated to the 
position of a mortgagee with a lien on 
the property to the extent of 
Rs. 794. But in so deciding the Division 
Bench had not in mind the important fact 
that Nihala had taken an active part in 
the sale transaction, and we have little - 
doubt that if this latter fact had been be- 
fore them, the learned Judges (one of 
whom is a party to the present judgment) 
would have declined to interfere with the 
transaction. Mr. Roshan Lal argues that 
Nihala, when he took part in the pro- 
ceedings relating to the sale was misled 
into thinking that the fullsum of Rs. 950 
had been actually received by Haveli, 
and that it was only subsequently that he 
discovered that the sum of Rs, 156 was 
fictitionslty entered as part of the considera- 
tion. We cannot believe this, and it is notice- 
able that Nibala while admitting that heattest- 
ed the deed and attended at its registration, 
does not himself allege that he was deceived 
as to the actual amount of the price paid to 
the vendor. We cannot believe that Nihala 
at that time was anxious to pre-empt the 
property, and it seems to us that ib was 
immaterial to him whether it was sold for 
Rs. 950 or for Rs. 794. ‘ 

We accordingly accept this petition for 
review and setting aside the decree passed 
by this Court in acecordancs with its judg- 
ment, dated the '`3lst October 1908, we 
dismiss plaintiffs’ appeal with costs. 


We would only add in conclusion that 
we see no necessity to still further prolong, 
this litigation by remanding the case for 
inquiry upon the plea of acquiescence. 
Apart from the admission of Nihala him- 
self, there is ample evidence on the 
record, as it stands, to substantiate de- 
fendant's allegation. 

Petition accepted. 
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(s. o. 27 P. L. R. 1911.) 
PUNJAB CHIEF COURT. 
Seconp O1rvin Appear No, 682 or 1909. 

~- December 20, 1910. 
Present:—Mr. Justice Johnstone and 
Mr. Justice Chevis. 
Musammat BHAGAN AND oTHERS— 
DEFENDANTS— APPELLANTS 
versus 


ALLAH DITTA AND ornHers—Praintirrs— 


RESPONDENTS. 

Vendor and purchaser—Consideration for sale, pay- 
ment of—Intention of parties. 

To make a sale complete it is not necessary that 
price should be paid. But ownership does not pass 
if there is proof of an intention in both the parties 
that ownership should not pass until payment of con- 
‘sideration. 

Kahna v. Dewa Singh, 62 P. R. 1879; Abbas Ali Shah 
v. Pir Baksh, 182 P. R. 1879; Kanshi Ram v. Tota 
Ram, 40P. R. 1908; 78 P. L. R. 1907 and Ala Bakhsh 
v. Shama, 153 P. R. 1882, referred to. 

The conduct of the partiesafter the transaction of 
saloisimportant inorder to ascertain whether the 
parties intended ownership to pass independently of 
payment of consideration. 


Ghannya Singh v. Nihal Singh, 7 P. R. 1897 Rev., 


and Ram Chand v. Harnam Singh, 68 P. R. 1900 Rev., 
referred to. 


Further appeal from the order of the Divi- 
sional Judge, Sialkot, dated the 2lst April 
1909, reversing the decree of the District Judge 
Gujranwala, dated the 22nd January 1908, 
dismissing plaintiffs’ claim. 

Mr. Pestonjz Dadabhat and Lalas Lajpat 
Rai and Barkat Ram, for the Appellants. 

Chaudhri Shahib-ud-Din, for the Respond- 
ents. 

Judgment,—In this case the plead- 
ings are fully set forth in the judgment 
of the first Court and need not be repeated. 
The claim was for-a declaration that the 
plaintiffs are proprietors of certain land in 
the village of Kot Sandhan. The first Court 
held that a deed of sale wasno doubt exe- 
cuted by the late Gurmukh Singh in favour 
of Punah, Sati and Burhan, but that the 
consideration never passed ‘and that sale 
was never completed. As regards plaintiffs’ 
claim that they had held the land adversely 
ever since the sale of 1870, the Court found 
that it was not proved. 


On appeal the learned Divisional Judge. 


took a different view. He agreed with the 
first Court that consideration did not pass, 
but he went on to hold that fact alone 
cannot nullify the sale once completed. He 
then proceeded to record -the finding that 
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plaintiffs obtained possession of the land 
immediately after the sale-deed was executed, 
and that plaintiffs had been in possession of 
the land purchased ever since. On these 
findings he reversed the decision of the lower 
Court and gave plaintiffs a decree. He made 
it a condition of their taking possession that 
they should pay Rs. 200, the original sale 
money. That Court also discriminated be- 
tween the 20 ghumaos, 5 kanals of land men- 
tioned in the deed of sale and the additional 
land in suit, which seems to be shamilat, 
which had been re-claimed since 1870. As 
regards that additional land the suit was dis- 
missed. 

The defendants have now appealed to this 
Court for dismissal of the plaintiffs’ suit, 
while the plaintiffs have filed a cross-appeal 
asking for that aforesaid additional land. 
In our opinion the defendants’ appeal must 
succeed. 

The plaintiffs’ pleader, Mr. Shahab-ud-Din, 
lays greatstress upon the well-known principle 
of law that to make a sale complete it 
is not necessary that price should be paid. 
He quotes several rulings such as Kahna v. 
Dewa Singh (1); Abbas Ali Shah v. Pir Baksh 
(2); Kanshi Ram v. Tota Ran (3) and Ala 
Bakhsh v. Shama (4). Butin all these rul- 
ings there is a qualification to the effect that 
ownership does not pass if there is proof 
of an intention in both the parties that owner- 
ship should not pass until payment of con- 
sideration. Inthe present case Mr. Pestonji, 
for the defendants, has, in our opinion, suc» 
ceeded in showing that there was an intention 
in the minds of the parties at the time of 
the sale that ownership should not pass 
until the money was paid. 

Both the Courts, as stated above, have 
held that the sale money did not pass and 
we see no reason to come to a contrary conclu- 
sion. It also appears from an examination 
of suchjama bandis as are available that from 
1892 onwards plaintiffs have been cultivat- 
ing certain portions of the land in dispute. 
Tt seems quite clear that they have uot con- 
tinuously held Gurmukh Singh's share in the 
khata. They seem to have held sometimes 
one field and sometimes anotner ; sometimes 
more land and some times less, and they 

(1) 62 P. R. 1879. k 

(2) 132 P. R. 1879. 


(3) 40 P. R. 1906; 78 P. L. R. 1907. 
(4) 153 P. R. 1882, 
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have been continuously entered as holding 
as tenants-at-will paying sometimes one 
rate of rent and sometimes another. It 
cannot be said from these entries that the 
plaintiffs have held the lands which have 
been included in the deed of sale as pro- 
prietors, and they have not produced any 
evidence worth speaking of to contradict 
these entries. The learned Divisional Judge 
has made a mistake when he says the 
plaintiffs obtained possession of the land im- 
mediately after the sale-deed was executed. 
In our opinion, there is nothing to show this. 
In January 1871, when mutation was 
attempted upon the deed of sale, Gurmukh 
Singh appeared before the Taksildar and 
stated the vendees had not paid him the 
price. The Tahsildar, therefore, reported 
to the Deputy Commissioner that, as con- 
sideration did not pass the mutation should 
not be sanctioned; and the Deputy Commis- 
sioner directed that mutation be refused 
because of the refusal of the vendor. In our 
opinion, it cannot be inferred from this that 
plaintiffs had possession at that time. Indeed, 
the ordinary natural presumption will be that 
they had not possessicn and, as we have 
seen, there is no evidence to show that they 
had possession of any part of the land 
until 1892. This agrees fairly with certain 
oral evidence produced by the defendants 
which attempts to show that after 1870 
the vendees and their families left the village 
and remained absent for a protracted period, 
and that, when they did ultimately return 
to the village, they from time to time took 
portions of defendants’ land for cultivation 
only. 

The defendants’ Counsel does not contest 
the principle laid down in the rulings 
aforesaid to the effect that title in pro- 
perty sold can pass, although consideration 
has not been paid; but at the same time 
be argues, relying upon certain rulings, of 
which Ram Chand v. Harnam Singh (5) and 
Ghannya Singh v. Nihal Singh (6) are ex- 
amples, that the conduct of the parties 
after the transaction of sale is important 
jn order to ascertain whether the parties 
intended ownership to pass independently 
of the payment of consideration. Here it 
seems to us that the conduct of the parties 


makes it clear that the sale was ‘never com- 
(5) 68 P. R. 1900, 
(6) 7 P. R. 1897 Rev. 
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pleted. Most probably the plaintiffs’ 
ancestors did not take possession in 1870, 
and there is nothing to show that they ever 
held any part of this holding till 1892. After 
that they seem to have occupied portions of 
it, but it is not clear that they did so as pro- 
prietors. Indeed, theindications are the’ other 
way. Therefore, we think we are justified in 
holding that the conduct of the parties 
shows that they did not themselves consider 
that ownership had passed to the plaintiffs. 

Mr. Shahab-ud-din makes a good deal 
of the reclamation of shamilat by the plain- 
tiffs. There is no doubt that the plaintiffs 
are in possession of a considerable area of 
re-claimed shamilat, but there is no direct, 
evidence to show who re-claimed the land, 
and, although probably plaintiffs themselves 
re-claimed it, we do not think that any pre- 
sumption .can “be made that they did so as 
proprietors. Being a numerous and an 
energetic family, they may well have done 
the re-clamation, by consent of the owners, 
holding the re-claimed land also as tenants, 
though they may not have paid rent for it. ` 

Lastly, the Dhal-bachh of the years 1901, 
1904, 19(5 and 1907 is forthcoming. In 
these Mal Singh and Mussammat Bhagan, 
his widow, are shown as malguzars, and Ishar 
Singh, witness No. 5 for plaintiffs, asserts that 
he collected revenue as in the : Dhal-buchh 
and that the plaintiffs paid th batai to defend- 
ants. Other witnesses testify in the same 
way, and, on the whole, we think this a 
strong corroboration of the contention that 
the plaintiffs never became owners- of. this 
land. 4 

For these reasons we accept defendant's 
appeal and reject the cross-appeal of the 
plaintiffs and dismiss the plaintiff’s suit with . 
costs throughout. 

Appeal accepted. 





(s. c. 28 P. L. R. 1911) 

PUNJAB CHIEF COURT. , 
MISCELLANEOUS Civit Arrear No. 1086 ov 1909, 
January 19, 1911. 
Present:—Mr. Justice Johnstone. 
Musammat ALEM KHATUN—Derenpart 
— APPELLANT 
versus 
MUBARAK KHAN—Puaintirrr— 
RESPONDENT, 

Lunatics Act (XXXV of 1858), s. 22—Appeal--Appeat 


-~ Vol, IK]. 
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against order appointing guardian of the property of a 
lunatic, i 

An order appointing a guardian of the property of 
a lunatic is appealable. 
: Muhammad Yar v. Ilahi Rakhsh, 94 P. R. 1906, and 
Firdaus Khan v, Baharam Khan, 32 P. R. 1887 (F. 
B,), referred to. 


Miscellaneous appeal praying for reversal 
of the orders of the District Judge, Dera 
Ghazi Khan, dated the 9th August, 1909, 
appointing Sardar Mubarak Khan guardian 
of the property of the lunatic Kaura Khan 
and his mother Musammat Alem Khatun of 
his person. 

Mr. Harris, for the Appellant. 

Mr. Beechey, for the Respondent. 

_ Judgment.—tIn this case the first 
question is whether an appeal lies, Mr. 
Beechey, for the respondent, hag raised this 
objection and I have considered the matter. 
“Muhammad Yar v. Ilahi Bakhsh (1) is 
against him but he argues that that rul- 
ing is aot correct. That ruling followed, 
Firdaus Khan v. Baharam Khan (2) which 
was not concerned with appeals under 
Act XXXV of 1858, but with appeals under 
Act XLIT of 1858. The difficulty is what 
meaning is to be applied to the words in 
section 22 of Act’ XXXV of 1858, viz., “rules 
in force for appeals in miscellaneous cases.” 
There is no general provision of law in the 
Punjab regulating the course of appeals in 
“miscellaneous” cases, bat 1 think that 
although the matter is not quite clear, the 
view taken by Lal Chand, J. in Muhammad Yar 
v. Ilahi Bakhsh (1) is convenient and sound. 
Therefore; I hold that an appeal does lie. 

But on the merits of the appeal I an 
against the appellant. No doubt it can be 
urged against Sardar Mubarik Khan, the 
present guardian of the lunatic, that the 
mother of the lunatic sued the Sardar a short 
time ago on behalf of the lunatic and got a 
decree. Upon this it is argued that the 
Sardar is necessarily hostile to the lunatic 


and that their interests are mutually 
adverse. But I do not think that this 
follows. Tbe suit was about some property 


of the cousin of the lunatic and, for all one 
cau tell, there may have been a genuine 
doubt as to who was entitled to it. In any 
case, after consideration and consultation, 
the Sardar agreed to compromise and that 
litigation has row finally closed. In view 


(1) 94 P. R. 1906. 
(2) 32 P. R, 1887 (P. B.) 
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of the facts that in 1903 the lunatice’s mother 
herself applied to the Deputy Commissioner 
for the appointment of the Sardar to manage 
the property, and that the accounts that the 
Sardar has produced from time to time were 
apparently quite satisfactory, I do not think 
that this little matter of the civil suit need 
weigh very heavily in the balance. 

After all, in these cases a Court has to 
choose the best and themost suitable guardian 
among those persons who expressly desire 
to be appointed. So far the only persons who 
expressly. desire to be appointed guardian of 
the lunatic’s estate are Sardar Mubarak 
Khan and the lunatic’s mother who suggests 
the appointment of herself or of her relation 
Imam Bakhsh or of one Ghulam Haider 
Khan. The District Judge has shown clearly 
that neither the lunatie’s mother, nor Imam 
Bakhsh Khan, can properly be appointed and 
there is no reason-to suppose that Ghulam 
Haider Khan is any better than Mubarak 
Khan. No doubt, the District Judge will 
carefully scrutinize the periodical accounts 
which Mubarak Khan will have to produce 
and, no doubt also, Mubarak Khan has given 
adequate security . 

For these reasonsI do not think that I 
ought to interfere and I dismiss the appeal 
with costs. 

; Appeal dismissed. 


(s. c. 30 P. L. R. 1911.) 
PUNJAB CHIEF COURT. 

SEGOND Civiu APPRAL No. 494 or 1910. 
December 23, 1910. 
Present:—Sir Arthur Reid, Kr., Chief Judge. 
MOTE RAM AND OTHERS—PLAINTIFES— 
APPELLANTS 
versus 


HAR BHAGWAN DAS—Derenpanr— 


RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 99-—Mort- 
gage —Sale of mortgaged property at the instance of mort- 
gagee in execution of decree for rent--Pwichase by mort- 
gagee — Right to possession as purchaser. 


The defendant mortgaged a house to the plaintiffs. 
The mortgage-deed contained no condition for right 
of entry in default of payment, and no undertaking 
to re-pay the principal. The sole conditions were for 
payment by the mortgagor ofa certain sam per 
annam as rent for the occupation of the house and, in 
default of payment of rent for one year, for payment 
of interest at a certain rate on the rent due, and that 
the mortgagees could recover interest from year to 
year from the mortgaged property and from the other 
property of mortgagor. The mortgagees obtained a 
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dearee on a compromise in respect of arrears of rent, 
and in execution the property was sold and purchased 
by the morigagees after obtaining permission to bid 
at the auction. Possession was received by a certificate 
signed by the mortgagor who remained in possession 
as tenant. 

Subsequently the mortgagor having refused to vacate, 
the mortgagees sued for possession. It was pleaded 
that the sale was a nullity and that the plaintiffs 
mortgagees were not entitled to sue for possession 
otherwise than by filing a suit on their mortgage: 

Held, that the plea had no force and the plaintiffs 
were entitled to possession. 

Shah Mohsihud Din v. Sheo Lagan Sahu, 2 Ind. Cas, 
265; Jagan Nath v, Budhwa, 2 P. R. 1907; 157 P. L. R. 
1906; Wadero Sumar v. Sajan Mal, 1 Ind. Cas, 
952; 3 S. L. R, 17; Becha Singh v. Becha Ram Sahu, 10 
C. L. J. 91; 1 Ind. Cas. 677; Khirajmal v. Daim, 32 0. 
(P. C.) 296; 9 C. W. N. 201 ; 2 A. L. J. 71; 1 ©. L. J. 
584; 7 Bom. L. R. 1; Ashutosh Sikdar v. Behari Lal, 
35 C. 61; 11 ©. W. N. 1011; 60. L. J. 820; Husain 
v. Shankar Qiri, 23 B. 119; Martand v. Dhondo, 22 
B. 624; Muthuraman Chetty’. Ettapa Sami, 22 M. 
872; Dharamkota Venkayya v. Budharazu Surayya 
Garu, 30 M. 362: 17 M. L. J. 825; Mata Din v, Kazim 
Husain, 13 A. 432 at pp. 460-61 (F.B.), roferred to. 

Section 99 of the Transfer of Property Act has 
not been extended to this province and was dis- 
approved of as a legislative mistake by the Select 
Committee appointed to consider the amendment of 
the Civil Procedure Code. 

Further appeal from the order of the Divi- 
sional Judge, Jullunder, dated the 14th October 
1909, affirming that of the 1st Class, Munsif, 
Jullunder, dated the 30th June 1909, dismiss- 
ing plaintiffs’ suit. 

Rai Sahib Pandit Sheo Narain, for the Ap- 
pellants. 

Rai Bahadur Lala Lal Chand and Lala Moti 


Ram, for the Respondent. 


Judgment.—tThe defendant-respond« 
ent mortgaged a house to the plaintiffs-ap- 
pellants for Rs. 600, on April 27th, 1893. 

The mortgage-deed contained no condition 
for right of entry in default of payment and 
no undertaking to re-pay the principal. The 
sole conditions were for payment by the 
mortgagor of Rs. 45 per annumas rent for the 
occupation of the house and, in default of 
payment of rent for one year, for payment of 
interest at 2 per cent. per mensem on the 
rent due, and that the mortgagees could re- 
cover interest from year to year from the 
mortgaged property and from the other pro- 
perty of the mortgagor, payment of as much 
as half of the principal entitling the mort- 
gagor to a proportionate reduction of the rent. 

In August 1897 the mortgagees sued for 
recovery of Rs. 477 to be recovered from the 
mortgaged property and the other property 

of mortgagor, 
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In Decomber 1897, a compromise decree 
was passed for Rs. 200 payablein April- 
May 1898 and recoverable first from the 
mortgaged property, and then from the pro- 
perty of mortgagor. In July 1898 the mort- 
gagors applied for execution by sale of the 
mortgaged property, and on the 18th 
July permission to bid at the sale was granted 
to the mor$gegees. They purchased in April 
1899 for Rs. 200 and received possession in 
January 1903 by a certificate signed by the 
mortgagor, who remained in possession as 
tenant, 

The present suit is for possession of the 
mortgaged property, the respondent having 
refused to vacate. 

The mortgage has been very losely describ- 
ed by the Courts below. It was a simple mort- 
gage usufructuary as defined in Macpherson 
on Mortgages, Edition 4, p. 14, and “asin a 
pure simple mortgage, the mortgagor was 
personally liable and his estate was subject to 
be sold on default, though redeemable until 
sold.” There was no necessity for mutual 
accounts being taken, as none existed, the sole 
question between the parties being how much 
of the sums payable annually as interest or 
rent had been paid and how much was due. 
The suit of 1897 was of the nature described 
in section 67 of the Transfer of Property Act 
as a suit that the property mortgaged be sold, 
the remedy prescribed for a simple mortgagee, 
and clause (a) of the section was not applicable 
and did bar the suit forsale. It was, there- 
fore, unnecessary for a second suit of the same 
nature to be filed before the mortgaged 
property could be sold and the rule contained 
in section 99 of the Act was inapplicable, 
the compromise decree having specifically 
provided for recovery of the amount due by ` 
sale. Shah Mohsihud Din v. Sheo Lagan Sahu, 
(1) is in point. 

A mass of authority was cited on either 
side. 

Jagan Nath v. Budhwa (2) dealt with a 
mortgage by conditional sale and is obviously 
inapplicable, there having been, moreover, no 
compromise decree as remarked in the judg- 
ment, the mortgage was a conditional morb- 
gage which plaintiffs could not foreclose 
without taking steps under the regulation 
and without giving a year of grace to the de- 
fendants within which to redeem. 


(1) 2 Ind. Cas. 265. 
(2) 2 P. R. 1907 ; 157 P, L, R. 1906, 
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Wadero Sumar v. Sajan Mal (3) is a case - 


in which the Judicial Commissioners of Sind 
disagreed as to a mortgagee’s right to pur- 
chase at axetion with the permission of the 
Court, though they concurred in the conclu- 
sion that a mortgagor was barred from suing 
‘for redemption after the mortgaged property 
- had been sold in execution of money-decree 
and purchased by the mortgagee. In Bechu 
Singh v. Becha Ram-Sahu (4), itwas held that, 
where a compromise decree directs the sale of 
mortgagors to pay two consecutive instal- 
ments, and failare took place, the mortgagee 
was entitled to execute the decree without 
recourse to another suit. ; 
In Kirajmal v. Daim (5) their Lordships 
of the Privy Council stated that they threw 


- no doubt on the principle, acted on in many 


` 


cases in India, that a mortgagee cannot by 
obtaining a'money-decree for the mortgage 
debt and taking the equity of redemption in 
execution, relieve himself of --his obligations 
as mortgagee, or deprive the mortgagor of 
his right to redeem on accounts taken and with 
the other safeguards usual in a suit on a 
- mortgage. 

Tn Ashutosh Sikdar v. Behari Lal Kirtania 
(6) it was held that a sale held in cou- 
travention of the terms of section 99 of 
the Transfer of Property Act was not a 
nullity but an irregular sale which could 
be set aside only on application under sec- 
tion 244 of the Code of Civil Procedure 
before confirmation, unless fraud or other 
reason for ignorance of sale proceedings was 
established. 

The mortgage in suit was usufructuary 
and their Lordships proceeded to distingu- 
ish the case before them, on the -ground 
that the point in issue in the suit had 
béen referred by the parties .to arbitration, 
and that the case had consequently been 
taken out of the hands of the Courts. This 
authority, therefore, does not help the mort- 
gagor. In Hussein v. Shankargirt Guru (7), 
it was held that the son of a mortgagee took 
an absolute title in the mortgaged property 
purchased by him at auction in execution of 
the mortgagee’s money-decree, and was np 
liable to be redeemed at the suit of the 

(8) 1 Ind, Cas. 952; 3 S. L. R. 17. 

(4) 10 C. L. J. 91; 1 Ind. Cas. 677. 

(5) 32 ©. 296 ; 2 A. L. J. 71; 10. L. J. 584; 7 
Bom. L. R.1; 9C. W. N. 201. 

(6) 35 0. 61; 11 C. W, N. 1011 ; &:C, L, J. 320. 

(7) 23 B. 119. 5 : 
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heir of the mortgagor, the transaction 
having been prior to the passing of the 
Transfer of Property Act. Martand Balkrishna 
v. Dhondo Damodar(8), cited for the mortgagor 


“here, was distinguished on the ground that in 


it the mortgagee purchased benami through 
his servant, without consent of the Court. The 
case of Martand Balkrishnav. Dhondo Damodar 
(8) is consequently distinguishable from the 
present case and does nol, help the mortgagor. 

In Muthuraman Ohetti v. Httapasami (9) 
the Court held that if there was in fact a 
decree for a sale of mortgaged property 
the plaintiff as son of the judgment-debtor, 


“ born after the date of the decree, though 


before the sale. could not question the said 
sale and had no right of redemption. 


In Dharamkota Venkayya vw. Budharazu 
Surayya Garu (10) it was held that a 
mortgagor against whom a simple money- 
decree had been passed in favour of 
mortgagee was not entitled to redeem after 
the mortgagee had purchased the mortgaged 
property at auction in execution of the decree. 
The Court specifically dissented from 
Martand Balkrishna v. Dhondo Damodar (8) 
referred to above. In Muta Din Kasodhan v. 
Kazim Husain (11), Mahmud, J., who was in 
the minority of one to four, made certain re- 
marks which do not help the respondent. 
The fact that the mortgage in suit was a 
simple mortgage usufructuary distinguishes 
it from some of the cases above cited, and 
the weight of authority is very strongly 
in favour of the conclusion that the pur- 
was valid and 
conveyed a good title to them. Moreover, 
section 99 of the ‘Transfer of Property 
Act has not been extended to this Pro- 
vince, and has been disapproved of as a 
legislative mistake by the Select Committee 
appointed to consider the amendment of 
the Code of Civil Procedure. There is no 
question here of accounts being taken or of 
steps preliminary to foreclosure. Under 
the compromise deed the mortgagees were 
entitled to payment of a fixed sum on or 
before a fixed date and, in default of pay- 
ment were entitled to reveive the sum due 
by sale of the mortgagor’s rights and in- 
terests in the mortgaged property and to 

(8) 22 B. 624. 

(9) 22 M. 372. 

(10) 80 M. 362;17 M. L. J. 325. 

(11) 13 A. 482 at pp. 460-61(F'.B.). 
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‘purchase those rights and interests with 
the Court’s permission. — 

Inasmuch as the mortgagor declined to 
vacate and denied the mortgagee’s title, 
they were at liberty to bring this suit and 
were entitled to a decree. 

The result is that I decree the Soe 
and the suit and set aside the decrees of 
the Ccurts below with costs of all 
Courts. 


Appeal accepted, 





ALLAHABAD HIGH COURT. |, 
First Civin. APPBAL No. 367 or 1909. 
February 9, 1911. 
Present:—Sir John Stanley, K1., 

Chief Justice, and Mr. Justice Banerji. 
RAGHUNATH PRASHAD TEWARI AND 
ANOTHER-—PLAINTIRFS—ÅPPELLANTS 
versus 
LACHMI NARAIN TEWARI AND OTHERS— 
DEFENDANTS— RESPONDENTS. 
Pre-emption—Wajib-ul-arz—Oonstruction— Custom or 

contract— Variation of Wajib-ul-arz, effect of. 

The Wajib-ul-arz of 1833 contained the following 
provisions as to pre-emption: “Tf any of us wishes to 
transfer the whole or a portion of his share, he shall 
inform his co-sharers in the village, and shall sell or 
mortgage it to them at a fixed price; if any one trans- 
fers his share toa stranger without informing the 

| co-sharers in the village the transfershall be invalid”. 
The Wajib-ul-arz of 1860 ran as follows:—“The near 
co-sharer of the man wishing to transfer his share 

-shall have a right to take it and i ia case of his refusal 
the share shall be transferred to the other co-sharerg 
in the thok andin case of refusal by:-the ee to & 
co-sharer in another thok”: 

Held, that the Wajib-wl-arzes were ee of cus- 
tom of pre-emption. 

~ Returaji Dubain v. Pahaiwan Bhagat, 7 Ind. Cas. 
680; 7A. L. J. 1040 (F. B.), followed, 

First appeal from the decision of the Sub- 
ordinate Judge of Gorakhpur, dated 2nd 
August 1909. 

“The Hon’ble Mr. Sunder Lal (with him 
Mr. Ishwar Saran), for the Appellants. 

Mr. M. L. Agarwala, for the Respondents. 

Judgment.—tThis appeal arises out 
of asuit for pre-emption. The lower Court 
dismissed the claim on the ground that the 
right of pre-emption recorded in the 
Wajib-ul-arz of thevillage was a right existing 
by contrect and not by custom. The case 
appears to us to resemble closely the 
case of Returaji Dubain v. Pahalwan Bhagat 


(1). The village in dispute is in the Gorakh- 
(1) 7 Ind. Cas, 680; 7 A. L. J, 1040 (F. B.). 


. 


the Collector. 


pur District as was the village in that case 
The Wajib-ul-arz of 1833 gives the names of 
the co- sharers in the village and describes 
them as “birt-holders” and co-sharers. There 


-is also a recital that the village in question 


is’ the ancestral bzré property of the co- 
sharers and that they had agreed to pay the 
Government revenue assessed on it. ‘The 
provision as to pre-emption runs as follows: 
“Tf any of us wishes to transferthe whole or a 
portion of his share, he shall inform his co- 
sharers in the village, and shall sell or mort- 
gage it to them at a fixed price. If any one 
transfers his share to a stranger without 
informing the co-sharers in the village, the 
transfer shall be invalid.” In the Wajib-ul-arz 
of 1860 the co-sharers are enumerated and are 
likewise described as co-sharers and lumbar- 
dars of the village, and itis also stated that 
the village was acquired by the ancestors of 
the co-sharers and consisted of four thoks.- 
The provision as to pre-emption is as fol- 
lows :— The near co-sharer of the man 
wishing to trausfer his share shall have a. 
right to take it and in caseof his refusal 
the share shall be transferred to the other 
co-sharers iu the’ thok and in case of refusal 
by the latter to a co-sharerin another thok.” 
These provisions are very similar to those to 
be found in the case above ciled. It was 
there held that there was no contradiction be- 
tween the provisions in the two Wajzb-ul-arzes, 
that the earlier gave the right of pre-emption 
to co-sharers generally, the latter did the 
same but ib defined the custom with greater 
particularity and wasin fact more correct. It 
is contended, however, by Mr. Agarwala on 
behalf of the respondents that no custom 
of . pre-emption could have existed at the 
date of the Settlement of 1833 in view of a 
document on the record which goes to show 
that the village wain the year 1909 and 
following years in the possession of a single 
owner, namely Raja Ajit Mal. Inthe docu- 
ment in question it is recited that the village 
isin the possession and appropriation of Raja 
Ajit Mal on account of nankar from former 
times up to 1215 fasli and that in 1216 the 
nankar was resumed under the order of 
It is contended that this 
document proves that Raja Ajit Mal was 
the proprietor of the village and being 
the sole proprietor there could im his time 
be no custom of pre-emption and that the 
right of preemption which was afterwards 
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recorded is the creature of contract. We 
cannot accede to this argument. The docu- 
ment in question merely shows that Raja 
“Ajit Mal received ont of the profits of the vil- 
lage a certain allowance for maintenance and 
this is qnite consistent with the case of the 
plaintiffs-appellants that the village belong- 
ed tothe persons who are named in the 
Wajtb-ul-arzes of 1833 and 1860” that they 
were the proprietors. The Raja was merely 
entitled to a subsistence allowance out of the 
profits. In view of the Full Bench decision 
the decree of the Court below cannot be 
allowed to stand. The only question decid- 
ed by that Court was that the record as to 
pre-emption in the Wajzb-ul-arz was a record of 
contract. We hold that it was a record of 
custom and this being so, the other questions 
raised in the suit must be determined by the 
Conrt below. We accordingly allow the ap- 
peal, set aside the decreeof that Courtand, in- 
agmuch as that Court has dismissed the suit 
upon a preliminary point, we remand the suit 
to the Court below under Order XLI, rule 
23, with a direction that it be reinstated in 
the file of pending suits in its orginal number 
and be tried upon the merits. Costs here 
and hitherto will abide the event. The costs 


in this Court will include fees on the higher. 


scale, 
Appeal allowed. 


ALLAHABAD HIGH COURT. ` 
Ssconp Civin APPBAL No. 716 or 1910. 
February 7, 1911. 
Present:—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Griffin. 
DWARKA CHAND—Desraypaxt— 
APPELLANT 

VETSUS 


ry 


Sheikh KHADIM 


RESPONDENT. 

Usufructuary mortgage—Sir—Sir sold after the 
passing of Agra Tenancy Act IT of 1901—Position . of 
mortgagee—HKr-proprietary tenancy—Agra Tenancy Act 
(II of 1901), s. 20--Transfer of holding—Ejectment. 

One M. mortgaged his zemindari and sir to the 
plaintiff by way of simple mortgage in 1890, JL. sub- 
sequently usufructuarily mortgaged the same share 
and sir to the the defendant in 1897. In 1903, the 
plaintiff brought a suit on his mortgage of 1890, 
obtained a decree, and purchased the mortgaged pro- 
perty in execution thereof : 

Heid, that the defendant, who was in possession of 
the sir ever since his mortgage of 1897, could not 
continue to hold the property as mortgagee of the 


HUSAIN—Pcvarntirr— ` 
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ex-proprietary tenancy which accrued in favour of his 
mortgagor on the purchase of the sir in 1995 by 
the plaintiff, and that the defendant was liable to be 
ejected from the holding atthe instance of the 
plaintiff in an action of ejectment. 

Sham Das v. Batul Bibi, 24 A, 588, distinguished. 


Second appeal from the decision of the 
District Judge of Gorakhpur, dated the 
4th of May 1910. 

Mr. Iswar Saran, for the Appellant. 

M. Muhammad Ishaq, for the Respondent. 

Judgment.—this appeal arises ont 
of a suit for ejectment under the following 
circumstances. On the 14th of June 1890, 
Muhammad Ishaq executed a mortgage 
of a zemindart share together with some 
str land in favour of the plaintiff's pre- 
decessor-in-interest. Subsequently, on the 
23rd of August 1897, the same suare with 
the sir land was usufructuarily mortgaged to 
Dwarka Chand, the defendant-appellant. On 
the 6th of January 1905, plaintiff sued upon 
his mortgage, making the defendant-appel- 
lant a party to the suit, and -obtained a 
decree for sale and on the 24th of November 
1905, the mortgaged property was sold and 
purchased by the plaintiff. He, in dne 
course, obtained mutation of names and pos- 
session. He, however, failed to get pos- 
session of the sir Jand which was in the 
occupation of the defendant, and a suit 
for ejectment of the defendant, in the 
Revenue Court was unsuccessful. The plain- 
tiff then instituted the present suit for 
ejectment of the defendant. 

The defence to the suit was, that after 
the sale of the property in the year 1905 
to the plaintiff, the former owner Muham- 
mad Tshaq became an ex-proprietary tenant 
and that the defendant was entitled to 
remain in possession of the ex-proprietary 
tenancy by virtue of his mortgage. 

The Courts below have decreed the plain- 
tiff’s suit and the defendant comes here 
in second appeal. The same plea is now 
urged before us, namely, that the defendant 
is entitled to continue in possession of the ex- 
proprietary tenancy of the defendant’s mort- 
gagor Muhammad Ishaq. Reliance is placed 
upon the ruling reportedin Sham Das v. Batul 
Bibi (1), in which it was held that 
where a zemindar had mortgaged by way of 
usufroctuary mortgage his zemzndari to- 
gether with his sir land and afterwards 
lost the zemindarz rights and become an 


(1) 24 A. 588. 
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ex-proprietary tenant of the sir, the usu- 
fructuary mortgage did not beeome iun- 
effectual but took effect as a mortgage of 
the ex-proprietary rights. The facts in that 
case are very similar to those of the case 
béfore us. But there is one distinguishing 
fact in the present case and that is that 
the sale of the ex-proprietary rights took 
place on the 24th of November 1905 after 
the passing of Act No. If of 1901, (The 
Agra Tenancy Act). By section 20 of 
that Act it was enacted that the interest 
of an ex-proprietary tenant is not transfer- 
able in execution of a decree of a Civil or 
Revenue Court or otherwise than by voluntary 
transfer between personsin favour of whom 
as co sharers in the tenancy such right origi- 
nally arose. The ex-proprietary rights of 
Muhammad Ishaq came into existence upon 
the date of the sale. Thoserights, by virtue 
of the provision set out above, were not trans- 
ferable and the defendant could not continue 
to hold them as mortgagee of the ex-proprie- 
tary tenants. The contention on behalf of 
the appellant is that as the defendant’s 
right to occupy, the sir lands came into exist- 
ence before the passing of the Tenancy Act, 
he was entitled to continue in possession after 
the passing of the Act in virtue of that 
right. What was mortgaged to the defendant 
in the year 1897.was the proprietary rights 
of Muhammad Ishaq and the sir land. De- 
fendant continued in possession and enjoy- 
mert of the security until the sale took place 
on the 24th of November 1905. The effect 
af the provision of section 20 of the Tenancy 
Act was to make the ex-proprietary rights, 


which came into existence by reason of that- 


‘sale, not transferable. We may also point out 
that to give effect tothe contention advanced 
on behalf of the appellant would give rise to 
an anomalous position, namely, that we would 
have to hold that the defendant-appellant 
was entitled to remain in possession as a 
a puisne mortgagee and as such he would be 
entitled to redeem the plaintiff notwithstand- 
ing the fact that the defendant was a party 
to the suit in which the appellant had ob- 
tained a decree and that upon sale his interest 
came to an end. -We think the decision 
arrived at by the Courts below was a right 
one and dismiss this appeal with costs includ- 
ing fees on the higher scale, 


Appeal dismissed. 
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. CALCUTTA HIGH COURT. 
Seconp Cryin Arpean No. 913 or 1908. 
November 24, 1910. 
Present:—Sir Lawrence Jenkins, KT., Chief 
Justice, and Mr. Justice D. Chatterjee. 
BILASH CHANDRA MUKHOPADHYA— 
AND OTHERS— PLAINTIFFS—A PPELLANTS 
versus 
AMJUD ALI PATWARI AND OTHERS— 
Deranpants— RESPONDENTS. 

Chur lands—Alluvion—Limitation—Possession—Dis- 
possession—Limitation Act (XV of 1877), Sch. IT, 
Arts, 142, 144. : 

In a suit for declaration of title to and re- 
covery of possession of chur lands which had been 
dilnviated more than twelve years before the suit, 
the plaintiffs proved their title and possession up to 
the time of diluviation, and alleged that the dis- 
puted lands had re-formed within twelve years of 
the suit. The defendants alleged and- it was 
found that the lands in question came into existence 
some 30 years ago and have been gradually forming 
since then. How mneh was formed yearly and whether 
the chur was fully formed in five years could, not be 
determined: 

Held, that the case should not be treated as 
though it were one of adverse possession falling 
within Article 144 of the second Schedule to the 
Limitation. Act, whereas the appropriate Article was 
Article 142. x 

Mano Mohun Ghose v. Mothura Mohun Roy, 7 C. 
225; 8 ©. L. R. 126, followed. x 

Appeal from the decree of the District Judge 
of Comillah dated January 28, 1908, affirming ' 
that of the Sub-Judge of the same place dated 
May 30, 1906. ; we 

Facts.—Plaintiff’s predecessors pur- 
chased at a revenue sale the 16 annas share 
of Tuluts Gouri Priya and Ram Priya and 
a fractional share of Taluk Hari Narain with- 
in 12 years of the present suit. 

It isthe ‘case of the plaintiffs that the 
lands of these taluks were demarcated by 
Government in Thak Survey in 1862; that 
subsequently some of the lands were en- 
croached upon by the river and disappeared; 


‘that the present disputed land was re-form- 


ed on the old site in 1894, and that in 1903 
the plaintiffs were. dispossessed by the de- 
fendant by a case brought under section 145 ` 
of the Criminal Procedure Code. Hence the 
present suit in 1904. . a 

The defendants allege that the land in 
dispute is an accretion to the chur known 
as Ohur Sirabdi which appeared in the 
Goomti river and was taken possession of 
by Government in 1876 and let out in ijara 
Settlement to the defendants; that, they 
have been in adverse possession for more 
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than 12 years previous to the suit, and that 
the suit was barred by limitation, 
The lower Appellate Court found that 


the plaintiffs allegation that the land in’ 


dispute came into existence in 1894 and that 
it took 4or 5 years to get fally . formed, is 
incorrect; that the chur in question came 
into existence some 30 years ago and has 
been gradually forming since then. How 
much has formed yearly and whether the 
chur was fully formed after 5 years, it is 
ditficult to say. The Court also found that 
the disputed land is re-formed as its old site 
which was admittedly in theformer possession 
of the plaintiffs, 

The lower Appellate Court held that the 
suit was governed by Article 144 of the 
Limitation Act; that the burden of proof 
lay on the defendants; and that they suc- 
ceeded in proving their adverse possession for 
more than 12 years before suit. The suit 
and the plaintifi’s appeal were consequently 
dismissed. 

The plaintiffs preferred this second ap- 
peal. ` 

Dr. Rash Behary Ghose, Babus Hem Ohandra 
Sen and Ambika Charan Das, for the Appel- 
lants. 

Dr. Sarat Chandra Basak, for the Respon- 
dents. 

Judgment.—-This appeal arises out 
of asuit brought for recovery of three taluks, 
named Gouri Priya, Ram Priya, and Hari 
Narain Chowdhury. The Court of first in- 
stance dismissed the suit with costs and 
this decree was confirmed on appeal by 
the lower Appellate Court. From this 
last decree the present appeal has been 
preferred. 

Having regard to the facts of the case, it 
is manifest that the lower Appellate Court 
has not approached the case from a correct 
standpoint. The case has been treated as 
though it were one of adverse possession 
falling within ‘Article 144 of the Second 
Schedule to the Limitation Act, whereas the 
appropriate Article was Article 142. The 
mode of applying that Article and of deter- 
mining when the dispossession took place is 
indicated in Mano Mohun Ghose v. Mothura 
Mohun Roy (1), and in particular reference 
may be made tu what is said at pages 230 
and 231. But seeing that the title of the 


plaintiff to Gouri Priya and Ram Priya rests 
(1) 7 0. 228; 8 O, L. R. 126. 
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on a sale under the Bengal Revenue Sale Act, 
no further consideration from this point of 
view is necessary in regard to those two 
taluks. 

As to Hari Narain Chowdhury teluk the 
same considerations do not apply, for it 
has been shown to our satisfaction that the 
sale in that case was not of the complete 
taluk but only ofa share, and consequently 
the provisions of section 37 of the Bengal 
Revenue Sale Act would not be applicable. 
In the circumstances, we must reverse the 
decree of the lower Appellate Court and 
send back the case for re-consideration in re- 
ference to Hari Narain Chowdhury taluk 
in the light of these remarks, and with 
special reference to the decision in Man 
Mohan Ghose’s case (1). It will further be 
the duty of the lower Appellate Court to 
pass a decree for possession in any event 
as to Gouri Priya and Ram Priya indicat- 
ing the precise position of those lands and 
identifying them in the decree in accordance 
with the provisions of the Code of Civil 
Procedure. Ifona re-consideration of the 
facts in the light of Man Mohan Ghose’s case 
(1) the Court should be of opinion that 
the plaintiff is entitled to succeed as to 
Taluk Hari Narain Chowdhury also, then 
an appropriate decree will be passed for 
the possession of that taluk. If not, then the 
suit for possession so far as it relates to that 
taluk will fail. 

Seeing that the case has been erroneously 
approached it will be for the lower Ap- 
pellate Court to consider whether or not 
the parties should beat liberty to adduce fur- 
ther evidence for the purpose of elucidating 
matters that may be necessary for a proper 
determination of the case. 

The costs of this appeal and of the litiga- 
tion up to the present time will abide the re- 
sult. 

Case remanded, 


CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 5 or 1911. 
February 7, 1911. 
Present:—Mr. Justice Holmwood and 
Mr. Justice Sharf-ud-Din. 
BONAI or BHONA AND orners—! 
APPELLANTS 
versus 


EMPEROR—Opeosire Parry, 
Penal Code (Act XLV of 1860), ss. 400, 401— Associa. 
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tion for purpose of committing thefé—Conviction before 
date of charge—Admissibility of conviction—Evidence 


Act (I of 1872), s. 14. 

In cases where the other evidence has estab- 
lished association for purposes of habitually com- 
mitting theft, evidence of previous convictions whe- 
ther for offences against property or for bad livelihood 
is admissible, not as evidence of character but 
as evidence of habit, and of such evidence con- 
victions for bad livelihood would be more cogent than 


those for isolated thefts. 
Empress v. Naba Kumar Patnaik, 1C. W. N. 146, 


followed. 
Mankura Pasi v. Queen-Empress, 27 C. 189; 40, W. 


N. 97, commented on and doubted. 

Appeal from the conviction and sentences 

passed upon the appellants by the Additional 
Sessions Judge of Dacca, dated December 10, 
1910, 
. Offence:—Belonging to a gang of per- 
sons associated for the purpose of habitually 
committing theft, under section 401, Indian 
Penal Code. 

Mr. Orr, Deputy Legal Remembrancer, for 
the Crown. 

Judgment.—tThis is a jail appeal in 
a gang case under section 401, Indian Penal 
Code, which before admission was sent to 
us -by one of the Benches constituted to try 
undefended appeals in Chambers for argu- 
ment on the point whether, having regard 
to the decision in the case of Mankura Pasi 
v. -Empress and Dwarka Bunia v. The 
Empress (1) evidence of previous convictions 
for offences against property and for bad 
livelihood are admissible in gang cases. We 
have-heard the learned Deprty Legal Re- 
membrancer for the Crown and have consider- 
ed the reported and unreported cases. It was 
held by Prinsep and Hill, JJ., in the case 
above cited that the character-of the accused 
was not afact in issue on the offence of 
belonging to a gang of persons associated 
for the purpose of habitually committing 
theft, and that, therefore, evidence of bad 
character or reputation of the accused is ins 
admissible for the purpose of proving the 
commission of that offence. The judgment 
is a very doubtful one inasmuch as the case 
of Empress v. Naba Kumar Patnaik (2), 
where it was held that previous convic- 
tions for dacoity are relevant on a charge 
under section 400, Indian Penal Code, provid- 
ed they are prior to the inception of the 
charge of belonging to a gang, is cited with 
approval. 

(1) 27 O. 189; 4 0. W. N. 97. 

(2) 10. W. N. 146, ' 
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Further the decision went on the ultimate 
ground that even if convictions for theft and 
bad livelihood were admissible they were 


- nob sufficient in themselves fora conviction. 


“Such evidence”, the Judges observe, rather 
curiously, we venture to suggest, considering 
the statement set out in the. judgment of 
what the evidence showed, “had in the 
case before them, formed the main, if not the 
only ground on which the appellantshad been 
convicted.” i 

Butin cases where the other evidence has 
established association for purposes of habi- 
tually committing theft, evidence of previous 
convictions whether for offences against pro- 
perty or for bad livelihood has, we find, 
always been admitted, not as evidence of 
character, but as evidence of habits and it 
would seem that of such evidence, convictions 
for bad livelihood would be more cogent than 
those for isolated thefts. 

Such evidence must, of course, be weighed. 
A single instauce of theft, for instance, would 
count for little or nothing. There must be 
at least two or more cases against the same 
individual to show habit, but that the’ evi- 
dence of such convictions is inadmissible is 
clearly against the weight of authority in 
this Court. We have already cited the case of 
Empress v. Naba Kumar Patnaik(2). We may 
proceed to cite four unreported cases that 
have been laid before us affirming the admis- 
sibility of such evidence. The first is a 
judgment of the same two learned Judges 
Prinsep and Hill, JJ., in Appeal No. 742 of 
1900, decided on the 20th March 1901. There 
the Judges say: “It is also shown that 
several of the prisoners have been convicted 
of dacoity or other offences against property 
and that some have been required to give se- 
curity for good behaviour These convictions 
and orders are, of course, evidence only against 
the particular persons concerned.” Clearly 
then the decision in Mankura Pasi v. Hm- 
press (1) cannot have been intended by the 
learned Judges to exclude such evidencein gang 
cases but only in the case then before them, 
where they appear to have been under the 
impression that there was no other evidence, 
Then we havethe case of Madhu Dher and 
others Appeal No. 582 of 1905 under section 
401 decided by Rampini and Mookerji, JJ., 
where it is said: “The accused are clearly all 
habitual thieves. They have been repeatedly 
convicted of theft or have been called on to 


Vol, 1x] 


BARODA PROSAD ROY V. TARAK NATH MANDAL. 
give security for their good behaviour and 


many of them have been tried jointly in these. 


cases”. 
- Intwo appeals from the same -district 
Nos. 78 of 1909 and 958 of 1910, the learned 
Sessions Judge in ‘charging -the jury cited 
these two cases at length aud told the jury 
that on this authority the previous convictions 
were admissible. 

One of us was a party to each of the orders 
passed on these appeals, which were sum- 
marily dismissed after consideration of the 


point of law raised, the first by Holmwood 
and Ryves,:JJ.,:‘the second by Holmwood and. 


Fletcher, JJ. 

We do not, therefore, think it necessary to 
admit these appeals on the pointof law re- 
ferred to us, as the admissibility of these con- 
victions seems to be- well-established and 
the rules as to their weight and value have 
been clearly laid down. On the merits the 
findings of the jury: appear to be based on 
overwhelming evidence apart from the pre- 
vious convictions. 


The appeals are, therefore, summarily dis-. 


missed. 
Appeal dismissed. 





CALCUTTA HIGH COURT. 
Seconp Civic APPRAL No. 841 oF 1909. 
February 16, 1911. 
Present:—Mr. Justice Coxe. 
BARODA PROSAD ROY CHOWDHURY 
—— PLAINTIFF —APPELLANT 
versus 


TARAK NATH MANDAL —D. EFENDANT— 


RESPONDENT, 

Landlord and Tenant—Transfer of holding— 

Recognition of transferee by landlord—Rent 'receipt— 
.Marfatdar~Road-cess return—Entry in return—Men- 
tion of transferee as sarbarakar, effect of. 

When a landlord receives rent he may very 
naturally enter in the rent receipt not only the name’ 
of the tenant, but also the name of the person who 
actually pays in the money, andit is not necessary 
from that fact to fix him with any recognition of the 
latter. 

But if in a road-cess return filed by the landlord, 
a holding be described as that of N. (deceased) and T. 
be described as sarbarakar this would be a strong 

- piece of evidence that in the opinion of the landlord, 
T. has really some connection with the holding; and 
that ifthe Oourt comes tothe conclusion that the 
landlord has recognised T. as his tenant, it cannot be 
said that the Court has committed any error of law. 


Appeal from the decree'of the Second Sub- 
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Judge of 24-Pergunnahs dated January llth, 
1909, affirming that of the Fourth Munsif of 
Diamond Harbonr, dated August 26, 1903. 

Babu Harendra Narain Mitra, for the Ap- 
pellant. 

Babus Mohendra Nath Roy and Krishna 
Prosad Sarvadhikari, for the Respondents. 

Judgment.—The only question that 
has been argued in this case is whether the 
evidence accepted by the learned Subordinate 
Judge justifies his conclusion that the plaint- 
iff-appellant recognised the defendant's 
tenancy. 

It was held in the case of Deb Narain 
Dutt v. Baidya Math Madak Napit (1) that 
this is a question of law and can be dealt 
with in second appeal. 

The evidence upon which the learned 
Subordinate Judge relied may be divided 
into three portions. The first consists of 
rent receipts, in the great majority of which 
the defendant is described as marfatdar. It 
appears that the -original tenant was one 
Nitai Bairagi who died sometime before 
1881. The defendant, Tarak Nath Mandal, 
purchased from Nitai’s widow in 1881, and 
thereafter appears to have paid rents and 
obtained receipts in-which Nitai Bairagi was. - 
mentioned. as the real tenant and he himself 
as marfatdar. If the case depended on these. 
receipts I should have been strongly inclined 
to accept the argument of the learned 
Pleader for the appellant. It was held jn the 
case which I have already cited that receipts: 
given to a transferee of a holding in which he 
is described as marfatdar do not amount to a 
recognition of the transfer. With that de- 
cision IJ am in entire agreement. As I 
understand the term, marfatdar implied that 
the person so called is acting in some way 
as an agent for another and is not and can- 
not be paying rent on his own account like 
the dakhil kars in the case of Naba Kumari 
Debi v. Behari Lal Sen (2). Nor do I feel 
greatly pressed by the fact on which the 
Munsif laid stress that in this case Neiai 
Bairagi was dead and consequently the de- 
fendant could not have been paying rent as 
an agent for him. Itis customary in these 
provinces for both holdings and tenures to 
remain in the names of their original tenants 

(1) 2 Ind. Cas. 148; 14 0. W: N68. 


(2) 60. L. J. 122; 2M. L. 1433, 11 C. W. N, 865; 


4 À. L. J. 570; 9 Bomi L. R. 846; 17 M. L. 
A J. 897; 34 


558 
NOMUNA BIBI V, ROSHUN MBAH. 


long after these tenants have died; and it 
would be impossible to hold that any person 
who pays rent on account of a holding im- 
mediately after a tenant’s death and obtains 
receipts in which he is described as marfat- 
dar for the old tenant is thereby recognised 
by the landlord asthe new tenant. If then 
the case depended on these receipts I should 
be inclined to hold that the use of the word 
marfatdar implies that Tarak Nath Mandal 
had not beew paying rent on his own account 
but on behalf of the real-owner of the 
holding standing in the name of Netai 
Bairagi. 

The next piece of evidence is the chalan by 
means of which Tarak Nath Mandal de- 
posited the rent of this holding under sec- 
tion 61 of the Bengal Tenancy Act. That 
rent was subsequently withdrawn by the 
plaintiff’s agent. This appears to me to be 
a somewhat stronger piece of evidence on 
behalf of the defendant, for in that chalan 
his name appears as applicant in the column 
headed “name of persons on whose behalf the 
money is tendered.” In the column for 
remarks, however, it is stated that the rent 
is deposited on account of the holding 
standing in the name of Netai Bairagi, So 
that this piece of evidence also cannot be 
regarded as wholly conclusive. 

Finally, there is the road-cess return filed 
by the Court of Wards when they were 
managing the plaintiff's estate during his 
minority. In this the holding was described 
as that of Netai Bairagi and the defendant 
was described as sarbarahkar. This appears 
to me a much stronger piece of evidence. 
When a landlord receives rent he may very 
naturally enter in the rent receipt not only 
the name of the tenant but also the name of 
the person who actually pays in the money 
and it is not necessary from that fact to 
fix him with any recognition of the latter. 
But in filing a road-cess return no such 
necessity arises. All that the landlord has 
to do is to state who his tenants are; so that 
road-cess may be properly assessed; and it 
ig quite unnecessary for him to mention the 
name of a third party who according to his 
view has no concern with the holding. The 
fact that.the Court of Wards when managing 
the plaintiff’s estate should have thought 
it necessary to record Tarak Nath Mandal’s 
name as being concerned in some way or 
other with this holding is certainly a strong 


INDIAN OASES, 


[1911 


piece of evidence that in the opinion of the 
then landlord he had really some connection 
with it, and if the learned Sub-Judge, relying 
on this piece of evidence, came tothe con- 
clusion that the landlord had recognised 
the transfer to Tarak Nath Mandal I am not 
prepared to say that he committed any error 
of law, : 

It has also been argued that the learned 
Subordinate Judge has omitted to notice the 
fact that the plaintiff brought certain suits 
for rent against Netai’s widow which the 
defendant satisfied. Bat the learned Sub- 
ordinate Judge refers twice to the fact that 
the case had been elaborately considered by 
the Munsif and says that he does uot desire 
to add unnecessarily to what the Munsif had 
said inasmuch as he accepted his reasoning 
and conclusions. Therefore, there is no 
reason to suppose that this matter of the 
former rent suits was really absent from the 
mind of the Subordinate Judge in disposing 
of the case. 


The result would be, 
missed with costs. 


the appeal is dis- 


Appeal dismissed. 





CALCUTTA HIGH COURT 
Miscettannous Civiu APPRAL No. 55 or 1910. 
February 14, 1911. 
Present :—Mr. Justice Chitty and 
Mr, Justice Coxe. 
NOMUNA BIBI—JUDGMENT-DEBTOB— 
PETITIONER—APPELLANT 
VETSUS í 


ROSHUN MEAH——DECREE-HOLDER 
~~Opposire PARTY —RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, Rr. 
57, 66——Dismissing application for execution—Default 
of decree-holder—“Default”, meaning of—Failure to 
issue notice under r. 66, whether default—Attachment, 
determination of. 

A restricted meaning should not be given to the 
word “ default” in rule 57 of Order XXI of the Civil 
Procedure Code ; that is, the word should not be con- 
fined to default in appearance, in the payment of pro- 
cess-fees, and in production of documents. It must 


- have its ordinary meaning, namely, failure to do 


what one is legally bound to do. 

Where, therefore, a Court was unable to proceed 
with the execution of a decree because no notice had 
been served on the judgment-debtor under rule 66 of 
Order XXI of the Code, and no notice had been served 
because the decree-holder had made no application 
for the issue of such a notice, and the Court 
dismissed the execution case although with an ex, 
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press order that the properties would remain under 
attachment :— 

Held, that no intention of the Court or the parties 
nor any such order of the Court, could override the 
express provision of the law contained in rule 57, and 
that the attachment ceased, as the application for 
execution was dismissed for default of the decree- 
holder. 

Appeal from the order of the District 
Judge of Noakhali, dated October 2nd, 1909, 
affirming that of the Third Mansif of Sudha- 
ram, dated August 2nd, 1909. 

Babu Bari Bhushan Mukherjee, for the 
Appellant. 

Babu Brojendra Nath Chatterjee, for the 
Respondent, 

Judgment, 

Chitty, J—This is an appeal by the 
judgment-debtor against an order of the 
lower Appellate Court affirming that of the 
Munsif in certain execution proceedings. The 
sole point for determination is whether at the 


date of the decree-holder’s last application for. 


sale, dated 25th March 1909, the property 
sought to be sold was under attachment. 

The facts are as follows. In 1906 the decree- 
holder obtained a money decree against the 
judgment-debtor and in execution attached 
and advertised for sale the taluk now in ques- 
tion. The judgment-debtor raised objections 
and proceedings took place which delayed 
matters for two years. It is unnecessary to 
particularise those proceedings as they have 
no bearing on the present case. On 4th April 
1908, the decree-holder again applied for exe- 
- cution and asked for sale of the taluk (Exe- 

cution Case No. 454 of 1908). The judgment- 
. debtor raiséd an objection that there was no 
subsisting attachment. This question was 
fought out in Miscellaneous Case No. 190 
of 1908 and both in the Court of first 
instance and the Appellate Court, the deci- 
sion was against the judgment-debtor. The 
decree-holder then took further steps and a 
fresh sale proclamation was issued. The 
judgment-debtor again objected, and his ob- 
jection gave rise to Miscellaneous Case No. 
287 of 1908 which was eventually dismissed, 
On 2nd January 1909, we find this order in 
Execution Case No. 464 of 1908. “ Miscella- 
neous Case No. 287 of 1908 has been dismissed 
for default. Issue sale proclamation on the 
property attached, fixing 15th February for 
sale. Decree-holder to file ¢albana and written 
process at once.” On 15th February 1909, we 
find the order- “Put up for sale after the sale 
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(? work) of Judge’s and other Courts are over” 
and on 17th February 1909, “ Decree-holder 
is permitted to bid at sale up to the decretal 
amount as prayed for.” 

Then, on 20th February 1909, comes the 
order on the effect of which the determination 
of this appeal depends. 

It runs as follows:—‘ The judgment-debtor 
and the incumbrancer have filed two peti- 
tions of objections. Several points have been 
urged but the most important is that no 
notice was served on the jadgment-debtor in 
accordance with the provisions of rule 66 of 
Order XXI of the new Code before settling 
the terms of the sale proclamation. It appears 
that the sale proclamation was drawn up on 
the 6th January. The new Act came into 
force on the Istidem. The sale must, therefore, 
be stayed, as the sale cannot take place on 
the proclamation now issued. The Pleader for 
the decree-holder consents he will file a fresh 
application for execution and this case which 
has been pending for a long time may be dis- 
missed. The execution case is accordingly 
dismissed. The properties will remain under 
attachment. Decree-holder will bear his own 
costs, ” 

Acting in compliance with that order, and in 
pursuance of his intention expressed on 20th 
February 1909, the decree-holder again on 
25th March 1909 applied for sale of the pro- 
perty after issue of the necessary sale procla- 
mation. On this occasion notice under Order 
KAL, rule 66 was duly issued and the 
judgment-debtor came in and showed cause 
alleging that there was no subsisting attach- 
ment, it having ceased on 20th February 1909 
by operation of law under the provisions of 
Order XX{, rule 57, when the previous Exe- 
cution Case was dismissed. 

Both the Courts below have decided against 
the judgment-debtor. The Munsif holds that 
the rale has no application, (1) because de- 
fault means only default in appearance, or in 
payment of fees or in putting in documents, 
and that there was no such default in this 
case, (2) there is nothing to prevent a Court 


- from keeping au attachment in force, except 


in a case dismissed for default, (3) the Court 
did not intend to “ kill” this application and 
(4) that an attachment not expressly abau- 
doned or withdrawn subsists. 

The Subordinate Judge, as I read his 
judgment, held that there was no default on 
the part of the decree-holder. He says that 
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the Munsif evidently suggested the order of 
dismissal, which was accepted by the decree- 
holder, and that it would be unfair to 
make the decree-holder “responsible for 
the Court’s suggestion, to which he bowed 
down simply ont of respect.” Now 
there can be no doubt whatever that the 
only obstacle to the Court’s proceeding 
further with the application for execution 
in January and February 1909 was that the 
requisite notice under Order XXI, rule 66 
had. not been issued or served on the 
judgment-debtor. It appears equally clear 
that it was the duty of the decree-holder to 
apply for such notice and take the necessary 
steps to have it served upon the judgment- 
debtor. Not having done so, the decree- 
holder was in default, and it was this default 
that prevented the Court from proceeding 
with the execution on 20th February, 1909. 
I can see no reason for giving a restricted 
meaning to the word ‘default’ in Order XXI, 
rule 57, that is, to confine it to default in 
appearance, in the payment of process fees, or 
in production of documents. It must, I think, 
have its ordinary meaning, namely, failure to 
do what one is legally bound to do. 

Tf this be the view taken, the matter ad- 
mits of no doubt. The words of Order XXI 
rule 57 are explicit and imperative: “ Upon 
the dismissal of such application the attach- 
mentshall cease.” It is not open to the 
Courts to consider what the Judge or the 
parties intended. The Judge, no doubt, intended 
to continue the attachment for he said so in so 
many words. No intention, however, of the 
Judge or the parties, nor any such ‘order of 
the Judge can override the express provision 
of the law that upon the dismissal the attach- 
ment shall cease. The Judge might, if he had 
thought fit, have adjourned the application. 
He was, however, unwilling to do so, as the 
case had been long pending. The decree- 
holder appears to have admitted his defanit 
for he not only acquiesced in the dismissal but 
consented to pay all the costs. Itis no excuse 
to say, as has been contended here, that the 
new Code of Civil Procedure had only just 
come into force and the Court and the parties 
were, therefore, not well-acquainted with its 
provisions. The ignorance of a law whether 
new or old is no excuse. I am of opinion that 
the attachment had ceased by operation of 
law on 20th February 1909 and that the 
decree-holder could not proceed further in 
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execution without again placing the property 
under attachment, 

Some attempt was made to argue that 
no second appeal lay in this case, bat 
the learned Pleader confessed that he did 
so with difidence. It is clear that it is 
a question between the parties in execu- 
tion under section 47, Civil Procedure Code, 
and that an appeal lies. I would accordingly 
set aside the orders of the lower Appellate 
Court and the Court of first instance, and 
allow the petitioner’s objection to execution 
with costs in all the Courts, the hearing fee 
in this Court to be two gold mohurs. 

It has been stated at the Bar that the pro- 
perty in question ia this matter has actually 
been sold by the Court and possession given 
to the purchaser. With that we have nothing 
to do. We can only correct the orders which 
are before us on appeal and leave the parties 
to take such further action as they may be 
advised. 

Coxe, J.—I need not recapitulate the facts, 
which are set outin judgment of my learned 
colleague. On those facts I feel compelled to 
agree that Order KAT, rule 57 is fatal to the 
decree-holder respondent’s case. Under the 
former Code the stricking off of execution 
proceedings was capable of different interpre- 
talions in different circumstances [ Puddo~ 
monee Dossee v. Roy Muthcoranath Chowdhry 
(1)] and led to much uncertainty and confu- 
sion. In Biswa Sonan Ohunder Gossyamy v. 
Binandra Ohunder Dibingar Adhikar Gossamy 
(2), Field, J, commented on the evils of the 
practice and remarked that it would-be very 
desirable if Courts in the Mzufassil were to 
abandon it. Avd the confusion caused by the 
practice arose as well in cases dismissed as in 
those that were merely struck off. [Mohunt 
Bhagwan Ramanuj Das v. Khetter Mont Dass¢ 
(3) ]. It was doubtless to put a stop to thiscon- 
fusion that the Legislature enacted rule 57 
and I think it is impossible for us in the first 
case that arises under the rule to weaken its 
effect and limit its operation. It may be that 
in this particular case hardship and injustice 
may be caused. It is clear that the Court as 
well as the parties on the 20th February 1909 
agreed that the attachment should continue 
and that the decree-holder should have 
further time to file the sale proclamation. 

(1) 20 W. R. 133; 12 B. L. R. 411. 


(2) 10 C. 416. 
{3) LO. W. N. 617, 
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The Court, which should always be vigilant 
not to allow its own act to do wrong to a 
suitor | Syed Tuffuzzool Hossain Khan v. Raghoo 
Nath Prashid (4)], seems to have lulled the 
decree-holder into a false security and to have 
let him understand that in despite of rule 57 

_ and in despite of the dismissal of his applica- 
tion his attachment should still subsist and 
he should still have further time allowed him. 
I appreciate fully the arguments of the 
lower Courts and their reluctance to let the 
oversight of the Court work injustice.. But 
the words of the rule are quite clear and the 
present case certainly comes under them. 
The Munsif was unable to proceed with the 
execution on the 20th February because no 
nolice had been served on the jadgment- 
debtor, and no notice had been served because 
the decree-holder had made no application for 
the issue of such a notice. That omission of 
his certainty seems to me to have been a 
default on his part. The Munsif could have 
adjourned the case but he did not do so. He 
dismissed it and the results specified in rule 
57 must necessarily follow. That may in- 
volve injustice in this particular case but the 
law must be observed and it is perhaps better 
that hardship should be caused in one case 
than that a door should be opened to the 
return of all the uncertainty that rule 57 
was intended to do away with. 


Appeul allowed. 
(4) 14 M. I. A. 40; 7 B. L. R. 186. 





ALLAHABAD HIGH COURT. 
First Crvin Appear From OrDER No, 81 
or 1910, 

February-13, 1911. 

Present: —Sir George Knox, Kr., Judge, 
and Mr. Justice Karamat Husain. 

Musammat NASIRAN BIBI~— 
DeEFENDANT—APPSLLANT 
Yersus 
Sheikh RAHIM BUX AND OTAERS— 

PLAINTIFEs— DEFENDANTS—RESPONDENTS. 

Pre-emption—Suit by one pre-emptor resulting in 
decree—Secend suit by another pre-emptor claiming 
preferential right—Second pre-emptor not party to first 
suit—Suit, whether maintainable, 

A suit for pre-emption by one co-sharer ina mahal 
was compromised and the property awarded to him 
by decree. Subsequently another pre-emptor, who 
was not a party tothe first suit, brought a suit for 
«pre-emption in respect of the same property, on the 

„ground of hia preferential right to pre-empt: 
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Held, that the second suit was maintainable, 

Hanuman Rai v. Udit Naran Rai, 7 A. 917; Liakat 
Husain v. Rashiduddin, 3 A. L. J. 794; A.W.N. (1906) 
813, distinguished. 

First appeal from an order of the District 
Judge of Ghazipur, dated the 25th of 
April, 1910. 

Mr. Parmeshwor Dyal, for the Appellant. 

Mr. Muhammad Ishaq, for the Respondent, 

Judgment.—tThe petition of appeal 

before us is an appeal on behalf of Nasiran 
Bibi, defendant. The suit in which she was 
arrayed as defendant arises out of a case of 
pre-emption brought by one Sheikh Rahim 
Baksh, who based his claim upon the Wajzb- 
ul-arz in force in the mahal. Heclaimed that 
he and one Talib Ali, ancestor of the defendant 
Muhammad Halim, were relatives and co- 
sharersin the mahal, and that Janki Singh; 
who has also been arrayed as defendant in 
the suit and as respondent in the appeal, was 
a total stranger in the mahal. He claimed a 
preferential right of purchase of the property 
in dispute. The defence was to the effect 
that the plaintiff Rahim Baksh had no cause 
of action and that the cause of action alleged 
in the case no longer subsisted. Talib Ali, it 
is contended, had sold the property in dispute 
to Janki Singh, who was astranger. Nasiran 
Bibi, co-sharer, then sued for pre-emption. A 
compromise, followed by a decree, was effected, 
whereby Nasiran Bibi got into possession of 
the property in dispute. The property 
having in this way passed to a co-sharer in the 
mahal no fresh suit for pre-emption could be 
brought. 
É The Court of first instance allowed this 
plea and held that the plaintiff had no sub- 
sisting cause of action and was not entitled to 
pre-empt. That Court dismissed the suit. 
On appeal the lower Appellate Court held that 
as the plaintiff Rahim Baksh was no party to 
the suit between Nasiran Bibi and Janki 
Singh, and hasclaimed a superior right of 
pre-emption, under the terms of the Wajib- 
ul-arz the suit was maintainable. That Court 
accordingly reversed the decree of the Coure 
of first instance and has remanded the cast 
under Order XLI, rule 23 for trial upon the 
merits. -The present appeal is from that 
order of remand, and it is again contended 
that as the property in dispute has been con: 
veyed to a co-sharer before the institution of 
the present suit, the plaintiff had no cause of 
action subsisting at the date of the institu- 
tion of the suit. 
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Reliance was placed upon Hanuman Raz v. 
Udit Narain Rat (1)-and Iiakat Husain v. 
Rashiduddin (2). The case in Hanuman Rat 
v. Udit Narain (1) is clearly distinguishable 
from the present case. There the suit was 
based upon the compromise itself. As regards 
the second case, we find that the suit thereby 
decided was one where the share had found 
its way into the hands of a co-sharer whose 
rights of pre-emption to such share were 
equal to those of the plaintiffs in the suit. 
This case can hardly, be said to decide the 
point raised before us inasmuch as from the 
very beginning the sother side have put in 


issue the question that they have a pre- ` 


ferential right of pre-emption which ought to 

prevail as against Musammat Nasiran Bibi. 

This issue has yet, to be determined. The 

third plea taken in the petition of appeal has 

not been argued before us. We dismiss the 

appeal with costs. 

Appeal dismissed. 

` (1) 7 A. 917. 
(2) 3 A. L. J. 794; A. W. N, (1906) 318. 





. ALLAHABAD HIGH COURT. 
Lerrers Patent Appeat No. 81 or 1910. 
é January 27, 1911. 
Present:—Sir John Stanley, Kr., Chief 
Justice, and Mr, Justice Banerji. 
KALYAN RAI AND ANOTHER — PLAINTIKES 
—~—APPELEANTS ` 
VETSUS 
Hakim MUHAMMAD MUSTAFA ALI 
- KHAN—DEFENDANT-—RESPONDENT. 


_Pre-emption—Wajib-ul-arz—Construction—Custom or 
contract. 


The Wajib-ul-arz of a village ran as follows: —“No 
suit for pre-emption had yet been brought or 
decided. We agree that the custom ofthe right of 
pre-emption should prevail in future”: 

- Beld, that this was a record of acontract and not of 
an exististing custom of pre-emption. 

Tasadduk Husain Khan v. Ali Husain Khan, A. W. 
N. (1908) 121; 5 A. L. J. 470; Kanjehan Singh v. Mani 
Ram, 32 A. 201 ; 5 Iud. Cas, 212; 7 A. L. J. 218, 
followed. 

Letters Patent Appeal against the follow- 
ing judgment of Chamier, J., dated the Ist 
of July, 1910, in S. A. No. 587 of 1910, 

Canter, J.—The only question in this ap- 
peal is whether or not the wajib-ul-arz records 
a pre-existing custom of pre-emption. The 
clause in question runs as follows: — No suit 
for pre-emption had yet been brought or 
decided, we agree that the custom of the 
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right of pre-emption should prevail in 
future.” The words are exactly the same 
as those that were construed in Tasadug 
Husain Khan v. Ali Husain Khan (1), 8 
case which has been referred to by the lower 
Appellate Court, [am of opinion that the 
clause does not record an existing custom of 
pre-emption. It seems to me that the 
persons who signed the wajib-ul-arz realized 
that there had not been any custom of pre- 
emption in force and that they wished to 
follow such a custom in future. In other 
words, itis a record of a contract. I dis- 
miss the appeal. 

Against the above judgment the plaintiff 
preferred an appeal under the Letters 
Patent. 

Mr. Muhammad Ishaq Khan, for the Ap- 
pellants, 

Mr. Sitel Prashad Ghose, for the Respond- 
ents. 

Judgment.—tThe weight of autkority 
supports the view taken by the learned 
Judge of this Court from whose decision this 
appeal has been preferred. The facts cannot 
be distinguished from those in the casé of 
Tasadduk Husain Khan v. Ali Husain Khan 
(1) and in the recent case of Kanchan Singh 
v. Mani Ram (2). In view of these author: . 
ities-we dismiss the appeal with costs. 


Appeal dismissed, 
(1) A. W. N. (1908) 121; 5 A. L. 5.470. 
(2). 32 A. 201; 5 Ind. Cas. 212; 7 A. L. J. 218, 


CALCUTTA HIGH COURT. 

Srconp Crvit Appeats Nos. 488 AND 8833 

or 1909, 
February 15, 1911. 
Present:—Mr. Justice Coxe. , 
KUMUD BANDHO DAS GUPTA, 
CHAIRMAN OF THE SANTIPUR MUNJGIPALITY— 
DEFENDANT—APPELLANT 
versus 

KISHORI LAL GOSWAMI AND orners— 

PLAINTIFFS—— RESPONDENTS, 

Bengal Municipal Act (IIT B. C. of 1884), s. 6 cl. 
(18) and s. 30—Road— Public right of way—Vesting in 
Municipality. 

The words “not being private property and not 

-being maintained by Government or at the public 
expense” i in section 30 of the Bengal Municipal Act 


refer only to bridges, tanks etc. and notto the words 
“sll roads including the soil”. 


Where certain land is kept open for the purpose 
of allowing people generally to pass over it to 
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visit a religious car preserved in a shed on 
the road, and the people pass over by the implied 
permission of the shebaits to pay pronami to the 
idol in the car, and for a certain time in each year 
_ traffic is entirely stopped and the land is covered by 
“temporary sheds erected by shopkeepers from whom 
he Shebaits collect tolls: 

: Held, that, the public have no right of way as of 
“right over the open land, which is not, therefore, a 
“Yoad as defined by section 6 clause (13) of the Muni- 
“cipal Act, ard is not vested in the Municipality under 
“section. 30. 


- Appeals from the decrees of the Sub-Judge 


-of Nadia dated December 19, 19:8, modify- 
‘ing that of the Munsif of Ranaghat dated 
‘March 25, 1908... 


“ Babus Mahendra Nath Roy and Sarat 


‘Ohandra Khan for the Appellants. 


Babus Nilmadhab Bose, Shib -Chandra Palit 
‘and Hara Par sad Chatterjee, for the Respond- 
ents. 

Judgment.—tThese were suits against 
the Chairman of the Santipur Municipality 
for recovery of certain portions of a piece of 
land called Rath Saran and for damages. 
The suits were decreed by the Munsif and 
partially decreed by the Subordinate Judge 
in appeal, 


The defendant has appealed to this Court. 
The first point taken is that on the facts found 
by the Subordinate Judge that officer should 
have held that the lands in suit had vested 
in the Municipality. Reference is made to 
section 30 of the Bengal Municipal Act, 1884. 
That section runs as follows “All roads in- 
cluding the soil and all bridges, tanks, 
ghats, wells, channels and drains in any Muni- 
cipality (not being private property and not 
being maintained by Government or at the 
public expense) * * * shall vest in the Com- 
missioners,” Jt is argued that the words in 
parenthesis refer only to bridges, tanks dc. 
and not to the words “All roads including 
the soil.” With this contention I agree. It 
appears to me that if the wordsin parenthesis 
apply to roads as well as to bridges, tanks 
etc. the words “and all” in the first line of 
the section are superfluous. Moreover, as is 
pointed out by Mr, Collier, a Commentator on 
the Act, whose view on this point appears to 
me to be correct, before the amendment of the 
Act in 1894, the words in parenthesis could 
hardly have applied to ‘roads’, because before 
that amendment the word ‘road’ did not in- 
clude the soil but related merely to the 
surface; and having regard to the definition 
of ‘road’ in the Act it was not possible that 
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the surface of any road, as defined in the 
Act, could be private property, In 1€94, the 
words “including the soil” were added and 
it then became necessary to decide whether 
the subsoil of roads, which had not up till 
then been included in the scope of the Act, 
should in the case of private property vest in 
the Commissioners or not. The express inser- 
tion of the words “and all” is an indication 
that the Legislature intended that the subsoil 
should follow the surface, and should cease 
to be private property as the surface had al- 
ready ceased under the original Act before 
amendment. In any case as the words at 
present run they must grammatically be con- 
strued in the sense contended for by the ap- 
pellant. Itis true that itis difficult, if not 
impossible, to reconcile this construction with 
section 31. But this difficulty may be due to 
a slip in drafting and need not compel me 
to construe section 30 otherwise than in the 
ordinary grammatical way. If, therefore, the 
lands in suit are aroad as defined in the 
Act, they must, I think, vest in the Muni- 
cipality under section 80. 

But on the findings of fact arrived at by 
both the Courts below I think it is impossible 
for me in second appeal to hold that the lands 
are a road as defined in the Act. The Munsif 
remarks “It is significant that the car is 
also preserved in a shed erected on the road, 
so the main object for which the land is 
kepteopen is for the benefit of the idol and 
the people generally pass over the same. This 
does not turn the open land into a public 
way. The people pass over the land by im- 
plied permission of the shebats as the idol 
is benefited thereby. Tolls are collected, 
the people go and pay gronamz to the idol and 
the tenants of the idol have also the advan- 
and coming into the 
rooms which they occupy. This dees not 
turn the land into a public thoroughfare.” 
And the same view is taken by the learned 
Subordinate Judge. He remarks on the fact 
that for a week in each year traffic is almost 
entirely stopped and the land is covered by 
temporary sheds erected by stall-keepers from 
which the shebazts collect tolls. Nor is it 
suggested that in taking such steps the 
shebatls in any way exceed their powers, 
On these facts he comes to the conclusion 
that “the public bave no right to use the land 
as a thoroughfare in such an unrestricted 
manner as an ordinary public thoroughfare,” 
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And I understand by that he means that the 
public have not over these lands any right 
of way as of right. That appears to be a 
finding of fact based on evidence with which 
in second appeal I cannot interfere. 

Secondly, it is argued that the fact that 
public have a right of way over these lands 
is res judicata. It appears that there was a 
suit inter partes in 1£67; and it is argued 
that the decision in that suit establishes that 
the public have aright of way over the lands. 
On referring to the judgment it appears that 
the question of the public right of way was 
not in issue in the case. In his decision on the 
second and fourth issues the Munsif remarked 
that the plaintiffs had not “prayed for pos- 
session of the disputed land by stopping 
the existing passage,” the ‘pasage’ being ap- 
parently the passage of the public to and fro. 
In the decree all that is stated is a mere 
note at the end of the order portion of the dec- 
ree which runs as follows: “Be it known that 
by the decree the right of passage of the public 
shall not be hampered.” This does not amount 
to a decision that the public have any right of 
way. In my opinion, it does not go further 
than deciding that if they had any right 
of way that decree was not concerned with 
it and did not prejudice it. Under these 
circumstances no question of res juatcata ap- 
pears to me to arise. The result is that the 
eppedis are dismissed with costs. 


Appeals dismissed, 





CALCUTTA HIGH COURT. 
Criminal MISURLLANEOUS Revision No, 204 
or 1910. 

January 20, 1911. 
Present:—Mr. Justice Holmwood and 

- Mr. Justice Sharfuddin. 

RAJ CHANDRA CHAKRAVARTI AND 
ANOTHER— Å CCUSED—~ PETITIONERS 
versus 
HARA KISHORE CHAKRAVARTI— 
COMPLAINANT—-OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), s. 96— 
Search warrant, if can be addressed to accused for 
produerion of document~ Penal Code (Act XLY of 1860), 
s. 175. 

A search warrant under section 96 of the Or, 
Pr. Code cannot be addressed to an accused person 
on his trial; and he cannot be prosecuted under section 
175 because of his failure to produce the document 
mentioned in the warrant. 


Rule against the orders of the Sub- 
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Divisional Officer of Hailakandi, District 
Cachar, dated December Ist, and December 
10th, 1910. 

Facts.— The complainant was cited as 
a witness on behalf of a defendant in 2 
civil suit in which the accused were the 
plaintiffs. While the complainant was being 
examined, a certain letter was shown to 
him during his cross-examination by the 
Pleader of the plaintiffs, The letter contain- 
ed imputations to the effect that the com- 
plainant wasa party to the surreptitious re- 
moval of a certain document from the re- 
cords of a mutation case. The complainant 
then brought a case against the plaintiffs 
of defamation under section 500, Indian 
Penal Code, on the allegation that the 
said letter was forged. On receipt of this 
complaint the Sub-Divisional Officer issued. 
a notice to the accused to produce the 
letter and to show cause on November 26th, 
1910, why they should not he prosecuted for 
defamation under section 500, Indian 
Penal Code. On that date the accused did 
not produce the letter but asked for time. 
The Court thereupon ordered,— ‘The letter 
must be filed on or before the 30th November. 
Cause to be shown on or before the 10th 
December.” On November 30th, the accused 
prayed for further time to file. the letter. 
No order was passed on that date but on 
December Ist, 1910, the Court passed this 
order, — Summon the accused under section 
175, Indian Penal Code. I sanction prosecution 
for not producing the document called for.” 
On December 10th, the Court ordered : “Sum- 
mon accused under section 500, Indian Penal 
Code, cause shown not satisfactory. To 3rd 
January 1911 for trial.” On the same date the 
Court further ordered “ Issue search warrant 
under section 96, Criminal Procedure Code, to 
Police to find the document called for. The 
accused moved the High Court for setting 
aside the orders of the Ist and the 10th 
December, 1910. They also prayed that 
the case be transferred to some other com- 
petent Court. 

Babus Dasarathi Sanyal Sasadhar Roy and 
Ambika Charan Das, for the Petitioners. 

Babu Manmotha Nath Mukherjee for Babu 
Kamina Kumar Chandra, for the Complainant 
Opposite Party. 

Judgment.—tThis is a Rule issued 
upon the Deputy Commissioner of Cachar to 
show cause why the proceedings under 
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sections 175 and 500, Indian Penal Code, 
should not be stayed pending the search 
for the document under section 96, Criminal 
Procedure Code, inasmuch as such a ware 
rant cannot be addressed to an accused 
person on his trial and there is nothing 
to show that the document is defamatory. 

It is clear that the proceedings under sec- 
tion 175 must be stayed on the ground 
stated in the Rule and as regards them 
the Rule is made absolute. But the private 
prosecutor very reasonably contends that as 


summons was issued on his complaint under - 


section 500 there is no reason why his case 
should not be heard, and proceedings in that 
matter cannot be stayed. They may fail 
owing tothe non-production of this docu- 
ment, but with that we have nothing to 
do. He is willing to take the risk of 
preceeding with the case without any pro- 
ceeding to compel the production of the 
document. It is clear that aslong as the 
accused is under trial under section 500 no 
process under section 96 can be issued against 
him, But, with this reservation, there seems 
to be no reason why the complainant should 
not have a fair hearing of his case. 

As recommended by the Deputy Commis- 
sioner, we direct that the case under section 
500 be transferred to the file of M. Muhamed 
Azhar, Extra Assistant Commissioner, and 
Magistrate first class Silchar. 

Rule made partly absolute. 





. (s. ¢. 9 M. L. T. 283.) 
é “MADRAS HIGH COURT. 
Furst Civie Appean No. 106 or 1908, 
January 30, 1911, 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 


APPELLANT 
versus 

~ Hajee ABDUL KHABRLVI ROWTHER 

AND OTNERS— DREFEN DANTS— RESPONDENI 8. 

Civil Procedure Code (Act XIV of 1882), s. 282— 
Joder of parties and causes of action, 
_ A claim to direct a trustee to render accounts of 
trust property for a certain period was joined with 
‘a Claim against the trustee and others, who dealt with 
‘the trust property, to render accounts for another 
period: 
. Held, that the suit was not bad for misjoinder of 
parties and causes of action as the claims referred to 
the same matter. 


- Rowther a 
MOHAMED ALI SULTAN—Piarntier— ` 


Muthapa Chetty v. Muthu Palani, 27 Mad. 80, dis» 
tinguished. 

Appeal against the decree of the Court of 
the Subordinate Judge at Negapatam in Ori- 
ginal Suit No. 1 of 1906 dated the 14th day 
of March 1903. 


Judgment.—tThe Subordinate Judge 
dismissed the suit on the ground of mis- 
joinder of parties and causes of action. We 
are unable to agree with him in his con- 
clusion. The plaint is not very artistically 
framed but the main allegations are that 
plaintiff’s father Mustan Rowther appointed 
one Mahomed Lebbai Rowther who was 
the father of the 2nd and 4th defendants, 
husband of the 8rd defendant and brother 
of the first defendant, as trustee of his pro- 
perties with directions inter alia to marry 
them during the plaintiff’s minority and to 
hand them over to the plaintiff on his 
attaining the age of majority, that though 
Mahomed Lebbai alone was appointed trustee 
the first defendant, his brother, was also 
managing the properties and that the first de- 
fendant is also, therefore, accountableas trustee 
for the mangement during Mahomed Leb- 
bai’s trusteeship; that before his death in 
April 1893 Mahomed appointed the first 
defendant as the plaintiff’s guardian for his 
property; that the first defendant was also 
appointed as the plaintiff’s guardian by the 
District Court of Tanjore aud managed the 
estaté till the plaintiff after he had become 
a major in 1902 obtained possession of the 
greater portion of the property through 
Court; that on examining the accounts of 
the management the plaintiff discovered that 
they were false and incorrect. The plaintiff 
furthcr alleges that when Mahomed ap- 
plied for and was granted a succession certi- 
ficate to collect the debts due to Mustan 
security-bond, Exhibit ©, was 
executed by the father of Mahomed Lebbai 
and the first defendant making certain pro- 
perties belonging to himself and his sons 
liable for the due collection of the debts 
and the payment over of them to the proper 
person. It is also alleged that when the 
first defendant was appointed guardian by 
the Court another security-bond was exe- 
cuted by the first and second defendants 
making certain other properties liable for 
the proper administration of the plaintiff's 
estate by the first defendant as guardian. 
Defendants Nos. 2to 4 are made parties as 
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they are the. heirs of Mahomed Lebbai and 
of Ismaji Thambi Rowther who executed 
Exhibit ©. The plaint asks that all the 
defendants should be made to render ac- 
counts of the management by Mahomed 
Lebbai and the first defendant from 1884 
to 1902. The lower Court holds that the 
suit is bad for misjoinder, as the claims 
for the two periods of management viz., from 
1884 to 1893 and from 1893 to 1902 are 
distinct as defendants Nos. 2 to 4 are sought 


to be made liable under Exhibit O for the 


claim for the first period and the first and 
second defendants for the second period under 


Exhibit D the first defendant being held to be - 


also personally liable. The lower Court holds 
that the first defendant, if he took part in the 
management, during the first period could 
be held only to have helped Mahomed Lebbai 
and would not be liable to account. But this 
is not the allegation in the plaint which 
must be accepted for deciding the question 
of misjoinder. The claim against the first 
defendant extends to the whole period from 
1884 to 1902. The defendants Nos. 2 to 4 
would be proper parties as heirs of Mahomed 
Lebbai to determine the . liability of his 
estate for the first period. The 2ad de- 
fendant was a party to Exhibit D which 
relates to the second period; defendants Nos. 3 
and 4 might also be properly joined with 
reference to the claim for the second period 
to determine how far the properties of 
Mahomed Lebbai which have been inherited 
jointly by defendants Nos. 2 to 4 could be 
made liable for the plaintiff’s claim as against 
the second defendant. Section 28 of the 
Civil Procedure Code, 1882, clearly justified 
the joinder of several defendants and causes 
of action although all of them might not 
be interested in all the causes of action 
which are made the basis of a suit provided 
they all relate to the same matter. The 
lower Court seems to have been under the 
impression that section 28 could not be 
invoked by the plaintiff to justify the 
frame of the suit. Butin this it is clearly 
mistaken. The decision in Muthappa Ohetty 
v. Muthu Palani(1), which is chiefly relied on 
by the Subordinate Judge, has been explained 
in several later cases. See Meyappa Chetty 
v. Periannan Ohetty (2), Aiyathurat Rowther 
v. Santhu Meera Ravuthan (3). That deci- 


(1) 27 M. 80. (2) 29 M. 50; 16 M. L. J. 39, 
(8) 31 M. 252; 18 M, Ti, J. 288, 
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sion must now be regarded as resting on the 
particular facts of the case. It is admitted 
that there is no cause of action against 
the fifth defendent. We reverse the decision 
of the lower Court and remand the suit 
for trial de novo on the merits. Costs will 
abide the result. 
Oase remanded. 





(s. c. 9 M. L. T, 213.) 
MADRAS HIGH COURT. 
Srconp Civin Arrear No, 1156 or 1900. 
August 90, 1902. 
Present:—Mr. Jastice Bhashyam Aiyaugar 
and Mr. Justice Moore. 
SURI VENKATA SUBBARAYA SASTRI 
— PLAINTIFE—APPELLANT 
versus 
DARAPPAREDDI KRISTNAYA AND 
OTHERS— DEFENDANTS—RESPONDENTS. 

Landlord and Tenant—Occupancy right—Stipulation 
not to touch the land without obtaining a cowle for the 
next fasli—Hjectment swit—Onus, ` 

In an ejectment suit by aninamdar the onus is on 
the plaintiff to prove his title to eject. 

A stipulation by the ryot that he will not touch 
the land without obtaining afresh cowle from thé 
landlord is merely an undertaking on his part that he 
will nob commence to cultivate itin the next year 
without first obtaining a cowle, and is perfectly con- 
sistent with a right of occupancy. 

Second appeal from the decree of the 
Subordinate Judge’s Court of Kistna at 
Masulipattam in A. S. No. 711 of 1899 pre- 
sented against the decree of the Court of 
the District Munsiff of Gudivada in O. S. 
No. 324 of 1897. 

Judgment.—lIt appears that these 
lands were held by Timmalapally Rama- 
krishnamaiya and others, but as to when they 
got possession there is no evidence. They 
fell into arrears and Meruvu Gopalaswami, 
the vendor to the defendants, was allowed 
to come into possession of the lands on 
condition of his paying the arrears. Such 
being the case it must be assumed that 
Meruvu Gopalaswami continued to hold 
the lands on the same terms as his pre- 
decessors. In 1891 Mernvu Gopalaswami 
sold his rights over the lands to the de- 
fendants. The plaintiff is a purchaser 
from an Inamdar, but it is not alleged or 
proved that the lands themselves were 
given to his vendor as Inam, or, in other 
words, that the Kudivaram or any portion 
of it was granted to him as Inam, There 
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is, consequently, no presumption that the 
predecessors-in-title of the defendants de- 
rived their title to the Kudivaram from 
the Inamdar. Such being the case, the 
Subordinate Judge has rightly thrown on 
the plaintiff the onus of proving that he 
is entitled to eject the defendants. The 
appellant relies on Exhibits J and H4 as 
showing that the defendants are only year- 
ly tenants. We do not consider that these 
documents establish the character of the 
tenancy of the defendants. In Exhibit J (De- 
cember 1883) Meruvn Gopalaswami, the vendor 
to the defendants, recites the amount that 
he is bound to pay as kist for faski 1293 
and concludes by saying that after the 
end of the fasli he will not’ touch the 
land without obtaining a fresh cowle. This 
is merely an undertaking on his part that 
he will not commence to cultivate in the 
ensuing year without first obtaining covwle 
from the Inamdar and is pérfectly con- 
sistent with a right of occupancy:on his 
part. The same observations apply to Ex- 
-hibit H4 where the tenant states that at 
the end of the term of four years to which 
that document relates he shall continue to 
cultivate the land but shall not enter on 
the land for the purpose of cultivation 
till he receives a cowle from the Inamdar. 
Here again there is nothing, in our opi- 
nion, inconsistent with a right of occhpancy 
in the defendant’s vendor. As the onus 
of proving the right to eject was on the 
plaintiff, and as he has, in our opinion, 
failed to discharge that onus we must 
hold that this second appeal has failed and 
dismiss it with costs. We remark that 
the Subordinate Judge should have passed 


an order either admitting or rejecting the 


extract from the Inan Register which was 
produced before him in appeal. 
Appeal dismissed. . 





(s. c. 9 M. L. T. 214.) 
MADRAS HIGH COURT. 
Secoxn Civit Aperau No. 1396 or 1907. 
July 27, 1910. 
Present:—Mr. Justice Wallis and Mr. Justice 
Krishnaswami Aiyar. 
ARI CHETTIAR—Puatntirs—APPELLANT 
VETSUS 
RAMA REDDIAR AND OTHERS— 
DEFENDANTS—RESPONDENTS. 


Evidence Act (I of 1872), s. 85—Entry of a Ward’s 
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In ve PENCHUL REDDI KOTTUR, 


age in the Administration Report of the Court of Wards.’ 

An entry of a Ward's age in an Administration 
Report of the Court of Wards is evidence, under. 
section 85 of the Evidence Act (I of 1872.) 


Second appeal against the decree of the 
District Court of Salem in Appeal Suit 
No. 359 of 1906 presented against the 
decree of the Court of the District Muusif 
of Tirupattur in Original Suit No. 342 
of 1905. 

Judgment.—Exhibit III which is 
an entry of the Ward’s age in the Ad- 
ministration Report of the Court of Wards, 
is evidence of his age under section 35 of 
the Evidence Act. The District Judge was 
justified in acting on it. The second appeal 
is dismissed with costs. 

Appeal dismissed, 





(s. c. 9 M. L. T. 216.) 

MADRAS HIGH COURT. 
ORIMINAL Reviston Case No. 263 or 1910. 
(ORUMINAL Raviston Petition No, 212 
or 1910). 

October 4, 1910. 
Present:—Mr. Justice Ayling. 
Inve PENCHUL REDDI KOTTUR— 


Accusup—P sririonge, 

Forest Act (Mad. Act V of 1882), s. 21 (f) Quarrying 
in a reserved forest without permit—No dishonest or’ 
bad motive -Nominal sentence sufficient. 

Whon quarrying is done in a reserved forest with 
outa parmit, but under a belief that it is quite, 
proper and legal and without any dishonsst or bad 
motive, no more than a nominal sentence is called for. 


Petition, onder sections 435 and 439 of 
the Criminal Procedure Code, praying the 
High Court to revise the decision of the 
Court of the Sub- Divisional ist Class Magis- 
trate of Sidhout in Calendar Case No. 9 of 
1910, i 

Order.—The petitioner, undoubtedly; 
committed an offence under section 21 (f) of 
the Forest Act by quarrying in a reserved’ 
forest without a permit; but under the pecu- 
liar circumstances of the case, little more 
than a nominal sentence was called for, forthe 
petitioner quarried the stone for use in cone 
struction of a Chavadi for which he had taken 
a contract from the minor Irrigation Over- 
seer and it is clear from the latter’s evidence 
(as defence witness No. 1) that whatever the 
petitioner did waswith his knowledge and 
support. He says he -has been accustomed’ 
to allow his contractors to quarry without 
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obtaining permits and to deduct the seignior- 
age due to the Forest department from 
the contractor’s final bills. This he seems 
to have regarded as quite proper and 
legal. Itisadangerons system and likely 
to lead to abuse, but there is no reason to hold 


that the petitionor was actuated by any 


dishonest or bad motive. 
The conviction is upheld, but the fine is 
reduced to Rupees five, 
Oonviction upheld. 


{s. c. 9 M. L. T. 217.) 
MADRAS HIGH COURT. 

Civit Revrsion Petrrion No. 822 or 1909. 
November 10, 1910. 
Present:—Mr. Justice Krishnaswami Aiyar. 
PERIYANNA PILLAI—Prarntivr— 
PETITIONER 
VETSUS 
ARASU THEVAN—Derenpant— 


RESPONDENT, 

Limitation Act (IX of 1908), s. 13 --Plaintif claiming 
exclusion of time of defendant’s absence from British 
India—Strict proof. of absence required. 

Under section 13 of Act IX of 1908, a plaintiff must 


plead and strictly prove the period which he is 
entitled to deduct, 


Petition, under section 25 of Act IX of 1887, 
praying the High Court to revise the decree 
of the Subordinate Judge’s Court of Madura 
Hast, dated the 24th August 1909, in Small 
Cause Suit No. 666 of 1909, 

. Judgment.—!I see no ground for this 
revision petition. Upon a bond executed 
by the wife, the lst defendant, the plaintiff 
wants a decree against the husband, 
the 2nd defendant, because the 2nd de- 
fendant had executed an earlier bond in 
1901; and he says he took the bond from the 
wife in substitution for the husband’s bond. 
The plaintiff alleged that the wife was the 
agent of the husband and had authority 
to execute the bond on his behalf, This 
is found against, The plaintiff now asks 
for a decree against the 2nd defendant on 
the ground that the 2nd defendant was liable 
on the original bond of 1901. The action 
is not broughton the bond of 1901. If it 
can be treated as a suit on the bond of 1901, 
then the question will have to be considered 
as to limitation in respect of the action upon 
that bond. Prima facie the action will be 
barred. The plaintiff says that the Ynd 
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defendant was absent out of British India, 
and he would be entitled to deduction of 
time. All this would have to be pleaded 
and the plaintf would be required strictly 
to prove the period which he is entitled to 
deduct under section 13 of the Limitation 
Act. I do not think I can allow the plaintiff 
to change his ground of action against the 
2nd defendant in revision, I dismiss the 
petition with costs. 
Petition dismissed. 


(s. c. 18 0. L. J. 119.) 
CALCUTTA HIGH COURT. 
REGULAR Civit Appeat No. 447 or 1908. 
June 23, 1910. 

Preseni:—Mr. Justice Mookerjee and 
Mr. Justice Carnduff, 

PURNA CHANDRA SARBAJNA AND 
OTHERS—DEFENDANTS—~A PPSLLANTS 
VErSUS 


RASIK CHANDRA CHAKRABARTI AND 


OTHEKS—PLAINTIFFS—RUSPONDENTS. 

Res judicata—Erroneous decision on point of law— 
Eviction of tenant by landlord from substantial portion 
of land—liffective steps to restore possession—Uuon- 
tinwance of eviction. 

A decision errcneons ix law may operate as res 
judicata, 

Although the true jimits of the ruie of res judicata 
might be difficult to formulate, two principles are 
well settled. In oneclass of cases, the parties may 
seek to litigate again the same cause of action as had 
been decided between them in a prior suit. In 
another class, the dispute may relate to matters which 
have been already in controversy and have formed 
the subject of consideration in the previous suit, 
although the cause of action in the subsequent suit 
may be distinct. Inthe former class of cases, the 
rule of res judicata applies. In the latter class ‘of 
cases, the estoppel ought to be limited to matters 
distinctly putin issue and determined in the prior 
action, and it should further be restricted to questions 
of fact or mixed questions of fact and law and should 
not be extended to pure questions of law. 

Aghore Nath Mukherjee v. Kamini Debi, 11 C. L. J. 
461; 6 Ind. Cas. 554, followed. 

The question whether there has been an eviction 
of a tenant by a landlord or not, must depend 
upon the particular circumstances of each case and 
is a mixed question of fact and law. Consequently, 
a decision in a previous guit between the parties that 
certain circumstances, found to exist upon the 
evidence, amount to eviction, operates as res judicata 
ina subsequent suit where the self-same question 
arises for decision. 

If a landlord has not taken any effective steps 
to restore possession of the lands to the tenants, the 
eviction which was found to exist in the previous 
judgment should be held to continue to exist, 
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Appeal from the decree of the Subordi- 
nate Judge of Barisal, dated the 24th 
June, 1908. 

Babus Joges Chunder Roy and Prokas 
Chunder Mojumdar, for the Appellants. 

Babus Dwarka Nath Ohakrabarti, Joy Gopal 
Ghosha and Gonoda Charan Sen, for the Re- 
spondent. 

Judgment.—tThis is an appeal on 
behalf of the defendauts in an action for 
rent. The plaintiffs claim rent in respect 
of the years 1310, 1311, 1312 and three 
quarters of the year 1313. The answer 
of the defendants to the claim is that by 
reason of their eviction by their landlords 
from a substantial portion of the lands of 
their tenancy, there has been a suspen- 
sion of the entire rent and consequently 
the suit ought to be dismissed. The Sub- 
ordinate Judge in the Court below has 
overruled this objection on the ground that 
although the tenants-appellants had been 
originally evicted from a substantial part 
of the lands of their’ tenancy, yet the 
plaintiffs have subsequently taken effective 
steps to restore them to possession of all 
the lands comprised in their lease. In this 
view, he has made a decree in favour of 
the plaintiffs. 

The defendants have now appealed to 
this Court, and on their behalf it has 
been contended that the steps taken by the 
plaintiffs to restore them to possession of 
the lands of their tenancy are entirely in- 
effectual and that consequently the plain- 
tiffs are not entitled to recover any portion 
of the rent payable under the lease. In 
answer to this argument, two contradictory 
positions have been taken up on behalf of 
the plaintiffs-respondents. Babu Dwarka 
Nath Chakrabarti, who has appeared on be- 
half of some of the landlords who are in- 
terested to the extent of one-fourth in the 
superior right, has argued that there has 
not been in the eye of the law any evic- 
tion at all of the tenants-defendants. Babu 
Joy Gopal Ghosha, on the other hand, 
who has appeared on behalf of the land- 
lords entitled to three-fourths of the su- 
perior interest, has conceded that, as found 
by this Court in a previous litigation be- 
tween the parties, there was an evic- 
tion of the defendants from a substantial 
portion of the lands of their tenancy, but 
he has argued that they have been sab- 
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sequently restored to possession of those 
lands. In our opinion, there is no force in 
either of these contentions. 

In so far as the contention advanced by 
Babu Dwarka Nath Chakrabarti is concern- 
ed, it practically invites us to reverse the 
previous decision of this Court between these 
very parties as erroneous. In 1896, the 
plaintiffs-respondents commenced an action 
against these defendants for recovery of 
rent in respect of the disputed property 
for the years 1299 to 1302. It was then 
contended by the defendants that the claim 
was unsustainable, because there had been 
an eviction of them from a substantial por- 
tion of the lands of their tenancy at the 
instance of the laudlord. This objection 
was successful, and the judgment of this 
Court on that occasion has been reported 
[Harro Kumari v. Purna Chandra (1)}. 16 
was held by Sir Francis Maclean, O. J., 
and Mr. Justice Banerjee, that there had 
been an eviction, as a result whereof the 
entire rent had been suspended. The con- 
sequence was that the claim for rent was 
dismissed. It is now sought to be argued 
that although that decision might operate 
as res judicata in so far asthe facts found 
by this Court are concerned, the decision 
does not operate as res juiicata in so far 
as any inference of law was drawn from 
the facts found. The broad contention of 
the respondents in substance is that a 
decision erroneous in law cannot under any 
circumstances operate as res judicata. This 
contention is not sustainable on principle, 
and is clearly opposed to a long series of 
authorities which were reviewed in the case 
of Aghore Nath Mukherjee v. rimati Ramini 
Debi (2), where it was pointed out by this 
Court that although the true limits of the 
rule ofres judicata might be difficult to for- 
mulate, two principles were well-settled. 
In one class of cases, the parties may seek 
to litigate again the same cause of action as 
had been decided between them in a prior 
suit. In another class, the dispute may 
relate to matters which have been already in 
controversy and have formed the subject of 
consideration in the previous suit, although 
the cause of action in the subsequent suit 
may be distinct. In the former class of 
cases, the application of the rule of res judicata 


(1) 28 C. 188. 
(2) 11 ©. L. J. 461; 6 Ind, Cas, 654, 
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is obviously justifiable on principle. .In the 
latter class of cases, the estoppel ought to be 
' limited to matters distinctly putin issue and 
determined in the prior action, and it should 
further be restricted to questions of fact 
or mixed questions of fact and law, for if it 
was extended to pure questions of law, a 
Court might find itself in the position that, 
so far as certain parties are concerned if, is 
irrevocably bound to adhere to a proposition 
of law erroneously laid down ina previous 
snit. Tested in the light of this principle, 
it is obvious that the argument addressed to 
us 6n behalf of the respondents is entirely 
unsustainable. The question whether there 
has been an eviction or not, must depend 
upon the particular circumstances of each 
case. In England the question would have 
to be decided by a Jury under proper direc- 
tions from the Court,—Upton v. Townend (3), 
Henderson v. Mears (4). In this country 
where cases are tried by Judges without 
the assistance of a Jury, the facts as well as 
the inferences to be drawn therefrom must 
be determined by the Judge alone. At the 
highest, therefore, the question whether there 
has been an eviction or not, may be deemed 
a mixed question of fact and law. ‘Gon 
sequently, a decision in a previons suit 
between the partiesthat certain circumstances, 
found to exist upon the evidence, amount to 
eviction, operates as res judicata in a subse- 
quent suit where the self-same question arises 
for decision. In the case before us, if we were 
to accede to the contention of the respondents, 
we would practically be called upon to review 
the former decision and to hold that there 


was no eviction at any time, and consequently 
to pronounce an opinion that the previous, 


suit for rent should not have been dis- 
missed. It is manifestly impossible for 
us to uphold an argument which leads to 
a consequence of this description. We may 
add, however, that even if the question, 
whether there has been an eviction or not, 
were open for examination, the plaintiffs 
could not possibly succeed. That there has 
been, in this case, a clear eviction, and 
an eviction by the consent or procurement of 
the plaintiffs, is incontestable, because the 
defendants have been deprived of possession 

(3) (1855) 17 C.B,80;104R. R. 662; 25 L. J. C. 
P. 45; 1 Jur. (N. s-) 1089; 4 W. R. 56. -` 

(4) (1859)28 L. J. Q. B. 305; 1 F. & F. 636; 5 Jur.” 
(x. 8.) 709; 7 W, R. 564, 
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of a considerable quantity of land com- 
prised in their tenancy, by persons to whom 
the plaintiffs have granted leases in respect 
of such lands. The conclusion that, under 
these circumstances, the entire rent has been 
suspended is supported by a long series of 
decisions which have been recognised as good 
law for over forty years:—See Gopanund v. 
Lalla Gobind Pershad (5), Dhunput Singh 
v. Muhomed Kazim (6), Rasheswari v. Sau- . 
rendra Mohun (7) and Ohandrakant v. Rama 
Nath (8); and that the rule is based upon 
weighty reasons and is defensible on princi- 
ple, is clear from the case of Raz Oharan 
v. Admdnistrator-General (9). 

In so far as the argument addressed 
by Babu Joy Gopal Ghosha is concerned, . 
there is clearly no substance in it. After 
the adverse decision in the previous suit, 
the landlords gave notice to the present’ 
appellants that they themselves would no ` 
longer collect rents from the tenure-holders ` 
with whom thoy had wrongfully settled 
the disputed lands.. They also asked the, 
appellants to take possession of the lands 
and to collect rents. The notices, however, ` 
were obviously and entirely futile. It is, 
clear from the evidence that the tenure- ` 
holders with whom the lands have been. 
settled, have been in occupation, many ` 
of them at least, for over twelve years. Thay 
are naturally unwilling to quit the lands 
which they allege to have improved at 
considerable cost; they are equally unwilling + 
to attorn tothe present defendants; sneh of’ 
them as are willing to attorn to the defend- ~* 
ants at all, are prepared to pay them rent’ 
only at the rate mentioned in the leases 
granted m their favour by the landlords. ` 
This is obviously of no practical benefit to` 
the appellants who are entitled to actual - 
possession of the lands. They are not bound ` 
to accept possession through tenure-holders 
and to be content with the small amount of 
rent ‘payable by them. If they were to 
accept the arrangement proposed by the | 
respondents, the result would be that the 
profits to which they are legitimately ` 
entitled under the terms of their lease would 
be substantially reduced; indeed, in the case 

(5) 12 W. R. 109. 

(6) 24 C. 296. 

(7) 11 O. L. J. 601; 5 Ind. Cas. 105. 


(8) 11 C. L. J. 591; 6 Ind. Cas. 478. 
(9) 9 C. L. J. 578; 86 C. 856; 2 Ind. Cas. 169, 
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of a considerable portion of the land, they 
would have no profit at all, because the supe- 
rior landlords have settled with the tenure- 
holders lands, in some instances, af the same 
rate at which they had been settled with 
the present defendants. Under these cir- 
cumstances, we must hold that the landlords 
have not-taken azy effective steps to re- 
store possession of the lands to the present 
appellants. The eviction, therefore, which 
was found to exist in the previous judg- 
ment of this Court, still continues to exist. 


It has been faintly suggested by one of 
the learned Vakils for the respondents that 
since the decision of this Court on the pre- 
vious occasion, the appellants have succeeded 
in recovering possession of some of the dis- 
puted lands. The finding of the Court below, 
however, is to the effect that the attempt of the 
appellants in this direction has been infructu- 
ous, and we are not prepared to arrive at a 
different conclusion upon the evidence, so far 
as this paint is concerned. Even if it be con- 
ceded, however, that the appellants have 
succeeded partially in their effort to recover 
possession of a portion of the lands of which 
they were deprived at the instance of their 
landlords, it is manifest upon the evidence 
thatbthey are still out of possession of a 
considerable portion of the lands demised 
to them. In our opinion,it is incontestable 
that the action of the landlords resulted in a 
substantial disturbance of the possession 
of theappellants and that such disturbance 
continued during the years inrespect of which 
rent is claimed in the present action. 


Finally, it has been argued on behalf of 
the plaintiffs-respondents that the. position 
is one of great hardship to them, as they are 
unable to recover possession from the sub- 
sequent tenure-holders and thus restore the 
appellants to possession. The difficulty, 
however,is entirely of their own creation, 
and thesteps they have hitherto taken to 
restore the appellants to possession have 
not been of any practical character and have 
certainly been of no assistance to the tenants 
whom they had unlawfully evicted. It is 
not the duty of the Court to advise them ag 
to the steps they might take to extricate 
themselves from the difficult situation in 
which their own ach has placed them, but 
possibly it may be worth their while to buy 
up the subordinate interests they deliberately 
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created and by means of which they pro- 
cured the eviction of the appellants, 

The result is that the view taken by the 
Court below cannot be supported. The 


-appeal is, therefore, allowed and the suit dis- 


misssd with costs in both Courts. 
Appeal allowed. 





ALLAHABAD HIGH COURT, 
First Cryin Avpsat From ORDER No, 103 
or 1910. 

February 13, 1911. 
Present:—Sir George Knox, Kt., Judge, 
and Mr. Justice Karamat Husain, 
Musammat SHIB DEI—Peatitionsr— 
APPELLANT 
VErSUS 
Munshi AJUDHYA PERSHAD AND OTAERS 

—Opposite Party—Rusponpents.- 
Succession Certificate Act (VII of 1889)—Hindu 
widow—Condition precedent to the grant of certificate 
—Security— Apprehension of waste —Deposit in bank, 
A District Judge in granting a succession 
certificate to a Hindu widow ordered that the money 


should be deposited in a bank and interest thereof 
paid to the widow: 


Held, that the order was ultra vires. All thatthe 
Court could do was to require, as a condition pre- 
cedent to the grant of the certificate, that the widow 
should give a bond to the District Judge with one or 
morə sureties that she would render proper accounts, 
Even such an order should not be passed unless it is 
proved to the satisfaction of the Court that there is 
reasonable apprehension of waste or other danger on 
the part of the applicant. 

First appeal from an order of the District 
Judge of Moradabad, dated the 25th of 
June, 1910. 

Mr. Gokul Parshad, for the Applicant. 

Order.— This appeal arises from an 
order passed ‘by the learned District Judge of 
Moradabad who had before him an appli- 
cation for a succession certificate presented 
by Musammat Shib Dei, a Hindu widow, 
to the estate of her deceased husband, 
When the Court was considering the ap- 
plication, objestion was raised by one Ajudhya 
Prasad, to the effect that Musammzt Shib 
Dei was likely to squander the property, 
and thatshe had only a life-interest in it, 
It was in no way an objection under clause 
(3) or clause (4) of section 7. The learned 
District Judge granted the aplication for 
a succession certificate, but added that the 
money was to remain in deposit in a certain 
bank in which it then was, and that only 
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interest should be paid to her. This is 
not an order provided for in Act No. VIL 
of 1889. All that the Court can do is to 
require, as a condition precedent to the grant 
of a certificate, that the person to whom 
it proposes to make the grant should give 
a bond to the District Judge with one or 
more sureties that he will render proper 
accounts. Even this order should not be 
passed unless it is proved to the satisfac- 
tion of the-Judge that there is some reason- 
able apprehension of waste or other danger 
on the part of the applicant. 

We allow the appeal, set aside the order 
of the lower Court and direct that the case 
be restored to his pending file. He will 
then consider whether any grounds have 
been shown for any apprehension that 
Musammat Shib Dei will waste or squander 
the property. This order, we need hardly 
point out, will proceed upon some evidence 
and not upon surmises thrown out by a 
person who is not shown to have any direct 
interest in the property. He will then 
consider whether it is necessary to require 
security. = 


Appeal allowed. 





(8. 0. 9 M. L. T, 217.) 
MADRAS HIGH COURT. 
First Civi APPEAL 289 os 1908. 
October 11, 1910. 

Present: —Mr. Justice Abdur Rahim and 
Mr. Justice Krishnaswami Aiyar. 
RAMAN alias KUTTAN’S DAUGHTER 
KABRTHYAYINI AND ANOTHER—PLAINTIFES 

— APPELLANTS 
versus 
THEYYAN’S son RAMAN A}D ANOTSER— 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1903), O. XLI, R. 22 
(4)—Dismissal of appeal jor default—Power of Court 
to deal with memorandum of objections. 

An Appellate Court has power to deal with a me- 
morandum of objections, even though the appeal itself 
is dismissed for default. 

Appeal against the decree of the Subordi- 
nate Judge's Court of South Malabar at Pal- 
ghat in Original Suit No. 54 of 1908. 

Judgment.—this appeal is dismissed 
with costs for default. Under Order XLI, 
rule 22 sub-rule 4, we deal with this 


memorandum of objections. 


. 
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_ We think the memorandum of objections 
must be allowed with costs:—See Achutta 
Bhatia v. Manjunathuyya (1). 

Appeal dismissed; 


Memorandum of Objections allowed. 
(1) 26 M. 654 (F. B.). 


~~ 


ALLAHABAD HIGH COURT. 
Seconp Civin APPEAL No. 676 or 1910. 

i February 11, 1911. 
Present:—Sir John Stanley, Kr., Chief Justice, 
and Mr, Justice Griffin. 

JAGDIP NARAIN SINGH—Prartirr 


—-APPELUANT 
versus 


BILLAR SINGH AND oraers—Deranpants 
5 — RESPONDENTS. 

Adverse possession —Res judicata—Person in posses- 
sion receiving payment as mortgagee cannot plead 
adverse possession ~ Estoppel—Redemption by co-sharer 
—Limitation. 

In 1894 the plaintiff sued fora declaration of his 
title by adverse possession, but the suit was dismissed 
on the ground that his title by adverse possession was 
not established. More than 12 years after the first 
suit, he again sued for a declaration of his title on 
the same ground: 

Held, that the second suit was not barred by 
res judicata. 

A person, who while in possession of certain pro- 
perty, took an assignment of a mortgage-decree upon 
the same property and allowed the puisne mortgagee 
to make the payment under that decree and redeem 
the property, cannot later on be allowed to set 
up that at the date of payment by the puisne mort- 
gagee he was holding the property under an adverse 
title, and that by taking the assignment and receiving 
the payment from the puisne mortgagee he musthe 
deemed to have acknowledged the title of the mort- 

gor to the equity of redemption in the property. 

Obiter—(1) So long as possession can be teferred to 
a right consistent with the subsistence of an owner- 
ship in being at its commencement so long must ihe 
possession be referred to that right rather than to a 
right which contradicts the ownership, 

Ramchandra v. Sadhashive, 11 B. 422, referred to 

(2) In the case of a co-sharer holding mortgaged 
property after redemption by him of the mortgage, 
limitation is computed only from the date when the 
possession becomes adverse by the assertion of an 
exclusive title. 


Second appeal from the decision of the 
District Judge of Gorakhpur dated 26th 
May 1910. 

Mr. B. E. O'Conor (with him Mr. Durga 
Charan Banerji), for the Appellant. 

The Hon’ble Mr. Sunder Lal (with him 
Mr. Wallach), for the Respondents. 

Judgment.—tThis appeal arises out . 
of a suit for a declaration that the plaintiff 
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had acquired a title by adverse possession to 
shares in four villages specified in the plaint, 


and that the defendants second party were not — 


entitled to bring that property to sale in 
execution of a mortgage-decree against the 
defendants first party. 

The defendants, first party, were recorded 
in the revenue papers as owners of a ths 
share in the property in sait, but according 
to the plaintiff they never were in possession 
and he alone was in exclusive enjoyment 
of the property for over 12 years. Defendant 
No. 1, one of the recorded co-sharers, execut- 
eda mortgagé of the property on the 12th 
April 1899 in favour of the defendants second 
party. The latter sued on this mortgage 
and obtained a decree for sale on the 14th 
of December 1905. The present suit was 
instituted on the 3rd July 1:06. 


Prior to this, namely, on the 16th of 
February 1894, the plaintiff had instituted a 
suit praying for maintenance of possession. 
and establishment of his title by adverse 
possession over the property. This suit was 
dismissed on the 18th December 1894 upon 
the finding that plaintiff had failed to prove 
adverse possession for a period of 12 years. 
This decision was upheld on appeal by the 
High Court. The present suit, it will be 
noted, was filed more than 12 years after 
the institution of the former suit. It was 
dismissed by both the Courts below upon the 
ground that the suit was barred by the rule 
of res judicata by reason of the decision in the 
former.suit. This decision was reversed by 
this Court on appeal, the Court holding that 
tho plaintiffs might have acquired a title by 
adverse possession since the 16th February 
1894 and that the doctrine of res judicata did 


not bar it. This Court inits order of remand 
framed two issues for determination, 
namely :— 


(1) Whether the plaintiff has been in 
possession of the land since the 16th of 
February 1894, and if so for what period? 

(2) If the plaintiff has been in possession 
for any time, what was the nature of that 
possession ? 


The Court of first instance found that the 
plaintiff had been in possession of the property 
in suit for a period of over 12 years sincethe 
16th ‘of February 1894 before the institution 
of the present suit, and 

(2) That his possession during that period 
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over three out of the four villages in suit was 
adverse to the defendants. 

On these findings the learned Subordinate 
Judge decreed the plaintiff's suit in respect 
of three villages, and dismissed it with regard 
to the fourth village. 

The defendants appealed against the order 
decreeing the plaintiff's claim while the 
plaintiff appealed against the dismissal of hig 
suit with regard to the fourth village. 

The learned District Judge has allowed the 
defendant’s appeal and has dismissed the 
plaintiff's suit dn toto. The ground upon 
which he dismissed the suit appears to be 
that there was no evidence of an assertion 
by the plaintiff of possession adverse to the 
defendants lst party subsequent in date to the 
16th of February 1594. The learned District 
Judge observes,—“It is obvious that any 
assertion of plaintiff earlier than the 16th cf 
February 1894 is nothing since it is ves 
judicata that he was not then in possession, 
It is equally clear that the plaint is nothing 
since it relates to the date of institution 
and no later and the ves judicata relates to the 
same period as the plaint”, 


The learned Judge appears to labour 
under some misconception as to what was 
decided in the former suit. The decision in 
that suit was not that the plaintiff was not 
in possession but that he had failed to estab- 
lish the acquisition by him of a title by 
adverse possession. It appears to us that the 
assertion of adverse title contained in the 
plaint of the 16th of February 1894 cannot 
be ignored in the manner the Court below has 
ignored it. If the plaintiff had succeeded in 
proving that for a period of 12 years or up- 
wards prior to the institution of this suit he 
has held uninterrupted possession over the 
property in suit adverse to the defendants, 
then he would be entitled to a declaration 
of his title as against them. 


But there is another ground upon which 
the lower Appellate Court dismissed the plains 
tiff’s suit. The defendant Ganesh Prasad in 
conjunction with two other persons mortgaged 
his share, in the villages in dispute to tha 
Gorakhpur Bank and on the- 29th of Novem- 
ber 1901 the Bank obtained a decree on foot 
of this mortgage and on the 16th of January 
1903 sold that decree to a benamidar for the 
plaintiff in this suit who has been found to 
have been the real purchaser. At this date 
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the possession of the plaintiff had not ripened 
so as to give him a title by prescription. The 
defendants, second party, as puisne mortgagees 
paid to the plaintiff the amount of the 
decree so transferred to him and thus stepped 
‘into the shoes of the prior mortgagee. The 
learned District Judge held that by his 
conduct in taking the amount of the decree 
from the ‘defendants, second party, the 
plaintiff admitted the validity of the mortgage 
held by these defendants, and did not hold 
out his own possession as adverse to the defend- 
ant, first party, and he also held that there 
was no evidence of any adverse possession 
Jater than the 16th of February 1894. Adverse 
possession is a question of fact to be deter- 
mined upon evidence and we think that the 
lower Appellate Court was justified under 
the circumstances in holding that adverse 
possession could not “be setup as existing 
at the date of the redemption by the de- 
fendants, second party, of the debt of the 
Bank”. The plaintiff not merely paid off 
the debt of the Bank but also on the strength 
of the security of the Bank and of the 
transfer to him of the Bank’s decree induced 
the defendants, second party, to pay to him 
the debt so transferred. In doing so he 
must be taken to have acknowledged that 
the Bank ‘had a subsisting claim to the 
share 6f=the defendant Ganesh Prasad and 
also the right of the defendants, second party 
to redeem ‘the earlier security by virtue of 
their rights as puisne mortgagees. There 
was evidence that the plaintiff did not at 
this time assert adverse possession of Ganesh 
Prasad’s share. He held himself out to the 
puisne mortgagees as owner of the Bank’s 
interest in that share and his possession, so 
far as the respondents’ interest in the pro- 
perty is concerned, might properly be deemed 
to have been referable to his title by virtue 
of the assignment of the Bank’s decree. A 
man cannot hold a mortgage on his own pro- 
perty, and in taking payment from the 
puisne mortgagees the plaintiff ought, we 
think, to be deemed to have acknowledged 
the title of Ganesh Prasad to the equity 
of redemption in his share of the property. 
“As long as possession can be referred to 
a right consistent with the subsistence of 
an ownership in being at its commencement 
so long musb the possession be referred 
to that right rather than to a right 
which contradicts the ownership” [Ram 
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Ohandra Yashvant v. Sadhasiv(1)]. In a case of 
a co-sharer holding mortgaged property after 
redemption by him of the morigage, limit- 
ation is computed only from the’ date when 
the possession becomes adverse by the asser- 
tion of an exclusive title. At the date of 
the transactions to which we have referred 
we do not think it can be rightly held that 
the plaintiff asserted an exclusive title, 
This being so, whether the possession of the 
plaintiff was adverse or not prior to the 
redemption of the mortgage of’ the Bank 
by the defendants, second party, is im- 
material. By the transactions above re- 
ferred to the prior possession, if adverse, 
was interrupted and limitation could only be 
deemed to run as from their date. 

For these reasons we think that. thelearned 
District Judge came to a right “conclusion, 
and we dismiss this appeal with costs 
including fees in this Court on the higher 
scale. f 


Sian Appeal dismissed, 





ALLAHABAD HIGH COURT. 
Seconp Civit APPrRAL No. 815 or 1910, 
February 10, 1911. 

Present :—-Sir John Stanley, Kr., 
Chief Justice, and Mr. Justice- Banerji. 
Rana PIRTH] SINGH-—PGAINTIPE— 
APPELLANT 
versus 
MARN SINGH AND oruers—Devenvants 
— RESPONDENTS. 

Valuation of suit for purposes of jurisdiction—Value 
as placed by plaintiff in the plaint to be looked at. 

The plaintiff brought a suifon foot of a security- 
bond in which certain property had been hypothe- 
cated. The prayers in the plaint were (1) fora de- 
claration that certain prior mortgages on the proper- 
ty had been fully discharged and this relief was valued 
at Rs. 4,938: (2) for a decree on the security-bond 
for Rs. 4,531: 

Held, that though it was not obligatory on the 
plaintiff to seek relief (1), yet as he had chosen to do 
so the Courts must lookat the value of the suit as 
framed, 


Second appeal from the decisionof the Dis- 
trict Judge of Saharanpur, dated the 7th of 
May 1910. 

Mr. J. N. Ohoudhri (with the Hon’ble Mr. 
Sunder Lal and Mr. Nehal Ohand) for the 
Appellant. 

The Hon’ble Mr.‘ Moti Lal Nehru (with 
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him Mr. Durga Oharan Banerji), for the Re- 
spondents. 

Judgment.—tThe only question in 
this appeal is whether or not the petition 
of appeal was properly presented in the Court 
of the District Judge. The suit was brought 
by the plaintiff to recover the amount due on 
a security bond of the 17th of August 1895 
in which certain property was hypothecated. 
It is stated in the claim that there were two 
earlier mortgages. One dated the 9th of 
August 1895 and another dated the 7th of 
April 1906. Butin his plaint the plaintiff 
alleged that both these bonds were satisfied. 
The prayers in the plaint are (1) for a de- 
claration that the amounts due on the two 
bonds, which we have mentioned above, have 
peen satisfied and discharged in full and the 
value of this claim is stated to be Rs. 4,938 
and (2) that an order may be passed directing 
the defendants to pay to plaintiff on foot of 
his security a sum of Rs. 4,531-3-0. There is 
a further alternative prayer that an order 
in any case may be passed directing the de- 
fendants to pay the amount due to the plain- 
tiff on foot of his security bond and for sale of 
the property hypothecated in it subject to the 
prior lien of the defendants Nos. 7-8 (that is 
the mortgagees under the two earlier deeds) 
in case it be found that the bonds have not 
been satisfied. 

The Court of first instance found that the 
two earlier mortgages were satisfied and gave 
a decree to the plaintiff in accordance with 
prayers 1 and 2. 

An appeal was presented to the District 
Judge. An objection was raised by the plain- 
tiff to the jurisdiction of the District Judge 
on the ground that the value of the suit in 
the Court of first instance largely exceeded 
Rs. 5,000, that in fact the value of the suit in 
that Court was the aggregate of the two 
sums of Rs. 4,988 and Rs. 4,531-3-0 at which 
it was valued by the plaintiff. The learned 
District Judge overruled this objection. He 
states in his judgment,--It seems to me 
that the value of the suit must be taken to 
be the amount claimed under prayer (b) (i. e. 
the second prayer of relief). The only ques- 
tion in prayers (a) and (c) was whether the 
property hypothecated for the lease money was 
burdened by prior encumbrances or not. These 
prayers affected not the amount which would 
be declared due to the plaintiff but only the 

- extent to which that amount might be realis- 
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ed out of the sale. proceeds of the hypothecat- 
ed property.” The learned District Judge 
is, no doubt, right in this latter observation 
but he seems to us to have overlooked the 
fact that the first prayer in the plaint is a 
prayer for a declaration that the two earlier 
mortgages were discharged and satisfied, and 
also the fact that the defendants Nos. 7 and 8 
were impleaded with a view to a decision by 
the Court as to the rights of these mortgagees, 
In view of this it cannot be said that the 
prayer for a declaration was merely ancillary 
to the main prayer in the suit or that it is 
not a substantial claim for a relief as against 
the two earlier incumbrances. The result of 
the decision in regard to the first prayer was 
to relieve the mortgaged property from any 
claim on foot of these mortgages and so to 
enhance the value of the security ‘of the 
plaintiff. 

As regards the tribunal to which an appeal 
is to be preferred section 21 of the Civil 
That 
section enacts that save as enacted by earli- 
er provisions in that Act, which do not apply 
to this case, an appeal from a decree or order 
of a Subordinate Judge shall lie (a) to the 
District Judge where the value of the origi- 
nal suit in which or in any proceedings aris- 
ing out of which the decree or order was 
made did not exceed Rs. 5,000 and (b) to the 
High Court in any other case. Here the 
value of the original suit according to the 
valuation put upon it by the plaintiff himself 
was in respect of prayer (a) Rs. 4,938 and in 
respect of prayer (b) 4,581-3-0, The value 
of the suit, therefore, was unquestionably over 
Rs. 5,000. It may be that the first prayer 
was unnecessary. It was not obligatory upon 
the plaintiff to seek a declaration that the 
earlier mortgages were discharged, nor was it 
obligatory upon him to implead these mort. 
gagees, numely, defendants Nos, 7 and 8 but 
he has chosen to do so, and has valued hig 
suit accordingly. We have only to look and 
the Court below had only to look at the value 
of the suit, as framed, and that value 
largely exceeds Rs. 5,000. 

For these reasons we allow the appeal, set 
aside the decree of the Court below and direct 
that the memorandum of appeal be returned 
to the defendants-respondents with a view 
to its being presented to the proper Court. As 
this question was raised in the lower Appel- 
late Court the respondents must pay the costs 
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of this appeal. These costs will include fees 
on the higher scale. 
Appeal allowed, 


CALCUTTA HIGH COURT. 
Seconp Civiu Arrear No. 2331 or 1908. 
February 1, 1911. 
Present:—Mr. Justice Mookerjee and 
My. Justice Teunon. 

SHIB CHANDRA MOOKERJEE— 
Prarntirr—APPELLANT 
versus 
KRISHNA CHANDRA BASU AND OTHERS 
— DEFENDANTS—RESPONDENTS, 

Injunction Restraining defendant from executing 
decree obtained by fraud—Purchase of jama by plaint- 
iff—Recognition of purchuse by defendant—Subsequent 
suit for rent brought against former tenant— Fraud. 

The plaintiff purchased two jamas. The defend- 
ant-landlord brought a suit against the plaintiff in 
respect of one jama and obtained a decree, subse- 
quently he brought another suit in respect of the 
second jama against the old tenant, the vendor of tho 
plaintiff, and obtained a decree. The plaintiff 
brought a suit for injunction to restrain the defend- 
ant from executing his fraudulent decree: 

Held, that the decree obtained by the defendant- 
landlord against the old tenants is fraudulent and 
cannot be allowed to be executed against the jama 
in the hands of the plaintiff. 

Appeal from the decree of the District 
Judge of 24-Pergunnahs dated June 23, 1908, 
affirming that of the Munsif of Baraset, dated 
February 20, 1908. 

Babu Manmotha Nath Mukherjee, for the 
Appellant. 

Babu Surendra Chandra Sen, for the Re- 
spondent. 

Judgment.—tThis is an appeal on 
behalf of the plaintiffs ina suit for an in- 
junction to restrain the first two defendants 
from executing a decree for rent, obtained by 
the latter against the defendants Nos. 3 and 4, 
jn so far as the holding in the hands of the 
plaintiff is concerned. 

The case for the plaintiff was that the decree 
jn question had been obtained fraudulently, 
and consequently the landlords were not en- 
titled to execute it against the holding which 
had been purchased by the plaintiff from de- 
fendants Nos. 3 and 4. The Courts below 
have dismissed the suit on the ground that the 
alleged fraud has not been established. But 
the facts found in the judgment of the 
learned Subordinate Judge do not support 
his conclusion. 


It appears that the plaintiff had purchased 
two jamas, one of which ib is said bear the 
rental of Rs. 110 and odd and the other 
Rs. 23 and odd. The learned Judge has 
found that after the purchase by the plaint- 
iff, there were negotiations between him and 
the landlords for kharij. While those negoti- 
ations were going on, the gomashta gave the 
plaintiff some rent receipts with the jamas 
amalgamated, but the rents due on them 
were left blank. If the gomashta had author- 
ity to receive rent from the plaintiff and if 
in amalgamating the jamas he did not act in 
excess of his authority, clearly there was 
recognition by the landlords of the purchase 
by the plaintiff. Consequently it would not 
be open subsequently for them to bring a 
suit for rent against the original tenants. It 
has also been stated to us that the landlords 
brought a suit for rent against the plaintiff 
in which rent was claimed at the rate of 
Rs. 123 and odd. In that suit, rent was 
decreed against the plaintiff for Rs. 110 
and odd. The landlords subsequently brought 
a suit for rent in respect of the second jama 
against the defendants Nos. 3 and 4, pre- 
decessors-in-interest of the plaintiff. If in the 
suit for rent brought by them against the 
plaintiff the claim was in respect of both the 
jamas, there was clearly a recognition by 
them of the purchase by the plaintiff, and 
merely because the plaintiff as defendant in 
that suit had set up successfully an apparent- 
ly fraudulent defence, there would be no 
justification for the landlords to commit fraud 
on the plaintiff by obtaining a decree for 
rent against his vendors after they them- 
selves had recognised his purchase. It is 
obvious from the proceedings in the Court 
below that this fundamental point in the case 
has been overlooked and has not been pro- 
perly tried. If,asa matter of fact, there 
has been recognition of the plaintiff by the 
landlords either by reason of receipt of rent 
from him or by reason of a suit having been 
brought against him in respect of both the 
jamas, clearly, the decree obtained by the 
landlords against defendants Nos. 3 and 4 
cannot be allowed to be executed against the 
property in the hands of the plaintiff. 

The result, therefore, is that this appeal 
must be allowed. The decree of the District 
Judge is set aside and the case is remanded 
to him in order that the question indicated 
as also any other question that may arise 
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between the parties on the pleadings may be 
considered and decided. If the learned Dis- 
trict Judge finds that additional evidence is 
necessary to enable him to decide the ques- 
tions which require consideration, it will be 
open to him to give the necessary directions, 

We may add that it would be obviously 
desirable to call for the records of the pre- 
vious suit for rent so that the plaint, the 
written statement and the judgment and 
decree may be before the Court. 

The costs of this appeal will abide the 
result, 

Appeal allowed, 


CALCUTTA HIGH COURT. 
Criminau Reviston No. 1571 or 1910. 
January 30, 1911. 
Present:—-Mr. Justice Holmwood and 
Mr. Justice Sharf.ud-din. 
DEBILAL AND ANOTHER— PETITIONERS 
VETSUS 


DHAJADHARI GOSHAMI—Opposire- 


PARTY. 

Criminal. Procedure Code (Act V of 1898), s., 195, cl. 
(1) (c) and cl. (3)—Sanction to prosecute—Party to 
proceeding-——Witness— Abetment of forgery. 

Under section 195, clause (1), sub-clause (c), read 
with clause (3) of the Code of Criminal Procedure, 
sanction of Court for the prosecution of offences 
in respect of documents produced in Court is only 
necessary when the offence is committed by parties 
to the proceeding, whether the offence be one of 
the substantive offences under sections 468, 471, 
475 or 476, Indian Penal Code, or it only amounts 
to abetment of any such offences. Sanction is not 
necessary against any person whois not a party to 
the suit. A witness is not a party to the snit. 

Eadara Virana v. Queen, 3 M, 400, In re Devji valad 
Bhavani, 18 B. 581, Sequeira v. Inja Bai, 25 M. 671, 
Emperor v. Ghansham Singh, 32 A. 74; 4 Ind. Cas. 105; 
6 A. L, J. 988; 10 Cr. L. J. 497; "Anna Ayyar v. Em- 
peror, 30 M. 226; .6 Cr. L.J. 181; Noor Mahmad v. 
Katkhosru, 4 Bom.L. R. 268, followed. 

No sanction is necessary to prosecute a witness 
in respect of the offences mentioned in sub-clause 
(e) of clause (1) even where there are other charges 
against him involving the necessity of sanction; and 
the witness may be tried for the first mentioned 
offences without sanction, even though no sanction 
is given in respect of the latter offences. 

Giridhari Marwari v. Emperor, 12 O. W. N. 822; 
8 C. L. J. 73:8 Or. L. J. 51, distinguished. 


Rule against the order of the Sub-Divi- 
sional Magistrate of Arrah, dated November 
14th 1910, issuing warrant against the peii- 
tioners under sections 466, 467 and 471 of 
the Indian Penal Code, 
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Babus Dasarathi Sanyal and Debendra Nath 
Bhattacharyya, for the Petitioners. 

Mr. S. P. Sinha, Counsel, and Babu Raghu 
Nath Singh, for the Opposite Party. 

Judgment.—tThis was a rule calling 
upon the District Magistrate of Sahabad to 
show cause why the order to prosecute the 


‘petitioners under sections 466, 467 and 471, 


Indian Penal Code, should not be set aside on 
the ground that it was made without juris- 
diction inasmuch as the sanction of the Civil 
Court was necessary, because the petitioners 
are only liable to be tried as abettors or joint 
offenders with the party to the probate suit. 

As regards the charge under section 467 
of forging the Will and abetting such forgery 
by the attesting witness there is, we find, a 
strong body of authority in the Madras, Bom- 
bay and Allahabad Courts that sanction is 
not necessary against any person who is not 
a party to the suit and that witnesses are not 
to be considered parties to the suit. More- 
over, the Judge is not competent to grant 
such sanction even if itis asked for against 
any but the actual parties in the case before 
him. We have considered the cases of Hadara 
Virana v. Queen (1); In re Dew? valad 
Bhavani (2); Sequeira v. Luja Bas (8); 
Noor Mahamad v. Kaikhosru (4); Anna Ayyar 
v. Emperor (5) and Emperor v. Ghansham 
Singh (6), and there are other cases to the 
same effect and no case per contra, There 
is no direct authority on the point in this 
Court but the Judges in Akhil Chandra Deo 
v. Queen Empress (7), seem to have taken the 
rule for granted at page 1006 where they 
point out the difference in the power of a 
Civil Court in directing a prosecution under 
section 476 in respect of any document or 
act which is brought under its notica in the 
vourse of a judicial proceedings and the power 
to grant sanction under section 195 which is 
qualified in certain cases like the present 
where sanction can only be given against a 
party to any proceeding in Court. Had the 
matter been res integra this is the view that 
‘we should have had to take on the word of 
the statute. 

But it is argued on the authority of 

(1) 3 M. 400. (2) 18 B. 581. 

(3) 25 M. 671. 

(4) 4 Bom. L. R. 268. 

(5) 80 M. 226; 6 Cr. L. J. 181. 

(6) 32 A. 74; 4 Ind. Cas. 105; 6 A. L. J. 983; 10 Cy, 


L. J. 497. 
(7) 22 0. 1004, 
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Giridhart Marwari v. Emperor (8), to which 
one of us was a party, thal sanction is 
necessary where there are other charges in- 


volving the necessity of sanction which may 
be made against the accused. 


It is pointed out that the private prosecu-" 


tor did actually apply for sanction to pro- 
secute the petitioners and the lady who pro- 
pounded the Will as a party to the probate 
case, under sections 467, 471,193 and 1$2. 
This application was for some reason with- 
drawn. Now, it is obvious that had the ap- 
plication goneon, the Judge could only have 
given sanction as regards sections 193 and 182 
against the present petitioners and would 
have been obliged to decline jurisdiction in 
respect of sections 467 and 471 except as re- 
gards the lady who was a party to the probate 
suit. The fact that there were other charges 
intimately connected with the charges under 
section 467 and section 471 might induce this 
Court to exercise its powers of supervision by 
directing the stay of proceedings until the 
whole case against an individual was complete 
and ready for trial by obtaining sanction upon 
other necessary charges and this is precise- 
ly what happened in Giridhari’s case (8). 
Giridhari was a party to the suit and had 
hotly contested the genuineness of the docu- 
ment which he was alleged to have forged. 
It was further alleged that he had defrauded 
the complainant under section 423 by execut- 
ing the document and had been guilty of false 
personation under section 82 of the Indian 
Registration Act. 

The Judges held that it was desirable that 
the case under these latter sections should not 
proceed until sanction had been obtained as 
regards the forgery, for it was unfair on 
the accused to be tried piecemeal for a single 
transaction, 

But here the facts are quite different. 
One petitioner is the scribe who is alleged to 
have forged the Will before it was brought 
into Conrt, and the other is an attesting wit- 
ness who abetted such forgery at the time 
by affixing his signature. If the Civil Court 
did not see fit to commit these persons for 
perjury and giving false information under 
sections 193 and 182 in respect of the evi- 
dence they gave in Court, it was certainly 
not incumbent on the private prosecutor to 
refrain from prosecuting them for forgery on 


the ground that they had subsequently also 
(8) 12.0. W, N. 822, 8 C. L. J, 73; 8 Cr, L, J, 51L 
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committed perjury. In Giridhari’s case(8) the 
forgery, the user and the fraud under sec- 
tion 423 were all one transaction supported by 
false personation. : 

Here the petitioners are not parties to the 
probate suit and the forgery is an offence 
antecedent to, and quite independent of, the 
probate proceedings. Asregards the charge 
of user under section 471 it is argued with 
some force that the only user alleged is the 
user in the Probate Court and that the 
present petitioners could only be charged 
with abetment of such user in Court. On 
this it is contended that the new sub-sec- 
tion (3) to section 195 makes the provisions 
of sub-section (1) with” reference to the 
offences named therein, apply also tc the 
abetment of such offences and attempts to 
commit them, and, therefore, sanction 
is necessary against the abettor of user in 
Court. 

It is doubtful whether a witness who 
swears to the truth of a document in Court 
can be said to abet its use. It has been ruled 
in the case of Asimuddi v. Emperor (9), 
that it is impossible to say that a person 
who merely gives evidence uses the docu- 
ment, unless he endeavours to induce some 
person or the Court to do some act which he 
or it would not do if it was known tobe a 
forgery. 

If the wide proposition of law laid down by 
the Allahabad Court in Ghansham Singh’s 
case (6) is followed no question arises on the 
abetment by a witness, as that ruling clearly 
lays down that it is only abetment by a party 
which requires sanction. 

We see no reason to differ from that deci- 
sion at the present stage of the case. Tb has 
much to support it. If the words “abetment 
of such offence” be substituted for the word 
“offence” in every passage in which the 
word offence appears in clause (c) sub-seo- 
tion (1) the interpretation of the Allahabad 
Court is on the face of it correct. 

If itonly be substituted for the word 
“offence” in the first line of the clause the 
interpretation might conceivably be the other 
way, but that question does not at present 
arise asthe patitioners arecharged with actual 
user aud not with abetment. 

If that user was confined to their actioa in 
giving evidence in Court they will have a 


$ (9) 1LG. W. N, 833; 5 0. L. J. 454; 5 Oe L J, 
5l, - 
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good defence on the authority of this Court 
in Astmuddt’s case (9) above ‘referred to, but 
if the user consists in other acts preparatory 
to the casé in Court, as for instance, if they 
made use of the lady partitioner in probate as 
a mere tool to further their own designs there 


may be a case of user under section 471 which f 


should go to trial. 

At present we are not concerned with 
the allegations of- the parties but only 
with the question whether sanction is or 
is not necessary. Ona consideration of the 
authorities we have cited we find that sanc- 
tion is not necessary and we accordingly dis- 
charge the rule. 


Rule discharged, 


PUNJAB CHIEF COURT. 
Srconp Civit Arrear No. 1247 or 1909. 
January 4, 1971. 

Present:—Sir Arthur Reid, Kr., Chief Judge. 
Sardar ARUR SINGH—Derenpant— 
APPELLANT 

~ versus 
DAYAL SINGH AND OTHERS—PLAINTIFFS 


AND DEFENDANTS— RESPONDENTS. 

Provincial Small Cause Courts Act (IX of 1887), Sch. 
II, Arts. 11,12, 18—Suit for share of Darbar offerings 
— Jagir income —Question of title—Punjab Courts Act 
(XVIII of 1884 as amended), s. 70 (1) cls. (a) and (b) 
-—Misinterpretation of document—Error of law— 
Material irregularity —Revision— Appeal, 

Plaintiff sued as the adopted son of one S., for 
the latter’s share, ag pujari of the Darbar Sahib at 
Tarn Taran, of the income of the Darbar Sahib from 
offerings as well as for a share of the profits of 
the Jagir attached to the Darbar Sahib which con- 
stituted a part of the income thereof. The value of 
the suit was less than Rs, 1,000: 

Held, that the suis was a Small Cause and, there- 
fore, a decree in the suit was not appealable under 
nection 70 (1) (b) of the Punjab Courts Act. 

Held, also, that the fact that the income of the Jagir 
in the ‘hands of the defendant formed a part of the 
claim, or that the question of plaintiff’s title on the 
basis of adoption arose in the snit, did not alter the 
nature of the suit. i 

Atra v. Jowala Singh, 188 P. R. 1888; Harnam v. 
Ganda, 81 P. R 1839; Juwahir Singh v. Sardar Man 
Singh, 84 P. R. 1892; Narayan Bhaskar v. Balaji 
Bapuji, 21 B. 248, followéd. 

Hayat Saah v. Jawaya, 204 P. R. 1889; Krishnabhat 
v. Kapabhat,6 B. H. ©. R. A. C. J. 187; Venkaji 
Lakshman v. Yamuriabai, 7 B. H.C. R. A. C. J. 114, 
Balwantray v. Purshotm, 9 B. H. ©. R. A. C. J. 99; 
referred to. 

Held, further, that the mere misinterpretation of 
documents or error of law does not amount to a 
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material irregularity within the meaning of gochion 
70 (1) (a) of the Punjab Courts Act. 

Gulla Singh v. Sunder Singh, 106 P. R. 1908; 18 
P. L. R. 1908;161 P. W. R. 1908, referred to. 


Second appeal from the order of the 
Divisional” Judge, Amritsar Division, dated 
the 19th April 1909, confirming that of the 
Munsif, Ist Class, Amritsar, dated the 8th 
April 1908, decreeing the claim. 

Rai Bahadur Lala Lal Chand, 
Appellant. . 

The Hon'ble Mr. Muhammad Shaft and 
Lala Duni Chand, for the Respondents. 

Judgment.—tThe first question for 
decision is whether the suit is a Small Cause. 
If this question is answered in the affirmative, 
section 70 (1) (b) of the Punjab Courts Act 
is not applicable, the sum in suit being less 
than Rs. 1,000. 

Counsel for the respondent, who objected 
that section 70 (1) (b) did not apply, cited 
Atra v. Jowala Singh (1); Harnam v. Gandu 
(2); Hayat Shah v. Jawaya (3); Jawahir 
Singh v. Sardar Man Singh (4) and Narayan 
v. Balas (5). 

The appellant is manager of. the temple 
in suit, and the other defendant is brother 
of the late Santokh Singh, whose adopted 
son the plaintiff-respondent claims to be. 
The suit was for a share of Santokh Singh’s 
share as pujari in the income of the Darbar 
Sahib at Tarn Taran, Amritsar District. The 
main issue raised here was whether adoption 
conferred on the plaintiff-respondent the 
right to share in the offerings and the profits 
of the Jagir attached to the Darbar Sahzb, 
constituting the income thereof. 

In Atra v. Jowala Singh (1) cited above, a 
Division Bench held that a suit against the 
manager, the distributing daroga and certain 
pujaries who denied the plaintiff's right, 
for a share of money received for pujaries 
was a Small Cause, in spite of the fact that a 
question of title had been raised by the 
defendant’s pleadings. 

In Harnam v. Gandu (2) a Division Bench 
held that a suit by certain acharajs to recover 
from the defendant the wirt realised by him 
upon a death ona date alleged by plaintiffs 
to have been allotted to them alone, was a 
Small Gause and was not excluded from the 


(1) 188 P. R. 1888. 
(2) 8L P. R. 1889. 
(3) 204 P. R. 1889. 
(4) 84 P. R. 1892. 
(5) 21 B. 248. 
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jurisdiction of a Small Cause Court by 
Article 13 of the second Schedule of Act IX 
of 1887, which must be limited to suits 
against the person by whom the dues are 
payable or his legal representative and 
cannot be extended to suits for recovery of 
dues from a person to whom they have been 
wrongfully paid. 

In Hayat Shah v. Jawaya (3)Rivaz, J.. held 
that a suit by the Chaudhrisof a village against 
the zemindars for a sum wrongfully realized 
by the latter as a percentage on all articles 
sold in the village, that percentage being the 
right of the Ohaudhits, was cognisable by a 
‘Small Cause Court, section 77 (j) of the 
Tenancy Act being limited to suits against 
the persons lable to pay such percentage, 
and Article 39, Schedule II of Act IX of 
1887, not being applicable. 

In Jawahir Singh v. Sardar Man Singh (4) 

a Division Bench held that a suit for a certain 
share of offerings received at a shrine fora 
certain period, on the allegation that the 
plaintiffs were successors of the former 
incumbent against two defendants, one of 
whom was the manager who held the money 
in dispute in safe custody only, and the other 
rival claimant, was a Small Cause. 
- In Narayan Bhaskar v. Balaji Bapuji 
(5) a Division Bench, constituted by 
Farran, C. J., and Parsons, J., held that a 
suit fora share in the produce of certain 
dhara and khote (immoveable) properties, 
Rs, 339-14.2 or any other sum found 
due on taking accounts from the defendant, 
the managing khot, who denied the plain- 
tiff’s right to the produce of some of the 
properties, was a Small Cause, in spite ofa 
question of title being raised and an account 
being asked forin the alternative. Counsel 
for the. appellant cited Krishnabhat v. Kapa- 
„bhat (6); Venkaji Lakshman v. Yamunabai (7); 
Balvantray v. Purshotam (8). 

In Krishnabhat v. Kapabhat (6), a Division 
Bench held that the office of hereditary priest 
to a temple, though not annexed to or held 
by virtue of the ownership of any land, was 
jmmoveable property under Hindu Law and 
must be treated as such for the purposes of 
clause 12 of section 1 of the Limitation Act, 
‘XLV cf 1859. In Venkaji v. Yamunabai (7) 
a Division Bench held that a snit by an 


(6. 6 B. H. C. R. A. O. J. 187. 
(7) 7 B. H. 0. R. À. C. J. 114. 
(8) 9 B. H. GC. R. A. C. J. 99, 
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ulleged sharer in a hakwartana allowance 
belonging to the deshpande watan of the joint 
family, to recover from the defendant, who 
received the whole allowance from Govern- 
ment, the plaintiff's share in it, was nota 
Small Cause within the terms of section 6, 
Act XI of 1865, “personal property” in that 
section being limited to chattels moveable 
and not including claims to money other 
than those distinctly specified in the statute. 

With reference to this ruling it must be 
noted that section 6, Act XI of 1865, specifies 
the suits cognisable by Courts of Small 
Causes, while section 15, Act IK of 1887, ap- 
plies the Act to all suits of a civil nature with- 
in the pecuniary limit, except suits specified 
in the second Schedule, and subject to the 
provisions of any Act for the time being in 
force. ` 

In Balwantray v. Purshoiam (8) a Full 
Bench upheld Krishnabhat v. Kapabhat (6). 

In Dest Singh v. Narain Das (9) a 
Division Bench held that a ferry, such as 
that at Khushalgarh, must be regarded as 
immoveable property vested in the Local 
Government and that a plaintiff, when 
claiming as lessee to recover ferry tolls or 
dues, claims to recover by reason of an 
interest in immoveable property transferred 
to him by Government, and that the snit is 
excluded by Article 13 of the Small Cause 
Courts Act of 1887 from the jurisdiction of a 
Small Cause Court. The facts dealt with 
are clearly distinguishable from those of 
the present case and the sums claimed were 
dues in respect of the use of immoveable 
property. 

The weight of authority is, in my opinion, 
very much on the side of the present suit 
being a Small Cause, and the preliminary © 
objection, that no appeal under section 70 
(1) (b) lies must be allowed. 


Precedents in Atra v. Jowala Singh (1); 
Harnam v. Gandu(2); Jawahir Singh v. Sardar 
Man Singh (4) and Narayan Bhaksar v. Balaji 
Bapnji (5) are very directly in point and Arti- 
cles 11 and 12 of the Schedule are as in- 
applicable as Article 13, the fact that of the 
amount in suit Rs. 62-10 are claimed as income 
of the jagir in the hands of the manager not 
placing the sait on a footing differing from 
that occenpied by the suit dealt with in 
Narayan Bhaskar v. Balaji Bapuji (5). 

9) 80 P. R. 1898, 
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The question whether section 70 (1) (a) of 
the Punjab Courts Act is applicable remains, 

Counsel for the appellants contended that 
the lower Appellate Court had ignored a 
mass of documentary evidence and prece- 
dents supporting the contention that the 
dasturulaml of the Amritsar Golden Temple 
governs the Tarn Taran Darbar Sahib and 
cited Greadharee Das v. Nundokissore Das (10) 
where it was remarked. “It is to be observed 
that the only law as to these Mahanis and 
their offices, functions and duties is to be 
found in custom and practice, which is to be 
proved by testimony; and Gulla Singh 
v. Sunder Singh (11), in which it was 
held that where a Court ignores important 
documentary evidence or places upon it a 
perversely erroneous interpretation, it acts 
with. material irregularity within the terms 

< of section 70 (1) (a). 

I see no reason for holding that the 
lower Appellate Court hay ignored, or placed 
a perversely erroneous interpretation upon 
any evidence cited, and mere misinterpreta- 
tion of documents or error of law does not 
justify interference under section 70 (1) (a). 

I dismiss the appeal with costs and I 

decline to interfere under section 70 (1) (a). 
The fact that the pecuniary limit for inter- 
ference uuder section 70 (1) (b). in Small 
Causes is Rs. 1,000, whila under the Code of 
Civil Procedure the pecuniary limit for 
second appealin Small Causes is Rs. 500 
only, does not extend the power to interfere 
under section 70 (1) (a) beyond the limits 
prescribed by that sub-section. 


. Appeal dismissed. 
(10) 11 M. I. A. 403 ab p. 428 ; 8 W. R. 25 (P. CO). 
R (11) 105 P. R. 1908; 173 P. L. R. 1909; 151 P. W. 
_ R. 1908. 





(s. c. 13 6. L. J. 129; 8 A. L. J. 147 ; 13 Bom. L. R. 9; 
9 M. L. T, 200; 84 Bar. L. T. 33.) 
PRIVY COUNCIL, 

APPEAL From Lower Burma Cater Court. 
December 14, 1910. 
Present:—Lord Loreburn, L. C., Lord 
Macnaughten, Lord Atkinson and 
Lord Robson. 

BIRCH AND oraers—AccuseD—PsTITIONERS 
yersus 
EMPEROR—-OpPPoSs[TE PARTY. 

Privy Council—Appeal—Criminal proceedings— 
When appeal may be allowed. 

His Majesty will not review criminal proceedings 
unless it be shown that by a disregard of the forms 
of legal pracess, or by some violation of the principles 


INDIAN CASES 


581 


of natural justice, or otherwise, substantial and grave 
injustice has been done. 

In re Abraham Mallery Dillet, (1887) 12 A. C. 459 
at p. 466; 56 L. T. 615; 86 W. R. 81; 16 Cox. C. C. 241, 
followed. 

An applicant for special leave ought to show tho 
materials upon which one of those propositions can 
be established, and ought fully to inform the Board of 
the Judicial Committee of the facts. 


Petition for special leave to appeal from 
the conviction and sentence passed by the 
Chief Court of Lower Burmah on April 12, 
1910. 

Facts.—tThe petitioners were the acting 
Superintendent, the acting Assistant Superin- 
tendent and thé Head Clerk of the Kheddah 
department under the Government of Barmah. 
Thé business of this department is to organise 
hunts and capture of wild elephants and for 
this purpose to engage hunters who as re- 
gards pay were placed in three grades, the 
sanctioned pay of the grades being Rs. 20, 
18 and16 per month respectively. The ac- 
cused, it is alleged, engaged hunters at lower 
salaries and misappropriated the difference. 

The charges were framed in accordance 
with the provisions of section 222A of the 
Criminal Procedure Code. The accused 
contended that although the charges verbally 
complied with the provisions of section 2224, 
they were against the spirit and inten- 
tion of that section, and really amounted to 
several hundred charges added together and 
called one. 

The Jury returned a unanimous verdict of 
guilty and the accused were each sentenced to 
five years’ rigorous imprisonment. They 
applied for special leave to appeal tothe Privy 
Council. 

Messrs. De Gruyther K. O. and Hddis, for 
the Petitioners. 

Judgment. 

The Lord Chancellor— Their Lordships are 
unable to advise His Majesty that leave to 
appeal should be given in this case, 

The rule as regards criminal proceedings 
is very well-known and was laid down in 
Dillet’s case (1). It was there said “Her 
Majesty will not review criminal proceedings 
unless it be shown that by a disregard of the 
forms of legal process, or by some violation of 
the principles of natural justice, or otherwise, 
substantial and grave injustice has been done.” 

The applicants ought to show the materials 


upon which one of those propositions can be 
(1) (1887) L. R. 12 A.C. 459 at p. 456; 56 L. T, 
615; 36 W. R. 81; 16 Cox. C. O. 241. 
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established, and ought fully to inform the 
Board of the facts. 

In the present case the applicants have 
not shown the materials, have not fully 
informed the Board of the facts, nor have 
they even given a summary view of the course 
of the trial, and of the evidence. 

Leave refused. 

Solicitors for the Petitioners: Messrs. 
Sanderson, Adkin, Lee and Eddis. 





(s. a. 13 C. L. J. 157.) 

v CALCUTTA HIGH COURT. 
MiISCELLANEOUS Civiu Aresar No, 26 or 1910. 
February 21, 1910, 

Present: —Mv. Justice Mookerjee and 
| Mr. Justice Teunon. 

UPENDRA NATH NAG CHOWDHRY 
AND OTHERS— DEFENDANTS— APPELLANTS 
versus 
| BHUPENDRA NATH NAG CHOWDHRY 
AND OTBERS—PLAINTIFES-— RESPONDENTS. 

Civil Procedure Gode Act V of 1908), O. XL,r. 1 
and O. XLIII, r. 1 cl. (s)—Receiver, order appointing— 
Appeal--Interlocutory order—Final order. 

Tt is the final order appointing a Receiver which 
is appealable: an interlocutory order for the appoint- 
ment of a Receiver that “the property in suit will 
be better managed if it be placed in the hands of a 
competent Receiver”, is not appealable. 

Appeal from the order of the Subordinate 
Judge of 24-Pargannahs, dated the 8th 
January 1910. 

Babus Nilmadhub Bose, Shib Ohundra Palit 
and Birai Mohan Mojumdar, for the Appel- 
Jants. 

Babus Bordo Nath Dutt, Mahendra Nath 
Roy and Tarakeswar Pal Ohowdhury, for the 
Respondents. 

Judgment.—wWe are invited in this 
appeal to set aside an order made by the 
Court below in a suit for partition. The Sub- 
. ordinate Judge was invited by the plaintiffs 
to appoint a Receiver, and upon the materials 
.-placed, before him, he came to the conclusion 
. that a Receiver ought to be appointed. 
.On the 8th January last he recorded an 
“order to this effect, which concluded with 

the following words: “I think the whole of 
the property in suit will be better managed 
“and the interest of all the parties will be 
better served if the property in suit be 
placed in the hands ofa competent Receiver.” 
Against this order, the defendants preferred 
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the appeal now before ns on the 19th January. 
The appeal is manifestly incompetent. Order 
XL, rule 1 of the Code of 1908 provides 
that where it appears to the Court to be 
just and convenient, the Court may by order 
appoint a Receiver of any property whether 
before or after decree. Order XLIII, rule 1, 
clause (s), then provides that an appeal lies 
against’ an order made under rule 1 of 
Order XL. Itis clear, however, that the 
order made by the Court below is not the 
final order appointing a Receiver of the pro- 
perty in suit. That order was made by the 
Court below after the present appeal had 
been lodged in this Court. We are informed 
that on the 24th January 1910 the office 
of Receiver was offered to one Rashbehary 
Mandal, who, however, did not intimate his 
acceptance of the same. The result. was 
that on the 2nd February his. appointment . 
was cancelled, and Nakuleswar Bose was ap- 
pointed Receiver. The order which was 
appealable under the Code was this final 
order, but no appeal up to the present time 
has been preferred against it. There is, 
in our opinion, no room for reasonable doubt 
that the interlocutory order now before us 
is not open to appeal. The appeal is, there- 
fore, premature and must be dismissed. 
As the respondents did not object to the 
incompetency of the appeal, there will be 
no order for costs. 
| Appeal dismissed. 





(s. c. 18 C. L. J. 159.) 
CALCUTTA HIGH COURT. 
Recovar Civiu Appsat No. 167 or 1908. 

May 4, 1910. 
Present: —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

BEJOY CHAND MAHATAP BAHADUR 
Zemindar—CLatwaNnt—A PPELLANT 
versus 
P. K. MOZUMDAR—Patnidar—Cratmant 

A — RESPONDENT. 

Land Acquisition—Apportionment between zemindar, 
patnidar and tenants —Reference by patnidar—Increase 
of compensation money—Zemindar’s right to portion of 
increused amount. 

In a proceeding under the Land Acquisition Act, the 
ordinary rule isthat a party who has raised no 
objection to the apportionment of compensation made 
by the Collector, must be taken to have accepted the 
award in that respect, and such person, upon a 
reference made by some other party who considers 
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himself aggrieved by the award of the Collector, is 
tiot entitled to have it varied for his own benefit. 

Abu Bakar v. Peary Mohan Mookerjec, 34 C. 451, 
followed. 

Promotha Nath v. Rakhal Das, 110. L. J. 420; 6 Tod. 
Cas. 546, referred to. 
` But this rule would not apply where the scope 
and object of the reference obtained by the ag- 
grieved party is not to settle any question of 
apportionment as between himself and another party 
who has not raised any objection to the award of the 
Collector, but merely to obtain a higher amount than 
that allowed by the Collector for the joint benefit of 

oth. 


Appeal from the decree of the District 
Ta of Hooghly, dated the 13th January, 
1908. 

Babus Basanta Kumar Bose and Shorosht 
Oharan Mitter, for the Appellant. 

Mr. B. N. Sen and Babu Rajendra Chunder 
Guha, for the Respondent. 

Judgment.—tThis is an appeal on 
behalf of the zemindar in a case for appor- 
tionment of compensation awarded under 
the Land Acquisition Act. Jt appears that 
under the zemindar, was the patnidar (the 
present respondent) and under the latter, 
were two razyats in occupation of the land. 
The Collector by his award made on the 
28th August 1906 apportioned the entire 
compensation money between the ratyats 
on the one hand and the superior landlords, 
that is the zemindar and patnidar, on the 
other. He stated expressly that these two 
landlords were allowed jointly twenty years’ 
purchase of the raiyati jama of Rs. 1-9; i.e., 
Rs. 33-12-5. The patnidar thereupon applied 
for a reference to the Civil Court under sec- 
tion 18 of the Land Acquisition Act, on the 
ground that the racyets ought to pay to their 
landlords jointly thirty times the annual 
rent. There was no similar application 
on behalf of the zemindar. When the 
matter came to be heard by the Civil Court 
the raiyats compromised the matter in dispute 
and agreed to pay to the landlords thirty 
times the annual rent. The. question 
then arose as to the mode in which this sum 
should be apportioned between the two 
superior landlords, the zeméndar and the 
paintdas The learned Judge in the Court 
below held thatthe zemindar who did not 
obtain the reference was entitled to twenty 
times the anntal paini rent in respect 
of the land acquired and that the balance 
was payable to the patnidar. 


Against this decision the zemindar has’ 


appealed, on the ground that as soon as the 
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sum payable to the landlords was raised 
from twenty to thirty times the annual rent, 
such increase ought to have been applied for 
the benefit of not merely the patnidar but 
also of the zemindar. The learned Counsel 
for the respondent has contended, however, 
that as the zemindar was satisfied with the 
decision of the Collector and did not ask 
for a reference, he is not entitled to claim 
a share of the money obtained from the 
tenants through the efforts of the patnidar. 
He has further argued that the reference 
under section 18 ofthe Land Acauisition 
Act hada limited scope, that upon such a refer- 
ence the question of the title of the person who 
obtained the reference could alone be in- 
vestigated, and that no order could be made 
for the benefit of a person who did not ask 
for areference. It may be conceded that the 
ordinary rule, as pointed out by this Court 
in .the case of Abu Bakar v, Peary Mohan 
Mookerjee (1), is that ina proceeding under 
the Land Acquisition Act a pariy who bas 
raised no objection to the apportionment of 
compensation made by the Collector must be 
taken to have accepted the award in that 
respect and such person, upon a reference 
made by some other party who considers 
himself aggrieved by the award of the 
Collector, is not entitled to have it varied 
for his own benefit. In other words, as ex- 
plained in the case of Promotha Nathv. Rakhal 
Das (2), the Civil Court is restricted to an 
examination of the question which has been 
referred by the Collector for decision. and 
the scope of the inquiry cannot be enlarged 
at the instance of parties who have not 
obtained any order of reference. The present 
case, however, is clearly distinguishable and 
the principle in question has no application 
here. This award of the Collector made on 
the 28th August 1906 shows conclusively 
that up to that stage there had been no 
apportionment between the zemendar and 
the patnidar. The view is fortified by the 
written statement of the patnidar filed in the 
Civil Court on the 9th November 1906. His 
contention in that written statement was 
that the ratyats were boundto pay to the 
superior landlords thirty times the annual rent 
and it was added that if this sum was realized 
from the raiyats the patnidar was prepared 
to leave for his own zemindar thirty times 


(1) 34 0. 451. l 
(2) 1L O. L. J. 420 at p. 424;6 Ind, Cas. 546, 
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-the paini rent. It is thus fairly clear that 
the scope and object of the reference obtained 
by the patnidar was not to settle any ques- 
tion of apportionment as between himself 
and his superior zemindar, but merely to obtain 
from the ratyats a higher amount than that 
allowed by the Collector for the joint benefit 
of himself and his superior landlord. It fol- 
lows that the Court below had jurisdiction 
to allow the czemindar thirty times the 
patni rent and we are of opinion that such 
order ought now to be made. 

The result is that this appeal is allowed 
and the award of the District Judge is 
varied in the manner following ; namely, the 
semindar is allowed thirty times the patni 
rent instead of twenty times as directed by 
the Court below. The appellant is entitled 
to his costs of this Court. We assess the 
hearing fee at one gold mohur. 

Appeal ailowed. 





(s.c. 180. L. J. 162.) 

CALCUTTA HIGH COURT. 
Miscetnangous Civit Appear No. 15 or 1909. 
May 30, 1910. 

Present:—Mr. Justice Mookerjee and 
Mr. Justice Carnduff, 
LAKSHMI CHARAN SEN—Avction- 
Purcuaser——APPELLANT 
versus 
SRIS CHANDRA ROY—Rzesponpent. 

Civil Procedure Code (Act XIV of 1882), ss. 244, 
248, 311—Notice under s. 248—Omission to serve notice, 
effect of —Setting aside sale—Proper procedure —Object 


of service of notice—Objection not taken in first Court,‘ 


An application to set aside an execution sale on the 
ground that no notice under section 248 of the Civil 
Procedure Code of 1882 was served, cannot be 
made under section 311. The proper procedure is not 
by way of a suit, but by an application under section 
244 which may be made within three years from the 
date of sale under Article 178 of Schedule II of the 
Limitation Act, 1877. 

The object of the service of notice under section 
248 is not merely to give the judgment-debtor an 


opportunity to show cause why the decree should not - 


be executed, but also to give him an opportunity to 
satisfy it before execution issues. 

Livinia Ashton v. Madhabmoni Dasi, 5 Ind. Cas, 
890; 14 C. W. N. 560; 11 C. L. J. 489, followed. 

Where a notice under section 248 is not in fact 
served, the omission to take objection to a sale on 
that ground in the first Court does not prejudice the 
auction-purchaser, and an Appellate Court may 
entertain the objection. though it is urged before it 
for the first time. 

Appeal from the order of the Subordinate 


Judge of Barisal, dated the 17th November, 
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tioi - 


1908, reversing that of the Munsiff of Barisal, 
dated the 29th June, 1908. 

Babus Joges Chunder Roy and Prokash 
Ohunder Mozumdar, for the Appellant, 

Babas Batkunt Nath Das and Smritish 
Chunder Ghose, for the Respondent. 

Judgment.—tThis is an appeal on 
behalf of the auction-purchaser against an 
order of the Court below by which an 
execution-sale held on the 9th November 
1906 has been set aside. The application 
by which the sale was impeached was 
presented in the Court of first instance on 
the 13th January 1908, and was based on 
the ground that the attachment had not 
effected and the sale pro- 
clamation had not been served. These 
grounds failed and the application was 
dismissed. Upon appeal, the Subordinate 
Judge has held that as notice under sec- 
tion 248 of the Code of 1882 was not 
served, the sale is an irregular sale and 
is liable to be seb eside. He has further 
found upon the evidence that the proper- 
ty which was of considerable value was sold 
for Rs. 82. Under these circumstances, he 
has reversed the sale. 

The propriety of this order has been 
questioned before us on behalf of the 
auction-purchaser on the ground that as:the 
sale was not aitacked on the ground of 
omission to serve a notice on the judgment- 
debtor under section 248 of the Code of 
Civil Procedure, in the Court of first in- 
stance, the objection ought not to have 
been entertained at the appellate stage, 
and that, at any rate, even if the objection 
was entertained, it ought not to have been 
allowed inasmuch as the application to set 
aside the sale was presented more than 
one year after the date of the sale. In 
support of this view reliance has been- 
placed upon the decision of the Judicial 
Committee in the case of Malkarjun v. 
Narhari (1). In our opinion there is no 
force in this contention. It is not ne- 
cessary for us to examine the precise effect 
of the decision of the Judicial Committee 
which was fully explained by this Court 
in the case of Itvinia Ashton v. Madhab. 
moni Dasi (2). It is clear that an appli-. 
cation to set aside a sale on the ground 
that a notice under’ section 248 of the 

(1) 25 B. 887; 27 T. A. 216. 

(2) 11 C. L. J.489; 14.0. W. N. 560; 5 Ind. Cas. 890, 
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Civil Procedure Code, has not been served, 
cannot be made under section 311 of the 
Code of Civil Procedure, because the 
- validity of the sale is not attacked on 
the ground that there was irregularity 
either in the publication or conduct of the 
sale. Nor can it be suggested that the 
appropriate procedure is by way of a suit 
to be brought within one year from the 
date of the sale, because the question of 
the validity of the sale is a matter relat- 
ing to the execution of the 
arises between the parties to the snit. The 
appropriate procedure to follow is to make 
an application under section 244 of the 
Civil Procedure Code, and such application 
may- be made within three years from the 
date of sale under Article 178 of the second 
Schedule of the Limitation Act. It may, be 
pointed out, however, that a sale cannot 
be set aside merely on the ground of 
omission to serve a notice under section 
248 of the Civil Procedure: Code; it must 
also be proved that the omission to serve 
such: notice has resulted in substantial in- 
jury to the owner of the property. In 
the case‘ before us, the Subordinate Judge 
has pointed out that the judgment-debtor 
was not a resident of the place where the 
property is situated. - The service of the 
process of attachment and of the sale pro- 
clamation- ‘would, therefore, be no intima- 
tion to him that execution of the decree 
against Him had been taken out. If the 


notice under section 248 had been served . 


upon him as required by Jaw, he 
would have been apprised of the exe: 
cution proceedings, As was pointed out 
by this Court in the case of Livinta Ashton 
v. Madhabmont Dasi (2), the object of the 
service of a notice under section 248 is 
not merely to give the judgment-debtor an 
opportunity to show cause why the decree 
should not be executed, but also to give 


him an opportunity to satisfy it before exe-- 
In the case before us,. 


cution issues. 
there is no room for controversy that the 
judgment-debtor has been prejudiced, in- 
asmuch as his property worth abont 
` Rs. 1,000 has been sold for Rs. 32 without 
any notice to him. We must, therefore, 
hold that the Subordinate Judge was justi- 
fied in setting aside the sale on the ground 
that notice 
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decree and `’ 


under: section 248 had not 
been served. No doubt, this objection was- 
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not taken in the Court of first instance ; 
but the omission to take such objection 
has not prejudiced the auction-purchaser, 
because it is not disputed and cannot be 
doubted that the notice under section 248 
was not served, and the property has been 
undersold. 

The result is that the order of the Court 
below is affirmed and this appeal dis- 
missed with costs. We assess the hearing 
fee at two gold mohurs. 

Appeal dismissed. -4 





CALCUTTA HIGH COURT. 
Suconp Civin Appear No. 264 or 1909. 
February 20, 1911, 

l Present:—Mr. Justice Coxe. 
-FAZAR PRAMANIK—Derenpant— 
APPELLANT 
versus 
URMAN BIBEE—Ptatntirr—Responpenr. 

Res judicata—Swit for possession of share of jote— 
Purchaser of portion of tenancy made defendant— 
Whether bound to plead under tenancy. 

Ina previous suit for recovery of possession of a 
certain share in a jote, the defendant was -made a 
party on the ground that he had purchased a portion 
of the tenaucy in suit. In that suit the plaintiff 
was declared to be entitled to rent and her prayér 
for khas-possession was dismissed „on the ground 
that the defendant was entitled to actual possession 
as an under-tenant under the vendor of the plaintiff, 
In a subsequent suit for recovery of possession: 

Held, that the defendant is not precluded from 
pleading his under-tenancy by the rule of res judicata, 
as he was not bound to put forward as a ground 
of defence in the previous suit, any under-tenancy 
which he might have, 

Appeal from the decree of the Sub-Judge 
of Pabna and Bogra, dated November 20th, 
1908, reversing that of the Munsif of’ Bogra, 
dated May lith, 1908. 

Babu Harendra Narain. Mitra, for the Ap- 
pellant. : 
` Babu Nur-ud-din Ahmed, for the Responda 
ent. 

Judgment.—tThe plaintiff in this 
case brought a suit in 1896 for recovery 
of possession of a certain share in a Jote 
which had belonged to one Dil Mahomed 
on the ground that she had purchased 
the share from certain heirs of Dil 
Mahomed. The present defendant-appellant 
was the second defendant in that suit. It is 
not clear from: the plaint itself in what 
capacity he was made a defendant. But the 
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Court of first instance in the present proceed- 
ing holds thatit was in consequence of bis 
having purchased a part of the land from 
brother of Dil Mahomed. The Munsif says— 
“Tn the suit of 1896, it will be seen, Fazar 
was a party. But that is because it is urged 
he was in possession of one plot which he 
had purchased from Nazir (brother of Dil 
Mahomed) so far back as 1892. Plaintiffs’ 
case is that save and except that plot, Fazar 
was not in possession of any other plot of the 
jote previous to the dispossession which is the 
basis of this suit.” The suit of 1896, was 
decreed in the plaintiffs’ favour and the plaint- 
iffs obtained possession of the share in suit 
against all the defendants, Subsequently, she 
executed her decree for costs and in that 
execution sold the remaining share of the fote 
and obtained possession of that also. She 
now sues for khas-possession of the whole jote 
on the ground that she has been dispossessed 
by the defendants. The Munsif found that 
the plaintiff was entitled to rent but refused 
her prayer for khas-possession on the ground 
that the defendant Fazar was entitled to ac- 
tual possession as tenant under Dil Mahomed. 
On appeal the learned Sub-Judge held that 
this question of khas-possession was res 
judicata on the grourd that the plaintiff had 
obtained a decree for possession against the 
present defendanis and had also obtained 


delivery of possession against them in the 


former suit. 

It appears to me that this view cannot. be 
supported. Inthe former suit the plaintiff 
sued for a declaration of her title to the jote 
left by Dil Mahomed and for possession there- 
of. The words “khas-possession” were not 
used, though I lay no stress on that point. But 
J am not prepared to say ihatina suit of that 


` nature a defendant who was made a party 


on the ground that he had purchased a portion 
of the tenancy in suit, was bound to put 
forward, as a ground for defence, any under- 
tenancy which he might have. Even if he 
had put forward and proved that under.ten- 
ancy, still the plaintiff’s suit for declaration 


. of her interestin the superior tenancy and for 


possession of that superior interest would 
none the less have been decreed. So far, 
therefore, as the 1l-annas share is concerned, 


.I do not think that the decree in the former 


suit precludes the present defendant-appellant 
from pleading any under-tenancy which he 


» may have. . 
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As regards the delivery of possession of that 
ll-annas and the subsequent sale of the re- 
maining 5-annas the writs of delivery of pos- 
session and the sale certificate show that the 
property sold was the interest of the defend- 
ants in the jote or the superior tenancy of 
Dil Mahomed; and an under-tenancy under 
that jote would not be an interest in the jote 
and would not, [ think, pass under either. the 
writ of delivery of possession or the sale certi- 
ficate. Accordingly, 1 think that the view of 
the learned Subordinate Judge that the de- 
fendantis precluded from pleading his under- 
tenancy by the rule of es judicata cannot ba 
supported. The case must go back to him 
for final disposal after deciding whether the de- 
fendant-appellant hast he under-razyati, which 
he pleads, in the jote and whether the exis- 
tence of that under rayat if it is formed to 
exist, precludes the plaintiff from obtaining 
khas-possession. Costs to abide the result. 

Case remanded, 


CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 1 or 1911 ano 
Rererence No. 300 or 1910. 
CRIMINAL Revision No 50 or 1911 AND 
Rereresce No. 299 or 1910. 
January 27, 1911. 
Present:—Mr,. Justice Holmwood and 
Mr. Justice Sharf-ud-din. 
PARMA SINGH AND OTHERS— PETITIONERS, 
Versus 


EMPEROR—Opposits Party. 

Penal Code (Act XLV of 1860), ss. 95, 144—Slight 
harm—Deadly weapon—Lathi—Trumpery quarrel. 

A lathi in itself is not a deadly weapon, unless and 
until it is used on the head or on some vital part of 
@ person. 

Two parties collected outside their respective houses 
and apparently challenged each other, but nothing 
happened: Held, that this was a trumpery quarrel 
covered by section 95 of the Indian Penal Code, 


Rule against the order of the Deputy 
Magistrate of Arrah, dated December 15th 
1910, convicting the petitioners under sec- 
tion 148, Indian Penal Code, and sentencing, 
each to rigorous imprisonment for six weeks. 


Babu Provask Chandra Mitter, for” the 
accused in Reference Case No. 299 and Re- 
vision Case No. 50. 

Mr. A. Chaudhri, Babus Raghunath Singh 
and Satish Chandra Ghosh, for the accused in 
the other cases. 
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. Judgment.—aA reference was made 
1 to us by the learned Sessions Judge of Arrah 
‘recommending that the convictions and 
sentences in two eases separately tried should 
- be set aside and a re-trial ordered on the 
ground that the cases were not properly 


triable summarily because they were under - 


section 144, Indian Penal Code. 


Now, the first error that we have to point. 


‘out to the learned Judge is that two separate 

references ought to have been made to us, 50 

that we might deal with the cases separately, 

but in addition to the reference he has made, 

both sides have moved us in Revision oz the 

ground that there’ was no occurrence of any 
< criminal nature at all. 

The second point that we wish to draw 
attention to, is that a latht is not in itself 
a deadly weapon. It performs precisely the 

~- same function in ordinary life in this country 
as a walking stick does in other countries; 
it is universally used by every body in the 
moffusstl: and it certainly cannot be regarded 
‘a8 in any way a deadly weapon unless and 
until it is used on the head or on some vital 
part ofa person. On the legal ground put 
forward by the learned Judge, therefore, 
“this reference should never have been made. 
Furthermore, it should never have been made 
on the very plain ground which both sides have 
clearly -established before us that the whole 
matter was a trumpery quarrel which no 
person of ordinary sense or temper would 
complain of and there was absolutely nothing 
to cause any harm to any body. It was an 
unfortunate incident that the two parties 
-had collected outside their respective houses 
and apparently said “come, come”, to each 
other but the upshot of it was that no body 
did come and nothing happened. That this 
trumpery quarrel should be perpetuated by 
a solemn trial in a Criminal Court seems to 
us lamentable; and it had better been dropped 

. altogether. 

The convictions and sentences are set aside 
not upon the ground referred to by the 
Sessions Judge but on the ground that the 
case falls within section 95, Indian Penal 
Code. 

This order will apply to Reference Nos. 299 

- and 860 of 1910 and Revision Nos. 1 and 50 
. of 1911. 


Convictions set aside. 
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(s. c. 15 C. W. N. 296.) 
CALCUTTA HIGH COURT. 
Criminal Reviston No. 888 or 1910. 
August 19, 1910. 

Present :—Mr. Justice Holmwood and 
Mr. Justice Doss. 

Sheikh ABDUL RAHMAN— PETITIONER 
versus 
EMPHROR—Otrrosite PARTY. 

Opium Act (I of 1878), s. 11—Conjfiscation of boat 
--Hearing owner—Hirer of boat—Unlawful user by 
hirer. 

An order was made under section 11 of the Opium 
Act confiscating a boat in which some opium had 
been found: 

Held, that the order should nothave been made 
without giving the owner of the boat an opportunity 
of being heard. 

Section ll of the Opium Act does not contemplate 
that every receptacle, such asof a ship or a house 
or a carriage,in which a small quantity of opium 
may happen to be found, is liable to confiscation; 
the liability arises from the owner of such conveyance 
using the conveyance for the purpose of transporting 
opium. A. person cannot be made liable because his 
servant makes use of his private carriage as a deposit- 
ary for his private stock of opium. 

Rule against the order of the Fourth Presi- 
dency Magistrate of Calcutta, dated July 5th, 
1910. 

Facts.—aA boat belonging to the peti- 
tioner was hired by one Mobarak Ali at the 


‘rent of Rs. bu month for plying in the river, 


Mobarak Ali was arrested by some Customs 
Preventive Officers and convicted by the 
Fourth Presidency Magistrate of Calcutta 
under section 5 of the Opium Act. When 


Mobarak Ali was arrested, the boat of the peti- 


tionér was seized and kept by the Port Police 
pending disposalof the case. The Magistrate 
while convicting Mobarak Ali directed that 


‘the baat in which the opium was found be 


confiscated. This. order was passed withont 
hearing the petitioners. 
The Petitioner moved the 
set aside this order. 
Babu Narendra Nath Sett, for the Petitioner, 


Judgment.—tThis was a rule calling 
upon the Chief Presidency Magistrate to 
show cause why the order confiscating the 
boat, in this petition mentioned, should not 
be seb aside on the ground that the said 
order was made without giving the owner of 
the boat an opportunity of being heard. 

The ground on which the rule was issued 
is quite sufficient to set theorder aside; but we 
would further point out that section 11 of the 
Opium Act does not seem to contemplate 
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that every receptacle in the nature of a ship 
or a house or a carriage in which a small 
quantity of opium may happen to be found 
is liable to confiscation ; the liability arises 
from the owner of such conveyance using the 
conveyance for the purpose of transporting 
‘opium. No one can be liable because his 
servant made use of his private carriage as a 
depositary for his private stock of opium. 
There is, therefore, no occasion to call upon 
the owner to show cause. 

The rule is made absolute, the order is 
set aside and the boat will be restored to its 
owner. 

Rule made absolute. 


_ PUNJAB CHIEF COURT. 
Seconp Civit Appzat No. 1098 or 1909. 
November 2, 1910. 
Present:—Mr. Justice Chevis. 
FAZL HUSSAIN AND oTHERS— 
DEFENDANTS— À PPELLANTS 
Versus 


AMIR HAIDAR—Puarntivr—ResPonDent. 

Custom—~Alienation of ancestral property—Power 
restricted—No distinction whether the proprietor is 
sonless or with sons—Presumption—Burden of proof 
—Son taking some property from father in father’s 
life-time—Right to challenge father’s alienations after 
death—Alienations to different persons—-One suit for 
possession against.all—Misjoinder of causes of actions 
or parties—Estoppel—Khattars of Attock Tahsil— 
Power to alienate ancestral property. 

The heir of a deceased agriculturist alienor of 
ancestral property can attack all alienations to 
different alienees in one suit for possession, 


as his right tosue for possession accrues when suc- ` 


cession opens on the death of the alienor, | i 

Jn every case where the alienor isan agricultarist 
and the property concerned is ancestral and im- 
moveable, the initial presumption is that the pro- 
prietor’s power of alienation is limited and that 
he cannot alienate the property except for legal neces- 
sity. And this rule applies equally whether the 
proprietor was sonless or with sons, the principle be- 
ing that the nearer the agnate the more restricted is 
the power of alienation. 4 

A Khattar of the Attock Tahsil cannot: alienate 
ancestral land at pleasure and the burden of prov- 
ing that he can do so is on the alienee. 

The fact thatason got certain land from his 
father in the latter’s life-time, does not estop the son 
from challenging his father’s alienations when the 
latter dies and the son comes into the whole of his 
father’s estate. 

Second appeal from the decree of the 
Divisional Judge, Rawalpindi Division, dated 

he 12th July 1909, modifying that of the 
Munaif, lst Class, Attock, dated the 17th 
March, 1909, decreeing the claim. 
Bhagat Ishwar Das, for the Appellants. 
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Mr. Pestonjt Dadabhat, for the Respondent. 

Judgment.—Plaintiff is the son of 
Fatteh Khan who died in or about June 1902. 
Plaintiff sues in this case for possession of 
land alienated by his father by various 
deeds. 

(4) A mortgage of 13 kanals, 18 marlas for 
Rs. 240 in favour of Zarif in 1897, 

Gi) 200 kanals,4 marlassold to Fazl Hussain 
and others for Rs. 1,500 in 1899 and 1900 
(two deeds), 

(iii) 27 kanals, 11 marlas sold in 1901 to 
Muhammad Amin and Haji for Rs. 196 (two 
deeds for Rs. 98 each), 

(iv) 3 kanals, 12 marlas sold to Ghulam 
Jilani in January 1902 for Rs. 198 (two 
deeds). 

The lower Courts have found that- Fatteh 
Khan had no power to alienate except for 
necessity. The first Court held no necessity 
proved and decreed the claim in full. The 
learned Divisional Judge concurred except in 
the case of the sale of 200 kanals, 4 marlas in 
which case he held necessity proved to. the ex- 
tent of Rs. 660. 

Plaintiff appeals against the finding as to 
Rs. 660 being for necessity, and the alienees 
all appeal with the exception of Zarif. So 
there are four appeals before me. This judg- 
ment will cover all four appeals. 

Mr. Ishwar Das argues that these uppeals 
should be laid before a Division Bench. 
But the valueof the subject-matter, t.e., 30 
times the jama, does not exceed Rs. 500; nor 
can it be said thatthe decree involves 
directly a claim to property exceeding 
Rs. 1,000. Had the decree found the alien- 
ations to be for necessity to the extent of 
over Rs. 1,000 then, I think, the arguments 
would be right. I hold that these appeals can, 
under the rules of the Court, be disposed of 
by a Single Judge. 

The plea that the suit is bad for misjoind- 
er, several distinct alienations having been 
attacked in one suit, has been raised in the 
grounds of appeal but not argued before me. 
This isa suit for possession, and the suc- 
cession having opened out, the plaintiff has a 
perfect right to sue for the whole of the land 
alienated in a single suit. 

The next question which I will deal 
with is, perhaps, the most important in 
the whole case, viz., the question whether 
Fatteh Khan had power to alienate even with» 
ont necessity. 
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Fatteh Khan was a Khattar of the Attock 
Tahsil, and great efforts have been made to 
show that the ordinary rule prohibiting the 
alienation of ancestral land except for neces- 
sity is not applicable to Khattars. It is urged 
that the initial onus should not be laid on the 
alienees inthis particular case. Iam here 
referred to the remarksof Mr. Justice Chatter- 
jiin Hassan v. Jahana (1), but in a later rol- 
ing, Bholt v. Fakir (2), I see the views of 
Sir Meredyth Plowden in Ramji Lall v. Tej 
Ram (8) were preferred, and it was laid 
down that in every case where the parties 
are agriculturists and the property concerned 
is ancestral and immoveable, the initial pre- 
sumption as regards alienation is that the 
general rule applies, viz., that the proprie- 
tor’s power of alienation is limited. It is 
true that this ruling deals with the case of a 
sonless proprietor, but I am unable to con- 
ceive the idea of a custom prevailing in any 
particular tribe allowing a proprietor with 
sons greater power of a:ienation than a son- 
less proprietor. If any distinction at all 
were to be drawn, I should say the principle 
to be followed is that the nearer the agnate 
the more restricted is the power of alienation. 
Now, these Khattars are undoubtedly agricul- 
turists, and so I hold that the initial pre- 
sumption is thatthey cannot alienate ancestral 
land except for necessity. But, of course, I 
concede that the presumption is not so strong 
in the case of Khattars of the Attock Tahsil 
as in some other cases, e.g., cases of Jats of 
the -Central Punjab. Still, the presumption 
is there, and I consider the onus of proving 
that a Khattar can alienate ancestral land 
at pleasure has rightly been placed on the 
alienees. 

The alienees have failed to cite a single 
case in which it has ever been held that 
amongst Khattars ancestral land may be 
alienated without necessity. The only thing 
that has been shown is that there have been 
several sales and mortgages in this village, 
and that up till the present: case none of 
them were contested on the ground of want 
of necessity. But even the defendant's wit- 
nesses join in saying that these previous 
alienations were all for necessity; some of 
these witnesses admit that an alienation with- 
out necessity is not allowed. No doubt, mere 

(1) 71 P.R. 1904; 96 P. L. R. 1904. 


- (2) 62 P. R. 1906; 136 P. L. R. 1906. 
(3) 73 P. R. 1895. 
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assertions of witnesses as to what cusiom is 
followed goes for very little, but assertions 
of the witnesses for the defence that the 
previous alienations were all for necessity 
seems to me a good answer to the argument 
that the presence of a large number of an- 
contested prior alienations proves that alien- 
ations without necessity are valid. Had 
the defendants shown, in the case of a single 
one of -these alienations, that it had been 
effected without necessity, this would have 
been something in their favour, (though the 
mere fact that a particular alienation has not 
been contested is no conclusive proof that it 
is incontestable), but they have done nothing 
except pointing out the existence of these alien- 
ations which their own witnesses assert to 
have been effected for necessity. 

On the other hand, the plaintiff points to 
the following cases:— 

Muhammad Khan v. Khawas Khan de- 
cided by Mr. E. W. Parker, Divisional Judge, 
on 21st June 1895, in which it was held that 
amongst Khattars an alienation without neces- 
sity was not allowed. 

Sher Khan v. Mir Haidar Khan in 
which a suit against the present plaintiff 
for possession of land alienated by his father 
failed. In this case the plaintiffs admitted 
that the parties were governed by ordinary 
agricultural custom, but no issue as tothe sale 
being for necessity was framed, the case being 
decided on other grounds. So this case does 
not help us much. 

Two other cases are also cited but they are 
of recent date, and not precedents, 

These cases, therefore, do not go far: in fact 
thereis only one clear case in plaintiff’s 
favour. But even if there were no case at all, 
the issue must be decided in plaintif’s favour 
by reason of the defendants having failed to 
discharge the burden of proof. The cases 
cited for the defendants relate to other tribes, 
Awan, ete; and I fail to see what good it 
would be to consider themin the absence of 
any proof that the customs of these tribes ap- 
ply to Khattars also. Jam referred to the 
account given of the origin of the Khattars in 
Ibbetson’s Census Report, Volume I, page 
256. Isese therein that they claim kinship 
with the Awans who, however, do not always 
admit the relationship. All I can say on this 
point is that, assuming this claim of the 
Khattars to be correct, the relationship must 
be remote and must date far back, and Į 
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fail to see that any presumption can be made. 


as to the Khattars’ customs being -identical 
with those of Awans. As tothe original source 
of the tribe, this is a matter on which -various 
views have been expressed, but the only 


point which seems of importance to me is- 


that they area tribe living on agriculture, 
and presumably bound by ordinary agricul- 
tural custom; that they are governed by their 
personal law has never been pleaded, and the 
mere fact (assuming it to be a fact) that 
Awans of that part of the Punjab can alienate 
unrestrictedly is, I hold,no good ground for 
holding that Khattars have the same unlimited 
power of alienation. 


The next question for decisionis how far, 


these alienations were for necessity. The 
Coyrts have found that Fatteh Khan was a 
man of debauched habits, and I consider the 


evidence tendered in the present, case quite, 


justifies that finding. Fatteh Khan’s estate 


was ample, and he had not a large family to. 


support. I must now consider the three 
alienations which form the subject of these 
appeals separately, and will first deal with 
the two deeds by which 200 kanals, 4 marlas 
were sold to Fazl Hussain, ete., for Rs. 1,500. 
Of this” sum Rs. 260 went to pay off a prior 
mortgage and this item, which has been allow- 
ed by the Divisional Judge, plaintiff’s Counsel 
does not contest. 

The remaining Rs. 1,240 were paid in cash 
before the Sub-Registrar. 


by either of the lower Courts, gives details as 
to how this money was spent; the deed itself 
gives no details, and is silent as to the need of 
raising this money. I see no more reason to 
trust this witness than the lower Courts did; 


his assertions are quite insufficient in the ab-. 


sence of corroborative evidence. For instance, 
he says Rs.100 were paid to Bhana, Khatri, in 
payment of a debt, here Bhana would be the 
best witness to produce, and there is no ex- 
planation to show why he was not produced. 
Rupees 300 are said to have been spent un re- 
building a house, but here again we are 
asked to accept the bare statement of 
Mutwalli. The same remarks apply io the 
jtem of Rs. 300 said to have been paid to 
Mutwalli himself. Mutwalli says another 
Rs. 300 went to the prior mortgagee, but this 
deed itself contradicts him on this point, 
showing only Rs. 260 as wanted to redeem the 
prior mortgage. Rupees 500 are said to have 
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been spent on plaintiff’s betrothal, but here 
again the evidence is of the scantiest, the 
name of the girl or of her father has not 
been even mentioned, and the reply is a 
flat denial of any betrothal having taken 
place. The learned Divisional Judge allows 
(in addition to the sum of Rs. 260 wanted 
to pay off the prior mortgage) Rs. 300 for the 
house and Rs. 100 for Bhana’s debt, but he 
gives no reasons whatever for allowing these 
sums of Rs. 300 and Rs. 100; he says 
merely “the existence of a house does not 
appear to be denied,” but the mere fact that 
Fatteh Khan owned a house in no way proves 
that he spent Rs. 800 on re-building it, 
far less that he had any need to re-build it, 
for no one says it had fallen down. I hold 
necessity in this case proved to the extent 
of Rs. 260 only. 

Next, as to the sale of 27 kanals, 11 marlas 
to Muhammad Amin and Haji (father 
and son) for Rs. 196. Here the money 
issaid to have been borrowed to pay land 
revenue and two witnesses, Akbar Khan and 
Ali Akbar, give evidence to this effect but 
how Fatteh Khan really spent the money is 
not shown, and there is no proof on the record 
that Fatteh Khan was in arrears with his 
revenue, or that he paid any land revenue just 
about the time when these deeds were execut- 
ed. Itis argued on behalf of the alienees 
that thereis no proof that this money was 
spent otherwise than in payment of land 
revenue, this would be a good argument if 
the onus of proving want of necessity lay on 
the plaintiff, I agree with the lower Courts 
that necessity has not been proved in this- 
case. 

Next, as to the deeds by which 3 kanals, 12 
marlas were sold to Ghulam Jilaniin January 
1902 for Rs. 198. Here it is said that Rs. 62. 
went to pay off a prior mortgage in favour of 
one Gauhra, and as Ghulam Jilani has pro- 
duced the mortgage-deed, I think it only 
reasonable to allow this item. As to the 
remaining Rs, 186, itis said to have been 
spent on the marriage of Fatteh Khan’s 
daughter, but this girl was not married till 
after her father’s death, and as he lived for 
some five months after thesale in question, I 
cannot hold necessity for this item proved, 
especially as the deed itself does not show 
why this sum was 1aised. 

It is also urged that plaintiff is estopped 
from contesting these alienations because he 
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as lambardar, bas collected revenue from the 
alienees. I fail to see how this can estop 
him. “He aslambardar had to collect and pay 
in the revenue from the people in possession; 
to do so was no acknowledgment of their 
being in rightful possession, and it would 
surely be unreasonable to expect him to pay 
in the revenue himself when other people 
were in possession. There is nothing to 
shew that heever got the revenue out of the 
alienees by pretending that he would forego 
his right to sue to contest the alienations. 
In Ghulam Jilani’s appeal it is also urged 
that part of the 3 kanals, 12 marlas sold was 
Fatteh Khan’s self-acquired property, but 
this point was not raised in either of the 
lower* Courts. It is also urged in this 
appeal that the snit is time-barred, but 


this is obviously incorrect, the alienation 
being one effected only 8 years ago. 
The result is that the appeal of Fazl 


Hussain, etc , is dismissed with costs, the cross 
appeal of plaintiff being accépted in part 
and the charge on the 200 kanals, 4 marlas 
being reduced to Rs. 260. The appeal of 
Muhammad Amin and Hajiis also dismissed 
with costs. The appeal of Ghulam Jilani 
is so far accepted as to allow a charge of 
Rs. 62 on the land sold to him. 


The apportionment of costs in the lower 
Courts is complicated by plaintiff having 
sued all the alienees in one suit; this, no 
doubt, saved trouble in some ways, but makes 
it difficult to say how much of the costs 
should be borne by each defendant, and as 
plaintiff has not succeeded altogether, I think 
the best plan is to follow the course adopt- 
ed by the Divisional Judge and leave the 
parties to bear their own costs in the first 
two Courts, 


The decree of this Court will, therefore, be 
one for possession of the land in suit, subject 
to the conditions that plaintiff must pay 
Fazl Hussain, etc., Rs. 260 before he can 
execute his decree as against them and that 
he must pay Ghulam Jilani Rs. 62 before he 
can execute his decree as against him. Fazl 
Hussain, ete., in one case, and Muhammad 
Amin and Haji in the other, must pay the 
costs incurred by plaintiff in this Court in 
connection with the two appeals they have 
brought against him; in the two appeals 
lodged by plaintiff and by Ghulam Jilani the 
parties will bear their own costs in this 
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Court. All parties will bear their own costs 
in the lower Courts. 

I have omitted to notice ground No. 4 of the 
appeal of Fazl Hussain, ete., in which it is 
pleaded that plaintiff is estopped by having 
got certain land from his father in the 
latter’s life-time. But I fail to see how such 
an arrangement, forced probably on Fatteh 
Khan by his relations when he was in a 
temporary mood of repentance in order to 
prevent his playing ducks and drakes with 
the whole of the remaining property, can 
prevent the plaintiff from challenging the 
alienations effected by his father now that 
hehas come into the whole of his father’s 
estate. 

Appeal dismissed, 





PUNJAB CHIEF COURT. 
MiscentanzousCrvit Appgan No, 1316 or 1908, 
February 28, 1911. 
Present:—Mr. Justice Kensington. 
PRITAM SINGH AND ANOTHER—DEFENDANTS 
—APPELLANTS 
VETSUS 
Sardar MUBARIK SINGH—Purarmtive— 
RESPONDENT. 

Guardians and Wards Act (VIII `of 1890), s. 41, 
(3}—Accounts, suit for, against decensed guardian's 
representatives, not maintainable—Practice Plaintiff 
unable to prove his assertions—Suit to be dismissed. 

A Ward’s suit against the widow and minor sons of 
his late guardian for rendition of accounts is not 
maintainable, 

Manmothonath Bose v. Basanto Kumar: 22 A, 332, 
followed. 

Moti Lal v. Bai Ichha,1 Ind. Cas. 388; 11 Bom. L. 
R, 190; Nabadwipa Chandra v. Jugol Dasi, 7 Ind. Cas, 
214 at p. 215, distinguished. 

Nabu Bepare v. Sheik Muhamed, 5 C. W. N. 207, 
referred to. 

It is not the business of the Courts to do a 
plaintiff's work for him and if a plaintiff is 
unable to produce exact proof of his vague assertions 
his suit should be dismissed. 


Miscellaneous appeal from the order of thè 
Divisional Judge, Amritsar Division, dated 
the 17th October 1908, reversing that of the 
District Judge, Amritsar, dated the 4th 
February 1908, dismissing the claim, and res 
manding the case under section 562, Civil Pro- 
cedure Code. 

Mr. Gurcharan Singh and Lala Ganda Mal, 
forthe Appellant. 

Lalas Rallia Ram and Dharm Das Suri, for 
the Respondent. 

Judgment.—tThe parties are by caste 
Tarkhans belonging to a village near Amrit- 
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sar. There’ is before me no dispute 
about the following essential facts in the 
case. 

The plaintiff's father Narain Singh, a retired 
Police Inspector from the United Provinces, 
and plaintiff's guardian Gujar Singh a pen- 
sioned jamadar from the army, were brothers 
and both were well-to-do men. The plain- 
tiff’s father died in 1891 leaving this only 
child at that time aged about four years. 
Gujar Singh was appointed guardian in 1891, 
audas the property of the minor was very 
considerable, the lower Appellate Court has 
rightly remarked that it is much to be re» 
gretted that the District Court, having ap- 
pointed a guardian, ceased to take further 
interest in the matter and never called for 
accounts of any sort. The fact must, how- 
ever, be recognised that no demand for accounts 
was madé on Gujar Singh during his life-time, 
and that so far as is known there areno de- 
tailed accounts in existence. Gujar Singh 
admittedly looked after the minor efficiently 
for 14 years till his death in 1905, and on 
two occasions arranged for plaintiff’s marri- 
ages. The present suit was instituted on the 
10th July 1906 while plaintiff was still a 
minor, and was brought against the widow 
and minor sons of Gujar Singh for an account, 

“It is very material to notice that plaintiff’s 
mother who, if any one, should know clearly 
whether Gujar Singh administered the pro- 
perty fairly, has distinctly said that there 
was no misunderstanding in the family during 
Gujar Singh’s life-time. Itis also admitted 
that she has had continuous possession of the 
keys of the safe, especially alluded to in the 
judgment of the lower Appellate Court, and 
that she alone has had full control of its 
contents including cash to the amount of 
some Rs. 10,000" at least. Prima facie all 
this goes to show that though Gujar Singh 
may have looked after the minor’s property in 
a rough-and-ready manner and may possibly 
have been careless in not keeping some kind 
of detailed account, there is very littlegeneral 
ground for assuming that he was actually 
dishonest or even culpably negligent, and 
there is no evidence at all to prove that he 
misappropriated the minor’s money. The 
plaintiff, or rather hisadvisors, whoever they 
may have been, appear to me to have launch- 
ed this suit with little or nothing in the way 
of definite ground upon which to proceed. 
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The extensive inquiry which the District 
Judge has attempted to make out of the very 
unpromising materialat his command would 
probably have been unnecessary ifthe Court 
had examined the essential facts more closely 
to begin with and had made some effort to 
ascertain at the outset of the suit whether 
the plaintiff was really entitled to demand 
an account from the representatives of his 
guardian, At the same time, I do not wish 
to say that the District Judge’s labour is al- 
together wasted. On the contrary, great 
trouble has been taken to elucidate matters, 
and the conclusion arrived at by the District ` 
Judge ina lengthy and careful judgment is 
that, in point of fact, Gujar Singh’s adminis- 
tration of the estate was at least as good as 
could be reasonably expected under the cir- 
cumstances, and that he himself has not been 
shown to be guilty of misappropriation. I 
do not think that the learned Divisional 
Judge, who seems to have dealt with the case 
rather hastily, has given proper credit to the 
District Court for the efforts made to clear 
up the case. It was not the fault of the 
Court thatin regard to certain items allow- 
ance has to be made for a considerable ele- 
ment of doubt. No other result should be 
expected on such a vague general’ inquiry as 
the plaintiff considered himself entitled to 
demand. It is not the business of the Courts 
to do a plaintiff’s work for him, and if the 
plaintiff was unable to produce more exact 
proof of his.vague assertions, this was a pro- 
per ground for eventually dismissing his suit. 
On the record as it stands before-me, I do 
not consider that the lower Appellate Court 
was justified in ordering a remand of the case 
with a view to a preliminary account under 
section 215A of the Civil Procedure Code 
of 1882, with the ultimate object of having 
the whole matter gone into afresh. It follows ` 
that, in my opinion, this appeal from the order 
of remand should succeed. 

This, however, does not necessarily imply 
that the case should be remanded tothe Divi- 
sional Court for re-decision upon the merits 
of the appeal by the plaintiff to that Court. 
A very extensive inquiry has already been 
made and the District Judge has taken much 
trouble to arrive at a fair conclusion. The 
plaintiff is not entitled to anything more 
unless he can clearly show that his sait 
as laid was justified, 
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Gujar Singh’s powers as a guardian both 
of the person and property of the plaintiff 
ceased by his death under the terms of sec- 
tion 41, Act VIII of 1890. By clause 3 of 
that section the Court is empowered to re- 
quire the guardian’s representativesto deliver 
any property in their possession or control 
belonging to the ward, or to deliver any ac- 
cunts which may be aétually in existence. 
Beyond that the Court has no statutory 
powers, andit is obviously mest unjust to 
the widow and the minor sons of the guardian 
that an attempt’should be made to require 
them to do more than the law enjoins. There 
are no accounts in existence, and the defend- 
ants cannot, therefore, be compelled to pro- 
duce any. The plaintiff has not attempted to 
follow any specific property in the hands of 
his guardian’s representatives, and the only 
reply which the defendants can possibly make 
to the suit as framed is that they themselves 
know nothing about the matter and are un- 
able to assist plaintiff in his investigation 
regarding the management ofthe estate. It 
is urged that in Trevelyans’s Law Relating 
to Minors, Edition 1906, page 214, the learn- 
ed commentator expressed an opinion that 
a suit for account would lie against the 
guardian’s representatives after his death. 
No authority is, however, quoted for this 
rather sweeping dictum, and the plaintiff’s 
pleader has been unable to refer me to any 
ruling by which ib should be supported. The 
only two cases he has been able to qnote 
are certain decisions of the High Courts of 
Bombay and Calcutta given in Moti Lil v. Baz 
Ichha (1) and Nobadwipa Chandra v. Jugol 
Dasi (2). The cireumstances of both these 
ceases were so very different that they do 
not seem to me to have any bearing on the 
question before me. On the other hand, 
there is a perfectly clear ruling: in Man- 
mothonath Buse v, Basanta kumar (8), in a 
case directly in point, where the conclusion 
arrived at was that no suit of the present 
kind would lie. The only other case ab all 
in point which I have been able to trace is 
reported as Nabu Bepari v. Sheikh Muhamed 
(4). The question there discussed was 
‘somewhat different but the conclusion 
against the powers of a Court by sum- 


` mary procedure to order accounts to be 
(L) 1 Ind. Cas. 388; 11 Bom. L. R. 190. 
(2) 7 Ind. Cas. 214 Bepe 215. 

13) 22-A, 332. ` 

_ (4) 5.0. W. N, 207, 
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rendered after the termination of guardianu- 
ship is tosome extent material. I do not 
rely in any way on this latter ruling, but 
it appears to me proper to follow the ruling 
of the Allahabad High Court on the general 
question. It isobvious that any other deci- 
sion must place the representatives of a 
deceased guardian at an unfair disadvantage. 
They would be called on to do that which does 
not lie within their powers. They should pro- 
bably be never called on to do so but they 
certainly cannot be required to attempt the 
impossibility without the fullest possible 
grounds. Jt is in this respect that the 
plaintiff's suit breaks down hopelessly. He 
has no sort of definite knowledge to go on 


“and he asks the Court to give him its 


assistance on the possible chance that if 
all sorts of matters be gone intoas to which 
he has no personal knowledge, it may 
in the end be found that some of his pro- 
perty has gone astray. A fishing inquiry 
of this sortis open to the strongest ob- 
jection and I decline to allow the case to 
proceed any further. I have only to add, 
more by way of explanation than because 
I consider it incumbent on me to express an 
opinion on the point, that the general result 
of the District Judge’s inquiry taken with 
admissions made by the plaintiff's 
mother goes to show that the plaintiff has 
been actuated by ingratitude towards a 
guardian who seems to have dealt fairly with 
him according to his abilities. The learned 
Divisional Judge might well have referred to 
the clear: evidence on the point given by the 
mother and by Musammat Bhagwan (2nd 
widow of Narain Singh) when examined on 
commission ow the 10th November 1907. It 
has also been found that as a fact se- 
eurities, value some Rs. 40,000, were forth- 
coming for-the plaintiff on his guardian’s 
death which indicates tnat there was no 
extensive loss of his property. The suit 
should never have been brought in its pre- 
sent form and Gujar Singh’s representatives 
have been unjustifiably subjected to the strain 
and expense of prolonged litigation for which 
there was no real need. It is to be regret- 
ted that the lower Appellate Court did -not 
more closely look into the matter before pass- 
ing the inconsiderate order now under ap- 
peal. The appeal is accepted, the order of 
remand isset aside and it is decreed that 
the plaintiff's suit shall stand dismissed 
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as by the decree of the District Judge. 

The plaintiff will pay the costs of the de- 
fendants in the lower Appellate Court and in 
this Court, Counsel’s fee Rs. 80. 

Appeal accepted. 





MADRAS HIGH COURT. 
Crimmnan Revision Case No. 580 or 1910. 
(Criminan Revision Petition No. 287 

_ or 1910.) 
February 7, 1911. 
Present:—Mr. Justice Abdur Rahim and 
h Mr. Justice Ayling. 
Jn re CHINNATHAMBI ROWTHAN anp 
OTHERS— PETITIONERS, 

Criminal Procedure Code (Act V of 1898), ss. 107, 110 
Security proceedings— Use of threats—Likelihood of 
a breach of the peace—Use of bombastic and exaggerated 
language—Security. 

In proeeedings under sections 107 and 110 of the 
Criminal Procedure Code, the Court is entitled to 
take into consideration the utterance of threats by a 
party on different occasions as well as tho previous 
relations of the parties and the antecedent and exist- 
ing circumstances, But the use of language of 
mere bombast does not render the persons using it 
liable to be dealt with under the provisions of the 
sections. 

Where the accused were alleged to have said “if 
the suit went on we would plant a flagon the Nair 
Kotta and build a mosque”: held, that this did not 
justify the Court in calling on them to furnish 
security. 
| Petition, under sections 435 and 439 of the 
Criminal Procedure Code praying the High 
Court to revise the order of the Court of 
the Head Assistant Magistrate of Palghat, 
dated the 3lst May 1910, in M. C. No. 19 
of 1910. 

Mr. V. Venkatachariar, for the Petitioners. 
, The Public Prosecutor, Contra, 

Order.—Thisis a petition to revise the 
order of the Head Assistant Magistrate, 
Palghat, dated the 3lst May 1910, calling 
on the petitioners under section 107, 
Crimiual Procedure Code, to give security 
for keeping the peace for one year, 


The 





petitioners are members of the 
Rowthar community of Koduvayur in 
Malabar. Fortwo years prior to the date 


of the order there appears to have been a 
dispute between the Rowthars on the one 
hand and the Chetties and Nairs of the place 
on the other in consequence of the Rowthar’s 
objections to allow Hindu processions to pass 
‘their mosques. On three occasions projected 
processions have, in consequence of threaten- 
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ed opposition, been either prohibited by Magis- 
terial Order or abandoned or taken by another 
route. On the Yth September 1909 a 
civil suit for damages was filed by the 
Head of the Nair family of Kuthiravettah 
against 75 of the Rowthars (including all 
the petitioners). On the 18th October 1909 
Prosecution witness No. 1, a member of that 
family, presented a petition to the Head 
Assistant Magistrate stating that he feared 
violence on the part of 17 specified Rowthars 
(including the petitioners) and asking that 
inquiry might be made and necessary orders 
passed so that no disturbance might take 
place. This petition was referred to the 
police, who on the 12th March 1910, filed a 
charge sheet under sections 107 and 110, 
Criminal Procedure Code, against the peti- 
tioners before the Head Assistant Magistrate. 
This resulted after inquiry in the passing of 
the order now sought to be revised. 

The question for decision is simply, whether 
there is evidence on record to support the 
Magistrate’s conclusion that danger to the 
public peace is to be apprehended from the 
individual petitioners, each man’s case being 
separately considered. The Magistrate relies 
mainly on the utterance by the petitioners 
on different occasions of threats against 
Prosecution witness No. land his family: but 
in gauging the weight to be attached to these 
threats he takes into consideration (as, 
in our opinion, he is entitled to do) the 
previous relations of the parties and the 
antecedent and existing circumstances. The 
evidence regarding the threats used is 
summarised in paragraph’ of the Magistrate’s 
order. 

In the case of petitioners Nos. 3 to 6 the 
evidence is such that we are unable to say 
that the Magistrate was not justified in con- 
cluding that there was reasonable danger of 
a breach of the peace being committed by 
these persons. 

The case of petitioners Nos. 1 and 2 
stands on a different footing Though their 
names are found in the original petition 
Exhibit B, it is not among the persons 
who are said to have threatened Prosecution 
witness No. 1 but merely as leading mem- 
bers of the Rowthars community, whom Pro- 
secution witness No. 1 wished the Magis!rate 
should warn. The threats ascribed to them by 
Prosecution witnesses Nos, 2 and 3 to the 
effect that if the suit wentonthey would plant 
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a flag on the Nair Kotta and build a mosque 
can only be regarded as mere bombast. They 
are of a different character to those used 
by petitioners Nos. 4 to 6. No doubt the 
position of these petitioners in their own 
community and as co-defendants in the suit 
may incline them to sympathise with their 
more truculent friends, but we find no 
evidence which can fairly be taken to indicate 
a design on their own part to cause a breach 
of the peace. There is the evidence of Pro- 
secution witnesses Nos. 12 and 13 who say 
that on the occasion of one of the previous 
processions the second petitioner endeavoured 
to enlist their services to forcibly oppose it, 
but this by itself can hardly be taken as 
indicative of an intention to break the peace at 
the time ofthe order. It is with considerable 
reluctance that we interfere with the order of 
the local Magistrate in a matter of this kind; 
but as regards these two men, it seems to us 
that there is no evidence on record on which 
the order could be supported. The bonds 
entered into on behalf of the petitioners Nos. 
l and 2 are ordered to be cancelled; in the 
case of the other petitioners the order is con- 
firmed. 
Order modified. 





‘MADRAS HIGH COURT. 

Seconp Civin Arrear No. 1040 or 1969. 
February 2,1911. 
Present:—Mr? Justice Abdur Rahim and 
Mr. Justice Ayling. 

GOVINDA PADAYACHI— APPELLANT 
versus 
DORAISAWMI PADAYACHI AND ANOTHER 
— RESPONDENTS. 

Possession, swit for—Proof by plaintiff of enjoyment 
and diszossession—Onus of proof, of title—Pleadings— 
Practice. 

Where the plaintiff, ina suit for possession, proves 
his enjoyment and wrongful dispossession by defend- 
ant, he is entitled to a decree, unless the defendant 
makes out his title to the property. 

Second appeal against the decree of the 
District Court of Trichinopoly in Appeal 
Suit No. 256 of 1908, presented against the 
decree of the Court of the District Munsif of 
Ariyalur in Original Suit No. 180 of 1667. 


Mr. T. V. Gogalsewmi Mudaliar, for the 
Appellant. 

Mr. O. V. Veneatasubramiah, for the Re- 
spondents. 

Judgment.—The judgment of the 
learned District Judge cannot he said to 
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satisfactorily dispose of the questions he had 
to determine before reversing the judgment 
of the District Munsif, who found in favour 
of the plaintiffon all the issues. The patia 
standing in the name of one man, the krst 
receipts could not show whether any par- 
ticular portion ofthe Jand covered by the 
paita belonged tothe husband of the plain- 
tiff’s vendor or to the defendant. Yet the 
District Judge seems to discard the evidence 
of the 4th witness for the plaintiff solely on 
the ground that the kisi receipts do not 
specify for what particular plots payments 
were made. The Judge has also failed to 
deal with the question raised by the 2nd issue, 
for if the plaintiff made outthat he was in 
possession of the land and afterwards wrong- 
fully dispossessed by the defendant the 
plaintiff would ke entitled to a decree unless 
the defendant is able to make out his title to 
the property. We must, therefore, call for 
revised findings on the lst issue and a finding 
on the 2nd issue. 

The finding should be submitted within six 
weeks from this date and seven days will be 
allowed for filing objections. 

In compliance with the order contained in 
the above, the District Judge, Trichinopoly, 
submitted the following 


FINDING. 


I am asked to relurn a revised finding on 
the first issue and a finding on the second 
issue. 

Appellant’s pleader has no instructions. 
Respondent's (plaintiff's) pleader relies on 
the District Munsii’s judgment. 


For the reasons given in lower Court’s 
judgment, T find on the first issue that the 
plaint land belongs to the plaintiff. The 
second issue is whether the enjoyment and 
dispossession alleged in the plaint are true. 
Two Village Munsifs (plaintiff’s 3rd and 5th 
witnesses) speak to the enjoyment of 
Anaimuthu, the deceased husband of plaintiff’s 
vendor under Exhibit A, and tothe payment 
of kist by him forthe plaint land. Two 
adjacent land-owners (plaintiff's witnesses Nos. 
2 and 4) speak tothe plaintiff having sown 
varagu in this land after his purchase, The 
former states that defendants carried off the 
crop. There is no particular reason why these 
witnesses should not be believed. I, therefore, 
find the second issue in the affirmative. 
` This second appeal coming on for hearing 
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after the return ofthe finding of the lower 
Court, the Court delivered the following 

Judgment,.—The decree of the 
District Judge is reversed and that of the 
District Munsif restored with costs in this 
and in the lower Appellate Court. 
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Appeal allowed, 





. MADRAS HIGH COURT. 
FULL BENCH. 

Seconp Oivi APPEAL No. 736 or 1908, 
January 27, 1911, 
Present:—Sir Arnold White, Kr., Chief 
Justice, Sir Ralph Benson, Judge, 
Mr. Justice Munro and Mr. Justice 
Sankaran Nair. 

CHINNU PILLAI, MINOR, BY GUARDIAN 
RAMACHANDARAM PILLAI— 
APPELLANT 
versus 
KALIMUTHU CHETTI—Responpent, 

Hindu Law—Joint family—Mortgage—Nortgage by 
co-parcener—Right of mortgagee to enforce his claim 
against the alienor’s shareas it stood at time of 
alienation— Right of mortgagee to proceed against the 
share of an after-born son. 

The mortgagee of a Hindu co-parcener is entitled 
to proceed againstthe share of a son subsequently 
born in family property mortgaged Ly him. 

Sankaran Nair, J.—The alienee of the interest of a 
Hindu co-parcener is entitled to enfoice his claim 
against the co-parcener’s share as it stood at the time 
of the alienation, and not only against the share to 
which the co-parcener is entitled at the timo when he 
sues for partition. 

Rangasami v. 
not approved. 

Aiyyagari Venkata Ramaya v, Aiyagari Ramaya, 25 
M. 690 (F. B.); Hardi Narain Sahu v. Rudar Perkash 
Misser, 10 C. 626; 111. A. 26 (P. C.); Suraj Bansi 
Koer v. Sheo Persad Singh, 5 O. 148 at p. 166; 40, 
L. R. 226; 6 I. A. 88, referred to. 

Second appeal against the decree of the 
District Court of Coimbatore in Appeal Suit 
No. 113 of 1906, presented against the 
decree cf the Court of the District Munsif 
of Udumalpet in Original Suit No. 671 
of 1905. 

On 30th March 1910, Benson and Krishna- 
swami Aiyar, JJ., made the following 
ORDER OF REFERENCE TO A FULL 

BENCH. 

The suit is on a mortgage executed 
by the Ist defendant. It is found that at 
the cate of the mortgage he was entitled 
toa fifth share in the family properties. Sub- 


Krishnayyan, 14 M. 408, (F. B.), 
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sequent to the mortgage, the Ist defendant 
had a son, the 8rd defendant. There 
appears to have been a partition under 
which the 8rd defendant got half of one- 
fifth or a tenth share in the family pro- 
perties. He objects to a decree being passed 
‘against his half share in the one-fifth of 
the properties which belonged to his father. 
The District Judge having decided against 
this contention, the appellant relies on 
Rangasami v, Krishnayyan (1). There the 
vendor was entitled to a third at the date of 
the sale. Two brothers and a son were sub- 
sequently born. The Full Bench held that 
the purchaser did not take the share as it 
stood at the date of sale but the diminished 
share to which the vendor was entitled at 
the date of the partition in the purchaser’s 
suit. The vendor’s share would be reduced 
to a fifth by the birth of two brothers avd 
to a tenth by the further birth of a son 
to himself. The Division Bench was of 
opinion that the result of the decision of 
the Full Bench was that the purchaser could 
only take a tenth. 


It is argued by the learned Advocate- 
General that the Full Bench had overlooked 
the decisions of the Privy Council in Desn- 
dual Lal v. Jugdeep Narain Singh (2), Suraj 
Bunst Koer v. Sheo Persad Singh(3) and Hardt 
Narain Suhu v. Rudar Perkash Misser (4). 
Those decisions appear to proceed on the view 
that the share taken by the vendee or mort- 
gagee from one member of theundivided family 
is what the vendor or mortgagor was entitled 
to atthe date of the sale or mortgage. It 
was pointed out by Sir V. Bhashyam 
Iyengar, J., in Azyyagart Venkataramayya 
y, Atyyagart Ramayya (5), that the decision 
of this Court in Rangasami v. Krishnayyan 
(1) was inconsistent with the decisions of 
the Privy Council above referred to though 
the other learned Judges, the Chief Justice 
and Moore, d., refrained from expressing 
any opinion on the question. Jt seems 
difficult to contend in the’ case of a son born 
subsequent to a mortgage by the father that 
he takes more than the equity of redemption 
in a moiety. See Bholanath Khettry v, 


(1) 14 M. 408 (F. B.). 

(2) 30. 198; 1 0. L. R. 49; 41. A. 247. 
(3) 5 C. 148; 40. L. R. 226; 6 I. A. 88. 
(4) 10 ©. 626; 11 L A. 26 (P. C), 
(5) 25 M, 690, 
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Kartick Kissen Das Khettry (%) and 
Ajodhya Roy v. Hardwar Roy (7). We might 
have rested our decision on this narrower 
ground and supported the decree of the 
District Judge by holding that as against 
the son subsequently born the mortgagee 
could sell the whole of the father’s interest 
at the date of the morbgage, but for the 
fact that in Rangasımi v. Kishnayyan (1) the 
Division Bench held that the son’s interest 
did not pass by the sale of the father’s inter- 
est before the son was born. Ib is not easy 
either to see how, if the father’s interest could 
be reduced by the birth of brothers, it should 
remain unaffected by the birth of a son. 
The interests of the subsequently born 
brothers were carved out of their father’s in- 
terest as much as the interest of the son was 
carved out of his own father’s share. We 
feel, therefore, constrained to think that the 
birth of brothers as well as the birth of 
a son must lead to the same consequences 
as regards the effect cf a prior sale or 
mortgage. As wethink the doubts entertain- 
ed by Bhashyam Ayyangar, J., are well- 
founded about the correctness of the deci- 
sion in Rangasami v. Krishnayyin (1), we 
must refer to the Full Bench the following 
question: — i 

Whether the mortgagee of a Hindu is 
entitled to proceed against the share of a son 
subsequently born in family property morb- 
‘gaged by him. 

This second appeal coming on for hearing 
on Friday, the 6th day of January 1911, 
before a Full Bench consisting of the Honour- 
able Sir Charles Arnold White, Chief Justice, 
the Honourable Mr. Justice Benson, the 
Honourable Mr. Justice Munro, the Honour- 
able Mr. Justice Sankaran Nair, and the 
Honourable Mr. Justice Krishnaswami Aiyar, 
and the case having stood over for con- 

` gideration till this day, and the case having 

been posted for judgment this day, and the 
Advocate General having raised a question 
as to the validity of the judgment 
in consequence of the Honourable Mr. 
Krishnaswami Aiyar’s resignation of 
office before delivering the judgment, the 
Honourable the Chief Justice made the 
following 

Order.—I directed the question raised 
in this order of reference to be argued 


(6) 340. 372; 11 C. W. N. 462. 
(7) 9 0. L. J, 485; 1 Ind. Cas, 213. 
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bafore a Bench of five Juigas. The question 
was argued before a Banch'of five Judges of 
whom the Honourable Me. Kvishnasvant 
Aiyar was one. The Honourable Mr. Krish- 
naswami Aiyar has now resigned his office. 
After the hearing of the arguments he wrote 
what he intended to deliver as a judgment. 
The Advocate-General has suggested that 
the judgment or opinion of the Honourable 
Mr. Krishnaswami Aiyyar cannot ba treated 
as a legal judgment since he resigned 
office before it could ba deliverad. The 
Advocate General has also suggested that 
a question might be raised as to the 
validity of the judgment of a Bench 
consisting of four Judges, since the tribunal 
would not ba constituted as directed by my 
order. 

To prevent the possibility of any difficulty 
arising I now direct that the question raised 
in the order of reference be heard before 
a Full Bench consisting of the four Judges 
who with the Honourable Mr. Krishna- 
swami Aiyar constituted the Full Bench 
on the previous occasion. The Advocate- 
General and Mr. Ethiraja Mudaliar argued 
the question on the previous occasion. 
They are now present, but they say they 
do not desire to add anything to their argu- 
ments, 

The judgment of the Full Bench will ac- 
cordingly be delivered. 

This second appeal accordingly coming on 
for hearing before the Bench as constituted 
above, in the presence of Mr. T. Ethiraja 
Mudaliar, Vakil for the appellant and of 
the Honourable the Advocate-General, Vakil 
for the respondent, and the Vakils stating 
that they do not desire to add anything to 
the arguments already urged by them, the 
Court expressed the following 


Opinion. 


White, C. J-—I would answer the question 
which has been referred to us in the affirma- 
tive. 

As pointed out by the Privy Council in 
Suraj Bunst Koer v, Sheo Persad Singh (3) an 
alienation by a co-parcener of his joint interest 
in family property is inconsistent with the 
strict theory of a joint and undivided Hindu 
family. But the doctrine recognizing this 
right is well-established in this Presidency 
and it seems to me to be only the- logical 
development of this doctrine that for the 
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purpose of ascertaining the quantum of 
interest alienated the test to apply should be 
the state of the family, as regards the number 
of co-parceners, at the time the alienation is 
made and not the state of the family when 
the owner of the interest seeks to reduce his 
interest into possession. Seeing that the 
right of alienation is really inconsistent with 
the theory of the undivided family, it is, 
perhaps, not unnatural that the Courts have 
shrunk from recognising the development of 
the doctrine to what seems to me to be its 
logical conclusion. The question came before 
a Full Bench of this Court in Rangasamz v. 
Krishnayyan (1). In the order of reference 
in the case the learned Judges observe,— 
“Ae (that is the member of the family who 
alienates his joint interes#) cannot put his 
alienee in a better position than himself, and 
thereby prejudice bis co-parceners, and the 
alienee, therefore, must be liable, until he 
obtains partition, to the same fluctuations in 
the amount and value of the share caused by 
changes in the number and circumstances of 
the family, as his alienor would have been 
liable to, had the alienation not taken place. 
It was pressed upon usin argument that if 
this be so, the purchaser might in some cases 
take nothing, for his vendor might die before 
anything was done to enforce the purchase, 
and also that if the purchaser is to be liable 
to have what he has purehased diminished 
by changes in the family he must also have 
the benefit if such changes should increase 
the share of his vendor. It seems to us that 
both these consequences logically follow from 
the legal position which the alienee occupies, 
and we do not see that they involve any 
absurdity. He who purchases the interest 
of a member of an undivided family in the 
family property purchases that which is from 
its nature uncertain, and the purchase must 
always partake of the nature of a speculative 
transaction; but he knows perfectly well 
what heis buying, and is not to be pitied if 
he gets less than he hoped for, any more 
than he is to be blamed if he gets more.” 
This seems to mea perfectly logical and 
intelligible position but it is a position which 
the Full Bench declined to accept. In the 
Full Bench case the doctrine is stated thus,— 
“The purchaser, who can only take what can 
be lawfully sold, must be taken to purchase 
an` uncertain and fluctuating interest with 
the right of converting it at any moment 
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after the purchase by partition into definite 
separate property.” But the learned Judges 
were not prepared to apply this doctrine to a 
case where theinterest alienated increased by 
reason of a diminution in the number of cu- 
parceners. On principle, itis very difficult 
to see why it should not be so applied, If 
the interest is liable to fluctuate one way why 
should it not fluctuate the other? In dealing 
with the contention that, if the vendor dies 
before the purchaser effects a partition, the 
purchaser will take nothing, their Lordships 
observe,— If itis necessary to notice it as 


“an objection to the rule of decision indicated 


above, the answer is that the interests carved 
out by the sale vest in the purchaser at once 
and that the vendor being competent to sell, 
his subsequent death is an event which 
cannot divest the interest which has once 
vested; and for the purpose of giving effect 
to his contract of sale the purchase must be 
dealt with as ifthe seller were alive when 
the purchaser demands partition.” With the 
greatest respect, it seems to me that if this 
proposition is effective as an answer to the 
contention as to the right of survivorship on 
the death of the alienor, it is just as effective 
as an answer to the contention that after an 
alienation the quantum of the interest alienat- 
ed is liable to be affected by a change, 
whether by way of increase or decrease in the 
number of co-parceners. 

In Atyyagari Venkata Ramayya v. Atyyagart 
Ramayya (5), a Full Bench of which I was 
a member, held that the death of the co- 
parcener who had made the alienation did not 
divest the interest of the alienee. The, 
question whether the decision in Rangasamz 
v. Krishnayyan (1), was right was raised in 
this case; but as we were able to answer the 
question referred to us without expressing an 
opinion on this question, Moore, J., and I did 
not think it necessary to discuss it. But it 
seems to me that when once it has been held 
that the death of the alienor does not create 
any right of survivorship in the other co- 
parceners, it follows, almost asa necessary 
corollary, that the quantum of the interest 
which vests in the alienee is not affected by 
subsequent changes in the number of co- 
parceners. 

The general question is discussed by Sir 
Bhashyam Iyengar in his judgment in Azyya- 
gari Venkataramayya v, Atyyagartd Ramayya 
(5), and I am prepared to accept the con- 
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clusions at which he arrives as containing the 
true exposition of the law of this Presidency 
upon the subject. 

As I Lave said, I would answer the ques- 
tion in the affirmative. 

Benson, J.—I am of the same opinion. 
The question is really concluded by the deci- 
sion of the Privy Council inthe case of Hardi 
Narain Yahu v. Rudar Perkash Misser (4). 
As pointed'out by Sir Bhashyam Iyengar, — 
“In that case a creditor obtained a decree for 
money against the father only and in execu- 
tion attached, caused to be put up for sale, 
and himself bought, the right, title and 
interest of the judgment-debtor in certain 
property which belonged to him and to his 
minor son jointly, and obtained possession. 
Shortly afterwards, the judgment-debtor made 
a gift of his interest in the family property 
in favour of his minor son. A suit was 
thereupon brought on behalf of the minor 
son to recover the whole of the property 
purchased by the decree-holder. During the 
pendency of the suit another son was born to 
the judgment-debtor and it was contended 
before the High Court that a share should be 
allotted to such son also. The High Court, 
however, following the decision of the Privy 
Council in Suraj Bunst Koer v. Sheo Persad Singh 
(3) overruled this contention and held that 
the property which passed to the defendant 
—the purchaser—was the share and interest 
of the father which would have been allotted 
to him if a partition of the family property 
had taken place just before the execution sale 
and that as the family at that time consisted 
only of the father, his wife and one son, the 
father was entitled to one-third share, and 
that such one-third share ought to be allotted 
to the defendant—the purchaser—and the 
other two-thirds. to the minor plaintiff and 
his mother. The case was carried in appeal 
to the Privy Council by the defendant—the 
purchaser—principally on the ground that 
the sale should be upheld in its entirety as it 
was not shown that the decree-debt was 
contracted by the father for any illegal or 
immoral purpose. The Judicial Committee 
affirmed the decision of the High Court, 
holding that the purchaser became entitled 
only to one-third which would have been’ the 
share that would have been allotted to the 
father if a partition had taken place at the 
time of the sale. Pending the appeal to the 
Privy Council the mother died, but the 
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decision of the Privy Council proceeds on th® 
footing that neither the birth of the second 
son after the date of the execution-sale, nor 
the subsequent death of the mother before a 
partition was effected, affected the share to 
which the purchaser became entitlod at the 
date of the execution sale.” [ Atyyaguri Venkata- 
ramayva v. Aiyyagari Ramayya (5)]. In the 
Full Bench ease of Rangasamit v. Krishnayyan 
(1) there was no reference to the decision of 
the Privy Council summarized above. In my 
opinion, the latter cannot be reconciled with 
it. Their Lordships indicate clearly enough 
that the alienee takes the interest of the 
alienor as it exists at the timeof the alienation 
not at the time of partition. This conclusion 
also seems to be the logical and almost neces- 
sary consequence of the rule established in 
this Presidency by a long course of decisions 
that an alienation by sale, mortgage or other- 
wise, by an undivided member of his interest 
in the whole or any part of the joint family 
property in favour of a purchasee for value 
is valid as -between the transferor and the 
transferee. Any other conclusion than that 
above stated would lead to great practical 
inconvenience and injustice. It is, however, 
unnecessary to dwell on this line of argument 
as the matter is concluded by the authority 
of the Privy Council. I would answer the 
reference in the affirmative. 

Munro, J.—TI agree that the question should 
be answered in the affirmative and have 
nothing to add. 

Sankaran Nair, J.—The question is whe- 
ther the alienee of the interest of a 
co-parcener is entitled to enforce his claim 
against the co-parcener’s share as it stood 
atthe time of the alienation or the share 
that the vendor is entitled to at the time he 
brings his suit for partition. 

If, as argued on behalf of the appellant, 
he is only entitled to recover the reduced 
share that the vendor may be entitled to at 
the time of the partition on the ground that, 
according to the theory of the Hindu Law, 
a co-parcener’s interest is liable to fluctua- 
tion, to increase by death, decrease by birth 
of other co-parceners, to extinction by his 
own death, then it appears to me that, on the 


death of the co-parceners, the alienee is not 


entitled to enforee the alienation in his 
favour at all, as the alienor’s interes’ sur- 
vived to the others on his death. On tha 


other hand,jit ig only right that the pur. 
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chaser must in that case have the benefit of 
an’ increase, if any, in the share of his 
‘vendor, 

As pointed out by the Judicial Committee 
all alienations by a co-parcener, whether 
‘voluntary or compulsory, are inconsistent 
with the strict theory of a joint and undivided 
‘family and the law recognizing the validity 
of the alienation as established in Madras and 
Bombay has been one of gradual growth, 
founded upon the equity which a purchaser for 
value has, to be allowed to stand in his ven- 
dor’s shoes, and to work out his rights to a 
partition—see Suraj Bunst Koer v. Sheo 
Persad’ Singh (3). Ido not think, as the 
‘alienation itself is inconsistent with the 
theory of Hindu law, we are likely to derive 
much help from a consideration of the Hindu 
Taw texts in the determination of this question. 
The creditor’s equity which is the basis of 
the Madras and Bombay decisions subsists 
even after the death of the co-parcener; and 
I entirely agree, therefore, if I may say so, 
with the Full Bench decision in Ayyagarz 
Venkataramayya v. Ayyagart Ramayya (5), 
which follows prior decisions that the mort- 
‘gagor or vendor is entitled to enforce his 
‘claim after the co-parcener’s death. Farther, 
‘I do not see how it can be said that his equity 
‘does not subsist to the same extent as before. 
_ Again, it would be entirely against the 
‘principle of equity on which these decisions are 
' based to ‘give the alienee*anything more than 
the value of the consideration advanced by 
“him; or, in other words, the principle of the de- 
cisions would not justify the Courts in giving 
him the increased share to which the co- 
parcener may have become entitled. This 
shows that we have toreject the strict theory 
‘of fhe Hindu Law in the ascertainment of the 
share ; and if the purchaser is not to ve entitl- 
‘ed to an increased share, I do not see how we 
‘are to say he can get only the reduced share 
‘in the other contingency. 
ie As the doctrine is based on equity, it is 
“more consistent with equitable principles to 
Hold that the purchaser gets the share which 
his vendor was entitled to at the time of alien- 
‘ation rather than that he gets a fluctuating 
share with the result that it will depreciate 
‘the value of property and impart to the alien- 
ation the nature of a gambling transaction. 
I havs not referred to the cases decided by 
thie Privy Council referred to in the argument, 
as I do mot think there is any final decision 
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by their Lordships, or that the question was 
before them for decision. However, the opi- 
nions incidentally expressed by their Lordships 
in some cases are of very great weight and, as 
they accord with the view I have expressed, I 
do not propose to refer to them in detail. I 
accordingly hold that the plaintiff, the 
alienee, is entitled to enforce his claim against 
the share to which the vendor was entitled to 
at the time of the alienation and in the case 
before us the mortgagee is, therefore, entitled 
to proceed against the share of the son sub- 
sequently born. 

Note—Appended under orders of the Ohief 
Justice—The following was written by the 
Honourable Mr. Krishnaswami Aiyar, as a 
judgment to be delivered, before he -resigned 
his office as a Judge of this Court. 

The statement of facts made in the order 
of reference is somewhat inaccurate. The 
mortgagor would at the date of the mortgage 
be entitled to a fourth and not a fifth share 
in the family properties, A brother and a 
son were subsequently born. The plaintiff 
who is the mortgagee is content to have a 
decree on a fifth share in the mortgaged pro- 
perty. The lower Appellate Court has given 
that decree and he has not chosen to appeal 
against it. Theson who is the 3rd defendant 
contends that his 10th share should be ex- 
onerated from liability. If the son were alive at 
the date ofthe mortgage his share in the pro- 
perty would be bound by it as the mortgage 
was apparently for an antecedent debt and 
not tainted with illegality or immorality. His 
interest is a fortiori liable if he was not in ex- 
istence at the date of the mortgage. He 
succeeds only to a moiety of the father’s 
equity of redemption. See Bholanath Khetiry 
yv. Kartick Kissen Das- Kheltry (6) and 
Ajodhya Roy v. Hardwar Roy (7). This 
aspect of the matter appears to have 
been overlooked by the Full Bench in 
Rangasami v. Krishnayyan (1), and by the 
Division Bench that finally disposed of that 
ease. The Vakil for the appellant fairly ad- 
mitted before us that he had no answer to 
this view of the case. 

The more important question raised by the 
order of reference is practically whether the 
decision of the Full Bench in Rangasamz v, 
Krishnayyan (1), is right. It appears to me 
that we are bound to answer it in the negative, 
That case decided that the share to which the 
mortgagee or purchaser is entitled should be 
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determined as at the date of the suit for parti- 
tion, What the alienor would ba entitled to, 
whether alive or not, at the date of the suit 
for partition, is according to the Full Bench 
what the alienee is entitled to, subject to this 
reservation that, if the alienor’s share would 
then be more than at the date of the aliena- 
tion, the alienee if he had bargained for less, 
would not be entitled to the increased share. 
In other words, the alienee gets a fluctuating 
share actually ascertainable only at the date 
of the suit for partition though such fluctua- 
tion can only be to reduce but not ordinarily 
to increase the share of the alienee. 

It is, in the first place, not easy to under- 
stand why the date of the suit for partition 
and not the date of the decree for partition 
should settle the share of the.alienee. In an 
ordinary suit for partition the sharers in exist- 
ence at the date of the- decree and not at 
the date of suit determine the share of each. 
The same rule must apply to the case of an 
alienee suing for partition, if the date. of the 
alienation itself be not the determining factor 
as regards the quantum of the alienee’s 
interest. What is the principle on which the 
date of the alienationis not to determine the 
share of the. alience? It is said “that the 
alienee cannot be in a better position than 
the alienor ” and that“ the purchaser must 

-be taken-to purchase an uncertain and fluc- 
tuating’ interest with the right of converting 
-it at any moment after the purchase by parti- 
tion into definite separate property.” Iad- 
mit that the alienee should not be in a better 
position than the alienor, but when? I answer, 
at the date of the alienation and not at some 
‘subsequent date when the alienor’s’ share 
-might be reduced by the birth of other mem- 
bers into the co-parcenary if he had not made 
‘the:alienation. What ground is there for 
supposing that the alienee purchases a fluc- 
‘tuating interest? ‘The interest would, no 
doubt, fluctuate if there was no alienation. 
That is an incident of co-parcenary property. 
But the very fact of alienation by a co-parce- 
ner puts an end to the fluctuating character 
of the property alienated, Joint tenancy is 
‘destroyed by severance and an alienation” by 
a joint tenant effects a severance. The fluc- 
tuating character of a joint tenant’s interest 
' ceases in the hands of his alienee. Williams’ 
Real Property, 20th Edition, page 138. 


“Jogeswar Narain Deo v. Ramchund Dutt’ (8). 
(8) 23 I. A. 37 at p. 44; 23 ‘C, 670. 
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The alienee becomes a tenant-in-common, 
Kaliapt bin Girtmallapx v. Venkatesh 
Vinayrk (9); Udaram Sitaram v. Rani 
Paduji and Venku Pandujs (10); Mahabalaya 
bin Parmaya v. Timaya bin Appaya (11). 
Appovier v. Rama Subba Aiyar (12), no 
doubt, held,—‘‘According to the true notion 
of an andivided family in Hindu Law, no in- 
dividual member of that family, while ib 
remains undivided, can predicate of the joint 
and undivided property, that he—that parti- 
cular member—has a certain definite share 
until partition.” That is the law still,--See 
Parbati v. Naunthal Singh (13). Bat it 
does not follow from this that if a co- 
parcener alienates his interest in family 
property the alienee has until actual partition 
no definite share in the property. Like the 
alienee from a joint tenant in England the 
alienee from a co-parcener in India has a 
fixed share in the common property with 
reference to the date of alienation. Where 
the alienor dies before the alienee institutes 
a suit for partition the alienee’s share does 
not dwindle into nothing. The Full Bench 
in Aiyyagari Ventataramayya v. Adyyagart 
Ramayya (5) has settled that. The learned 
Judge, who delivered the judgment of the Full 
Bench in Rangasamt’ v. Krishnayyan (D), took 
the same view and explained it by saying that 
“the interest carved out by the sale vests. in 
the purchaser at once” and “the purchase must 
be dealt with as if the seller were alive when 
the purchaser demands partition.” If this be 
so with reference to a seller dying before the 
purchaser sues for partition, why should it 
be different when the co-parcenary is enlarg- 
ed by the birth of other members, It is 
difficult to see why the interest of the co- 
parcener who makes the alienation should not 
vest likewise in the purchaser to the extent of 
whatever share he would then have on a 
partition. With reference to the case of the 
co-parcenary being reduced in numbers subh- 
sequent to the alienation it is said that the 
alienee may not get anincreased share if he 
bargained for less. The decision in 
Virayya v. Hanwmanta (14) is not opposed 

(9) 2 B: 676. 

(10) 11 B. H. O. R. 76 at p. 81. 

(11) 12 B. H. 0. R. 138. 

(12) 11 M. I. A, 75; 8 W. R. 1 (P. C.) 

(13) 81 A. 412 at p. 421; 3 Ind. Cas. 195; 6 A. LS, 


"5973 5 M. L. T. 427; 13 C. W. N. 983; 100. L. J. a21 
-11 Bom. L. R. 878. : 


(14) 14 M. 459, 
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to this view, for it proceeded on the provision 
contained in section 43 of the Transfer of 
Property Aét of “Snterest feeding the 
estoppel.” If a fluctuating interest may 
dwindle, parity of reasoning would require 
thatit should.also expand. This apparently 
thelearned Judges in Rangasam: v. Krisnayyan 
(1), were not, prepared to accept though the 
referring Judges i in that case were of that 
opinion. Mr, Justice Shephard, one of the 
Judges who composed the Full Bench, is not 
apparently prepared to stand by Rangasamz 
v. Krisnayyan (1), for he says in his com- 
mentaries on section 44 of the Transfer of 
Property Act, “in the case of a sale by a co- 
parcener of his share of the family property 
the better opinion seems to be that the 
extent of the interest purchased must be 
determined with reference to the state of 
things at the date of the sale” and he relies 
on the observatiors of Mr. Justice Bhashayam 
Iyengar in Atyyagari Venkataramayya v. 
Aiyyagart Ramayya (6). The whole question 
is fully threshed out in the exhaustive judg- 
ment in that case. It is difficult to add 
‘anything to the trenchant reasoning of the 
learned Judge. Gurulingaya v. Nandapi (15), 
has quoted Rangasami v. Krishnayyan (1) 
with approval and in fact the proposition 
is, in terms, laid down “that the purchaser 
like the alinor is liable to have his share 
diminished upon partition by the birth of 
other co-parceners.”’ But beyond following 
the decision of this Court on the point now 
under consideration that case adds nothing to 
the reasoning on which the decision rests. 
There are numerous difficulties in accept- 
ing the view of the Full Bench as correct. 
In the case of a mortgage by a co-parcener 
of his interest, if the date of the mortgage 
does not determine the quantum of interest 
of the alienee why should the date of the suit 
on the mortgage determine it? The suit does 
not separate the share nor the decree in the 
suit. The interest of the mortgagor may be 
-bought in Court sale but the purchase also 
does not separate the share. The purchaser 
may sue for partition but the suit itself does 
not operate as a severance. The share of the 
alienor might be fluctuating backwards and 
forwards in these several stages from the 
mortgage to the decree for partition. 
` Again, it is anomalous to hold that tha 
alienor’s share may go on dwindling but can- 
(15) 21 B. 797. 
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not vanish. The authority of the Privy 
Council is clear that the purchaser must have 
the alienor’s share though he may be dead 
when the purchaser sues for partition as if he 
were then alive. Suppose the alienor is dead 
but further additions have been made to the 
co-parcenary; is the shara of the alienee to 
be iaken as at the date of the alienar’s death 
or as at the date of the suit for partition 
when there are more co-parceners? 

It appears to me that the only sound rule 
to adopt in the matter is to fix the share of 
the alieneeas atthe date of the alienation. 
The authority of the Privy Council may also 
be invoked in support of this view. It is, no 
doubt, true as contended by the learned Vakil 
for the appellant that in none of the cases re- 
lied on, Deendyal v. Jugdeep Narain Singh (2), 
Suraj Bunsi Koer v. Sheo Persad Singh (3), 
Hardi Narain Sahu v. Rudar Perkash Misser 
(4) and Balgobind Das v. Narain Lal (16), 
did the question arise for decision. But the 
language of the Privy Council does not leave 
any room for doubt as to their meaning. In 
Deendyal v. Jugdeep Narain Singh (2) they 
say at page 209,— ‘the right of the purchaser 
at the execution sale (of the fathef’s interest) 
may be limited to that of compelling the par- 
tition, which his debtor might have compelled; 
had he been so minded, before the alienation 
of his share took place.” This language may, 
perhaps, be explained by saying that the 
period anterior to the alienation is referred to, 
because the debtor could only then have sued 
for partition of the property. In Suraj 
Buns Koer v. Sheo Pershad Singh (8), their 
Lordships of the Judicial Committee state at 
page 164,—“An intermediate proposition bet- 
ween the extreme contentions on both sides is, 
that the sale would be operative upon the 
right, title, and interest of the judgment- 
debtor in the property put up for sale, so as 
to pass the share to which, upon a partition 
effected during his life-time, he would have 
been entitled. » At page 174 they proceed to 
say,—' ‘The mortgage execated by Adit Sahai 
in his life-time, as a security for the debt, 
might operate after his death as a valid 
charge upon Mouza Bissumburpur to the ex- 
tent of his own then share.” This may mean 
the share to which she was entitled either 
at the date of the mortgage or during his 
life-time. It does not appear that the share 


varied afterwards. The Privy Council does 
(16) 15 A. 339 ; 20 1. A. 116. 
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not speak of the share of Adit Sahaias if he 
were alive at the date of the partition. Adit 
Sahai was dead at the date of the Court sale. 
Thay made a declaration in favour of the 
purchaser that he was entitled to the 3rd 
share of Adit Sahai which he possessed in 
his life-time and which he also mortgaged. 
Hardt Narain Sahu v. Ruder Perkash Misser 
(4) is a stronger case. The purchaser at the 
Court sale of the father’s interest was held 
entitled to his $rd (he had at that time a 
wife and one son) treating it as if the sale 
was to operate as a partition at that time. 
The appeal to the Privy Council was by the 
purchaser claiming the whole property. The 
Privy Council negatived thatclaim. He then 
asked for a moiety instead of the 3rd which 
the High Court gave him on the footing of a 
partition as at the date of sale. Mr. Doyne, 
who appeared for the appellant, contended 
that the mother was no co-parcener and he 
was, therefore, entitled to a moiety. The 
Privy Council did not say that, the mother 
having died and another son having been 
born pending the appeal to their Lordships, 
he was only entitled to a third as purchaser 
from one of three co-parcencers but that the 
purchaser only obtained the share which the 
father would take if a partition took place at 
the date of the sale. They added that the 
two sons were parties to tha appeal in respect 
of the share which the mother was entitled to 
take ata partition. Iam inclined to think 
that there is an express pronouncement in 
this case which is against the view taken by 
the Full Bench in Rangasami v. Krishnayyan 
(1). The observation in Bal Gobind Das v. 
Narain Lal (16) is a mere repetition of the 
remark in Deendyal v. Jugdeep Narain Singh 
(2), to which reference has already been made 
and may be similarly explained. 

The purchaser from a co-parcener of his 
share in all the family property or in one of 
‘several items belonging to the family may 
not succeed in a suit for partitionin getting 
the share allotted to him that he purchased 
or the item. But that is because there may 
‘be liabilities which attach to the share of 
the co-parcener making the ahenation. The 
equities between the co-parceners may re- 
duce the share of the alienating co-parcener 
in the property alienated. Butsuch equities 
or liabilities must only be determined with 
reference to the date of alienation. Future 
contingencies of births and deaths do not 
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stand on the same footing as conditions and 
liabilities existing at the date of the aliena- 
tion which are referred to in section 44 of 
the Transfer of Property Act. These latter 
incidents of a co-parcenary interest do not 
conflict with the principle that an alienee 
from one of several co-parceners takes the 
interest which may be carved out at the date 
of alienation. 

I would answer the question referred to the 
Full Bench in the affirmative. 


MADRAS HIGH COURT. 

Seconp Civit Arrear No. 520 or 1909. 
February 2, 1911. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Ayling. 
SIVABAGIATHATCH[I—Appettayt 
versus 
MUTHUKUMARA PILLAT AND ANOTHER-— 
RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s. 8367— 
Death of plaintiff—Suit to determine the question of 
plaintiff's legal-representatives—Declaration that plain. 
tiffs are entitled to properties comprised in the previous 
suit—Civil Procedure Code (Act V of 1903), O. XXII, 
r. 5—Res judicata. 

Where a suit is instituted by the alleged legal 
representatives of a deceased plaintiff under section 
367, Civil Procedure Code (XIV of 1882), the plaintiffs 
in such suit need not necessarily pray for a declara- 
tion that they are entitled to all the properties of the 
deceased. It is enoughif the declaration sought for 
is confined to the properties comprised in the suit of 
the deceased plaintiff. ‘ 

A guit under section 867, Civil Procedure Code 
(1882), is not barred by reason of the fact that under 
Order XXII, rule & of the Civil Procedure Code of 
1908 the Appellate Court, in appeal from the decree 
in the original suit, has still to decide the question of 
who is the legal representative of the deceased 


‘plaintiff. 


The decision in the suit would be res judicata in the 
appeal. 


Second appeal against the decree of the 
Subordinate Judge’s Court of Kumbakonam 
in appeal Suit No. 923 of 1908, presented 
against the decree of the Court of the District 
Munsif of Shiyali, in Original Suit No. 157 
of 1908. 

Mr. T. Rangachariar, for the Appellant. 

Mr, 8. Srinivasa Atyangar, for the Respond- 
ents. 

Judgment.—Mr. Rangachari raises 
two preliminary points ; but we must overrule 
them both. He contends that the Munsif 
had no jurisdiction to try this suit as the 
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plaintiff should have asked for a declaration 
in respect of all the properties of Pichat 
Pillai. We think he was not bound to do 
that. Section 367 of the Code of Civil Proce- 
dure, 1882, entitles him to sue for a declara- 
tion that he is the legal representative of the 
plaintiff in the former suit, that is, that he 
is the legal representative as regards the 
property claimed in that suit. In any view, 
the plaintiff .cannot be compelled to sue in 
respect. of all the properties of Pichai Pillai. 
The plaintiff may be in undisputed possession 
of the bulk of them. The next contention is 
that the declaration now granted will be 
infructuous as the District Court in Pichai 
Pillai’s appeal would still have to decide 
under Order XXII, rnle 5, of the new Code, 
whether the plaintiff was the legal representa- 
tive. Assuming this to ba so, it does not 
follow that the decision in this suit would be 
of no avail. Our decision would probably 
have the force of res judicata as regards the 
plaintiff's right to represent Pichai Pillai in 
the appeal. 

Passing now to the merits the question is 
whether the Subordinate Judge’s conclusion 
that the defendant was privy to the murder 
of her son is legally sustainable. He bases 
his finding, in paragraph 7, on the defendant's 
admission, on the evidence of the plaintiff's 
witnesses Nos. 4 and 9 and on certain other 
reasons previously set forth. In paragraph 
2 of his judgment he seems to base his 
finding almost exclusively on the defendant's 
statements Exhibits J, Jl, J2, and her evi- 
‘dence as the plaintiff’s 10th witness. We 
have read through the whole of them. We 
found nothing in them which can even be 
twisted into any evidence of her guilt. As 
regards the reasons in paragraph 6 the 
Subordinate Judge is quite in error in stating 
that the only conclusion that could be come 
to was that the defendant must have been 
privy to the murder or that it was committed 
in consultation with her. Thers, of course, 
remain the statements of the 4th and 9th 
witnesses for the plaintiff. The statement of 
the latter that the defendant admitted to 
him that Chokkalingam stated to her on 
‘Friday that he had: finished the business, if 
believed, is capable of the inference that she 
knew before what the business was. The 
evidence of the plaintiffs’ 4th witness is of 
very slender probative value. As the bulk 
.of the evidence on which the Subordinate 


INDIAN OASES. 


[1911 


Judge has relied, is either irrelevant or of no 
probative value, we must send the case down 
for a fresh finding on the question of fact 
included in the firat issue, namely “whether 
the defendant abetted the murder of her son” 
on the evidence on record. 

The finding should be submitted within 
six weeks from this date, and seven days 
will be allowed for filing objections. 

In compliance with the order contained 
in the above judgment, the Subordinate Judge 
of Kumbakonam submitted the following 

FINDING. 

This case has been remanded by the High 
Court for a fresh finding on the question of 
fact included in the first issue, viz : 

“Whether the defendant abetted the 
murder of her son,” on the evidence already 
on record. 

2. My predecessor who heard the appeal 
from the Court of first instance answered the 
question in the affirmative and in the order of 
remand which is to hand the basis of his 
finding has been discussed and ib would 
appear that the same has not been approved 
of. 

3. The burden of proving the question 
certainly lies on the plaintiffs, and according 
to the ruling in Vedammal v. Vedanaya 
Mudaliar (1) it has to be made out by clear 
and positive evidence. There is no evidence 
whatever of a positive character to connect 
the defendant with the crime itself or with 
any of the events preparatory to the com- 
mission thereof, As has been pointed out 
in the case above quoted, (see page 102), it is 
not safe to draw inferences from circumstantial 
evidence or from the defendant’s conduct. 
All that the evidence establishes in this case 
is that the defendant did not prove herself 
to be as much emotional as she should have 
been on being apprised of the foul murder 
and herself being accused of it, nor when she 
came in direct contract with the murderer 
himself. Her admissions contained in the 
statements marked Exhibits J series as well 
asin her own evidence as plaintiffs’ 10th 
witness do not amount to making out any- 
thing further than this; and her conduct above 
referred to, however reprehensible it may be 
in a moral point of viow, can be explained 
by the fact that she was only an adoptive 
mother who had a good motive for repenting of 
the adoption. In paragraph 6 of the judgment 


(1) 81 M. 100; 18 M. L. J. 70; 2 M, L. T. 598. 
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of this Court the cireumstance that one of the 
choppers that were used for the murder 
was admitted to belong to defendant, was 
taken to be a strong circumstance proving 
defendant’s guilt, but considering that 
Chockalinga hadabsolute access to everything 
in the house, without evidence that defendant 
was aware of his having taken away the same 
and of the purpose for which he took it, no 
inference can be drawn adversely to the 
defendant. As for the oral evidence of the 
plaintiffs’ 4th and 9th witnesses, I agree with 
the District Munsif in the reasons given 
by him in paragraph 12 of his judgment that 
the statement of the 4th witness regarding 
the exasperated feeling alleged to have been 
exhibited by the defendant on her being 
informed that the deceased pointed out 
Chockalinga to the  process-server, is an 
improvement over his previous statemert 
upon which no reliance can be placed. 

4. The evidence of the 9th witness, Station 
House Officer, has been dealt with at length 
by the District Munusif in paragraph 17 of his 
judgment. From this it is clear that the 
chief reason for his not implicating the defend- 
anb in the murder case was that he came to 
the conclusion upon inquiry, that Chockalinga 
and Natesa were the only persons concerned 
in the crime and that he could find no 
evidence regarding derendant’s complicity 
in the matter. Assuming the evidence.of this 
witness to be true in its entirety, there is 
nothing therein to show any confession of 
gailt by the defendant in the statements 
made by her to the witness. I, therefore, 
consider that the evidence of these two 
persons is quite insufficient to make out her 
gulit. 

5. The remaining oral evidence intended 
to fasten the guilt around the defendant, 
consists of the statements of persons who 
were assembled on the tank side when the 
corpse of Pichai Pillai was found floating 
in the tank, among whom it is alleged 
that the defendant was pointed out as one 
of the murderers, and that she kept perfectly 
unmoved. Defendant’s intimacy with 
Chockalinga is also proved by the said 
witnesses,bnt ib is irrelevant to the point 
now: under consideration. The whisper 
between defendant and Chockalinga and 
Natesa which is spoken to by plaintiffs’ 5th 
witness ard has not been deciphered is of no 
probative value, 
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6 Lasily, the cireumstance that Chockalinga 
wrote the letter, Exhibit K, to the defendant 
while he was in jail after condemnation 


- expressing his desire to see her and his own 


wife was urged as raising a strong inference 
that she onght to have been a party to the 
murder. No doubt, the defendant admits 
having complied with the request. Bub it 
can amount to nothing more than showing 
sympathy to a relation and a quondam para- 
mour in his lasthour. Although the circum- 
stance may raise a strong suspicion that her 
sympathy was due to the fact that Chockalinga 
was sacrificing his life for her, itis quite 
inconclusive to show that the offence itself was 
committed at her instigation. . 

7. For these reasons, I am disposed to 
record a finding in the negative on the ques- 
tion remanded, 

This second appeal coming on for final 
hearing after the return of the finding of the’ 
lower Appellate Court, the Court delivered 
the following. 

Judgment.—wWe accept the finding 
of the Subordinate Judge. The Subordinate 
Judge’s decree will be set aside and that of 
the District Munsif restored with costs in 
this and in the lower Appellate Court. 

Appeal allowed. 





ALLAHABAD HIGH COURT. 
Second Crvin Appeat No. 281 or 1910, 
February 13, 1911 
Present:—Mr. Justice Richards and 
Mr. Justice Griffin. 

Musammat MOHAN DEVI—P.aiytips— 
APPELLANT 
versus 
JAHANGIR MAL AND OTHERS— DEFENDANTS 


—-RESPONDENTS. 

Occupancy-holding—Mortgage —Mortgagee sub-letting 
holding to the mortgagor——Rent, recovery of. 

Where an occupancy tenant after usufructuarily 
mortgaging his holding, is put in as a sub-tenant, no 
rent can be recuvered from him. 

Ram Sarup v. Kishen Lal, 29 A. 327; A. W.N. 
(1907) 76; 4 A. L. J. 306, applied. 


Second appeal from tke decision of the 
Additional Judge of Aligarh, dated 20th 
December 1909. f 

Mr. Nihal Chand, for the Appellant. 

Mr. Girdhri Lal Agzrwala, for the Re- 
spondents. 

Judgment.—this appeal arises out of 
a suit for arrears of rent. The facts ares little 
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complicated. The defendants-respondents are 
sons of one Bhim Sen. Bhim Sen was an 
occupancy-tenant and in the year 1903 
he madea lease for fifteen years in favour 
of the husband of the plaintiff. This lease 
was clearly in the nature of a mortgage 
and in the Court below it was admitted to 
be so. The defendants-respondents appear 
to have been zemindars of the village in 
which the oceupancy-holding was situate 
whether they were sole zemindars or not does 
not appear, but it does appear that a sum of 
Rs. 150 was paid by the husband of the 
plaintiff to the defendants-respondents at 
the time of the execution of the mortgage. 
This sum was paid to the defendants-re- 
spohdents as the rent payable by their father 
Bhim Sen as occupancy-tenants to the 
defendants-respondents as zemindars for the 
whole period of fifteen years. Bhim Sen 
has since died and the defendants-re- 
spondents have stepped into their father’s 
shoes as occupancy-tenants and are now in 
oécupation of the holding. Under the terms 
of the Tenancy Act the occupancy-holding 
should have devolved on the defendants-re- 
spondents. The defendants plead amongst 
other things that the mortgage of the oc- 
cupancy-holding was absolutely null and 
void and, therefore, the plaintiff was not 
entitled to recover the rent sued for. It is 
Impossible to distinguish the present case 
from the case of Rum Sarup v. Kishen Lal (1), 
unless the matter which we have already re- 
ferred to is a distinction. In Ram Sarup 
v. Kishen Lal {1) it was held that where an 
occupancy-tenant executed a usufructuary 
mortgage of the occupancy-holding and then 
the occupancy-tenant was put in asa sub- 
tenant the rent could not berecovered. The 
facts of the.present case are entirely similar 
except that in the present case in the events 
which have happened the defendants-res- 
pondents occupy the dual position of zemin- 
dars in the village and also represent the 
interest of their father Bhim Sen in the 
oceupancy-tenancy. In our opinion this fact 
does not in principle make any difference. 
The defendants are not sued as zemindars. 
They aresued by the mortgagee of an oc- 
cupancy-holding as the representatives of the 
occupancy-tenant, who had been put in by the 
alleged mortgagee as sub-tenant. In our 
opinion the decision of the Court below 


was correct. We dismiss the appeal with 
(1) 29 A; 327; A. W. N. (1907) 76; 4A. L. J, 306. 
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costs including in this Court fees on the 
higher scale. | 
Appeal dismissed. 
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MADRAS HIGH COURT. 
Criminat Revision Case No. 683 or 1909. 
(Criminar Revision Petrrion No. 529 

or 1909.) 
December 22, 1910. 
Present: —Mr. Justice Ayling. 
NAVANNA CHINNA NARASANNA— 
PETITIONER 
CerTSUS 
SURESETTI PEDA VENKATRAYADU 


AND OTHERS — RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 253 (2) 
~—Discharge of accused without examining all the pro. 
secution evidence available. 

Whatever may have been the law before the passing 
of the Criminal Procedure Code (Act V of 1898) 
under section 253, clause (2) of the present Code, it is 
competent to a Magistrate to discharge the accused 
after examining some only of the prosecution wit- 
nesses, 

Queen v. Parasuram Naicker, 4 M. $29, referred to, 


Petition, under sections 435 and 439 of the 
Criminai Procedure Code, praying the High 
Court to revise the judgment of the joint 
Magistrate of Godavari, dated the 20th 
Janudry 1909 in Calendar Case No. 3 of 
1909. 

Mr. T. Prakusam, for the Petitioner, 

Mr. P. Narayaramurth?, for the Respond. 
ents. 

The Public Prosecutor, opposing the Ap- 
plication. 

Order .—tThe only ground on which Mr. 
Prakasam attacks the Magistrate's order is 
that the Magistrate acted illegally in dis- 
charging the accused without examining all 
the prosecution witnesses. The second clause 
of section 253, Criminal Procedure Code, 
authorises him to do so, on recording his 
reasons, which he has donein this case, The 
only ruling quoted by Mr Prakasam, 
Queen v. Parusurama Naicker (1) was passed 
before the enactment of a Criminal Procedure 
Code containing such a provision. There is no 
ground for interference. The petition is dis. 
missed. 

Avan Petition dismissed. 


A 
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PUNJAB CHIEF COURT. 
Civit Revision No. 2281 or 1909. 

i March 1, 1911. 
Present:—-Mr. Justice Chevis. 
MOHAN RAM—DEFENDANT—PETITIONER 

versus 
MUHAMMAD KHUDA DAD KHAN— 
PLAINTIFF— RESPONDENT, 

Limitation Act (IX of 1908), s. 5—Bona, fide mistake 
as to date of completion and delivery of copy of decree— 
Sufficient cause—Cause of delay not explained when 
appeal filed, effect of. 

A bona fide mistuke as to date on which the 
applicant was told by the copying department to 
come to take delivery of copy of decree is sufficient 
cause to justify extension under section 5 of the 
Limitation Act. 

Therefore, where an application for copy was 
made on 17th May, and the applicant was told to come 
oa 21st May for it but itwas not ready for delivery till 
22nd May and was taken delivery of on 24th May: 

Held; that the period from 17th to 24th May should 
be allowed. 

Where an appellant at the time of filing his appeal, 
had no notion that it was time barred he cannot be 
expected to have explained the cause of delay at the 
time of filing the appeal. 


C. v. C., 22 P. R. 1903; 91 P. L. R. 1993, distin- 


guished, 

Petition, under section 70 (a) and (b) of 
Act XVIII of 1884 as amended by Act XXV 
of 1889, for revision of the order of Ad- 
ditional Divisional Judge, Shahpur Division 
at Sargodha, dated the 8th May 1909, affirming 
that of the Munsif, lst Class, Mianwali, dated 
the 12th May 1906, decreeing plaintiff's 
claim. 

Messrs Nanak: Ohand and Devi Dyal, for the 
Petitioner. 

Mr. Shah Nawaz, for the Respondent. 

Judgment.—tThis is a petition for re- 
vision of the order of the learned Divisional 
Judge dismissing an appeal as time barred. 


The Appellant had applied for copy of 
decree of the first Court and had been told 
by the copying department to come for the 
copy on 2ist May, 1906. According to 
appellant he sent a man to get the copy on 
2ist May, but the copy was not ready then 
and his man was told to come again on the 
24th and was given a parcha for the 24th 
May, which the appellant gave up to the 
copying department when he came and took 
the copy on the 24th May. This story, how- 
ever, is contradicted by the copying clerk 
and has been disbelieved by the Divisional 
Judge. Butitis admitted that onthe day 
_on which appellant had been told to come for 
his copy, z.¢., on 21st May, the copy was not 
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ready. It was ready on 22nd May, and was 
taken by appellant on 24th May. Copy had 
been applied for on 17th May. If we ailow 
only from 17th to 22nd May, the appeal 
is one day outside limitation; if, however, we 
allow from 17th to 24th May,, for procuring 
copy, the appeal is one day within limitation, 
I think that, strictly speaking, time can 
be allowed only from 17th to 22nd May, for 
the copy was asa matter of fact ready on the 
22nd, and appellant might have got it then 
had he been present. But the question 
ramains whether appellant has not shown 
sufficient cause for filing his appeal one day 
late. Even supposing that no one appeared 
to take copy on the 21st May, still the fact 
remains that when he got his copy it was 
marked as ready on 22nd May, which showed 
that it was not ready onthe day on which 
he had been told to call for it. So I think 
it quite likely this misled him into thinking 
that he was entitled to claim time up to 
24th May, which was the date on which be 
actually got the copy. Itis a general rule, 
no doubt, to allow time up to the date on 
which copy is ready, and no later but as a 
matter of practice, I fancy that when aman 
is told to come on a certain date fur his copy 
the copy is generally ready on that date; if 
this is not the general rule, all I can say is 
that, in my opinion, it should be the general 
rule. The Copying Agency was instituted 
to avoid the necessity of persons hanging 
about at head-quarters of districts while 


: getting copies, and the date on which a man 


applying for a copy is told to come for his 
copy should be fixed sufficiently far off to 
give reasonable ground for hope that the copy 
will be ready when he comes forit. So it 
seems to me that the present case is one in 
which an exceptional set of circumstances 
has occurred and I think we should give the 
appellant the benefit of the doubt and believe 


, that it was a bona fide mistake on his part, 


occasioned by the copy not being ready on 
the due date which caused‘ him to file his 
appeal a day too late. There is no reason 
apparent why he should not have filed his 
appeal in due time but for such mistake. It 
seems to me not an error of calculation but an 
error as to how many days he was entitled to 
claim as spentin getting copy andI think 
time should be extended under section 5 of 
the Limitation Act. 


Jé has been pleaded for respondent 
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that the advantage of section 5 of the 
Limitation Act cannot be allowed unless 
the cause of the delay has been stated “at 
the time the appeal is filed and O. v. O. (1) is 
relied on. But though part of the head-note 
supports this contention, I fail to find any- 
thing in the body of the judgment which 
goes so far. All that I can find in support 
of this part of the head-note is a remark on 
page 67, “We should, therefore, have expected 
some reason to be stated when the appeal was 
filed of the causes which led to the delay and 
to the presentation of the petition of appeal 
after it had become time-barred”. But in 
the present case ib seems to me that the 
appellant at the time of tiling his appeal had 
no notion that it was time-barred so I do not 
see how he could possibly have been expected 
to explain the cause of delay at that time. 

' I accept this petition and reversing the 
order of the learned Divisional Judge dis- 
missing the appeal as time-barred, I return 
the appeal to him for decision on the 
merits. No order as to costs as it was the 
appellant’s procrastination which caused 
the trouble. 


Petition accepted. 
(1) 22 P. R. 1903; 91 P. L. R. 1903. 





PUNJAB CHIEF COURT. 

First Civin Appran No. 1050 or 1908. 
February 13, 1911. 
Present:—Mr. Justice Johnstone and 
Mr. Justice Shah Din. 

Musammat ISHAR KUAR—Ptarntirr— 
-AFPELLANT 
VETSUS 
RAJA SINGH AND OTAERS—DEFENDANTS— 
RESPONDENTS. 

Custom—~Ancestral property—Pleadings—Inheritance 
claimed as daughters daughter of penultimate holder— 
Claim as last holders sister at a later stage—Pleadings 
—Estoppel— Duty of Courts— Goriwal Jats of Ludhiana 
District— Custom—Succession—Coellaterals of the third 
degree exclude daughters, sisters and sister’s daughters— 
Gift, power of widow to make—Succession to daughter's 
absolute property— Burden of proof—Opinion unsup. 
ported by wnstances—Riwaj-i-am, value of, when sup- 
ported by opinions but not by instances. 

Property acquired by a female is not ancestral qua 
ler father’s collaterals. ; 

Jawahir Singh v. Dial Singh, 76 P. R. 1898, re- 
ferred to. 

Immoveable property tought from the profits of 
ancestral immoveable property is not itself ancestial. 

A female claiming inheritance in the lower Courts 
asthe daughter’s danghter of the penultimate male 
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holder is not estopped from shifting in appeal before 
the Chief Court her position and claiming decree as 
the sister of the last male holder. In fact-the -Courts 
are bound to adjudicate her rights as the sister of the 
last male holder and not as the daughter’s daughter 
of the penultimate male holder. 


Hamira v. Ram Singh, 184 P. R. 1907; 85 P. W. R. 
1907; 74 P. L. R. 1908 (F, B.), fellowed. 


In the tribe of Goriwal Jats of Ludhiana District, 
the collaterals in the.third degree of a sonless male 
proprietor exclude daughters even as regards non- 
ancestral property, and a fortiori sisters and sister’s 
daughters are excluded. 


A widow among the said tribe of Jats, as among 
other Jats, cannot make a gift of land coming to her 
from her husband, whether ancestral or acquired, in 
derogation of the ordinary law or custom of 
succession. 5 


Expressions of opinion as to custom, unsupported 
by instances, are of great importance when there is a 
practical unanimity on a point of custom in a large 
number of villages and a large number. of witnesses. 

A Riwaj-i-am, though unsupported by instances, 
has a great value when it is supported by a large 
mass of expressions of opinon. 

Among Goriwal Jats a daughter does not become 


‘an absolute owner of immoveable property . that 


comes down to her from her maternal grandfather 
through her mother, whether that grandfather's. 
widow gifted it to that mother or not. 

Itmay be that, where a daughter succeeds to an 
absolute ownership her daughter will succeed her, 
but ordinarily a daughter’s estate is not like a son’s 
and the burden of proof is on any person who asserts 
ina concrete case thata daughter who has taken 
her father’s or her mother’s property, which the 
mother took as a daughter, took as full owner. 

Gurdit Singh v. Prem Kaur, 84 P. R. 1909; 76 P. L. 
R. 1909; 118 P. W. R. 1909; 3 Ind, Cas. 604, doubted. 

First appeal from the order of the District 
Judge, Ludhiana dated the 26th May 1968, 


dismissing plaintiff's claim. 
Khan Bahadur Muhammad Shafi, for the 
Appellant. i | 
Lala Lajpat Rai, for the Respondent. 
Judgment.—For the purposes of this 
case the following pedigree-table will suffice 
to show the relationship of the parties. 


KAHN SINGH 





| d 
Kala Singh= - Suchet Singh 
Musammat 
Jiwni, (dead) 


Kishen Singh 
(under him in 
the 2nd gener- 
ation came 
all the 
defendants.) 


a x ` 


Kirpa Singh 
(dead:) 





| 
Kashmira Singh, (dead) Musammat Attar Kuar 
==Musammat Harnam 
Kuar, (dead). Musammoat Ishar Kuar, 


plaintiff. 
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. Plaintiff sues defendants for possession 
‘by inheritance” of 889 bighas, 12 biswas 
kham made up thus:— 

(a) 421 bighas, 15 biswas, in Bir Kishan 
Singh 

(b) 176 bighes, 10 biswas in M. Kamma, 
held in mortgage, 

(c) 41 bighaus, 10 biswas held in mort- 
gage in M. Chakohi, 

(d) $3 béghas, 15 biswas in M. Ghazipur 
partly proprietary, partly held in 
mortgage. 

(e) 47 brghas, 2 biswas, in M. Ghungrali 


< partly proprietary, partly held in’ 


mortgage. 

` As regards the history of the lands (a), (b), 
(a) and: (e) the plaintiff’s case is this: —They 
were never held by Kahn Singh, but were ac- 
quired .by Kala Singh, who made joint ac: 
quisitions with his brother Kishen Singh. 
When Kala Singh died his son Kashmira 
Singh succeeded to these lands. He died son- 
léss and his widow took~for'life. She died 
and Musammat Jiwni, her mother-in-law, came 
into possession. On 15th October 1903, Mu- 
sammat Jiwni gifted (a) and (b) to her 
daughter Attar Kaur, mother of plaintiff, de- 
livering possession and getting mutation 
effected. Finally, in March 1905, both Musam- 
mat Jiwni and Musammat Attar Kaur were 
murdered by Kirpa Singh, son of Suchet 
Singh, who was pardoned but excluded from 
succession to the property: 

The land (e), it is asserted by plaintiff, was 


acquired by Musamma Attar Kaur herself, 


having been taken in mortgage by her for 
Rs. 400 on 12th September 1903. 

On these facts plaintiff, see paragraph 4 of 
plaint, claims the whole property, which has 
been taken possession of by defendants, be- 
cause “being daughter of Musammat Attar 
Kaur, and daughter’s daughter of Musammat 
Jiwni, she is by law and custom under all 
circumstances entitled and heir to the pro- 
perty in dispute left by the deceased women.” 
She asserts also that certain property in 
Patiala State has been given toher, the author- 
ities there recognising her title. 

` Defendants denied the gift of (a) and (b) 


and Musammat Jiwni’s power to make such a 


gift; dénied possession of donee under the 


gift, asserted that the whole of the land in 


suit was ‘ancestral and added that Musam- 
mat Jiwni had no power to transfer any of 
theland, whether if was aucestral or not, 
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which came to her from her husband, denied 
the acquisition of (e) by Musammat Attar 
Kaur, and asserted their superior rights of 
inheritance as compared with plaintiff. 

- Plaintiff having replied, the following issues 
were drawn up:— 

_ (1) Whether the plaintiff is entitled to the 
property left by Musammat Attar Kaur and 
Musammat Jiwni? 

(2) Whether Musammat Jiwni made the 
aforesaid gift and was she competeni to 
make it? ; 

_(3) Immaterial. 

(4) Whether Musammat Attar Kaur ac- 
quired (c)? 

_(5) Whether the land in dispute is the an- 
cestral property of the defendants? What 
is the effect of this fact upon the present case? 

A small amount of evidence was taken in 
Court, after which a local Commissioner was 
appointed who examined some 123 witnesses 
in regard to custom in 14 or 15 different 
villages. Finally, the Court below, agreeing 
withthe view taken by the local Commis. 
sioner, found that the gift aforesaid was in- 
valid and that plaintiff was not heiress in 
presence of defendants. The Court also held 
that though Musammat Attar Kuar did take 
up the mortgage (c), yet, inasmuch as she 
must have paid for it out of the profits of 
“ancestral” property, -it must be treated as 
“ancestral.” It, therefore, dismissed plaint- 
iff’s suit with costs. 

Plaintiff has appealed and we bave heard 
very lengthy arguments and haye carefully 
examined the whole record. In the memo: 
randam of appeal we are asked to hold that 
the property in suit is not “ancestral” gua 
defendants; that the onus to prove superior 
right lay on defendants, who have not. 
discharged it; that the aforesaid gift is valid, 
that plaintiff is at least entitled to the land (o). 

We may clear the ground by at once agree- 
ing with the appellants as to the land (o). 
This is hardly contested by Mr, Lajpat Rai 
and we need not do more than refer to. the 
deed of mortgage (page 5 part A, paper-book, 
and especially page 8, the endorsement. 
of the Sub-Registrar) and.to the- deposition 
of the mortgagor Maghi (page 38. part A). 
A perusal of these leaves no doubt in our 
minds, thatin the eye of the law Musammat. 
Attar Kaur herself acquired this mortgage 
and the lower Court’s view that, because the 
money came to her as profits of “ancestral” 
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land, the mortgage must be taken to be 
“ancestral” property, is doubly wrong for, 
(i) none of the property in suit is “ancestral” 
qua defendants, Juwahir Singh v. Dial Singh 
(1), and C. A: No. 631 of 1901, and (2) the 
dictum. that imraoveable property, bought 
from the profits of ancestral immoveable pro- 
perty is itself ancestral is clearly unsound 
and has been frequently held to be so. 

As regards the case as a whole, Mr. Shafi 
began his argument by contending that the 
Court below had erroneously decided the 
case on a preliminary point and that there 
should be a remand under Order XLT, rule 28, 
Civil Procedure Code, but we entirely dissent 
from this proposition. In our opinion, 
though there is muchin the lower Court’s 
judgment that is open to criticism, e. g., the 
expression of opinion that the land in suit 
in the present case is ancestral,” yet that 
Court has undoubtedly disposed of the issues 
in the case regarding the validity of the gift 
and the alleged heirship of plaintiff, and, in 
our opinion, has disposed of them correctly, 
and on the record we find ample materials for 
a final adjudication here without further in- 
quiry. 

Mr: Shafi next contended that defendants 
based their defence upon the property being 
“ancestral” and, therefore, they should not be 
allowed to succeed on the ground that, even 
as regards non-ancestral property, their title 
is the better one. In our opinion a perusal of 
the written statement (page 24, part A) 
refutes this contention, In paragraph 3, 
though it is stated that the property is 
“ancestral”, defendants go on to say that “a 


widow cannof under any circumstances 
transfer immoveable property ..... even 
though it ba nob ancestral’. Defendants 


were fully aware that the property did not 
come down from Kahn Singh and we think 
they did not intend to assert anything of 
the kind. We think they merely meant to 
assert that no part of the property was ac- 
quired by Musanvmat Jiwni or Musammat 
Attar Kaur but came down to the latter 
from her father. We, therefore, overrule this 
contention. 

Again, Mr. Shafi, in reply to Mr. Lajpat 
Rai’s argument that in considering Musam- 
mat Attar Kaur’s rights of inheritance 
apart from gift, we must consider her 


not as the daughter of Kala Singh but as 
(1) 76 P. R. 1898. 
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sister of the last male holder Kashmira Singh, 

argued that defendants had not in the Court 

below defended the suit on this basis, and that 

the whole inquiry in that Court had proceed- 

ed on the idea that the contest was between 

collaterals and a-daughter’s daughter, and, 

therefore, defendants should not be allowed to 

adopt a new basis for defence. Now, there can 

be no doubt that the fact that Musammat 

Attar Kaur was sister of the last male holder, 

was not sufficiently kept in mind in the 

Court below, though here and there witnesses 

were asked by the local Commissioner about 

sister’s and their issue; but after all we 

must decide the case on the real facts. There 

is no estoppel against defendants, for it cau- 

not be said that by not insisting on the 

sisterly relationship defendants placed the 
parties in the relative positions indicated in 

section 115, Indian Evidence Act. : On the 

contrary, defendants by not insisting on that 

relationship made things worse for them- 

selves and better for plaintiff. This way of 

dealing with the matter is in accordance with 

Hamira v. Ram Singh (2) where the fact 

that claimant was sister of the last male 

holder, was made the basis of decision, re- 

gardless of attempts to represent her as daugh- 

ter-in-law of the penultimate male holder. 

That ruling. also shows how much inferior is 

generally the position of a sister as compared 

with a daughter in matters of inheritance to : 
a sonless man; and, as we shall see presently, : 
that in the tribe of Goriwal Jats, with which 

we are now concerned, collaterals like defend-- 
ants in the third degree excluded daughters 

even as regards non-ancestral property, a 

fortiori, sisters and still more sisters dauyhters 
would be excluded. 

A. In our opinion the gift to Musammat 
Attar Kaur by the widow Jiwni could be: 
valid only if Musammat Attar Kaur is ad- 
mitted to be, by custom and law, the next. 
heir; for we deny the power of a widow 
among these Jats to make gifts generally of 
immoveable property which came to her from 
her husband. Therefore, the property (a) - 
and (b) stands really onthe same footing as 
(d) and (e) which Musammat Jiwni retained 
and died possessed of. ‘ 

B. Musammat Attar Kaur is not by in- 
heritance entitled to succeed in preference 
to defendants, collaterals in the third degree. 


(2) 134 P. R, 1907 (I. BJ; 85 P. W. R. 1907; 184 
P. L. R. 1908, 
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On these two findings we would dismiss 
plaintifi’s appeal as regards (a), (b), (@) and 
(e) allowing the appeal only as regards (c) 
in accordance with ‘the other finding arriv- 
edatabove. We proceed to justify these two 
findings. 

In connection with finding A.: Mr. Laj- 
pat Rai contends that plaintiff did not 
plead that the gift was by way of acceleration 
of title, and that, therefore, we should not al- 
low acceleration to be argued here. But 
this isreally a barren argument; and as we 
have seen above, is not a correct representa- 
tion of the plaintiff’s pleadings, for she ex- 
pressly said in the plaint that she was by law 
and custom the next heir,and if she was so 
she must succeed in uny case. 

Finding A seems to us plain enough in 
itself. No authority is needed to show that 
among Jats a widow cannot makea gift of 
land coming to her from her husband, 
whether ancestral or acquired in derogation 
of the ordinary law or custom of succession. 
This is stated in section64, Rattigan’s Digest, 
and it has not been shown to us that among 
the Goriwal Jats any special custom to the 
contrary prevails. 

Question 9 of the Riwaj-t-am of the Goriwal 
Jats, page 16, paper-book, part A, is quite 
clear on this point and no contrary instances 
of gifts are given. These lands were not 
made over to Musammat Jiwni “as a free and 
absolute gift’: she took them upon the 
death of Kala Singh as a widow with a life- 
interest and it is not shown that any authority 
was given to her by him to pass them on to 
her daughter. 

The question B has been argued before us 
at great length. As materials for a decision 
we have :— 


Chief Court Rulings ; 

Riwaj-t-am ; 

Instances ; 

Oral evidence. 

We will take the Riwoj-t-am first. Ib is 
strongly against the plaintiff See pages 16 
et seq, paper book, part A. These Jats are 
stated to have said (Question 12) that in their 
tribe “under no circumstances cana daughter 
inherit” and that there is no limit to the re- 
_ moteness of collaterals who are preferred to 
a daughter even the proprietors of the T'kulla 
Patti or village coming before her. 

Question 13 allows an unmarried daughter 
to hold until marriage cnly. i 
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Mr. Shafi endeavours to neutralise the 
effect of this by arguing that,— 

(č) the answer to Question 12 is so ex- 
treme and so much against general 
custom that it should be disregarded 
as being prejudiced ; 

(Gi) no instances of exclusion of 
daughters are given, but on the con- 
trary some 25 instances of their suc- 
ceeding ; 

(iii) the value of answers in a Riwaj-7- 
am are discounted by the considera- 
tion that they are given by males 
tothe detriment of females who 
have no voice in the matter :—e.g., 
Har Narain v. Musammat Deoki (8); 
Sayad Rahim Shah v. Sayad Hussitin 
Shah(4); Maula Bakshv. Muhammad 
Bakhsh (5); Ganpat Rai v. Kesho 
Ram (6). 

As regards (t16) we do not think that the 
remarks to be found at the specified pages 
The last two 
cases were concerned with Sayads and high 
caste Khatris respectively, and in each the 
finding was in favour of females who stood 
on their personal law, which favours wo- 
men more than Punjab custom does, It 
was held that statements by men, interested 
ju breaking down the privileges accorded 
to women by those laws, must be accepted 
with caution where they belong to tribes 
that must be presumed ordinarily to fol- 
low their- personal law, but it was recognised 
that a custom, even if begun by usurpation, 
might harden into a valid custom. It was 
found that in those cases this had not come 
about. 

The first two cases, as Mr. Lajpat Rai 
acuiely points out, were cases in which 
the acts and statemen!s relied upon by 
the male litigants were individual acts in 
concrete cases, and assertions of such rights 
jn concrete cases and, naturally, they were 
held to be biased acts and statements alone 
and made in eachinstance for an imme- 
diate selfish purpose. Here the state 
of affairs is different. The whole body of 
proprietors among these Jats had the op- 
portunity of stating their views, and some 
at least of them must have been interested in 


the assertion of female rights, e.g., the huss 
(8) 24 P. R. 1893. 
(4) 102 P. R. 1901; 119 P. L. R. 1901. 
(5) 54 P. R. 1906. 
(6) 34 P. R. 1909; 1 Ind. Cas. 691. 
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bands of brotherless girls, thesons of brother: 
less mothers. 

Turning to (2) the instances Kanda 
to Question 12 analysis shows that they do 
not help plaintiff much. The Gortwal got 
is a large one. It owns 50 villages close 
to Ludhiana khas and many of its members 
are found all over the District—See para- 
graph 14, Chapter I, Walker’s Ludhiana 
Customary Law; and, therefore, 26 instances, 
even if. they -all were in point, would not 
bə many. But on examination we find that in 
13 instances which are all of gifts by males, 
the next male heirs gave consent: these 
instances, „therefore, may be ruled out as 
being really in favour of collateral claims. 
In one case an unmarried daughter held 
till her death upon a gift from her father, 
and in another such a. daughter succeeded 
on her father’s death but surrendered the 
estate on marriage (in accordance with the 
answer to Question.13, page 19). In 9 cases 
fathers are said; to have ‘made over their whole 
estates to their daughters, but .we are not 
told whether they were married or unmarried 
or what the ultimate fate of the lands gifted 


was. Lastly, in one case a father gave parcels of i 
land to each of three daughters. but here again 


the same details are wanting. It thus appears 
that in 13 instances the superior rights of the 
collaterals were recognised ; that unmarried 
daughters have no better rights than those 
stated in Answer 13; that thereis not a single 
instance of gift by a widow nor of succession 
by, a daughter as full owner, And in connec- 
tion with the last remarks we observe here 
that virtually no instances of such succession 
are given by any of the long series of wit- 


nesses examined in the case, Mr. Shafi in this, 
connection can only referus to the instance, 


given by Sunder Singh page 48, paper-book, 
part A, which turns out to be an unmarried 
daughter’ 5 case; to some instances of very old 
times given by Raman page 8, part B, which 
are of a gift’ by a maternal grandmother « 
of a gift by a maternal grandfather ; of a gift 
by a material’ uncle; of inheritence from a 
maternal gravidfatier; and of gift by a 
maternal uncle, ‘-respectively, none of the 
cases “being . _praved by documentary evi- 


denes and’ po. : details as to existence of colla-. 


terals” and so forth being forthcoming; to 
a cate ‘Of’ gift by a maternal grandfather ; 
given by Raman IT, page 36, part B, to a com- 
promised case (Mara's) given:by Sham Singh 
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page 39, part B and Bir Singh, same page 
and by Uttam Singh page 42, and by Wazira’ 
page 46; to a few instances of gifts’ of minute 
areas to religious persons ; and’ the inade- 
quacy of these instances is apparent. 

We do not think much of Mr. Shafi’s con- 
tention (1).° No doubs, the Riwaj-i-am is 
strongly against daughters; but we must. 
take into consideration a record of custom: 
which: has been frequently followed and com- 
mended in judicial decisions.* The prefer- 
ence allowed to the village proprietary body, 
over daughters may or may not be correctly 
stated but we are not concerned with that. 

Above we have, forour purpose, adverted: to: 
the oral evidence in this case. Looking at’ 
that evidence generally we find ati” enormous’ 

preponderance in favour of respondents - a 
mere fraction siding with the plaintiff in- “her 
claim, and èven of that small fraction some’ 
only going so far ag to uphold the validity of 
gifts by amale to a daughter. It is often 
said that mere expressions of opinion'as to’ 
custom unsupported by instances, are of little 
or no value ; but when we find a practical una-' 
nimity on a point of custom, in village after 
village of 14 or 15 villages and ‘among over’ 
100 witnesses examined at their homes, we. 
think we have one of those. cases in which» 
the remarks of the compiler of the Ludhiana 
Volume of Customary Law, page 38, para. 79, 
have much force, and,‘ therefore,’ we think we’ 
are bound to attach much inportance to the’ 
oral evidence in the praesent case. Thus, be-" 
cause this Rdwai-t-am has been so often’ fol-° 
lowed, especially in questions like the one’ 
before us, and because of the mass of expres- 
sions of opinion adverse to plaintiff, we are 
justified in ruling-that the authorities noted‘ 
below t and relied upon by Mr. Shafi as to the” 
small value of a Riwaj-i-am “unsupported 
by instances ” need not give us pause. < 

Mr. Shafi has quoted to us a long list of 
rulings of this Court in which he says it was 

*Hashim v. Nathu, 13 P. R. 1900; P. L. R. 1900 p. 
347, Musammat Kishno v. Raman, .50 P. R. 1892,, 
Raushan v. Lehna, 36 P. R. 1895, Chatra v. Chanan, 19, 
P.R. 1895; Sohel Singlr v. “Saidhu, 3 P.R. 1894, Ghulam" 
Nabi v. Hassu Khan, 34 P.R. 1894, Ghullu v. Mahabat, 
92 P. R. 1894, Devi Ditta v. Jiwa, 129 P. R. 1894. 

t Hashim v. Nathu, 13 P. R. 1900; P. L. R» 1900p.. 347,: 
Allah Ditta v. Allah Bakhsh, 89 P. R. 1900, Nizam. Din, 
v. Shahub-ud-Din, 108 P. R. 1900; P. L. R. 1900 p. 548, 
Musammat Bano v. Fateh Khan, 48 P. R. 1908; 111 
P. L. R, 1903, Malik Nur v. Aishan, 105 P. R. 19065. 


86 P. L. R- 1906, Sharrf Ali v. Karimulla, 125 P. R 
1890, Rani v. Makhi, ihe FP. Re 1889, 
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laid down that, when a daughter does suc- ` 


:ceed to her father’s estate, on her death, 
it descends not to her male issue alone but to 
any déscendants maleand female. and simi- : 


larly when an absolute gift of full owner- : 
‘ship has been made to such a daughter by ` 


„her father. The last .of' these cases'is 
' Qurdit Singh v. Prem Kaur (T) a short 
-jadgment, <in which few. particulars are 
given and in which there is no discuss on 
of authorities. We would hesitate to assent 
tothe broad rule laid down in that judgment. 
Tt may be that,.where a daughter ‘succeeds to 
an absolute ownership, her daughter will suc- 
ceed her; ‘but there is much authority for the 
proposition that ordinarily a daughter’s estate 
isnot,like a son’s and that the burden of 
proof is on any person who asserts in a con: 
erete case that a daughter who has taken her 
father’s [still more (¢.e. property which 
her mother took as a daughter) mother’s] pro- 
perty, took as fallowner. We need not pursue 
the matter, for to us it seems -clear that 
among these Gortwal Jats a daughter does 
not become an absolute owner of immoveable 
estate that came down from her maternal 
grandfather through her mother, whether 
that grandfather’s ‘widow gifted it to that 
mother or not. 

A fortiort plaintiff. who, as has been already 
shown is really a sister’s daughter, has no 
claim: against ‘collaterals. Such authorities 
as Nidhu v. Ram Singh (8) and Ghulam 
Hussain v. Fazal Din (9) dealing with other. 
tribes, are-of no' weight against the special, 
evidence in the present case; and Wazir Ali v. 
Asmat Bibi (10) [Lodhi Pathans of Jullundur): 
and Ilihi Baksh v. Budhi. (11) Muham-+ 
madan Rajputs of Hoshiarpur]..do not help 
plaintiff, for in these cases of members of en-: 
dogamous tribes it was found (in the latter ex- 
pressly upon personal law) that the daughter: 

was fall owner. 

For these reasons., we accept the appeal 
only to this extent that we give, plaintiff a 
decree for property (c) and dismiss the rest 
of the appeal with costs. Plaintiff will pay: 
{tha costs to defendants in, both Courts v 


Appeal allowed. 

(7) 84 PLR. 1909; 76 P. L. R. 1909; 118 P. W. R. 
1909; 3 Ind. Cas. 604. 

(8) 2-P, R. 1909; 25 P. W.R, 1909; 1 Ind. Cas. 457. 

(9) 15 P. R.1909; 23 P. W. R. 1909; 85 P. L. R. 
1909; 1 Ind. Cas. 453. 

(10) 61 P. R. 1902; 72 P. L. R. 1902. 

(11) 5 P, R. 1910; 10 P, W. R. 1910; 159 P, L, R. 
1910; 5 Ind. Cas. 247. 
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MADRAS HIGH COURT. 
First Cryin Appear No. 24 or 1908." 

> : January 25, 1911. => 

: Present:-—Sir Ralph Benson, Judge, and 

Mr. Justice Sundara Aiyar. 

MARYAMMAL—Appstiant ` 

van Ty _ Versus |, ii 
. KALIYAMMAL—Responpenr. 

Civil Procedure Code (Act XIV of 1882), s. 18 

Probate proceedings— Construction of Will-——Finding 
“that last Will does not supersede two earlier Wills —Suit 

based on Wills— Whether finding in probate proceedings, 
-res judicata—Estoppel. 
<. In an application for probate of three Wills executed 
(by the same testator on different dates the Court held 
that the two earlier Wills were not expressly revoked 
by the last Will, but it refrained from holding that 
any of the dispositions i in the earlier Wills was,or was 
not superseded by the last Will. In a subsequent 
‘suit based on the said Wills: 
` Held, that the finding “in the probate proceedings 
did not operate as res judicata i in the subsequent suit 
on the question whether any and what dispositions 
in theearlier Wills were superseded by what dis- 
position in the last Will though the plaintiff, who was 
applicant in probate proceedings, would be precluded 
from averring that the last Will revoked the earlier 
Wills. 

Appeal.against the decree of the Subordi. 
nate Judge’s Court at Salem dated 28th 
September 1907 ‘in Original Suis No. 14 bf 
1906. ; 

Messrs. R. EIET TE and T., Nara- 
simha Iyengar; for the Appellant. 

Mr. T. Subrahmania dijan, for hg Respond- 


ent. 


Judgment.—in this case the lowes 
Court doesnot seem to heve correctly ap- 
preciated the nature of the questions arising 
for decision. The`whole case has been dis- 
posed of on the first issue “whether the opi- 
nionof this Court (the District Court of 
Salem) in O. P. No. 6 of 1905 in- the matter 
of the construction of the three Wills of Raja 
Gounden is res judicata so as to debar the 
plaintiff from asking the Court to place a 
different construction thereon.” O. P. No. 6 
was an application by the first defendant 
herein for probate of the three Wills of Raja 
Gounden dated the 16th of -April, the llth 
September, and 19th December 1902. The 
plaintiff in the preserit case while admitting 
the genuineness of ail the three Wills contend- 
ed that. the two earlier Wills were revoked by 
the Will dated the llth December 1902. ‘The 
District Court held that the earlier Wilis were 
not revoked by the last will. It expressly re- 
frained from deciding whether on reading the 
three Wills together it would have to be held 
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that any of the dispositions in the earlier Will 
was superseded by the last Will. It merely 
held in effect that there were no words in the 
latter expressly or by necessary implication 
revoking the earlier Wills. This it was quite 
enough for the Court to do as a Court of pro- 
bate. The Subordinate Judge is wrong in hold- 
ing that the District Judge’s judgment, Ex- 
hibit V, decided that all the dispositions inthe 
earlier Wills would remain in force notwith- 
standing the Will of the 11th December. The 
plaintiff, no doubt, would be precluded from 
contending that the last Will revoked the ear- 
lier Wills except by superseding any’ one or 
more of the dispositions contained therein by 
the dispositions contained in the last Will. 
We do not think it desirable to say anything 
more as to what dispositions in the earlier 
Wills are stillin force asthe case had not been 
properly tried and even the three Wills had 
not been put in evidence. The respondent's 
Vakiladmits that the decision of the lower 
Court cannot be supported with reference to 
the plaintiff's claim to manage the charities, 

The decision of the lower Court must be xe- 
versed and the suit remanded with directions 
to restore it to the file and dispose of itafresh 
according to law. The costs of this appeal 
must abide the result. 

Apneol allowed. 





MADRAS HIGH COURT. 
Frest Civi, Appear No. 235 of 1909. 
January 25, 1911. 
Present:—-Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 
SUBRAMANIA ALYAR AND orgers— 
APPELLANTS 
BETSUS 


MUTHAMMAL— RESPONDENT. 

Hindu Law—Widow's right to recover arrears of 
maintenance—Demand unnecessary— Waiver of right of 
maintenance—Burden of proof— Right to claim eupenses 
of vritams, 

No demand is necessary on the part of a Hindu 
widow to entitle her to arrears of maintenance. 

The defendant in a widow’s suit for maintenance, 
to successfully contest that right, has to show that 
she either expressly agreed to waive that right or led 
the defendant to believe asa reasonable man that she 
would not claim arrears. 

Rajah Yarlagadda Mallikarjuna Prasadh Nayudu v. 
Rajah Yarlsyadda Durga Prasadha Nayudu, 24 M. 147, 
referred to. 

A Hindu widow is entitled to the cost of performing 
such vritams as are usually observed by the widow. 

Sreemutty Nuttokirsoree Dossee v. Jogendro Nath 
Mullick, 5 I. A. 85, referred to, 
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Appeal against the decree of the Subordi- 
nate Judge of Tinnevelly in O. S. No. 11 of 
1908. 

Mr. T. R. Vencatarama Sastri, for the Ap- 
pellants. 

Messrs. T, R. Ramchandra Aiyar and N. 
Rajagopalachariar and K. S. Ganapathy Atyar, 
for the Respondent. 

Judgment.—We accept the finding of 
the lower Court with respect to the annual in- 
come of the family and on issue No. 5. With 
respect to the rate of maintenance we think 
thatthe Subordinate Judge has exercised 
a sound discretion in fixing the amount ab 
Rs. 15 a month. We dismiss the appeal with 
costs. 

With regard to the memorandum of ob- 
jections, while we agree with Mr. Ram- 
chandra Iyer thatthe rate of maintenance 
should be such as to enable the plaintiff to live 
comfortably, wecannotagree that Rs. 15 is 
not ample in the circumstances, 

We think that the lower Court has mis- 
understood the principle on which arrears 
of maintenance are awarded to a widow. No 
demand is necessary to entitle her to arrears. 
The defendants had to show that the plain- 
tiff either expressly agreed to waive her right 
to arrears or led the defendants to, believe 
as reasonable men that she would not claim 
arrears. See Raju Yarlagadda Mallekajuna 
Prasadh Nayudu.v. Raja Yerlagadda Durga 
Prasadha Nayulu (1). We allow arrears 
from the 15th November 1905 up to the date 
of demand viz., the 18th August 1907 at 
Rs. 10 a month: and at Rs.15 from the 
latter date. We also allow a further sum up 
to Rs. 100 for writams on demand being made 
when the expense is actually incurred. The 
Subordinate Judge is wrong in supposing 
thata Hindu widow is not entitled to the 
cost of performing such vrtams as are 
usually observed by widow. See Sree- 
mutty Nvttoktsoree Dossee v. Jogendra Nath 
Mullick (2). 

The decree must be modified as above. The 
parties will pay and receive proportionate 
costs on the memorandum of objections. 

( Decree modified. 

1 


) 24 M. 147. 
(2) 


57. A. 55. 
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. CALCUTTA HIGH COURT. 
Seconp Civit APPrAL No. 998 or 1909. 
February 22, 1911. 
Present:—Mr. Justice Coxe. 

HARI DAS JATI AND ANOTHER— 
Derenpants—A PPELLANTS 
versus 
PANCHKOWRI GHOSH—P.iamrivr— 
RESPONDENT. 

Contract Act (IX of 1872), ss. 69, 70—Bengal 
Tenancy Act (VIII of 1885), s. 171—Deposit for saving 
property from sale--Deposit by alleged mortgagee— 
Mortgage found invalid—“Person interested in payment 
of money”-—“Laufully payable?—Voluntcer. 

The plaintiff alleging himself to be the mortgagee, 
paid the amount of a rént-decree against his mort- 
gagor, the present defendant, to save ‘the holding from 
sale. It was foundina case between the parties 
that the plaintiff had no valid mortgage against the 
defendant. The plaintiff then brought a suit to 
recover the amount he had deposited: 

Held, that the plaintiff had no interest voidable 
upon the sale and was, therefore, not entitled to make 
any deposit under section 171 of the Bengal Tenancy 
Act ; nor was he interested in the payment of the 
money within the meaning of section 69 of the 
Contract Act, nor even supposing that the defendant 
did enj oy any benefit from his deposit, was that 
deposit “lawfully” made by him within the meaning 
of section 70 of the Contract Act, and that the plain- 
tiff was not entitled to recover. 

Janki Prasad Singh v. Baldeo Prasad, 30 A. 167; 
A. W. N. (1908) 58; 5 A. L. J. 163 and Yogambal 
Boyee Ammani v. Naina Pillai Markayar, 33 M. 15; 3 
Tnd. Cas. 110 ; 6 M. L. T. 162; 19 M, L. J. 489, relied 
upon, 

Appeal from ihe decree of the Sub-Judge 
of Hooghly dated February 10th, 1£09, con- 
firming that of the Munsif of Howrah, dated 
July 4, 1908. 

Babu Bipin Bihari Ghosh (Senior), for the 
Appellants. 

Babus Baidya Nuth Dutt and Tcrakeswar 
Pal. Chowdhury, for the Respondent. 

Judgment.—tThe appellants in this 
case are defendants Nos. 1 and 2. It appears 
that their landlord obtained a decree for 
rent against them and put up their holding 
to sale. The plaintiff alleging himself to be 
a mortgagee applied to deposit the decretal 
amount in Court under section 178 of the 
Bengal Tenancy Act. The defendants ob- 
jected. The Execution Court declined to 
decide the question whether or not the 
plaintiff was entitled to make the deposit 
and directed that the case should be disposed 
of on full satisfaction. The plaintiff then 
brought this suit to recover the amount he 
had deposited from the defendants and has 
obtained a decree in the Courts below, 
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It has been argued by the learned Pleader 
for the appellants that the suit was wrongly 
framed and that a joint decree should not 
have. been given against all the defendants. 
It is pointed out on the other side that the 
suit was not one for contribution and that the 
decree is in accordance with the pleadings. 
But, in the’ view that I take of this case, 
it is not necessary for me to go into this 
question. 

The main contention of the defendants is 
that the deposit was a voluntary payment and 
that the plaintiff was, therefore, not entitled 
to recover it. He relies upon the cases of 
Janki Prasad Singh v. Baldeo Prasad (1) and 
Yogambal Boyee Ammani v. Naina Pillai 
Markayar (2) to which I may add the case 
of Raja Baikuntha Nath Dev Bahadur v. Uday 
Chand Maiti (3). Under section 171 of the 
Bengal Tenancy Act the persons entitled to 
makea deposit are persons having any interest 
voidable upon the sale to avoid which the 
depssit is made. Inthe judgments of the 
Courts below I cannot find any distinct deci- 
sion that the plaintiff in this case had an in- 
terest voidable upon the sale. The plaintiff 
Neither of the 
Courts below finds that he had at the time 
of making this deposit a valid subsisting 
mortgage. Indeed, it would be somewhat 
difficult for them to come to a finding of that 
nature inasmuch as in the sait which he 
brought to enforce his mortgage the Court 
held, upen the evidence before it, that the 
bond in suit was neither a mortgage-bond 
nor was executed for any consideration. The 
learned Subordinate Judge and the Munsif 
appear to have thought that if a person in 
good faith believed that he had an interest 
which would be voidable upon the sale he was 
entitled to make a deposit under section 171 
whether as a matter of fact he had such an 
interest or not. This, I think, is an errone- 
ous view of law. It has been decided in a 
case between the parties that the plaintiff 
had no valid mortgage against the defendants. 
Under the circumstances he is not, I think, a 
person entitled to make an application under 
section 171. Reliance has been placed by the 
learned Subordinate Judge on sections 69 and 

(1) 30 A. 167; A. W. N. (1908) 58;5 A. L. J. 

3. 

a, 33 M. 15; 3 Ind. Cas. 110; 6 M. L. T. 162; 19 


M. L. J. 489. 
(3) 2 C. i. J. 311, 
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70 of the Contract Act. Section 69 runs, 
“A person who is interested in the payment 
of money which another isbound by law to 
pay, and who, therefore, pays it, is entitled to 
be re-imbursed by the other.” Here the 
question is much the same as that arising 
under section 171 of the Bengal Tenancy Act. 
Is the plaintiff interested inthe payment of 
the money ? If he were a mortgagee he would 
have an interest in the payment, if he were 
not he. would have no such interest. Sec- 
tion 70 of the Contract Act runs “Where a 
person lawfully does anything for another 
person, or delivers anything to him, not in- 
tending to doso gratuitously, and such other 
person enjoys the benefit thereof, the latter 
is bound to make compensation to the former” 
Here it may be admitted that the plaintiff 
did something for the defendants and that 
he did not intend to do this gratuitously. It 
may perhaps be said that the defendants en- 
joyed the benefit thereof, though this is by 
no means s0 clear inasmuch as he objected 
to the deposit being made and for aught I 
know, might have preferred that the holding 
should be sold.: In‘ the case reported in 
Yogambal Boyee Ammani v. Narna Pillai 
Marakayar (2), to which I have already 
referred it was held that it is neces- 
sary that the party sought to be made 
liable must not only be benefited by the pay- 
ment but must also have had the opportunity. 
of accepting, or rejecting such benefit. Where 
no such option was left to him and the cir- 
cumstances did not show that he intended to 
take such benefit it was held that he could 
not be said to have “enjoyed” such benefit 
within the meaning of the section. 

“But the real question which arises with 
regard to section 70 of the Contract Act is, 
whether this deposit was lawfully made by 
the plaintiff. The learned Pleader for the 
respondent relies on certain remarks of the 
learned Chief Justice in the case of Mohkendra 
Ghoshal v. Bhuban Mardana (4). There the 
learned Chief Justice observed that as the 
plaintiff, in making the deposit which was the 
subject of that case, had acted with the ap- 
proval of the Court, what he did was done 
lawfully. But it is very difficult to say here 
that this deposit was necessarily made with 
the approval of the Court. The Court entire- 
ly refused to go into the question whether or 


not the plaintiff was entitled to make the 
(4) 14.C. W. N. 945 ; 6 Ind, Cag. 810, 
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deposit. His order runs as follows: “As 
the. third party appears on the face of the 
document to be a mortgagee the amount de- 
posited by him may go to satisfy this decree. 
As for whether the document is really forged 
or not, or as to whether the. third party is 
really entitled to deposit the money or his 
deposit amounts toa voluntary payment; are 
questions which would bedecided in a regular 
suit between the judgment-debtors and the 
third party and cannot be looked into in this 
execution case”. This isan extremely quali- 
fied sort of approval and I am not prepared 
to say that an order of that kind can make 
‘the action lawful within the meaning of 
section 70 of the Contract Act. The word 
‘lawful’ is otherwise defined in the case of 
Raja Baikuntha Nath v. Uday Chand (8) to 
which I have already referred, _ the head- 
note of which runs as follows: “ The word 
‘lawful’ in section 70 of the Contract Act is 
not merely surplusage. It must be con- 
sidered in each individual case whether the 
person who made the payment, had any in- 
terest in making it, if not, the payment 
cannot be said to have been made lawfully.” 
The learned Subordinate Judge relies on two 
cases -of this Court. The frst is Bama 
Sundari Dassi v. Adharchandra: Sarkar (5), 
That case, -however, seems to me to have 
no application to the present case inasmuch 
as the person who there deposited the 
money was the true owner and’ certainly 
had’ an interest in the matter. The other 
case is Bindu Bashini Dassi v. Harendra 
Lal Roy (6). In that case, too, the plaintiff 
who had deposited the money had then 
obtained a decree in his favour although 
further inquiry had been ordered by the 
High Court. Such a position seems to me 
entirely different from that of a man who 
has merely a claim which is subsequently 
found to be without foundation. The learned. 
Pleader for the respondent relies also on the 
case uf Chandra Sekhar Kar v. Nafur 
Chandra Kundu (7), where it was held that 
in a case which does not come within sec- 
tion 69 of the Contract Act the Court 
should apply the general law, legal and equit- 
able and direct that the defendant who had 
received certain benefit from the plaintiff 
should compensate him. That, however, was a 

(5) 22 C. 28. 

(6) 25 C. 305; 2 C. W, N. 150. 

(7) 40, L. J. 555, 
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very peculiar case. It would be unsafe, in 
my opinion, to carry the principle laid down 
beyond the circumstances of that case. Other- 
‘wise, the enactment of sections 69 and 70 of 
the Contract Act would appear to be more 
‘or less superfluous. It appears to me that the 
plaintiff had no interest voidable upon the 
sale and was, therefore, not entitled to make 
‘any deposit under section 171 of the Bengal 
Tenancy Act. Nor was he interested in the 
payment of the money within the meaning 
of section 69 of the Contract Act. Nor, even 
supposing that the defendant did enjoy any 
benefit from his deposit, was that deposit 
lawfully made by him within the meaning 
of section 70 of the Contract Act. Holding 
this view-1 must necessarily hold that the case 
has been wrongly decided and the appeal 
should be allowed andthe suit dismissed with 
costs of all Courts. 


Appzal allowed. 





ALLAHABAD HIGH COURT, 
~: 4 FULL BENCH. 
- Miscennaneous Civiu Rererence No, 445 
ve . or 1910. 
February 21, 1911, 

. Present: :—Mr. Justice Bichards, Mr. Justice 
Griffin and Mr. Justice Tudball. 
PERMANAND—Appricant 
Versus 
SAT PERSHAD—Opposirn PARTY. 

Stamp Act (II of 1899), s. 2 (21), Sch. I, art: 48— 
Power-of-attorney in favour of person not a certificated 
Mukhtar or Pleader—Court Fees Act (VIE of 1870), Sch. 
TI, art, 10--Value of stamp. 

Where a power-of-attorney is executed in favour of 
a person, who is not a certificated Mukhtar or Pleader 
under the Legal Practitioners Act, the document 
should be stamped with the stamp provided for by 
Article 48 of Schedule I of the Stamp Act and not 


with a Court-fee stamp as provided for by Article 10° 


of Schedule IT of the Court Fees Act. 
Reference made by the District Judge of 
Cawnpore, dated the 28th of August 1910. 
Mr. Ryves, for the Applicant. - 


Order.—This is a reference under 
section 60 `of the Stamp Act of 1899. “A 
document was produced in the Court of 
the District Judge of Cawnpore. It was 
assumed by the’ Court below that this was a 
document, which authorized the holder, who 
is nominated therein, to appear and do all 
acts necessary for thé execution of a cer- 
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tain decree which had been transferred from 
the Punjab to Cawnpore for execution. 
We are dealing with the case on the as- 
sumption that the document, if duly stamped, 
was sufficient for the purpose. The do- 
‘cument bears an eight-anna Court-fee label 
and no other stamp. The donee of the 
power is not a certificated Mukhtar or 
Pleader and the’ question is whether, under 
these circumstances, the document is duly 
stamped. Section 2'clause (21) of the Stamp 
Act defines the expression “power-of-at- 
torney includes ary instrument (not charge- 
able with a fee under the. law for the 
time being in force) empowering a speci- 
fied person to act for and in the name of 
the person executing it.” ‘The present do- 
cument, as we shall presently show, clearly 
falls within this definition. “Article 48 of 
Schedule I of the Stamp Act provides for 
the stamp on a power-of-attorney falling 
within the definition which we have. quoted 
above.: Clause (c) provides that when the 
docunient authorizes one person or more to 
act in a single transaction other than the 
case mentioned ia clause (a) the proper 
stamp shall be Rupee one, Clause (g) is 
a general provision for all such powers-of- 
attorney not provided for by other Clauses. 
Article 10, Schedule II of the Court Fees 
Act provides for the stamping of Mukhtar. 
mamas and.Vakaluinamahs. Clause (a) refers 
to a Mukhtarnama or Vakalainamah presented 
to any Civil or Criminal Court other than a 
High Court or to a Revenue Court or to 
any Collector or Magistrate or other Execu- 
tive Officer except such as are mentioned 
in Clauses (b) and (c). Glause (b) pro- 
vides for the same class of documents when 
presented to a Commissioner of Revenue 
Circuit or Customs or to any Officer charged 
with the Executive Administration of a’ 
Division not being the Chief Revenue or 
Executive Authority. Clanse (c) provides 
for the same class of documents when 
presented to a High Court, Chief Commis. 
sioner, Board of Revenue or other Chief 
Controlling Revenue or Executive Authority. 
It appears to us that all these documents 
are documents which it was intended to 
exclude from the definition of the expres- 
sion power-of-attorney in section 2, clause 
21 of the Stamp Act. It, therefore, seems 
to us that it is clear that the documents 
referred toin Article 10, Schedule II of 
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the Court Fees Act are restricted to dc- 
cuments given to and presented by duly 
certificated Mukitars and Pleaders under 
the Legal Practitioners Act. We may point 
out that we are not deciding that the docu- 
ment in the present case, if it was duly 
stamped, was sufficient to entitle the donee 
to execute or take steps to execute the 
decree in Cawnpore. Our decision relates 
only to the question whether or not the do- 
cument was duly stamped. Assuming, merely 
for the purpose of deciding the question 
before us, that the document was sufficient 
if duly stamped we hold that the document 
was not duly stamped and that it ought 
to have been stamped with the stamp 
provided for by Article 48, Schedule I of 
the Stamp Act. 
We make no order as to costs, 





CALCUTTA HIGH COURT. 
CaiminaL Revision No. 69 or 1911. 
February 7, 1911. 
Present:—Mr. Justice Holmwood and 
Mr, Justice Sharf-ud-din. 

KALI DAS CHAKRAVARTI— 
PETITIONER 
Versus 
EMPEROR—Opeosire Party. 

Criminal Procedure Code (Act V of 1898), s. 239— 
Same transaction, offences committed in—Joint trial— 
Separate punishments. 

The two clauses of section 239 of the Criminal 
Procedure Code are not mutually exclusive, 

A, induces B. to cheat. B. attempts to cheat in 
consequence. A.and B. may be tried together for 
- abetment of and attempt at cheating respectively. 
If, in the course of the samo transaction, 4. commits 
the separate offence of criminal breach of trust, in 
furtherance of the conspiracy to cheat, A. may be 
charged with that offenee at the same trial. And 
separate sentences can be passed against him on each 
charge. 

Parmeshwar Lal v. Emperor, 18 U. W. N. 1089; 4 
Ind. Cas. 28; 10 Cr L. J. 476, distinguished, 

Subrahmania Ayyar v. Emperor, 28 I. A. 257; 25 M. 
61; 5 ©. W. N. 866; 3 Bom. L. B. 540, referred to. 

Noujan’s case, 7M. H.C. R. 875; Weir. 897, dis- 
tinguished. 

Rule against the order ofthe Deputy Magis- 
trate of Serampore, dated December 8th, 1910, 
convicting the petitioner of offences under sec- 
tions 408, 420 and 109 of the Indian Penal 
Code, and sentencing him under section 408 to 
six months’ rigorous imprisonment and under 
sections 420 and 109 to two months’ rigorous 
imprisonment, the sentences to run concur- 
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rently, an appeal from which order was dis- 
missed by the Additional Sessions Judge of 
Hooghly on December 20th, 1910. 

Babu Monmotho Nath Mukherjee, for the 
radar 

Mr. S. P. Sinha, Counsel, and Babu Joy 
Gopal Ghosha, for the Crown. 


Jgudgment.—rThis was arule calling 
upon the District Magistrate to show cause 
why the conviction of and sentence on the 
petitioner Kali Das Chakraverty should not 
be set aside or why re-trial should not ba 
ordered or why the senterce should not be 
reduced or otherwise modified on the ground 
that there had been misjoinder of charges and 
that the petitioner is, if guilty, only liable to 
be punished for a single offence. 


The facts deposed to and found by the 
lower Courts are that the petitioner being a 
ticket collector on the Hast Indian Railway at 
Sheoraphnuli was seen to hand two third class 
tickets to a man named Aswini Kumar Seal 
just after the arrival of a train from Haripal 
to Sheoraphuli. These tickets had been used 
and collected from passengers by the peti- 
tioner. A travelling Inspector who was de- 
puted to look out for frauds in connection 
with used tickets, which had been frequent 
of late, followed Aswini Kumar Seal and re- 
turned with him inthe same train to Haripal. 
There he saw and heard Aswini claim a re- 
fund on the two tickets which he said had 
been purchased by hisaunt in the morning and 
had not been used. Tomake the story more 
plausible he had left the station with the 
other passengers and had returned again 
after a few minutes. On arrest, he made a 
clean breast of the matter and stated that he 
had been employed by his friend the peti- 
tioner to carry out this fraud. 

He was taken back to Sheoraphuli and it is 
said that the present petitioner also admitted 
his guilt and begged for mercy when con- 
fronted with Aswini. He has since retracted 
his confession and pleads that the station 
authorities were persons in authority within 
the meaning of the Evidence Act and their 
presence and pressure induced him to confess. 
This may be conceded. On these facts, the 
petitioner was charged with criminal breach 
of trust under section 408 and with abet- 
ment of cheating under section 420 read with 
section 109, and tried at the same trial with 
Aswini Kumar Seal who was charged with 
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attempt at cheating under section 420 read 
with section 511, 

We haver heard Mr. Sinha showing cause 
against the rule and the learned Vakil in 
support and we do not think that this case 
falls within the rule laid down in Swbrah- 
mania Ayyar v. Emperor(1). The case of Par- 
meshar Lal v. Emperor (2), which has been 
cited to us as the case most nearly approach- 
ing this one in the books, is clearly distin- 
guishable. There the accused cashed the 
cheques and not only completed the breach 
of trust bub proceeded tocheat his masters 
by a wholly independent act, not necessarily 
connected with the ‘embezzlement of the 
money. Had he conspired with the Railway 
Clerk, handed over the cheques drawn by his 
masters to him, and induced him to make 
over the goods to him and the balance of the 
money, the case could have borne some re- 
semblance to this one and there might have 
been no misjoinder. 

Here the transaction is clearly one and 
falls within the purview of section 239. The 
two clauses of section 239 are not mutually 
exclusive. A. induces B, to cheat. B. attempts 
to cheat in consequence. A. and B, may clear- 
ly be tried together for abetment of, and 
attempt at cheating respectively. 

If, in the course of the same transaction, A. 
commits the: separate offence of criminal 
breach of trast, in furtherance of theconspiracy 
to cheat, A. may clearly be charged with that 
offence at the same trial, 

The only other question is whether, having 
regard to the necessary hypothesis that the 
offences are committed in the same transac- 
tion, separate sentences can be passed against 
the petitioners on each charge. 

It appears to us that they can. In this 
case itis true that the cheating could not be 
carried out without the prior misappropri- 
ation of the tickets but the conversion of the 
misappropriated tickets might have been made 
in some other way than by inducing the 
second accused to commit cheating. The 
eventual method of conversion is not the mis- 
appropriation, it is only evidence of the way 
the misappropriation was rendered successful. 
Having elected to make the conversion in this 
way the petitioner’s conduct becomes part of 


(1) 28 I. A. 267;25 M. 61; 5 0. W, N. 866; 3 Bom. 
L.R. 540. < 

(2) 13 ©. W. N. 1089; 4 Ind, Cas. 28; 10 Or. L. J. 
476. 
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the same transaction but he commits two 
different offences within the meaning of sec- 
tion 239, and hecan be separately punished for 
those offences. 

The most that cdn be said in a case of this 
kind, where the transaction is continuing with 
the dishonest purpose which originally made 
it criminal, is that the Court exercises a wise 
discretion in making the sentences run con- 
currently, as was done in this case. Weare 
fortified in this view by the fact that illustra- 
tions (e) and (h) of section 454 of the old 
Code were omitted in the present Code and 
its immediate predecessor after the decision 
in Noujan’s case (3), where it was held that 
“section 454, (now 235), taken with its illus- 
trations forbids two punishments for an 
offence so compounded that one substantive 
offence is the aim of the other and evidentiary 
matter of the intent necessary to, constitute 
that other.” : 

That was a case of abducting a child with 
the intent of dishonestly taking its ornaments 
under section 369, Indian Penal Code, and 
would raise a similar question to the disputed 
point whether separate punishments can be 
inflicted for house-breaking with intent to 
commit theft and for theft in a dwelling 
house consequent upon such house-breaking 
That, however, is also a different question to 
the one which arises in this case and is 
governed by section 71, Indian Penal Code. 
As the sentences have been made to run 
concurrently we need not discuss the point 
further, espacially as the whole amount of 
punishment awarded could have baen given 
under either section. The rule is according- 
ly discharged and the petitioner will surrender 
to his bail and serve out the rest of his 


sentence. 
(3) 7 M. H.G. R. 375; Weir 897. 





CALCUTTA HIGH COURT. 
Sscoxp Orvis Appeat No. 141 or 1909, 
February 21, 1911. 

Present: —Mr. Justice Coxe. 
AHMED ALI AND OTHERS —PLAINTIFFS ~ 
APPELLANTS 
versus 
ROSHAN ALI AND otaers—Derenpints— 


RESPONDENTS. 
Bengal Tenancy Act (VIII of 1885), sa. 170, cl. (4) 
171—Civil Procedure Code (dct XIV of 1892), s. 
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$104—Evidence Act (I of 1872), e. 115— Withdrawal 
« of money deposited by transferee of holding, by landlord 
. —Recognition of transfer—Estoppel—S. 170 cl. (4), 
| whether has retrospective effect. 

Where the landlord of a holding sold it in execution 
of a rent decree, and the previous purchaser of the 
-holding deposited the purchase-money and the land- 
“lord knowing; who he was agreed . to the sale being 

- set aside on that deposit: 

. Held, that tle landlord was estopped from, ques- 
` tioning the purchase. 

Thomas Barclay v. Syed Hassain Ali Khan, 60, L. J. 
. 601, followed. 

Section 170 clause (4) of the Bengal Tenancy Act 
“enacts that the withdrawal of money deposited under 
section 310 A of the Civil Procedure Code, by a land- 
lord shall not operate as aii admission of the tran- 
sferability of the holding. Butit does not relate to 
procedure; itis a rule of evidence and cannot have 
any Yetréspective’ effect. 


Appeal from the decree of the Sub- Judge of 
Tipperal, dated November 5th, 1908, affirm- 
‘ing that of,~the Sixth Munsif of Commillab, 
‘dated December 11th, 1907. 

Babis Sarat Chandra Roy Chowdhury and 
Charu.. Chandra Bhattacharyya, for the 
Appellants. 

Babu Shashadhar Roy, for the Respondents. 


,- Judgment.—This was a suit for: re- 


covery of khas possession of certain land which 
originally formed the holding of one Amjad 
Ali, This holding, which was not transfer- 
able, had nevertheless-been sold to the first 
déferidant. The plaintiffs-landlords brought a 
suit for rent, obtained a decree, and, in exe- 
cution, sold the holding. Thereafter, ‘the 
first defendant deposited the purchase-money 
and the sale was set aside. Subsequently, the 
plaintiffs brought this suit on the ground 
that, the holding not being transferable, they 
weré entitled to khas possession. The evidence 
appears to be somewhat meagre and the find- 
ings of the learned. Subordinate Judge on the 
questions of fact arising in the case are by-no 
means so full as might be desired. -In the 
circumstances, I assume that he accepts the 
findings of fact arrived at by the Munsif 
which are sufficient for the purpose of this 
case. 

It is admitted by both sides before me that 
the deposit purported-to be made by the first 
defendant under section 310A, Civil Proce- 
dure Code. -It-has’been found-by the Munsif 
that the plaintifs withdrew the money know- 
ing the real circumstances of the case. The 
order. by which the sale was set aside recites 
that the decretal amount had been deposited 
by the judgment-debtor. The Munsif says 
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that this was a clerical mistake which 
could not have the effect of misleading the 
plaintiff in any way. The facts then to which 
‘the law is to be applied are that the land- 
‘lords-had sold the holding in execution of a 
rent decree, that the first defendant who was 
‘a purchaser of this “holding deposited the 
purchase-money, and that the landlords, 
knowing who he was, agreed to the sale being 
set aside on, that deposit. I may say, in 
passing, that the learned Subordinate Judge's 
remark that the estoppel of the plaintiffs 
was based on the fact that they withdrew the 
“money appears to have been made on a mis- 
apprehension. The money was not actually 
withdrawn by the plaintiffs until after the 
institution of the present suit. 

Both the Courts below held that the plain- 
tiffs, were estopped from questioning the, pur- 
‘chase by the first defendant, relying on the 
“case of Thomas Bar clay v. Syed. Hussain ay 
Khan (1). 

. Three points are taken by the GEN 
Vakil for the plaintiffs-appellants. The first is 
‘that section 810A had no application to the’ 
ease in which the purchase-money was “de- 
‘posited and the order of the Court was conse- 
“quently without jurisdiction. That section 
310A does not apply was laid down in the 
case of Asiruddi Mandal v. Makhoda ‘Moyee 
Dasi (2). Butit appears to me that this 
question whether section 310A applies or 
not does’ not really touch the question of es- 
toppel on which the decision ‘of ‘the Courts 
below is based. Ifthe plaintiffs misled the. 
first defendant by their conduct and induced 
him to change his. position by recognising 
certain action that he had taken which they 
were not bound to recognise, the fact that 
that action of his was notin accordance with 
law is really irrelevant. The liability of the 
plaintiffs is based òn their conduct towards 
defendant No 1. The fact that his action 
was not justified by law and ought not to 
have been permitted by the Court, ‘does not ` 
affect the basis of their liability. 5 

Secondly, it is argued that section 170, 
clause 4 of the Bengal Tenancy Act, which 
was enacted in 1908, applies to this case. Re- 
liance is placed on the -case of Jogadanand 
Singh v. Amiita Lal Sirkar (3). I think that 
éase has no application. Tt was held therein 

(1) 6 ©. L. J, 601. a 

(2) 35 C. 543; 120. W. N. 484. n5 

(3) 22 C.-767. i aan een 
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that section 310A. of the Civil- Pookie 
Code and section 174 ofthe Bengal Tenancy. 


Act applied to cases’ which „wera pending at 
the time of the enactment of: those sections be- 
causé these sections- really dealt. With -matters 
of procedure. But the section which is, now 
under consideration - ~does, not, jn my opinion, 
relate to précediire ‘at all,” It enacts that the 
withdrawal ‘of money “deposited under section 
310A by a landlord shall not operate as an 
admission of the transferability of the hold- 
ing. Ib appears to me to be a 1ule of evidence. 
Assuming that -the decision in Thomas 
Barclay v. Syed Hossain, Ali Khan (1) is a 
correct interpretation of section- 115 of the 
Evidence Act, this clause modifies, the effect 
of that section with regard to, certain cases. 
It reliaves the landlords of a liability “which 


on the, ‘above assumption would attach to them, 


under that’ section. An enactment of that 
nature does not appear to me to relate to pro- 
cedure and cannot, I think; have any retros- 
Pective effect. . 


Thirdly, it is argued that the facts do..not 


constitute an estoppel and itis sought to dis- 
tinguish the case of Thomas Barclay v. Syed 
Hossain Ali Khan(1) ontheground that in this 
case there is nothing to show that the. Jand- 
lords were present when this sale was set aside. 


1 do not attach much importance to this arga-. 


ment, as it was not suggested in the Courts 
below ‘that the landlords’ agent exceeded his 


instruction i in giving his assent to the Beling 


aside of the sale. 


The case seéms to me very, similar i that 


of Thomas Barclay v. Syed Hossain Ali Khan 
G D. The position of a person whose immove- 
ablé property has been sold within the mean- 


ing of section 310A, Civil Proeedure Code, is. 


very similar to that of a person having an 


interest which is voidable upon a sale -within 


the meaning of section 171 of the Bengal 
Tenancy Act. 


drawn after the institution of the present suit. 
From the. case which, I have cited I quote the 
following remarks:— ‘If, therefore, the plain- 
tiffs had raised the question of the right to 
make the deposit, in the proceeding under 
section 171, and if it had been determined 
against the then applicants, what would have 
been their position? They would not have 
been allowed to make the deposit to satisfy 
the decree and to stay the sale. The sale 
would have taken place, and if the sale-pro- 
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Nor do I think it is of vital. 
importance that.the money was actually with- - 
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ceeds amounted to more than what plaintiff 
was entitled to recover the balance would 
have gone to the defendants.” This is pre- 
cisely what happened in the present case.’ 
The mere deposit of the money by the first 
defendant could not -properly amount to an 
estoppel. But when the decree-holders assent- 
ed to the Courts’ accepting that deposit and’ 
acting on it,the case was entirely changed, 
and their action in that respect seems to me, 

having regard to- the ruling which I have. 

quoted, to estop them from afterwards. saying 

thatthe defendant was not a person. whose | 
immoveable property has been gold. 5 

: I think, therefore, that the decision of the 

Courts below i is in accordance with the ruling. 
which I have cited. The appeal is accordingly | 

dismissed with costs. 


AJ 


Appeal, dismissed. 


a 


CALCUTTA HIGH COURT. 
Seconp Civiu Aepeat No. 2266 or 1909. 
February 22, 1911. 

Present: ——Mr. Justice Uoxe. 
KRISHNA PROSAD— PLAINTIFF— 
APPELLANT 
VeErSUs 


UDIT NARAIN SINGH— DEFENDANT — 


RESPONDENT, 

“Court of Wards “Act {IX B. C. of 1879), ss. 104, 644 
—Notice, publication of—“Date of the publication of 
notice’ Inter est to cease when—Pleader, admission -of 
— Mistake of laww—Second Appeal. ` 

Under section 64A of the Court of Wards Act, the 
notice must be published in the Gazette and the 
Judge’s office as well as in several other ways 
and until it is so published the publication cannot 
be regarded as complete. 

The words “the date of the publication of the 


, notice” at the conclusion of the first clause of section 


10A, ought to be construed as meaning the date of 
the last publication under section 64A. Therefore, 
where a claim is brought within six months of 
the last publication of the notice, under section 10A 
of the Act, the claimant creditor is entitled to sub- 
zequent interest. 

An admission by a Pleader based on an erroneous 
construction of an enactment, amounts to ù mistake 
of Jaw which does not-bind his client and the 
High Court is competent in second appeal to inter- 
fere with a decision given on the basis of such ad. | 
mission. 
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Appeal from the decree ofthe District Judge 
of Bhagalpore, dated July 24th, 1909, modi- 
fying that of the Sub-Judgeof Monghyr, dated 
April 28rd, 1909. 

Babus Mohendra Nath Roy and Lalit Mohan 
Ghosh, for the Appellant. 

Babus Ram Charan Mitra, Senior Govern- 
ment Pleader, and Joy Gopal Ghosha, for the 
Respondent. 


Judgment,—tThe defendant in this 
case is a Ward of Court and the only ques- 
tion that, arises in the appeal is whether 
the plaintiff is entitled to interest after 
the ‘submission of his claim under sec- 
tion 10 A of the Court of Wards Act of 


1879. 


It was admitted in the first Appellate 
Court that the claim had not been filed within 
six months of the date of publication of the 
notice prescribed by that section and on 
that admission the learned District J udge 
refused interest after the expiration of 
six months from the publication of the 

ice. 
an appears, -however, that although the 
notice was published in the Gazette on the 
12th June, 1907, it was not published iu the 
Judge’s office until the 18th November, 1907. 
Under section 64A of the Act the notice 
must be published both in the Gazette and 
the Judge’s office as well as in several other 
ways; and the publication cannot be regarded 
as complete until the notice has been pub- 
lished in all the different ways required by 
the section. The claim was admittedly filed 
sometime before the llth of February, 
1908. This is well within six months from 
the date of the publication in the Judge's 
office. Itis clear, therefore, that the ad- 
mission by the plaintiff that the claim 
had not been filed within six months of the 
publication of the notice was erroneous. It 
has been argued by the learned Government 
Pleader on behalf ofthe defendant that this 
admission is an admission of fact and that 
it is not opanto this Court in second ap- 
peal to say that the decision of the learn- 
ed District Judge based on this admission 
is erroneous in law. But he very pro- 
perly concedes that if the admission is re- 
garded as an admission based on a mistake 
of law it would not be binding on the plain- 
tif, Now, ifthe Pleader for the plaintiff, 
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after seeing that the notice had been publish- 
ed in the Gazette on the 12th June, did 
not make any further inquiry, but rashly as- 
sumed that all the other notices must have 
been published within a very short period, 
1 think his admission might well be regard- 
ed as an admission of factand the decree of 
the learned District Judge based on it 
might not be assailable. But it appears 
that the plaintiff actually gave evidence 
of the publication of the notice in the Judge’s 
Court on the 13th November 1907. It seems, 
therefore, clear that when the Pleader ad- 
mitted that the claim had not been sub- 
mitted within six months from the publication 
of the notice he was misconstruing altogether 
the words “the date of the publication of the 
notice’. These words at the conclusion of 
the firstclause of section 10A of the Act 
ought to be construed as meaning the date 
ofthe last publication under section 64A. 
If the Pleader construed it, (and it appears 
to me that he must have so construed it), 
as meaning the date of the first publication 
he was making a mistake in the con- 
struction of an enactment; or, in other 
words, a mistake inlaw. I think, there- 
fore, that I am entitled to deal with this 
case in second appeal. As it isnot now dis- 
puted that the claim was filed within 6 
months of the final publication of the notice 
the view of the learned District Judge that 
the plaintiff is not entitled to subsequent 
interest cannot be supported. At the 
same time as this second appeal has arisen 
entirely from this unaccountable mistake 
of the plaintiff's Pleader and considering 
also the fact that this ground was not 
originally stated in the memorandum of ap- 
peal to this Court, 1am not prepared to allow 
the costs either of the lower Appellate Court 
or of this Court. 

The resultis the appeal will be allowed, 
the decision of the learned District Judge 
is set aside andthat of the Subordinate 
Judge restored. 

Appeal allowed. 
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CALCUTTA HIGH COURT. 
Civ Rone No. 3998 or 1910. 
February 13, 1911. 
Present:—Mr. Justice Chitty and 
Mr, Justice N. Chatterjea. 
RAKIMUDDIN AHMED —Derenpanr— 
Petitioner 
versus 


NAIMUGGAR—Prawrire—Opposite Party. 

Jurisdiction—Small Cause Oourt—Suit to recover 
money paid as bribe. 

A suit to recover a sum of money from the de- 
fendants, who are Police Officers, which ib was alleged 
was the amount of a bribe extorted by them to 
induce them to restrain from searching the house 
of the plaintiff and so putting him to shame, lios in 
the Small Cause Court; such a suit does not fall with- 
in the second Schedule to the Provincial Small Cause 
Courts Act. 


Rule against the decree of the Small 
Cause Court of Rungpur, dated May 21st, 
1910. 

Mr. S. P. Sinha, Counsel, Babus Baidya 
Nath Dutt and Prokash Chandra Majumdar, for 
the Petitioner. 

Babu Dwarka Nath Mitter, for the Opposite 
Party. 

Judgment.—This is a Rule taken 
out by the second defendant in a Small Cause 
. Court suit calling upon the plaintiff to show 
cause why the judgment and decree of the 
Small Cause Court Judge against defend- 
ant No, land himself should not -bə set 
aside. 

The petition alleged certain ground which 
the learned Counsel for the petitioner has not 
pressed before us. 

It appears that the suit was brought by 
the plaintiff to recover from the three de- 
fendants, who are Police Officers, a sum of 
Rs. 155 alleged to be the amount of a bribe, 
which was extorted by these Police Officers, 
to induce them to restrain from searching 
the house of Manghi, the petitioner’s brother, 
and so putting him to shame. The Small 
Cause Court Judge has in a very lengthy 
judgment come to the conclusion that the 
claim was proved and has passed a decree for 
the amount claimed. We are now invited to 
set that decision aside. 

In the first placè it is clear that the 
Small Cause Court -had jurisdiction to try 
the case, inasmuch as it is not asuit which 
falls within the secorid Schedule tothe Pro- 
vincial Small Cause Courts Act. It may be 
that the omission to include such a suit in 
that Schedule is due to the fact that such 
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suits are extremely rare and it never occur- 
red to the framers of the Act to make a re- 
gular class of them as suits to be excluded. 
It may also be a matter of regret that a suit 


`” of this nature should have been brought in a 


Small Cause Court and thus the unsuccessful 
party be deprived of an appealupon the facts, 
But as the law stands, there is nothing to 
prevent the Small Cause Court from taking 
cognizance of the suit, and it wouldbe impos- 
sible for us to interfere in revision merely on 
grounds of expedience. 

It is argued for the petitioner that the 
decision is wrong because it was based 
upon the evidence of accomplices, which 
was not corroborated. As fo this, the 
learned Judge has given the names of 
the various persons who support the plaine 
tif—f’s case. It does not appear that all 
these persons were accomplices in the 
sense of being participators in the offence 
of giving the bribe. This basing so, even 
if the plaintiff and some of his wit. 
nesses might be said to be offenders, 
their evidence appears to have been cor- 
roborated by others who. were not so 
implicated. 

The Rule must, therefore, be discharged, 
Under the circumstances we make no orderas 
to costs, 

Rule discharged, 





CALCUTTA HIGH COURT. 

Second Civiu APPRALS Nos. 157 AND 399 

or 1909, 
February 21, 1911. 

Present: —Mr. Justice Coxa. 
JAGAT CHANDRA SARMA 
CHOWDHRY—PLAINTIFE—ÅPPELLANT 

: versus 

RADHA NATH CHUCKERBUTTY— 

AND OTHERS— DEFENDANTS—RESPONDENTS, 

Fraudulent conveyance —Debtor selling property— 
Retaining some interest in property sold—Hvidence— 
Good faith. 

If a debtor retains some interest in property sold 
by him, that fact would notin all cases make the 
transaction fraudulent as a matter of law. g 

Hakim Lal. v. Mooshahar Sahu, 34 ©, 999; 
6 C. L. J. 410; 11 O. W. N. 889, referred to. 


- “If property is sold below its value on the under- 


standing that the seller shall stillbe entitled to 
occupy it at a low rate of rent, that may be stroug 
evidence, and nothing more, that the transaction . 
was not made in good faith. 


Appeal from the decrees the of Sub-Judge 
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~ §SUMER SINGH V. CHAUBE LILADHAR. 
of Sylhet dated-September 21st, 1908 revers- 
ing those of the Additional Munsif of Sunam- 
gunge, dated April 6th, 1908. 

Babus Tarakishore Chowdhury and Brojo 
Lal Chuckerbutty, for the Appellant. 

Babus Mohendra Nath Roy and Brojendra 

Nath Chatterjee, for the Respondents. 
* Judgment.—tThe plaintiff in these 
suits obtained a money-decree against Rama 
Nath, the defendant No. 5. He attached his 
homestead land. The other defendants put 
in claims as purchasers of the interest of 
Rama Nath which were allowed. Accordingly 
these suits were brought by the plaintiff to 
establish that the homestead was Ram Nath’s 
property. 

The. suits were decreed by the Munsif. 
But on appeal the learned Subordinate Judge 
held that the purchases of the defendants 
were made in good faith for consideration. 
Accordingly be dismissed the suits, 

The learned Pleader for the appellant has 
criticised the following passage in the learned 
Subordinate Judge’s judgment—‘ No doubt 
the value fixed for the homestead five hears at 
Rs. 250 only is less than the ordinary market- 
price of it. But considering that the purchas- 
ers allowed Rama Nath to dwell in the home- 
stead it appears clear that the purchasers 
knew it fully well in their purchasing that 
they would be able to possess the homestead 
land by turning out Rama Nath from it and 
that they would have to allow Rama Nath to 
possess this homestead land on payment of 
very low rate of rent and Rama Nath also 
must have in his mind.that in selling to the 
purchaser he would have the advantage of re- 
maining in possession of the homestead por- 
tion.” Jtis argued that if Rama Nath had 
sold this property at less than its real value 
in order that he might retain some benefit 
or advantage to himself, that in itself con- 
stitutes bad faith, and the sale, therefore, 
cannot be supported. Reliance is placed on 
the decision in the case of Hakim Lal v. 
Mooshahar Sahu (1). The learned Judges in 
that case certainly said that if the transaction 
extended beyond the necessary purpose of a 
mere preference, so as to secure to the debtor 
some benefit or advantage or to unnecessarily 
hinder and delay other creditors, the transfer 
was fraudulent. I do not, however, understand 
the learned Judges who decided Hakim Lal 
v. Mooshahar Sahu (1), as laying down that if 

(BD) 34 G. 999; 6 O; L. J. 410; 11 0. W. N. 889, 
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a debtor retains some interest in property 
sold by him that faci makes the transaction 
fraudulent in all cases asa matter of law. 
If property is sold below its value on the 
understanding that the seller, shall still be 
entitled to occupy it ata low rate of rent 
that, no doubt, may be strong evidence that 
the transaction is not made in good faith, 
But it appears to me to be no more than a 
piece of evidence. The lower Appellate Court 
has to weigh that evidence and to decide 
what value should be attached to it. Ifafter. 
considering it he still comes to the conclu- 
sion that the sale was effected in good faith 
for valuable consideration, I do not think that 
T in second appeal can interfere with that 
decision. 
The appeals are dismissed with- costs. 
Appeals dismissed. 





ALLAHABAD HIGH COURT. 
Seconp Civin Aepsat No. 367 or 1910. 
February 13, 1911. : 
Present:—Mr, Justice Richards and 
: Mr. Justice Griffin. 
Babu SUMER SINGH—Derenpantr— 
APPELLANT 
ee versus prs 
CHAUBE LILADHAR. AND OTHERS— 
PLAINTIFFS — RESPONDENTS. f 
Hindu Law — Debt incurred by father for filing appeal 
in a libel case—Son’s liability, ae 
A Hindu son is liable to pay a debt incurred by his _ 
father for the purpose of filing an appeal ina case of ` 
libel brought against the father. : 
Durbar Khachar v. Khachar 
10 Bom. L. R. 297, distinguished., 


Second appeal from the decision of the 
District Judge of Agra, dated 14th. March 
1910. N S PEE: 

Dr. Satish ‘Chandra Banerji- (with him 
Mr. Mohan Lal Sandal) for the Appellants. 

Judgment.—tThis appeal arises. ont 
of a suit in which the. plaintiffs claimed - 
that a certain ancestral house which has ` 
been attached in execution of a decree against 
one Chaube Rikhi Lal could not be at-. 
tached and sold. The plaintiffs were the 
son and grandson of the said Chaube.Rikhi 
Lal. A décree has been granted against 
Chaube Rikhi Lal at the suit of the appel- 
lant Sumer Singh. The suit instituted by. 
Sumer Singh was a suit on foot of a pro- 
missory-note given by Rikhi Lal under 


Harsur, 32 B. 384; - 
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the following circumstances. Rikhi Lal 
had been sued for libel. He was successful 
in the Court of first instance. On appeal, 


however, a decree was given against him. 
He was anxious to file a second appeal to 
the High Court and having no money 
Sumer Singh’s father went security for him 
and obtained the promissory-note. The 
plaintiffs raised the plea that the debt due 
to the father af Sumer Singh was not a 


debt for which a Hindu son and grandson - 


could be held Hable. The Court of first 
instance held that the son and grandson were 
liable and dismissed the suit. The lower 
Appellate Court reversed the decree of the 
Court of first instance and gave the plain- 
tiffs a decree. Hence the present appeal. 
The learned Judge having referred to certain 
authorities cime to the conclusion that they 
were so conflicting that he was entitled to 
follow his own view. The case of Durbar 
Khachar v. Khachar Harsur (1) was cne of the 
aubhorities cited before the learned Judge 
ard was the authority, which he thought 
fii to follow. Speaking generally, the debts 
which a son is not liable to pay are debts in- 
curred for spirituous liquor, gratification of 
lust or gambling. (Vide Colebrooke’s 
Ustabeliore Chapter O1 section 3, Placitum 
47). The text also declares, that a son is 
ee “bound “to pay any unpaid fines or 
tolls or idle gifts’, In the Bombay case 
cited above a decree was obtained against 
the defendant’s property caused by a dam 
erected by the defendant’s father and it 
was sought to execute this very decree 
against the son. The facts of the present 
case are, when carefully considered, very 
different from those in the case cited. It 
was nob sought to execute against the son 
or grandson a decree for damages for libel. 
The decree which the decree-holder sought 
to execute was a decree in a suit on a 
promissory-note. The promissory-note re- 
presented money which the father had 
borrowed for the purpose of defending him- 
self against a suit for damages. Without 
expressing any opinion as to whether the 
case above referred to was or was not 
rightly decided, we think that the debt in 
the present case was a debt for which a 
Hindu son and grandson were liable. 
We may mention that no one appears on 


behalf of the respondents. We allow the 
(1) 32 B. 884; 10 Bom. L. R. 297, 
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appeal, set aside the decree of the lower 
Appellate Court and restore that of the 
Court of the first instance with costs including 
fees on the higher scale. 

Appeal allowe l. 


CALCUTTA HIGH COURT. 
Seconp Crivin Appeat No. 2597 or 1999. 
February 16, 1911. 
Preserxt:—Mr Justice Coxe. 
NATABAR JANA~-Derenpant— 
APPELLANT 
versus 


RUDRA NARAIN MAITI AND orners— 


PLAINTYE—DEFENDANTS—RESPONDENTS. 

Limitation—Bengal Tenancy Act (VIII of 1885), 
Sch. IHI—Dispossession of tenant by landlord—Land- 
lord selling holding in execution of rent-decree—Land- 
lord’s hand in the ouster —Suwit for possession by tenant 
—Rent-decree by ticcadar after expiration of lease— 
What is liable to be sold. 

When a tenant is dispossessed of his land by an- 
other tenant, and the landlord has a hand in the 
ouster. the special limitation laid down in Schedule 
III of the Bengali Tenancy Act applies to a suit for 
recovery of possession. 

When a landlord sells a holding in execution of a 
decree for rent, and the holding is purchased by 
another raiyat, the special limitation will apply. 

Amin-ud-din Munshi v. Ulfut-un-nissa Bibi, 1% 
C. W. N. 108: 3 Ind. Cas. 815; 9 C. L. J. 181, followed. 
. Obiter dictum:—When a ticcadar obtains a decree 
for rent after the expiration of his ticca all that he 
can sell is the right, title and interest of the 
tenant and not the tenure. 

Srimant Roy v. Mahadeo Mahata,31C. 550, followed, 

Conflict of authority on the point pointed out. 

Appeal from the decree of the first Sub- 


Judge of Midnapore, dated August 24th, 1909, 


“reversing that of the second Munsif of 


Contai, dated February 3rd, 1909. 

Babu Joy Gopal Ghosha, for the Appellant. 

Babus Shib Chandra Palit and Khirede 
Nath Bhuinya, for the Respondents. 

Judgment.—tThe land in suit in 
this case was originally in the.tenancy of 
one Madhu Bhuinya. Jt appears that one 
Tara Prosad Pal, who was at one time the 
ijaradar of the mahal in which the land lies, 
brought a suit for rent against Madhu, 
obtained a decree and sold the holding. Ab 
the sale the holding was purchased by the 
plaintiff, That was in 1890. Many years 
after that another suit was brought for rent 
against the same Madhu Bhuinya and the 
property was purchased in the execution-sale 
by the first defendant, the plaintiff's case was 
that this second decree and sale were fraudas 
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lent; that he was all along. the tenant of 
the land which he had sublet to defendant 
No. 3; that he brought a suit against de- 
fendant No. 3 for rent in which defendant 
No. 3 repudiated ‘the relationship of land- 
lord and tenant. The suit was, therefore, dis- 
missed and on inquiry ‘the plaintiff came to 
know of this fraudulent decree and sale and 
that defendant No. 1 had ‘purchased the 
holding. Defendant .No 3 claims to hold 
the land as à sub-tenant under defendant 
No. 1. Defendant No. 2 is. the gomashta of 
the landlord :in collusion „with whom the 
decree is said to have beén obtained. The 
plaintiff, therefore, alleging that he was 
dispossessed in January 1905 by season of 
this fraudulent suit brought by defendant 
No. 2 and the consequent execution purchase 
by’ deféndant No. 1, brings this snit for 
recovery of possession. The suit has been 
decreed and the defendant No. 1 appeals to 
this Court. It is first contended on behalf 
of the appellant that there is no sufficient 
legal evidence of the plaintiff's rights. The 
plaintiff’s title, as I have said, is based on the 
purchase in 1890 and the question arose in 
the Courts below whether that purchase was 
made in the execution of a decree under the 
Tenancy Act under which the holding was 
sold for its own arrears or was made in the 
éxecution of a mere money-decree ‘under 
which the tenancy .would not pass. The 
learned Subordinate Judge held that the 
éxecution inthe course of which the land 
was purchased was the execution of a rent 
decree. He based this finding on the sale 
certificate which showed that the execution 
case was a rent execution case and he infer- 
red from that that the decree executed, was 
algo a rent-decree under the Tenancy Act. 
Tam not prepared to say that if this were 
all I could interfere with the decision of the 
earned Subordinate Judgé based as it is on 
‘evidence, or could say that his finding was 
‘hot a finding of fact. It is argued, however, 
that in coming to this conclusion the learned 
Subordinate Judge has clearly omitted to 
notice a, very important piece of evidence, 
‘namely, that the: zara of Tara Prosad Pal, 
‘sdmittedly came toan end in 1885 many 
‘years before the plaintiff’s purchase, and it 
Sgargued that if the suit for rent was 
“brought after the expiration of Tara Prosad 
“Pal's ijara, the decree obtained by him would 
‘not be a rent-decree, and the holding would 
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not pass ata sale in execution, Assuming. 
for the purpose of this case, that the suit for. 
rent was brought. ‘after the expiration of 
Tara Prosad Pal’s ajara, I have’ to decide 
whether on that account the decree could 
not possibly be a rent decree under- the 
Tenancy _Act, in execubion. of which the 
holding itself could ‘be sold. The learned 
Pleader for the appellant relies on the case 
of Srimant Roy v. Mahadeo Mahata (1). 

That case is certainly in his favour. It was 
held therein that when a ticcadar obtained, 
a decree for rent after the expiration of his 
ticca all that he could, sell was the "right, 
title and interest of the tenant but that he 
could not sell the tenure. “I am strongly 
inclined to follow this ruling. Jt seems to 
me very doubtful whether when the relation- 
ship of landlord and.tenant has expired and, 
the former landlord brings*a- suit against 
the former tenant for rent which- accrued. 
due during the tenancy that money can. still 
be regarded as rent as defined in the Bengal 
Tenancy Act. At the time the suit is brought 
the money; it appears to me, can hardly be 
said to be payable by a tenant to his land- 
lord and I doubt, therefore, whether a suit, 
for that money can be regarded as.a suit for 
rent as defined in the Bengal Tenancy - -Act. 

There is, however, authority on the other 
side, namely, the decision in the case a 
Maharaj Bahadur, Singh v. Forbes (2). 

that case the learned Judges - considered e 
the case of Srimant Roy v. Mahadeo Mahata 
(1), to which I have alluded, was no longer, 
an authority, inasmuch as the case of Hem. 
Ohunder Bhunjo v. Mon Mohini Dasi (3), “on. 
which it was based, had been overruled by a, 
Full Bench [ Khetra Pal Singh. v. Krithar- 

thamoyi Bassi (4). The case, of Hem. 
Ohunder Bhunjo v. Mon Mohini Dasi (8), how- , 
éver, is an entirely -different case from the: 

case of Srimant Roy v. Mahadeo Mahata (1), 

ard I respectfully venture to doubt whether 
the Full Bench can be regarded “as over- 

ruling it. There is also the case of Chhatrapat 
Singh v. Gopi Ohand Bothra (5), in which the. 
learned J udges certainly appear. to have. 
thought that the termination of the land-. 


lord’s interest would nob prevent his decree- 
(1) 3160. 550. 
> (2) 35 C. 787; 7 0. D. J. 652, 
(8) 3 0. W. N. 604, 
Ea 33 C. 566; 10 C. W. N. 547 (F. B.) 3 O.L. J. 
470 
(5) 26 C. 750; 4 0..W. N. 446. 
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for rent or for what had been rent, from. 
being executed under the provisions of the 
Tenancy Act by the sale of the tenancy in 
respect of which the rent had been payable; 
though, as pointed out in the case of Srimant 
v. Mahadeo Mahata (1), there is no formal de- 
cision on this point in the case. It seems, 
therefore, that there is a conflich of au- 
thority on this point, and though I am 
inclined to follow the case of Srimant Roy 
v. Mahadeo Mahata (1) yet 1 must admit 
that the balance of authority is perhaps 
against the view taken in that cise. But 
in the view thatI take in this case it is 
unnecessary for me to come to a final decision 
on this point.. 

Secondly, it is argued that the learned 
Subordinate Judge was wrong in holding 
that the second decree in execution of which 
defendant No. 1 purchased the holding was 
fraudulent. The learned Subordinate Judge 
reliéd on certain dakhilas produced by the 
plaintiff which show that the landlord 
accepted rent from him as marfatdar, and 
held that these dathilas showed that the 
landlord knew that the plaintiff was in pos- 
session, and that, consequently, the suit 
against the original tenant was fraudulent. 
It is argued on the authérity of several cases 
of which the last is Deb Narain Dutt v. 
Baidya Nath Modak Napit (6) that these 
dakhilas did not show that the landlord had 
ever recognised the plaintiff to be the real 
tenant and that, therefore, he was entitled to 
sue the original tenant of the land. This, 
however, is not all the evidence on which 
the learned Subordinate Judge relies. ` He, 
says,— the reasons given by the learned 
Mansif for his coming to the conclusion that 
the decree was not bonz fide are correct and 
fully supported by the evidence on the 
record”, and. the Munsif refers to other 
evidence, such as a certain compromise bet- 
ween the landlords gomashta and the plaintiff 
in addition to this evidence with respect to 
dakhilas. The decision of the learned Sub- 
ordinate Judge on this point, therefore, 
appears to me to bea finding of fact based 
on evidence with which I cannot interfere in 
second appeal. 

Thirdly, it is argued that the suit is 
barred by the law of Hmitation laid down in 
Schedule III to the Bengal Tenancy Act. 


It appears to me that this contention must 
(6) 14 0. W. N. 68; 2 Ind. Cas. 148. 
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prevail. The plaintif was admittedly dis- 
possessed in January 1905. Itis clear that 
the manner of his dispossession was that the 
landlord obtained a decree for rent and in 
execution of that decree sold the: holding 
which was purchased by the first defendant, 
Tt is now settled that when a tenant is dis- 
possessed of his land by another tenant’ and 
the landlord has a hand in the ouster tha 
limitation laid down in the Schedule applies. 
It has also been held that when a landlord 
sells a holding in execution of a decree for 
rent and the holding is ‘purchased by’ an. 
other raiyat the special limitation will apply. 
The case of Amin-ud-din Munshi v. Ulfut-un- 
nissa Bibi (7) seems to mea clear authority 
for this view. There are several cases in 
which co-sharer landlords have sold holdings 
for their shares of the rent due and pur- 
chased them themselves. And it has been 
held that in such cases when they dispos- 
sessed the tenants the dispossession was not 
effected by them qua landlords but qua 
auction-purchasers. But these decisions 
appear to me to be wholly dissimilar to the 
case now before me. If the whole body of 
landlords bring a suit for rent, obtain a 
decree, in execution sell the holding which 
is purchased by another ‘tenant I do not see 
how it can be disputed that they have a‘hand, 
in the ouster. The learned Subordinate 
Judge holds that the landlord in this case 
liad not ahand in the ouster because every 
thing was done by his gomashta, the defendant 
No. 2. He says,— ‘In this case there is nothing 
to show that the landlord was colluding 
with defendant No.1. On the other hand 
it is clear that defendant No. 1 is in collusion 
with defendant No. 2 who is not the land- 
lord but who is landlord’s gomashta who hood: 
winked the landlord in all respects.” This 
finding is totally inconsistent with a finding 
at which the learned Subordinate Judge 
arrived a little earlier i in his judgment which 
runs as follows :—“It was, in my opinion, 
fraudulent on the part of the zemindar to sue 
the old tenant instead of the plaintiff for 
rent. The dakhilas produced by the plaint- 
iff show that the landlord knew that he was 
in possession.” It is not disputed that the 
landlord was the plaintiff in the suit and 
the holder of the decree in execution of 
which the first defendant purchased. It is 

(7) 13 C. W. N. 108; 3 Ind. Cas. 315; 9 C. Ta, |, 
131, 
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not suggested that the gomashta exceeded his 
powers in filing the suit for rent. It appears 
that the landlord lives elsewhere and leaves 
the whole management of his estate to his 
gomashta. He has no personal knowledge of 
the circumstances of the case. But I am 
assured by the learned Pleader for the 
appellant that there is no evidence whatever 
on the record that the gomashéu actively and 
deliberately concealed anything from the 
landlord in connection with this matter and 
the -learned Pleader for the respondent, to 
whom I gave an opportunity of lookirg 
through the evidence to see if he could 
-question this assurance, was unable to show 
to me anything which would imply that the 
- landlord was in any way misled or deceived 
by the gomashia. A finding of fact, which is 
based on no evidence whatever can be ques- 
tioned in second appeal, and even if the rent 
suit which resulted ultimately in the dis- 
possession of the plaintiff was brought by 
the landlord in ignorance or even by being 
deceived, that fact does not make it any the 
. less true that the plaintiff was dispossessed 
by the action of the landlord. Under the 
circumstances it seems to me thatthe land- 
lord must be regarded asthe real plaintiff 
in the suit for rent and the real decree- 
holder in the execution case in the course 
of which the first defendant purchased the 
holding. Therefore, it appears to me clear 
that the landlord had a hand in the ouster 
of the plaintiff; and the limitation laid down 
in Schedule III to the Tenancy Act applies. 
. The dispossession took place in January 1905 
and the suit was instituted in January 1908. 
The suit, therefore, appears to me to be 
barred by limitation. The appeal must be 
, allowed and the suit dismissed with costs of 
this Court and of the first Appellate Court 
Appeal allowed. 





ALLAHABAD HIGH COURT. 
Execorion First Crvin APPEAL No. 409 
ov 1£09. 

February 13, 1911. 

. Present:——Sir George Knox, Kr., Judge, and 
Mr. Justice Karamat Husain. 
Musammat SUKHDEI BIBI—Orprosire 

PARTY— A PPELLANT 


VETSUS 


KIDARNATH—APPLICANT—RESFONDENT. 
Easements Act (V of 1882), s. 18—"Eauscment of 
necessity”, meaning of. 
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An “easement of necessity” means an easement 
which is absolutely necessary for the use of the 
dominant tenement, and not one which is merely 
necessary for the more reasonable and convenient 
enjoyment of it. : 

Wheeldon v. Burrows, (1879) 12 Ch. D. 31; 48 L. J. 
Ch, 853 ; 4] L. T. 327; 28 W. R. 196; Union Lighterage 
Company v. London Graving Dock Company; (1902) 2 
Ch D. 557; 71-L. J. Ch. 791; 87 L. Te 881; Ray v. 
Hazeldine, (1904) 2 Ch. D. 17; 73 L. J. Ch. 587; 90 L. 
T. 703, referred to. 


Execution first appeal from the decision of 
the Subordinate Judge of Allahabad, dated 
the llth of September, 1809. 

Dr. Satish Chandra Banerji, for the Ap- 
pellant. 

The Hon’ble Mr. Sunder Tal, for the Re- 
spondent. 

Judgment.—One' Sukhdei got a 
decree for a portion of certain buildings and 
the rest was given to Kidarnath. Itis ad- 
mitted that the buildings before partition 
belonged to one owner and that the decree 
reserved no easement of way in favour of 
Kidarnath, 

Sukhdei, in execution‘of the decree, applied 
for the possession of the share allotted to her. 
Kidarnath objected that he had the easement 
of way over the doorway in question. The 
Court below granted the easement claimed 
by him. Sukhdei appealed to this Gourt 
and her learned Advocate contended that the 
Gourt below, as an Executing Court, could 
not grant anzeasement which had not been 
awarded by the decree. We, by our order 
dated the Lith of July 1910, remitted the 
following issue to the Court below for trial: 
—Is the doorway, over which the lower 
Court has granted the right of passage, the 
only means of egress and ingress to the de- 
fendant’s property? 

The findings of the Court are to the effect 
that a door can be opened on the north in 
Kidarnath’s share but that it will not be 
convenient, inasmuch as the utility of the 
house will be very much reduced and that 
excepting the doorway in question, there is 
no other possible and convenient means of 
egress and ingress to the share of Kidarnath, 
The learned Advocate of Sukhdei urges that, 
the findings fail to establish an easement of 
necessity which is fonnded upon absolute 
necessity and not upon a more convenient 
use of the dominant tenement. This conten- 
tion of the learned Advocate, in our opinion, 
is sound. 

The English Law on the subject is that an 
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easement of necessity arises only when it is 
absolutely necessary and not when it is 
necessary to the reasonable enjoyment of 
the dominant tenement. 

The leading case on the point before us is 
Wheeldon v. Burrows (1), and was followed 
in Union Inghterage Company v. London 
Graving Dock Company (2), in which at 
page 573 we find the following passage: 
— In my opinion an easement of neces- 
sity, such as is referred to, means an 
easement without which the property re- 
tained cannot be used at all, and not one 
merely necessary to the reasonable enjoyment 
of that property.” The cases of Wheeldon (1) 
and Union Lighterage Company (2) are referred 


toin Ray v. Hazeldine (8) ùndas the judgment: 


of Kekewich, J, is highly instructive I quote 
the following portion therefrom:— If a vea- 
dor of land desires to reserve any rights in 
the nature of an easement for the benefit of 
his adjacent land which he is not parting 
with, he must do it by express words in the 
deed of conveyance. That is settled law, 
and expresses the result of the decision in 
Wheeldon v. Burrows (1), where the Court of 
Appeal affirmed the decision of Bacon, V. C. 
That is the general rule, but the rule is 
subject to certain exceptions. One of them 
is the well-known exception of an easement 
of necessity, that is to say, where the enjoy- 


ment of the alleged right over the adjoining * 
land is necessary to the property which is - 


not conveyed, then the Court will consider 
the easement as impliedly reserved, though 
it has rot been reserved by express words. 
Such easement, or right in the character of 
an easement, may be aright to the access 
of light ton particular window. Ina large 
majority, a window which lights a room, is 
deemed necessary to the lighting of that room 
and is, on the whole, essential to the comfort- 
able enjoyment of that room, but it does not 
follow that the right to access of lightis an 
easement of necessily. Where are you to 
draw the line? Suppose the blocking up of 
the window largely interferes with the 
comfort and enjoyment of the room, is the 
grantee of the adjacent land entitled to block 


(1) (1879) 12 Ch. D. 31; 48 L. J. Ch. 853; 41 L. T. 
827; 28 W. R. 196 


ale ) (1902) 2 Ch. D. 867; 71 L.J. Ch. 791; 87 L. T. 


k ae (16C4) 2 Ch. D: 17; 78 L, J. Ch. 587; 90 L. 
(038, 
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it up or does the exception stand P It seems 
to me that the line to be drawn is pointed 
by Sterling, L.J.,in Union Inghterage Company 


.v. London Graving Dock Company (2). His 


Lordship makes a distinction between an 
easement of necessity and an easement 
necessary to the reasonable enjoyment 
of property. After referring to the two 
rules laid down in Wheeldon v. Burrows 
(1) and the exceptions therelo he says:— 
“The appellants did not dispute that there is 
no express reservation in the conveyance to 
the plaintifis, but they contended that the 
easement claimed by the defendants is an 
‘easement of necessity’ within the recognised 
exception to the second rule. _ Now, i in the 
passages cited, the expressions ‘way of neces- 


sity’ and ‘easement of necessity’ are 
used in contrast with the other ex- 
pressions, easements’ which are necessary 


to ihe reasonable enjoyment of the property 
granted, and ‘easements’...... necessary to the 
reasonable enjoyment of the property con- 
veyed, and the word ‘necessity’ in the former 
expressions has plainly a narrower meaning 
than the word ‘necessary’ in the latter. In 
my opinion an easement of necessity such as 
js referred {o means an easement without 
which the property retained cannot be used 
at all and not one merely necessary to the 
reasonable enjoyment of the property.’ 
Then, after pointing out that the light in 
Wheeldon v. Burrows (1) were reasonably 
necessary tothe enjvyment of the workshop, 
he says:—' So here it may be that the tie-rods 
which pass through the plaintiffs’ properly 
are reasonably necessary to the enjoyment 
of the defendants’ dock in its present con- 
dition but the dock is capable of use without 
them, and I think that there cannot be im; 
plied any reservation in respect of them. 
That seems to me to draw the distinction 
between what is absolutely necessary and 
what is reasonably required for the enjoy- 
ment of the land or building as it stands. In 
my judgment this is a window to which the 
access of light cannot be reserved by impli- 
cation upon the ground that the light is 
necessary to the pantry. It cannot be that 
there is any necessity by reason of its being 
used asa pantry, since it can be used for 
some other purposes. It cannot be said that 
a special use of light attaches to it as a 
pantry, and to say, as the defendant does, 
that the access of light to the window is 
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reserved to him by necessity i is giving to the 
word. ‘necessity’ a meaning which it does not 
bear i in this connection.’ ` 

The reason of the law. that there must be 
absolute necessity is very well stated by 
Goddard. He says,— In support of this 
view, the ndine by which they are known 
easetnents “of necessity points to the fact that’ 


there must be absolute necessity, before the 
law’ will compel a land-owner to submit to so’ 


detrimental a right. as an easement in his. 
land a right i iri reality though notin theory 
imposed. on his land against his will, 
must. bê borne in ‘mind how detrimental 
generally’ itis to an estate to be burdened: 
with an aseme, what” nuisance, ib is to an 
owner of land t6 have ‘another | person walking 
at “his . ‘pleasure over” à field; or digging 
through the” surface, or erectie a steam 
engine thereon and how such rights may 
prevent building on land. or ‘using ib in many 
of the ways the owner may desire” 
39, ‘6th ‘edition. 


EREET 


` The ‘abpye. rule of the English, Law; so far 


as partition of land i is concerned, is enacted. 
in the following portion of section 13 of the, 
Indian Easements, Act “(Ach No. V. of 1882) 

“Where a partition is made, of the joint pro-. 
perty of,several persons, (e) If an easement 
over, the share of one of them is necessary for 
enjoying. the share of another of them, the 
latter ‘shall be entitled to'such easement.” 
The easements mentioned in this section, 
clauses (a), (c) and (e), are called easements 
of necessity,” It may be noted here that the 
Indian Easements Act was extended to these 
provinces by Act VIII of 1891 on the 6th 
March 1891 and the case is governed by the 
Indian’ Easements Act. 

Reading the findings of the Court below in 
the light of the provisions of section 13 as 
to easements of necessity we hold that Kidar- 
nath failed to prove facts which would 
entitle him- to the right of -way claimed, in- 
asmuch as the user of that right-is not 
absolutely necessary for the benefit. of his 
share of the house. He certainly can open 
a‘door towards the north for access to his 
share. It is contended by his learned 
Advocate that with reference to the existing 
state of the building and without any 
alteration therein the use of the doorway in 


question: for access to his share of the, 


building is. absolute necessity.. There is, 
‘however, no authority to favour the, conten- 
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tion and] the share cannot ba deemed to be, 
absolutely useless without the right-of way. 
claimed. 

For the above reasons we allow the appeal, 
set aside the decree of the Court below and 
disallow the objection of Kidarnath with costs. 

Appeal allowed. 





ALLAHABAD HIGH COURT: 
ORIMINAL Revision No. 748 or 1910. 
February 8, 1911. 

Preseni:—Mr, J ustige. Griffin. 

i RADHE AND OTHERS— APPLIGANTS | 

j versus “o> 

EMPEROR—Opposité PARTY. ` i 
` Gambling Act (III of 1867), ss, 2, 18—Garbling-s 
‘Limits aforesaid’, meaning of, 

Gambling on a kachcha public road outside .the 
limits of-a Municipality, to which the provisions of the 
Gambling Act have been extended, is‘an offence under 
section 13- of that Act, because tho words “limits 
aforesaid” in that section refer to the whole of the 
territories under the administration of’ a Lieutenent 
Governor, 

Revision against the order of the Magis- 
trate of, Muzaffarnagar, District Meerut. 

Mr. Hamilton, for the Applicant. 

Mr. R. Malcomson, : for the Crown. ; 

“Order. —This isan application for re- 
vision of the order of the Magistrate con- 
victing the four appellants of an offence 
punishable under section 13 of the Gambl- 
ing (Act III of 1867). The Magistrate found 
that the appellants were caught gambling. 
on a kutcha public road just outside the 
limits of the Muzaffarnagar Municipality. 
The grounds taken in this application for 
revision are that as the scene of gambling 
was outside the limits of the Municipality, | 
the accused ought to have been acquitted 
and secondly that the scene of gambling was. 
not a public place or thoroughfare. 

With regard to the latter ground it is 
sufficient to say that the Magistrate found. 
that the scene of the gambling was on a. 
kuicha public road. The first ground finds 
“some support in thewording of section 18. 

which is as follows :— 

“A Police Officer may apprehend with- 
out warrant any person found playing for 
money or other valuable thing with cards, 
dice, counters or other instruments of 
gaming, used in the playing of any game, 
not being a game of mere skill, in any 
public street, place or thoroughfare situated 
within the limits aforesaid., 22 z 
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“ The: learned Counsel- fer the applicant 
velies upon the words” ‘the limits aforesaid” 
and contends that these words can only 
méan ‘the - limits notified under the pro- 
visions -of section 2 of the Act, The re- 
maining sections of the Act have been by 
notification extended to the Municipality of 
‘Muzaffarnagar. It is admitted that the 
Beene of- gambling is outside these limits. 
Section -13, in my opinion, is not very happily 
worded, Section 2 of the Act lays down 
that-sections’ 13 and 17- of -this Act shall 
extend -to tthe whole-of the- territories‘under 
the Government of the Lienténant’ Govern- 
or. and! it shall be- “competent-to the Lieute- 
nant- Governor tö: extend by notifiċation - -all 
or any of the remaining “Sections to -any 
city, ete, within the - territories > ‘subject 
to ` his- Government. : To give affect to the 
interpretation - which--I am. asked on behalf 
of the applicant to ‘come tò the words ‘the 
limits aforesaid” would: be, in my opinion, 
to’ maké section 13 conflict with the ex- 
press provisions of section 2. By that sec- 
tion, section 18 extends -to the whole of 
the territories subject to the Lieutenant Go- 
vernor! It is not necessary that section 13 
should be! extended’ by notification to any 
particular:area. In order that -section 13 
should not be read as conflicting- with 
section | 2 it is necessary to hold that. the 
words “limits aforesaid” refer to territories 
under the administration of the Lieutenant 
Governor. . I have not been referred to any 
authority ‘oh this point to support the con- 
tention advanced on behalf of-the applicant, 
The application i is dismissed. 
. Application dismissed. 


2 


ALLAHABAD HIGH OUURT. 
Execgrios First Civit Appear No. 1480F 1910, 
February 16, 1911. 
Present:—Sir John Stanley, Kr., Chief 
sastice, and Mr. Justice Banerji. 
KALIAN DAS AND OTHERS—JUDGMENT- 
` DEBTORS— APPELLANTS 
CEFEUS 
BHAWANI SHANKAR AND OTHERS— 


Decr=8-HOLDERS —RsfONDENTS. 
Civil Procedure Code (Act Y of 1908), s. 583—Decree 
against legal representative —Ancestral property, whether 
liable to be attached, 


INDIAN OASES, 


631 


=at 


Where a decree undér section 90 of the Transfer 
of Property Act, against the legal representative of 9 
deceased person, directs that the amount thereof be 
realised from such property only as belonged to „tho 
‘deceased personally, the decree-holder cannot take 
advantage of section 58 of the Code of Ciyil Procedtte, 
1908, and attach ancestral property whioh passed 
by right of survivorship tothe son of the deceased. 


- Execution first appeal from the decision of 
the Snbordinate Judge of Aligarh, dated 26th 
February, 1910. - 


` Mr. Gulzart Lal, for the Anaa. TAN 
Mr. Kalindi Parshad, for the Respondent. 


Judgment.—The facts connected with 
this appeal are these. The decree-holders- 
respondents obtained a decree for sale under 
section 88 of the Transfer of Property Act 
against one Debi Das, his sons and grand- 
sons. The mortgaged property was sold 
by auction but as the proceeds of the sale did 
not satisfy thé ‘whole amount. of the decree 
an application for the recovery of the balance 
under section 90 was filed. This application 
was made against the legal representatives of 
Devi Das, he having died in the meantime. 


“The Court decided that having regard to 


the decree under section 88 the person and 
property of the heirs of Devi Das would 
not be liable, but that the amount claimed 
could be recovered only from such pro- 
perly as belonged solely to Debi Das. A 
decree was drawn up accordingly. This dèc- 
ree. directs the realisation of the balance of the 
original decree from the property of Debi Das, 
Reading thé decree by the light of the judg- 
ment, itis clear that what the Court directed 
by the decree was that the amount of it should 
be realised only from such property as belonged 
to Debi Das personally and not from ancestral 
property, which after his death had passed 
by right of survivorship to his sons. The 
decree-holders have now applied for the 
sale of ‘certain property; and it has been 
found, and the finding is not questioned, 
that this property is ancestral property. The 
learned Subordinate Judge, however, apply- 
ing the provisions of section 53 “ol the Code 
of Civil Procedure has ordered the sale of 
Devi Das’s share of this property. We are 
of opinion that this order of the learned Sub- 
ordinate Judge is erroneous He was bound 
to give effect to the decree made undér 
section 90; andas weread that decree jÉ 
only empowered the decree-holders to proceed 
against such property as belonged to Devi 
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Dag as his own self-acquired property and 
not against ancestral property. The parties 
are bound by this decree and the Court 
cannot go behind it. Consequently the decree- 
holders were not entitled to proceed against 
property which has been found to be ancestral 
property. We allow the appeal, set aside 


“ the order of the Court below and dismiss 


the application for execution, The appellants 
will have their costs in this Court and in the 
Court below including fees in this Court on 
the higher scale, 


Appeal ullowed. 


SIND JUDICIAL COMMISSIONER'S «. 
COURT. 
TNGOLVENGY Appiication No. 17 or 1910. 
February 15, 1911. 
'  Present:—-Mr. Pratt, J. O. 
In the matter of VITHALDAS KALTDAS— 
- INSOLVENT. 

i Provincial Insolvency Act (HI of 1907), ss. 6, 15— 
Arrest in decree— Right to present application— 
Accounts not kept regularly——Relevancy of accounts 
to the order of adjudication—Right to be adjudged in- 
solvent, ; 

The right of a debtor, who has been arrested in 
execution of decrees, to present a petition for insol- 
vency arises not under section 6 (8) (a) but under 
section 6 (3) (b) by reason of his arrest in execution. 

The fact that an applicant asking to be adjudged an 
insolvent has not kept his accounts regularly is a 
matter which may be considered when he applies for 
his discharge. Jtis not relevant to the order of his 
adjudication. 

The words “for any other sufficient reason” in sec- 
tion 15 (1) of the Provincial Insolvency Act only apply 
to the case of an insolyency petition presented by a 
creditor. Girwardhari v. Jai Narain, 32 A. 645;7 A. 
L, J. 885 ; 7 Ind. Cas, 39, approved and followed. 

When the Court finds that a person has a right 
to present a petition under section (6) (8) (b), that 
he has committed an actofInsolvency under section 
4(f)in presenting it and that he is unable to pay his 
debts, an order of adjudication should be made. 

Mr. Kalumal, for the Insolvent. 


Mr. Wadhumal, for the Creditor, 


Order.—This is an application to be 
adjudged insolvent by the debtor Vithaldass 
Kalidas. The debtor has been arrested in 
execution of decrees and is, therefore, entitled 
to prescnt this petition. The applicant came 
to Karachi about three years ago from 
Cutch. Before coming here he incurred 
the debt of the first opponent who is the 
only active opponent. In Karachi he carried 
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on business as a pedlar in cloth for two 
years and then for a few months had a 


shop. He has disposed of this shop and is 
now a servant on a monthly wage of Rs. 20. 


‘The schedules which he has filed as to his 


assets and liabilities show that he is unable 
to pay his debts. Mr. Wadhumal for the 
opponent says that the debt of Rs. 100 to 
creditor Jootha is a bogus debt inserted only 
to make the total amount of the debts to 
exceed the sum of Rs. 500. But the ap- 
plicant has explained how this debt arose, 
The stock in trade of the shop was sold 
at a rough valuation and afterwards it was 
ascertained thatthe price was Rs. 100 less 
than that which applicant had received and 
so he became a debtor for that amount. I 
am satisfied with this explanation. Moreover, 
the applicant had no motive for showing 
debts over Rs. 500, for his right to apply. 
arises not under section 6 (3) (a) but under 
section 6 (3) (b) by reason of his arrest 
in execution. It is also said that the 
creditors Nos. 2-5 are bogus creditors but 
the opponent could, if he had chosen, have 
summoned them as witnesses to prove his 
contention. As he hag not done so, I see no 
reason to believe that they are not really. 
owed money by the applicant. The oppo- 
nent has cross-examined the applicant with 
a view to showing that his accounts have 
not been kept regularly. This, however, is a 
matter which may be considered when the 
applicant applies for a discharge. It is 
not relevant to the question of his adjudica- 
tion as an insolvent. Mr, Wadhumal refers 
to the words “for any other sufficient 
reason” in section 15 (1) of the Provincial 
Tnsolvency Act. I agree, however, with the 
ruling in Girwardhari v. Jat Narain (1) that 
these words only apply to the case of 
an insolvency petition presented by a 
creditor. ; 

Finding as I do that applicant has a 
right to present the petition [section 6 (3) 
(b)], that he has committed an act of in- 
solvency in presenting it [section 4 (f)] 
and that he is urable to pay his 
debts, I order that he be adjudicated an in- 
solvent. 


(1) 82 A. 645; 7 A. D. J. 835; 7 Ind. Cas. 39. 
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In ve IBRAHIM LALJI. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
Insotvency No. 11 or 1910. 
February 15, 1911. 
Present:—Mr. Pratt, J. C. 


In ve Khoa IBRAHIM LALJI—APPLIOANT. 
Provincial Insolvency Act (III of 1907), ss. 10, 16— 
Death of the insolvent, effect of —Order of adjudication 
~-—Vesting of Assets—Distribution of dividends. 
The death of an insolvent, does not exempt the 


assests in the hands of a Receiver from distribution, , 


By.yirtue of an order of adjudication the whole 
property of the insolvent, viz., that which is in exist- 
ence at the date of the order, and that which 
might be acquired subsequently, vests in the Receiver, 
and this transfer of interest to the receiver is not 
affected by the death of the insolvent. 

The legal aspect of the matter is that the natural 
existence of the insolvent is for the purpose of dealing 
withand realizing his estate artificially continued in 


the Official Assignee who can after such death deal. 


with the estate as he could have dealt with, while 
the insolvent was alive. 

Fakirchand Motichand v. Motichand, 7 B. 438, fol- 
lowed, 


Mr. Tahtlram Maniram, for the Insolvent. 

Order.-—-Mr. Tahilram states that the 
Insolvent ig dead. According to the report 
of the Official Receiver to which no objection 
has “been taken the assets amount to 
Rs. 52-4-3 which are to be rateably dis- 
tributed among six creditors who have proved 
their debts. 

The death of the insolvent does not, in 
my opinion, affect the power of the Court 
to order distribution of the dividends. By 
virtue of the order of adjudication the whole 
property of the insolvent not only that 
in existence at the date of the order but that 
which might be acquired after the ordor vest- 
ed in the Receiver. That transfer of interest 
to the Receiver is notin any way affected 
by the subsequent death of the insolvent who 
at the time of his death had vested in 
him no rights in the property. It was 
decided in a similar case under the Indian 
Insolvents Act that “the legal aspect of 
the matter is that the natural existence 
of the insolvent is for the purpose of dealing 
with and realizing his estate artificially con- 
tinued in the official Assignee who can after 
such death deal with the estate as hs could 
have dealt with it while the insolvent was 
alive.” Fakirchand v.  Mottchand (1). 
That was a derision under section 7 of 


the Indian Insolvents Act which is in effect’ 


identical with section 16 of the Provincial In- 


solvency Act. Moreover, in the latter Act 
(1) 7 B. 438, : 
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which applies here there is under section 10 
express provision for the continuance of pro- 
ceedings after the death of the insolvent, 

I, therefore, direct that the dividends be 
distributed as shown in the report of the 
Official Receiver, 


ALLAHABAD HIGH COURT, 
First Civic APPEAL FROM ORDER No. 120 or 
1910. 

February 17, 1911. 
Present:—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. 
KHADIM HUSSAIN—Aponrcanr— 
APPELLANT 
versus 
Babu BISHEN SINGH—Opprosire Parry— 


RESPONDENT, : 
Provincial Insolvency Act (IIL of 1907), s. 15— 
Mother of the applicant possessed of property to which 
applicant is sole heir—Whether sufficient ground for 
dismissing the application. 
The fact that a person who applies to be adjudged 
an insolvent isthe only son of his mother, who is 


possessed of a large property, is nota sufficient reason 
to dismise the application. 


First appeal from an order against the dec- 
ree of the District Judge of Ghazipur, dated 
the 29th of September, 1910. 

Mr, Satya Chandra Mukerit, for the Appel- 
lant. 

Dr. Satish Chandra Banerji, 
spondent, 

Judgment.—this case must go back 
to the Court below for trial on the merits. 
The application was one made by the appel- 
lant to be adjudged an insolvent. It was 
opposed on the ground, amongst others, that 
the applicant was possessed of property which 
he had not placed at the disposal of the Court. 
The learned Judge only examined the appli- 
cant and he says in his judgment that he was 
not satisfied that the applicant was unable to 
pay his debts, The reason he assigns for this 
conclusion is that the applicant’s mother igs 
possessed of property and-heis her only son. 
That is not a sufficient reason for holding that 
the applicant is not entitled to be adjudged 
an insolvent. We allow the appeal, set aside 
the order of the Court below, and remand 
the case to that Court with directions to re- 
instate it under its original number in the 
register and dispose of it according to law, 
Costs here and hitherto will follow the event. 

Appeal allowed. 


for the Re- 


34 
AST v. EMPEROR, ` 


SEND JUDICIAL COMMISSIONER’S 
COURT. ; 
Cepia Revision Appiication No.. 163 
. oF 1910. 
February 16, 1911. , 
` Present:—Mr. Pratt, J. ©., and. S 
Mr. Hayward, A. J. O. 
ASI-— APPLICANT 
versus 


` EMPEROR— Opposite A : 

Criminal Procedure Code (Act V of 1898), s. 528 (2) 
—Inquiry as to title wnnecessiir y— What a Magistrate 
has to decide. - 

Saction.523 (2), ‘of. “the. Criminal Procedure ‘Code 
does not. require a, Magistrate to make any, inquiry at 
all. He proceeds on such materials ag are available 
before him and Has to decide the question not who 
was in possession at the time the property was seized 
by the Police but who was entitled to possession. 

_In ve, Ratanlal, 17 B. 748, not followed. : 


“Mr: "PI V. McInnerny, for the Applicant, 

.. Mr, Raymond, for the Crown. i ‘ 

. Order.—This is an application for-revi- 

sion of an order made by the: Additional City 
Magistrate, Karachi, under section 523, Crimi- 
nal Procedure Code. 
: Lhe applicant,- who is-the mistress of 
the opponent had been ` charged with theft 
on: ‘report of cértain ornaments which she al- 
leged the opperient; ‘had given to her on thé 
previous night. - * 

The -Police reported that-no offence had 
been commitied and asked for the Magis- 
ttate’s diréction as to the person to whom 
the ornaments which they had attached should 
be delivered. 

- The Magistrate ordered the ornaments to 
be-réstored to the opponent on the ground 
that he was probably drunk when he left 
them i in applicant’s house. 

“Now the Magistrate had under section 523 
jurisdiction to make thisorder. There is an 
obiter dictum’ of Tilang, J. in the case of 
In ře Ratanlal (1) which suggests that the 
Magistrate is bound to hold an inquiry before 
making his order. The section, however, 
lends no support to this view for there is 
na ditection requiring a Magistrate who is 

yroceeding, as in this case, under paragraph 
(2 2) of the section, to make any inquiry at 
all. The Magistrate proceeds on such materi- 
als as are available before him and he has 
to decide the question not who was in 
possesssion at the-time the property was 
seized by the Police, but who was entitl- 
ed- tó? possession, ~The applicant’s- case in- 

(1) 17 B. 748. 
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RAJ KISHORE UPADHYA v, GUROHARAN LAL. 


volves the admission that the. 
was entitled to possession on the night 
previous to the seizure. That ‘admission 
affords a sufficient basis of fact to support 
the Magistrate’s order. It may be that 
the Magistrate has erred in disbelieving 
her story thatthe right to possession had 
been transferred to her by the opponent but 
that is a question of fact which we do not 
enter into on revision for the applicant has her 
remedy by civil suit. 


opponent 


Revision, rejected. 


rrr A BAD HIGH cour’ D; 
E xecution First Civiu Apprat No. 345 oF 1910; 
February 17,1911. ` 
Present:—Sir John Stanley, Kr., Chief . 
Justice, and Mr. Justice Banerji. 
RAS. KISRORE UPADHY A— dupaneyt. 
DEBTOR— APPELLANT 
` versus 
. abi GURCHARAN LAL—DECREE- 


: BOLDER— RESPONDENT. - 

Limitation Act (IX of 1908), Sch. I, art. 182— 
Execution—Application jor issue of fresh pr roclarnation 
for sale—Step-in-aid of execution. 
< Anapplication for the issue of a fresh proclariatión 
tor sale is an application which saves limitation. ~v 


_ Execution first. appeal from the ‘decision 
of the Subordinate Judge of Azamgarh, dated 
the 21st May, 1910. 

Mr. Mohan Lal Sandal, for the Appellant. 

Dr. Satish Chandra Banerji (with him Mr. 
Qulzarí Lal) for the Respondent. ae 

Judgment.—there is no. ablata 
in this appeal. The appellant’s contention i is, 
that the application for execution of -the-dec- 
ree is time-barred. The learned Vakil for the 
appellant has stated the facts connected with 
the case and detailed the applications. which 
were made for execution. Amongst others, 
he has referred to an application, dated the 
9th of September 1906. In this application, 
the judgment-creditor applied to the Coart 
that time might be given to the debtor, and, 
further that a fresh proclamation for sale 
might be issued. The subsequent application. 
was made within three years from the date 
of this application. It is clear that the appli- 
cation for the issue of a fresh proclamation 
for sale was an application which saved limit- 
ation. Under these circumstances this appli- 
cation is not time-barred aud the appeal must 
{ail.. We dismiss it with costs inclading fees 
in this Court on the higher scale. 

Appeal. dismissed.: 
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KULSUM KHANUM V., GHANI AHMED. 


ALLAHABAD HIGH COURT. 
ORIMINAL Revisron No. 772 or 1910. 
~ January 24, 1911. 

Present:—Mr. Justice Tudball. - 
"Musammat KULSUM KHANUM— 
APPLICANT 
versus 

GHANI AHMED—Opposite Party. ` 

Criminal Procedure Code (Act V of 1898),-s. 195 (6) 
~—Sanction—Superior Court—Collector (superior to 
Tahsildar. 

An application was made for sanction to prosecute 
in Tespect of a statement madein a mutation pro- 
ceeding before a Tahsildar. The Tahsildar refused to 
grant the sanction. An application was then made 
to the District Magistrate to set aside the order of 
the Tahsildar: 

Held, that neither the District Magistrate as such 
nor, the High Court had jurisdiction in the matter, 
ang, that the application to set aside the order of the 
Tahsildar should have been made to the Collector 
whose Court is superior to that of the Tahsildar 
within the meaning of section 195(6) of the Criminal 
Procedure Code. 

Application for Revision by Musammat Kal-* 
sum Khanum. 

Mr. A. P. Dube, for the Applicant. 

Mr. Muhammad Ishaq, for the - Opposite 


Party. 


Order.—The applicant in this case 
seeks to obtain sanction to prosecute the 
opposito party in respect to a statement 
which he made when examined in the 
course of a mutation case in a Revenue Court, 
that is, the Court of a Tahsildar. An ap- 
plication for sanction was made first of all 
to the Pergana Officer who referred the ap- 
plicant to the Court of the Tahsildar. The 
latter Court refused sanction. An applica- 
tion was then made to the District Magis- 


trate of Cawnpore for revision of the. 


Tahsildar’s order refusing sanction. That 
application was rejected by the District 
Magistrate and tke applicant has now come in 
revision to this Court. In view of the terms 
of section 195, clauses (6) and (7), of the 
Criminal Procedure Code, it is quite clear 
that the applicant after the Tahsildar’s re- 
fusa] ought to have applied under sec- 
tion 195, clause (6), to the Collector to whose 
Court appeals would ordinarily He from 
the Tahsildar’s Court or from the Pergana 
Officer’s Court in matters relating to muta- 
tion. Subsequent appeals in mutation cases 
would lie tothe Superior Revenue Court. 
The District Magistrate as such had no 
jurisdiction in the case, and this Court has 
equally no jurisdiction in the matter, The 
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ABDUL AZIZ v, FATEH MAROMED. 


applicant, if she wishes to obtain sanction, 
must apply to the proper Court. The present 
application is, therefore, rejected, 

Application rejected, 





CALCUTTA HIGH COURT. 
Seconn Civit Arrear No. 490 or 1909. 
February 23, 1911. 
Present:—Mr. Justice Chitty and 
Mr. Justice N. Chatterjea. 

ABDUL AZIZ— PLAINTIFF —APPELLANT 
PETRUS 
FATEH MAHOMED HAZI-- 

DEFENDANT—RESPONDENT. . 
Muhammadan Law—Qift—Mushaa— Gift of undivided 
share in kaimi raiyati—Joint possession of donee with 
donor— Validity of gift. 

The doctrine relating to the invalidity of gifts of 
mushaa is wholly unadapted to a progressive state of 
society and ought to be confined within the strictest 
rules. 

~ Mumtaz Ahmed v. Zubaida Jan, 11 A. 460; 16 I. A. 
205 (P. C.), followed. 

The defendant No. 3 by a deed of gift gave to the 
plaintiff a relative of his a 4-anna share ina holding, 
Both were in joint possession for 14. years, The 
plaintiff, being dispossessed, brought a suit for posses- 
sion: 

“Held, that possession having been given and taken 
the property was transferred; that the doctrine of 
mushaa did not apply, and that the defendant No. 3 
having recognised the plaintiff as being in joint 
possession with himself for 14 years could not be 
allowed to say that there was no valid gift. 

Appeal against the decree of the Subordi- 
nate Judge of Zillah Noakhali, dated January 
5th, 1909, modifying the decree of the 
Munsif, 2nd Class at Sudharam, dated May 
16th, 1908. 

Babu Hart Bhushan Mookerjee, for the Ap- 
pellant. 

Babu Baikuntha Nath Dass, for the Re- 
spondent. 

Judgment.—This is an appeal by the 
plaintiff in a suit to recover three plots of land 
from the defendants, The plaintiff based his 
title on a registered deed of gift executed by 
defendant No. 3 on 8lst Chaitra 1299, 
(April 1893). By that deed defendant 
No. 3 gave to the plaintiff a 2-anna share in a 
certain talugand a 4-anna share in a kaimi 
raiyati-holdirg. The plaintiff whois g ne- 
phew by marriage of defendant No. 3 was 
adopted and brought up by him from child- 
hood. He was about 22 years ot age at the 
date-of-the gift.. The plaintiff has always 
lived with defendant No, 3. No question now 
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turns on the gift of the 2-anna share of the 
talug, which was demarcated by the deed of 
gift and of which plaintiff had separate pos- 
session until dispossessed by defendant No. 3. 
As to the 4-anna share in the kaimi raiyati 
défendant No. 3 contends that plaintiff never 
had separate possession of that portion and 
that the gift is not binding upon him as 
being a gift of mushaa. Plaintiff endeavoured 
to prove a partition of the kaimi ratyati but 
jn that he failed. The Subordinate Judge 
has disallowed this portion of his claim; hence 
this appeal. 

Although the plaintiff did not succeed in 
. proving a partition, it isan undisputed fact 
that from the date of the deed of gift defend- 
ant No.3 let him into joint possession of 
the ratyati-holding, and that during this de- 
fendant’s absence on the Haj in 1311-12 the 
plaintiff was in possession of all his proper- 
ties and managing themfor him. It would,. 
therefore, be most inequitable if this defend- 
ant could, after a lapse of about 14 years, 
during which he has ratified and acknowledg- 
ed the gift, turn round and by taking ad- 
vantage of an extremely technical rule of Mu- 
hammadan Law deprive the plaintiff of what 
he gave him so many years ago. 

We do not, however, think that he can do 
so. It is quite certain that the doctrine of 
_ mushaa in its inception was not intended to 
apply to such a case as this. It has been re- 
cognised by the Courts as an existing rule, 
but has, by no means, been universally applied. 
In the case of Jiwan Bakhsh v. Imtiaz Begam 
(1) the Alldhabad High Court declined to 
apply the rule to a defined share in a landed 
estate on the ground that such a share was a 
separate property. -The same view was taken 


in Mullick Abdool Guffore v. Muleka (2). In. 


Emnabai v. Hajirabai (8), the Bombay High 


Court applied the rule to the case of a gift. 


of a moiety of a house in Bombay; but that 
can hardly be said to be now the law, after 
the decision of the Privy Council in Ibrahim 
Goolam Arif v. Saiboo (4), where their Lord- 
ships declined to apply it in the case of free- 
hold property in Rangoon. In the case of 
Mumtaz Ahmad v. Zubaida Jan (5) their 
Lordships of the Privy Council remarked,— 
(1) 2 A. 93. 


(2) 100. 1112. : 

(3) 13 B. 352. 

(4) 35 0. 1; 4 A. L. J. 672; 11 O. W. N. 973; 9 Bom. 
L. R. 872; 17 M. L. J. 408 ; 6 O. L. J. 695. 


(5) 11 A. 460; 16 I. A. 205. 
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“The doctrine relating to the invalidity of gifts 
of mushaa is wholly unadapted to a progres- 
sive state of society and ought to be con- 
fined within the strictest rales.” In that 
case it was held that possession having been 
given and taken the property was transferred. 
The same may be said in this case; defend- 
ant No. 3 having recognised the plaintiff as 
being in joint possession with himself for 14 
years cannot now be allowed ft say that there 
was no valid gift. We think that the appeal 
must be allowed and the plaintiffs entire 
claim decreed with costs against de- 
fendant No. 3 bóth here and in the lower 
Appellate Court, 


Appeal allowed. 


MADRAS HIGH COURT. 
-~ First Crvin Appear No. 100 cr 1908, 
February 8, 1911. 
Present:—Sir Ralph Benson, Judge, aid 
Mr. Justice Sundara. Aiyar. 
BAKHTAVATSALA AMMAL-——APPELLANT 
versus 
Tue SECRETARY or STATE vor INDIA 
In COUNCIL, REPRESENTED BY THE 


COLLECTOR or CHINGLEPUT— RESPONDENT. 

Water rights—Channel, diversion of—Intercepting - 
flow of water—Tortious act—Construction of weir—En- 
ceeding right—Proof of injury. 

Plaintiff, the Government, sued defendant for an 
injunction restraining her from interfering with 
the flow of water from tank C to tank K and to 
direct her to lowera weir which she had con- 
strasted to its former level and to close up the 
cuts which she had recently made. Defendant 
pleaded, inter alia, that K tank was not entitled to 
the surplus water from the C tank, and that in 
any event she was within her right in ro-placing 
an old turf bund by a masonry weir of not 
greater height, and that in doing so she did not act in 
excess of her right but only changed the mode of en- 
joyment of her Tight: 

Held, (1) on the evidence, that K tank was entitled, 
to the surplus water from the Ọ tank and that 
defendant’s action caused injury to plaintiff, 

(2) that assuming that defendant was entitled .to 
re-place the weir, she had no right to so Construct it 
as to cause injury. 

A person who is entitled to pat up a dam or 
turf and loose stones isnot necessarily entitled to 
substitute a tighter and stronger dam. 

Greenslade v. Halliday, 6 Bing. 379,4 M. & P. 71; 
8 L. J. (0.s.) ©. P. 124, referred to. f 

The question in each case must be, what is the 
exact nature of the right which is shown by the evi- 
dence to have been acquired by the party. 

M’Intyre v- H’Gavin, (1893), App. Cas, 268; 1 R, 246; 
57 J, P. 548, referred to. 
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BAKHTAVATSALA AMMAL V. SECRETARY OF STATE. 


Appeal against. the decree of the Dis 
trict Court of Chingleput dated the 28th 
-December, 1907, in Original Suit No. 4 
of 1905. 

Mr. T. Rangachariar, for the Appellant. 

Mr. C.F., Napier (Public Prosecutor) for 
the Respondent. 

Judgment,—tThis appeal is against 
‘the decision of the District Court of Chingle- 
put in a suit by the Secretary of State 
for India in Council against the holder of 
the inam village of Kilakudi in the Chingle- 
-put District. This village has two tanks 
the Chitteri and the Periya Eri having a 
‘common bund, the latter tank being on a 
lower level than the former. Kumaravadi 
and Pulipakkam are two royéwary villages 
adjacent to Chitteri, the former lying to- 
wards the South and the latter towards 
the west of Kilakadi. According- to: the 
plaint ‘it is stated that the surplus water 
-of the Chitteri used to flow.to the Kumar- 
avadi tank through a channel taking off 
from the southern bund, that this channel 
js the main sourca of supply to that tank 
and thst- the Periya Eri is not entitled to 
any portion of the surplus of the Chitteri. 
The plaint alleges that the Kumaravadi 
tank is entitled to the interrupted flow 
of water through the channel subject only 
to the defeudant’s right of using the water 
of the channel: for irrigating the Kilakudi 
fields as it passes them, that the defendant 
infringed the plaintiff's right in 1899 by 
bwo. wrongful acts, first, by re-placing the 
natural escape of the Chitteri water by 
a masonry weir built so high as tu intercept 
the full supply to the JKumaravadi tank, 
and: secondly by making two cuts in the bund 
of the Chitteri to leb out its surplus water 
to the Periya Eri, thereby diminishing the 
quantity of surplus water which would other- 
wise flow into the Kumaravadi tank. The 
plaint aslo alleges that the defendant in- 
creased the capacity of her tank and caused 
some of the lands of Pulipakkam to be 
uaduly submerged. The defendant having 
refused to close the cuts and to lower the level 
of the surplus weir of the Chitteri this 
suit is instituted for a declaration that 


the Kumaravadi tank is entitled to all the- 


surplus water of the Chitteri, for an in- 
junction restraining the defendant from in- 
` terfering with the flow of the water along 
the channel to that tank and directing the 


defendant to lower the height of the weir 
of the Chitteri to its former natural level 
and to close ap the cats alleged to have 
been recently made. 

The defendant denies that the Kumara- 
vadi tank was entitled to ail the surplus 
water of the Chitteri and that the ‘cuts 
complained of were made recently and as- 
serted that the Periya Eri was entitled to 
and has always been receiving water from 
the Chitteri through the two cuts which, 
according to her, bave beeu in existence 
for a long time; that the Kumaravadi tank 
is entitled only to the Chitteri surplus 
after supplying her Periya Eri, and that 
the level of the new masonry weir is ac- 
tually lower.than that of the former Ca- 
lingula. There is no specific: denial in the 
written statement of the allegation of sub- 
mergenca: of some of the Pulipakkami lands, 
beyond the general’ statement that the de- 
fendant does: not admit any of the plaint 
allegations not expressly admitted in the 
written statement. The dispute between the 
parties is one of long standing. The Go- 
vernment instituted a suit so long ago as 
1887 (Original Suit No. 144 of 1887) in 
the District Munsif’s Court of Chingleput 
for the Kumaravadi tank, the interrapted 
flow of all the surplus water of the Chitteri 
through the channel which was alleged to 
bə an immemorial one, and denying the 
right of the Periya Eri to any portion of 
that water. In thatsuit the plaintiff com- 
plained that the flow of the watér to his 
Kumaravadi tank was obstracted by the de- 
fendant by putting up a dam l4 years 
before the date of the suit at the point 
where the surplus channel issued from the 
southern hunt of the Chitteri. Tae actual 
relief asked for then, besides payment of 
damages, was an injunction “ compelling 
the defendant to remove the obstructions 
complained of and to restore the ‘channel 
to its original condition so as to allow the 
surplus water of the Chitteri tank to flow 
undisturbed and undiminished to the 
Kumaravadi tank and to restrain the de- 
fendant perpetually from interfering with 
the said flow’. The defendant pleaded that 
no channel issued from the southern end 
of the Chitteri tank as alleged in the 
plaint, that the Kumaravadi tank was not 
entitled to the Chitteri surplus, that the 
allegation of the construction of a dam 
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across the channel was false, that her ten- 
ants, twenty-five. years before that suit, 
opened the channel emerging from the 
southern bund of the Chitteri to irrigate 
the lands of Kilakudi and to let out the 
surplus water of those lands when there 
were excessive floods, and that the channel 
never conducted the Chitteri water to ‘the 
Kumaravadi tank. It may be noted that 
in this suit the defendant says that the 
cuts in the Chitteri bund now complained 
of existed at the time of the previous suit 
and that as the plaintiff did not then sue 
for any remedy regarding them he is now 
debarred from doing so. Exhibits A and 
N are the judgment and decree in Original 
Suit No. 144 of 1857, and Exhibit B is 
the judgment of -the District Court.on ap- 
peal. The right clainied by the plaintiff 
in that suit was fully established. The 
Courts found it proved’ that the channel in 
dispute. had been in existence for at least 
35 or 40 years and that it took the sur- 
plus water of the Chitteri to the Kumara- 
vadi tank. _There was some discrepancy 
in .the evidence’ as to the exact place 
where the bund across the channel had been 
put up by the defendant, . but. the point 
was considered immaterial, as the substantial 
question was whether ‘the defendant had 
obstructed the cdurse of the channel. The 
injunction askéd for was granted in the 
terms of, the plaint, the removal of the dam 
being directed “if it still. exists”, The 
first dispute 16 yearsafter the terminution 
of the’ previous litigation- is substantially 
the same, víz., the right of -the Kumara- 
vadi tank to.all the surplus water of the 
Chitteri. The defendant did not then assert 
that he was entitled to take the Chitteri 
surplus water to the Periya’ Eri bub such 
right, if well-founded, would and should have 
been set up in defence to the plaintiff’s right. 
In this suit the lower Court has held that the 
cuts-in the Chitteri bund complained of did 
not exist at the time of the previous suit 
and thal itis not likely that the Kumara- 
yadi, yos” would have refrained from 
complaining against the existence of the 
two cuts earlier than 1898 if they had 
existed then and finds that they were made 
recently ”. It has found further that “there 
were originally (natural) breaches in the 
bund which served no useful purpose in 
ordinary years but after the construction 
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of the Calingula have been used for divert- 
ing the supply to the Periya Eri.” The 
opinion of the lower Court that there were 
natural breaches in the bund is based on 
Exhibits L and Ll, reports sent by the 
Village Munsif of Kumaravadi to. the Tahsil- 
dar of Madurantakam in 1898 and 1899; 
but they donot support the Judge’s observa- 
tion-as they- really state that the madais 
or cuts were madè shortly before. the re- 
ports. Wefully agree with the Judge: that 
the cuts in question must have been re- 
cently made and with the reasons for that 
conclusion fully set out in paragraph 8 of 
his judgment. No serious attempt was ‘made 
at the hearing of the appeal to impeach 
the correctness of this finding. The do- 
cuments filed in the case show that ever 
since the decision in the previous suit, the 
inamdar has persistently attempted to set 
it at naught and to carry the water of 
the Chitteri to his Periya Eri and to an- 
other tank Katteri, In 1890 the Kumara- 
vadi rycts complained that he had made 
an opening in the bund and led the water 
of the Chitteri through it to the tank of 
a neighbouring proprietor (Exhibit ©) and 
in answer to this complaint he asserted 
that he had the right to do so (Exhibit 
D). The Tahsildar reported in 1892 (Ex- 
hibit No. 4) that he had putas many as 
8 dams across the Kumaravadi supply 
channel to facilitate the irrigation of the 
Kilakudi lands on both sides, and he went 
on to say,—. No water issued, therefore, the’ 
Chitteri through the supply channel but 
the Chitteri water which -issued through. 
its irrigation-shrice has heen brought 
round and conducted through the supply. 
channel to the lands with the aid of these 
dams.” His own villages complained of the 
diversion of the water to the Periya Eri 
(Exhibit G). A fresh complaint was made 
by the Kumaravadi ryots in 1893 (Exhibit 
M) in which they statedthat he had cut: 
a new madat in the Chitteri to take water 
to the Periya Eri filled up the supply 
channel in certain places and thrown’ up. 
as many as 12 dams. What became of 
this petition there is nothing to show: 
Finally, in 1898, the defendant took up the 
project of constructing a new weir. In 
Exhibit R, a petition addressed. to the 
Tahsildar, she complained of obstruction 
caused by one Solaipillai of Pulipakkam 
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to the construction of the weir, alleged that 
it would be of advantage to Kumaravadi 
village and invited the Tahsildar to in- 
spect the locality. The village Munsif re- 
ported that. the znamdar was attempting to 
raise, the level of the water in the tank 
beyond the level of the old escape and 
that the result of his doing so would 
be to divert the water from the Kumara: 
vadi supply channel to the Periya Eri 
through the two cuts referred to above ; 
he stated also that the Chitteri bund in 
Kilakudi limits was being raised by 4 
feet. The Sub-Divisional Officer of the Public 
Works Department made a local inspection 
and his report, Exhibit II, states that taking 
the level of the crest value of the new weir 
at 20 it was: 17 feet higher than the level at 
which water used formerly to flow to the 
Kumaravadi tank and he suggested that 
the height of the weir should be lowered 
and that another Calingula should be built 
at the left flank with the same levels for 
crest and stones. This was communicated 
to the defendant, and, at one time her 
husband would seem to have contended on 
her behalf to make the proposed alterations. 
See Exhibit IV. The negotiations relating .to 
the matter apparently went on fora long time, 
certainly till March 1902. See Exhibit I; 
but finally the defendant declined to make 
the alterations suggested. Mr: Rungachariar 
contends that the Periya Eri has the first 
right to the Chitteri surplus and strongly 
relies on an observation of the Sub-Divisional 
Officer to that effect in Exhibit 111. But 
we agreé with the-lower. Court’ that that 
Officer's’ opinion cannot be acted on. ‘He 
gives no reasons for his view. Exhibit J, 
the survey plan of Kilakudi, does not 
support it and no accounts are produced 
by the defendant to prove the claim We 
eannot uphold this contention, especially in 
the face of Exhibits A and B which, in 
our opinion, are practically conclusive on 
the point. It is argued for the appellant 
that she is entitled to do what she likes 
with the bund of her own tank, that the 
Kutnaravadi channel was used merely to 
drain: off the water of the Chitteri‘ tank, 
and that the plaintiff cannot object to the 
appellants making cuts in the- Chitteri 
- bund or preventing in any other way the 
Chitteri water from reaching the channel 
ifhe could do so, and that the previous suit 


merely decided that bunds should not’ be 
put up to obstruct the flows of water which 
had actually reached the channel. Now, it 
must be observed that in the previous 
suit this very contention was raised that the 
water did not flow into the channel: for 
the benefit of the Kumaravadi tank but to 
help to drain off the surplus water of the 
Chitteri ; but the Courts decided that the 
Kumairavadi tank was entitled, as a matter 
of right, to. the uninterrupted flow of the 
Chitteri surplus into and along the channel. 
The learned -Vakil does not contend that the 
plaintiff could not in law possess: such a 
right; his case is that the proper conclu- 
sion from the, evidence in the case is thab 
the plaintiff has no such right in this case; 
But this contention was wot raised in- the 
iower Court nor even in the grounds of 
Appeal to this Court and we must refuse 
to consider such an argument at this stage. 
The next contention of the appellant is 
that she has merely re-placed an old turf 
bund by a masonry weir of not greater 
height, that she has not acted in excess of 
her right in doing so but only changed 
the mode of enjoyment of her right, that 
the plaintiff is bound to prove that he has 
been materially damnified by the change 
and reliance is placed on the judgment of 
this Court in Second Appeal No. 11 of 1907 
in support of this argument. But the ap- 
pellant has not proved that the Kumaravadi 
tank has not been injured, by the change. 
The lower Court finds that all the water 
would go down to Periya Eri through the 
cuts in consequence of her action. It is not 
shown that this conclusion is wrong. The 
decision in Greenslade v. Halliday (1) shows 
that a person who has the right to put 
up adam of turf and loose stones is not 
necessarily entitled to substilute a tighter 
and stronger dam. See also the judgment 
of this Court in Second appeal No. 111 
of 1904. The question in each case must 
be, what is the exact nature of the right 
which ‘is shown by the evidence to have 
been acquired by the party. We are of 
opinion that at any rate in the circumstances 
of this case the onus is on the tnamdar 
to show that she has not exceeded her 
right in constructing new weir. See 


(1) 6 Bing 379; 4 M. & P. 71;8 A.L, I, (0.8) C. 
P. 124. 


: the construction of the weir. 
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M'Intyre v. M’Gavin (2). Exhibit ITI shows 
that the flow of water from the Chitteri 
to the Kumaravadi tank has been seriously 
affected by the construction of the weir. 
The evidence shows also that the turf bund 
used tobe put up only after the Kuma- 
ravadi tank received its full supply of.water. 
We cannot attach much weight to the argu- 
ment that more satisfactory evidence of 
the injury could have been given by the 
production of the accounts of the Kumara- 
vadi village which would show whether 
the cultivation of the Jands sufficed after 
The defend- 


~ant’s act is of-a nature that must ne- 
‘-cessarily cause serious injury to the Kumara- 


wadi village. 

The appellant’s Vakil argued at some 
length the question whether any lands of 
the Pulipakkam village were in fact sub- 


‘merged in consequence of the defendant’s 


act. It is unnecessary to consider the ar- 


‘gument on this question in detail as we 


‘injury to the Kumaravadi tank. 


a 


have already found that the plaintiff is 
entitled to succeed in consequence of the 
But we 
may say thatthe evidence of the Pulipakkam 
ryots examined in the case is sufficient to 
prove that their lands were improperly 
submerged, and that remission of revenue 
was consequently granted to them by Gov- 
ernment, a statement not likely to be made 
and capable of being easily disproved, 
if untrue Mr. Rangachariar’s criticism 
of the evidence of the plaintifi’s lst and 


“4th witnesses is more or less hypothetical 


and far-fetched and we can see no reason 
why the plaintiff should put forward an 
untrue case on this point. Reliance is placed 


“on the statement in Exhibit III that water 


at the crest level does not spread beyond 
the boundary of the water spread as shown 
on the survey map but the report shows that 
the Sub-Divisional Officer who signed it did 
not take the levels himself and the defend- 
ant has not cared to examine that Officer 
as a witness. We confirm the finding on 
this point also. This case is an instance of 
wilful and persistent wrong-doing in de- 
fiance of the adjudication of the Coarts of the 
country. 


We dismiss the appeal with costs. 


Appeal dismissed. 
Q) (1893) A. O. 268; 1 R. 246; 57 J. P. 548. 
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MADRAS HIGH COURT. 

Seconp Civit Appea No. 1833 or 1908. 

January 6, 1911. 

Preseni:—-Sir Ralpb Benson, Judge, and 
Mr. Justice Krishnaswami Aiyar. 
RANGASAWMI PILLAI AND OTHERS— 
APPELLANTS ` 
versus 
ONDIA PILLAI AND OTHERS— RESPONDENTS. 

Easements Act (V of 1882), s, 15, Expl. (1)— User of 
way—Easement—Tacil ecquiescence by owner—~Acquisi- 
tion of easement right—Common ownership. 

Where in the absence of a license or an agreo- 
ment defendants were found to have been using a 
way over plaintiff’s land ‘openly, peaceably, and as 
of right? for over the statutory period: 

Held, that defendants had acquired an easement in 
respect of that right. ` 

Where plaintiffs claimed a certain plot as their 
own and defendants claimed a right of way 
over it. 

Held, that, on the above pleadings, the lower Court 
was wrong to find common ownership. 


Second appeal against the decree of the 
District Court of Trichinopoly in Appeal Suit 
No. 187 of 1907, presented against the dec- 
ree ofthe Court of the District Munsif of 
Trichinopoly in Original Suit No 204 of 1904. 


Judgment.—tThe plots about which 
there is a dispute in the second appeal are 
ABCD and EFGD. The Judge finds that 
ABCD must be decreed to be common to the 
plaintiffs and the defendants. We cannot ac- 
cept this view. The plaintiffs claimed the 
plot as their own. The defendants, “in para- 
graph 8 of the original written statement 
and in paragraphs 5 and 6 of the second 
written statement, merely claimed an- ease- 
ment of way over it. We must, therefore, over- 
rule the Judge’s finding as to common owner- 
ship. As regards the easement set up it is 
not clear to what place. this right of way 
was attached. The Judge will take a state- 
ment from the defendants on this point and 
try the question raised under the fifth issue. - 
As regards the plot EFGD, the Judge 
has found it to- be the property of the plain- 
tiffs and declared an easement of way over it 
in the defendant’s favour. This conclusion, 
he has based on the Munsif’s finding of user 
under a license. This view is not legally 
sound, The Judge must find under the fifth 
issue whether the defendants have any ease- 
ment of way, by user as of right, over EF@GD. 
A statement must also be taken from the de- 
fendants as regards the property to which 
the right of way over EFGD is attached. The 
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finding on the fifth issue, which we under- 
stand, relates to both plots ABCD and EFGD 
will be returned on the evidence on record 
within one month after the re-opening of the 
District Court. Seven days will be allowed 
for filing objections. 

In compliance with the order contained 
in the above judgment, the District Judge 
submitted the following 

FINDING. 

I am called on for a finding in respect of both 
the disputed sites EFGD and ABCD inthe 
fifth issue, which is, whether the defendants 
have a right of way across the gateway 
and over the vacant site behind it as pleaded 
in their written statements. The defendants 
have now made their case cletr by putting in 
an additional written statement as required 
by the High Court claiming a right of way 
over the above two plots as attached to their 
house and land on the sonth and west. 

The District Munsif found that the defend- 
ants had been using the portions by permis- 
sion in consideration of the plaintiffs using 
the lane and gutter in the defendant’s moiety. 
The lane is the ADUV in the Commissioner's 
plan and it apparently contains a drain and 
a privy which are marked as XY and QRST 


in the plan printed at page 5. The District’ 


Munsif has not explicitly distinguished bet- 
ween a permissive user and a contract but he 
remarks that the defendants have not shown 
by evidence any acquisition by adverse user 
in their favour. 

There is ample oral evidence and even ad- 
mission of user of these two plots by defend- 
ants and their predecessors in title and it 
seems to have continued about three genera- 
tions seeing that the petition was in 1856 and 
before that the whole estate was in the hands 
ofa single undivided family. First plaintiff 
stated as his second witness,— The front 
gate for the house has no other gateway for 
it. The defendants have been going to 
their house through my gateway. There is 
a lane and gutter in defendant’s portion and 
J and other plaintiffs were using them. So 
we had allowed defendants to use the gateway 
which stood in our portion, We were using 
defendant’s portion and vice versa.” Plaintifi’s 
fourth witness also deposed,—'I know the 
houses of both parties. They havea common 
gateway. The plaintiffs live in the northern 
moiety., The water falling in plaintiff’s house 
was passing through the gutter in defendant’s 
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portion. The lane in defendant's portion was 
used by plaintiffs as latrine. Both were 
using the vacant sites in common.” The 
first defendant deposed and the Commissioner 
reported that the same gateway was used by 
both the parties to go to their respective 
portions. Third deferdant staled that the 
gateway had been common to both houses for 
over three generations, that the vaccant sites 
had been lying like that also for a long time, 
and that the water falling in plaintiffs’ por- 
tion flows through defendant’s portico as also 
through Pichukuttiah Pillai’s house. First 
plaintiff when examined as defence’ first wit» 
ness stated, — The building standing on the 
said house sites have been in existence even 
from before the date of the partition-deed. 
Neither of the two parties constructed newly. 
I know only the fact that in return for the 
defendants’ using the entrance which is in my 
portion the plaintiffs have been using the 
lane which is in defendants’ portion. I do 
not know that there was an arrangement to that 
effect.” 

All this savours of tacit acquiescence on 
the part of plaintiffs in the enjoyment by the 
defendants of a right of way which they have 
been using as an easement of necessity for 
having access to their share of the house. 
There is no evidence that they have been 
taking permission of the plaintiffs from time 
to time when they used this way. If there 
was a contract plaintiffs must prove what its 
terms were and what the consideration for it 
was.’ Explanation I to section 15 of the 
Indian Easements Act shows the distinction 
to be made between easements and agreements. 
Plaintiffs have not made it clear that this 
right of way has not been granted as an ease- 
ment or that it has been granted for a limit- 
ed period or is to terminate conditionally on 
a certain event happening. The enjoyment 
has been “open, peaceable andas of right,” 
i. e., with the intention of acquiring a right of 
easement. The last phrase is defined in 
Mathuradoss Nandavalab v. Bai Amthi (1) as 
open, manifest and free from admission of a 
right in the owner of the servient tenement to 
obstruct the enjoyment. It has been permis- 
sive only in the sense that it has been peace- 
able and uninterrupted which are also require- 
ments of the section. The plaintiffs have 
been similarly enjoying a right to pass 
drainage water over a portion of defendant's 

(1) 27 B. 524. 
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property and because the-.defendants are 
alleged. to ‘have interfered’ with their enjoy- 
ment of that easement they have chosen to 
retaliate by bringing this suit with the idea 
of terminating defendants’ right -instead of 
ening to establish theirown right over QRST. 
If they succeed they will have a great hold 
over defendants by blocking: them from the 
front entrance cf their house: The two rights 
are alleged to be interdependent but there is 
nothing in writing to support the existence 
of such a mutual agreement, Plaintiffs who set 
up an agreement must prove its terms dis- 
tinctly. I find the first issue in defendants’ 
favour. Plaintiffs are entitled to possession of 
the plots ABCD ard EFGD, not to an ex- 
clusive possession but one saddled with a 
right of way over,them for defendants to 
enter and leave their share of the. buildings 
standing on the suit sites MNOP and KLPQ, 
In this view the suit will have to be dismissed. 

. This second appeal coming on for final 
hearing after the return of the finding of the 
lower Appellate Court, the Court delivered 
the following à 

. Judgment. —We accept the finding 
of the District Judge as regards the right of 
way claimed by the defendants. -In modifi- 
cation of the decrees of the Courts below, we 
direct that the plaintiffs be put in possession 
of the plots ABCD and EFGD as per plan 
attached to the Munsif’s decree, subject to the 
defendants’ right of way as now found by 
the District Judge. Each party will bear bis 
own cosis.througkont. 

Decree modified. 





MADRAS HIGH COURT. 
Civin Revision Permios No. 328 oF 1910, 
“ January 5, 1911. ? 

! Present:— Mr. Justice Munro. 
GOPISETTI NARAINSAWMI NAIDU 
GARU, Receiver, NIDADAVOUE Estatre— 

- PETITIONER 
versus 
T ALLANRAJU VENCATASUBRAYUDU 


AND OTHERS— RESPONDENTS. 

Landlord and Tenant—Claim for kaitubadi against 
Inamdar—Kattubadi, not a claim for rent-—Madras 
Estates Land Act (I of 1908)—Suit for kattu- 
badi laid in Revenue Court—Plaint returned 
and presented to the Civil Court—Limitation—In- 
terest— Madras Rent Recovery Act (FILI of 1865), 
8. 87. 

A claim for kattubadi against an Inamdar is not 
a claim for rent within the meaning of the Madras 


. 
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Estates Land Act, 1908. Such a claim is not cogniz- 
able by the Revenue Court. 

Where plaintiff instituted a snit for hattubadi 
in the Revenue Court and on the `plaint being 
returned by that Court for want of jurisdiction- plain. 
tiff presented it to the Civil Court: 

Held, that in computing the period of limitation 
plaintiff was entitled to a deduction of time from the 
date of institution of the suit in the’Revenue Court 
to the date on which the plaint was returned by 
that Court. 

Section 37 of the Madras Rent Recovery Act 
(VIII of 1865), applies to a claim for .kutiubadi 
and interest is allowable on arrears due thereon. 


Petition, under section 25 of Act IX of 1887, 
praying the High Court to revise the decree 
of the District Munsif’s Court of Narasapur 
in Small Cause Suit No. 5&3 of 1909. 

Judgment.—tThere are two points 
raised in this petition. One relates to the 
rent of Fusli 1315, The Munsif has dismissed 
the claim as barred by limitation. It is 
pointed out for the petitioner that he was pro- 
secuting with due diligence the same claim in 
a Court which had no jurisdiction to decide 
the matter. He had instituted the suit in 
the Revenue Court thinking that under the 
Estates Land Act, (Tof 1908), the suit has 
to be instituted in that Court. But the 
claim is for kattubadi against the Inamdar 
and that claim is not a claim for rent within 
the meaning of that word in the Estates 
Land Act. The suit, therefore, properly lay 
in the ordinary Civil Comt. The petitioner 
is entitled to the deduction of the time from 
the date of the institution of the suit in the 
Revenue Court to the date on which the 
plaint was returned by the Revenue Court. 
If this deduction is made the suit is ‘within 
time. Isee no reason why that deduction 
should not be allowed in the plaintiff's favour, 
The next point relates to the claim for 
interest on the arrears of rent. The landlord 
is entitled to interest under section 27 of the 
Rent Recovery Act VIII of 1865 which 
applies to the present case. The plaintiff is; 
therefore, entitled to claim interest on the 
arréars of rent sued for. The decree of the 
District Munsif will be modified by allowing 
the kattubad? claimed for Fasl 1315 and 
also the interest sued for in addition to 
the amount awarded by the District Munsif. 
No costs will be allowed. 


Decree modifed. 
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| MADRAS HIGH COURT, 
| Secoxp Civiu Apprat No. 169 or 1908. 
- _ January 24, 1911. 
Present:—Mr. Justice Munro and 
Mr. Justice Sankaran Nair. 
SAMINATHIER—DEFENDANT—ÀÅPPELLANT 
ar versus. 
ADINARAYANA SAMIER AND 0THERS— 
PLAINTIFFS AND DEFENDANTH— RESPONDENTS. 
Mortgage—Suit on moxtgage—Priority as between 
mortgagees—Mortgagee defendant also assignee of a 
separate ‘mortgage. hether necessary to be made 
party expressly as assignee. 
«To a suit on a mortgage 10th defendant (ap- 
pellant) was made a party defendant on the ground 
of a mortgage executed in his favour by 5th de- 
fendant on 24th March 1908. In his written state- 
ment appellant claimed priority as assignee of an 
earlier mortgage of the same property executed in 
1894 in favour of R by 5th defendant and her hus- 
band, The lower Court refused to adjudicate ‘on tke 
question of appellant’s priority as he was not made a 
party aa assignee of R's mortgage: . . 
-Heltl, that as appellant was already a party 
to the suit and had raised the question of priority 
in his written statement, it was unnecessary to 
make him a party expressly as assignee and that the 
question of the priority of his mortgage should have 
been adjudicated upon. E 
Second appeal against the decree of the 
District Court of Tanjore in A. S. No. 1033 of 
1906, presented against the decree of the Court 
of the District Munsif of Tiruvaloor in 
Original Snit No. 298 of 1905. 
Judgment.—tThe appellant is the as- 
signce under Exhibit II (b) of the mortgage 
granted by Khadir and his wifeas Ram- 
chandra Naik under Exhibit IL (a). He 
put forward his claim under Exhibits II (a) 
and II (b) in his written statement and that 
is--made the subject of a third issue. 
We think, therefore, that the Judge is 
wrong in refusing to adjudicate on his claim. 
It is unnecessary to make him a party 
expressly as an as:ignee. when he is already 
.a party to the suit. We, therefore, direct 
the Judge to return a finding on this issue. 
Further evidence may be taken. 
: The finding should be submitted within one 
month after the reopening of the District 
Court, and seven days will be allowed for 
filing ‘objections. 
In compliance with the above order, the 
District Judge submitted the following 
FINDING, 
The question is whether 10th defendant 
is entitled to priority. Neither side has nut 
n any fresh evidence. 
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Tenth defendant claims priority in two 
ways, both by a hypothecation bond in his 
favour by 5th defendant, dated 24th March 
1903, and by an assignment deed in his 
favour, dated 81st October 1905, by Ram- 
chandra Naicker whose title was a hypothe- 
cation-bond by 5th defendant and her 
husband, dated 15th May, 1894. Thus 10th 


` defendani’s claim to priority is not affected 


by the question whether the land belong- 
ed to 5th defendant alone, or to her and her 
husband jointly. The Court of first instance 
found, however, that the plaint property 
items Nos. (1—21) belonged to 5th deferd. 
ant, as they were conveyed to her by a 
sale-deed, and the patta sicod in her name 
the registry having been transferred to her by 
the vendor’s heir, Therefseems to be no need 
to doubt this finding. 

J, therefore, find that 10th deferdant was 
entitled to priority. j ; 
` Messrs, T. R. Ramachandra Aiyar and 
M. Subramanya Aiyar, for the Appellant. aaa 

The Hon'ble Mr. P. 8. Stvaswami Aiyar 
(Advocate-General), fer the Ist Respondent. 

This second appeal coming on for final 
hearing, after the return of the finding of 
the lower Court, the Court delivered the 
following 

Judgment,—wWe accept the finding 
that the appellant has priority with regard 
to the mortgage of 1894 and tbe decree 
will be modified ‘accordingly. There will 
be no costs throughout. 

Decree modified. 





MADRAS HIGH COURT, 
Seconp Cry, Appears Nos, 201 ro 204 
or 1904. 

January 17, 1911. 
Present:—Sir Ralph Benson. Judge, and 
Mr. Justice. Sankaran Nair. 
KOTTILINGA SETTU ROYER 
AVERGAL, Zemindar or URKAD ann 
ANOTHER— APPELLANTS 
versus 
SAHASRANAMA ATYAR AND GTRERS—- 


RESPONDENTS. 

Madras Revenue Recovery Act (VII of 1864), s. 3— 
Person liable to pay revenue to Government to pre- 
vent property being sold—Liability of proprietor to pau 
water cess—Madras Act(VIII of 1865), s. 11— Collectors 
sanction for recovery of enhanced rent, 
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. Under section 3 of the Madras Revenue Recovery 
Act, a proprietor is the person liable for pay- 
ment of revenue to Government to prevent the land 
being sold, 

Where in .a .zemindari village, Government 
claimed water cess owing to a larger supply of water 
to a tank in consequence of improvements made 
by Government: i 

Held, that the zemindar, and not the tenant, was 
liable to pay the water cess, and that if the oir- 
cumstances were such as to justify him in demand- 
ing enhanced rent from the tenants, he should 
obtain the sanction of the Collector under sec- 
tion 11 of Madras Act VIII of 1865. 

Nyappan Servai v. Secretary of State, 1 M., W. 
N. 322; 7 Ind. Cas, 403; 8 M. L. T. 186, not followed. 

Subramania Chetty v. Mahalingaswami Sivan, 33 M. 
41; 3 Ind. Cas. 624; 19 M. L.J. 627 and Vidyapurna 
Thirtha Swami v. Ugganu, 1 M. W. N. 333; 7 Ind. 821; 
8 M. L. T. 173; 20 M. L. J. 640, followed. 

Zamorin of Calicut v. Bitarama, 7 M. 405; Secre- 
tary of State v. Ashtamurti, 13 M. 89, referred to. 

Second appeals against the decree of the 
District Court of Tinnevelly in A. S. Nos. 1 to 
4 of 1902, presented against the decree of the 
Munsif of Ambasamudram in O. S. Nos. 420 
and 421 of 1900 and 131 and 132 of 1901. 

Order.—Before disposing of this second 


appeal, we shall direct the District Judge to. 


return a finding on the question whether 
there has been any increase in the supply of 
water to the Mulachikulam tank on account 
of the improvements, ifany, made by Gov- 
ernment. Further evidence may be received. 
The finding should be submitted within two 
months from this date, and seven days will 
be allowed for filing objections. 

In compliance with the above order the 
District Judge submitted the following 

| FINDING. 

A finding is required on the question whe- 
ther there has been any increase in the 
supply of water tothe Mulachikulam tank 
on account of the improvements, if any, made 
by Government. 

Evidence has been recorded by the District 
Munsif of Ambasamudram. I find over- 
whelming evidence in favour of the view that 
the water supply has been increased. 


2. The plan, Exhibit XXVII, shows an 
anicut across the Manimuthu Nadi construct- 
ed by the Public Works Department. An- 
other dam is shown across the Pachayar and 
a head sluice across the Singampatti Perungal 
channel. The effect of the anicut across the 
Manimuthu must be to divert water east- 
wards into the Perungal. If there was no 
dam across the Pachayar, the water would 
escape back tothe river. Without a head 
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sluice there could be no regulation of the 
water in-the channel and the supply would 
suffer in consequence. Therefore, it stands 
to reason that all these three works must 
have contributed to an increased and more 
regular supply of water in the Perungal 
channel and consequer.tly the supply to the 


. Mulachikulam tank by the middle of the 


three streams which take off at the Mukkavar 
must have been improved. There is no 
regulating dam at Mukkavar and there is 
evidence to show that the middle channel 
which leads to Mulachikulam tank is deeper 
than the oiher two, In this connection it is 
not so important to consider whether the 
current flow of water in the channel is 
regular as the fact of the Mulachikulam tank, 
which belongs to Urkad zemindart, getting a 
full supply once or- twice a year. That de- 
pends upon the state of repair of the channel 
above the Mukkavar. If it is in a good state 
of repair, the supply below that point must 
jucrease unless there is a diversion, or 
silting up occurs. The mere fact of dry 
lands being converted to wet indicates a 
greater supply of water. 

3. Exhibits XXIV and XXIVA are esti- 
mates for works carried out by Government 
—Exhibits XXV and XXVA relate to re- 
pairs subsequent to the cause of action. In 
the evidence of the lst plaintiff at page 110 
of the printed papers an account is given 
of the effect which the Government works . 
have had on the Perungal channel. He says . 
that when there isa small quantity of water 
flowing in the Pachayar, it will low through 
the - Perungal. But the water of the 
Perungal will never fiow into the Pachayar 
as there is a dam put up across the Pachayar 
to prevent it, In the following page he 
states that the repairs to Perungal are effect- 
ed by Government Public Works Officials, 
and the zemindars of Urkad and Singampatti 
contributed also to the repairs. From Bx- 
hibit VI, at page 125, I see that the Gov- 
ernment were unable to recover from the 
Urkad zemindar the sum of Rs. 1,619 and 
odd spent on these works for the partial 
benefit of that estate. 

4. Coming to the oral evidence, the lst and 
2nd witnesses for defendants are Public Works 
Department Officials, whose experience with 
respect to this particular channel is compara- 
tively recent. They are ableto state that 
the works estimated for were carried out. 
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The 2nd witness states that a disproportion- 
ately large quantity of water flows over the 
middle of these channels from Mukkavar, 
and that.is the one that supplies water to 
the suit tank. The quantity of water that 
now flows through itis entirely due to the 
improvements. The Ist witness states thab 
the Public Works Department isin charge 
of the channel from the Thalai Anai toa 
length of seven miles, that is, up to the 
portion where the channels divide into three 
separate channels, and a lascar is employed 
for looking after the sluices and regulating 
the distribution of water in the Perungal 
channel. The 3rd and 4th witnesses say 
that more water now flows to the Mulachi- 
kulam tank through the channel than flowed 
ten years ago. The increase is about double. 
The 3rd witness is an acting Village Munsif, 
who owns lands both under the Mulachikulam 
tank and under the Perungal channel, and the 

-4th witness is a Government kumram, who is 
able to testify to the increase of water rate 
cases after the improvements above the 
Mukkavar. The 5th witness, a kurnam of 
Tiru Kallidaikurichi, states thatthere is more 
water in the Mulachikulam tank than there 
was ten years ago and it. sometimes overflows. 
This is in spite of the fact that there has been 
no repair to the tank. 

5. The 3rd defendant examined three wit- 
nesses. The first spokeof shortage of supply of 
water in the Molachikulam tank which is due 
to silt. He stated that the middle channel 
was not repaired as the ryots did not combine 
for the purpose. This is not the fault of 
Government, 

The second witnes3 admitted that the supply 
of water above the Mukkavar was about 13 
feet more than before and if the channels 
below the Makkavar were repairea there 
would be a greater supply of water. He 
also stated that the surplus water of the other 
two channels was drained into the middle 
channel which is broader than the other two. 
_ The third witness admitted that the lands 
above the Mukkavar had benefited by the 
repairs and single crop lands had been con- 
verted into double crop. 

6. Plaintiff examined two witnesses. Plain- 
tiff’s first witness denied that there. was 
any increase of supply and asserted that it 
was always the same. But he admitted 
raising kar crop during the last ten years. 
He was ready even to assert that there was 
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nə increase of water supply sven above 
Mukkavar. But the 2nd witness in cross- 
examination admitted that the channel 
below Mukkavar received }th supply of water 
more than before. 

7. On this evidenca I find that there has 
been an increase in the supply of water to the 
Mulachikulam tank on account of the 
improvements made by Government but the 
full benefit of this increase has not been 
experienced owing to the negligenca of the 
ryots in clearing the channel and tank under 
their control of silt. 

Mr. P. R. Sundara Adyar, for the Appal- 
lants. 

The Hon’ble Mr. P. S. Sivaswiımi Aiyar 
(Advocate-General) and Mr. K. Kuppusiw.ni 
Aiyar, for ist and 2nd Respondents. 

Mr. O. F. Napier (Govarnment Pleader) 
for 3rd Respondent (2. e., Government). 

Messrs. T. R. Rumachandra Atyar and 
T, R. Krisknaswami Aiyar, for 2nd Respond- 
ent. 

The above second appeals coming on for 
hearing on Friday, the 9th day of Dezember 
1910, after the return of the finding of tha 
Lower Court in S. A No. 241 of 1904, the 
Court delivered the following 


Judgment. 


Benson J.—The District Judge has now 
returned a finding that there has been an 
increase in the sapply of water to the 
Mulachikulam tauk in consequence of im- 
provements carried out by Government. 

It is conceded that on this finding Govern- 
ment is entitled, under Madras Act VIL of 
1865 (amended by Act V of 1909), to impose 
the water cess levied in this case. 

The only other question is whether it is the 
zemindar (the 2nd defendant) or the tenant 
(plaintiff) that is bound to pay it. 

The District Judge has decided that the 
zemindar is the person liable, and that, if the 
circumstances are such as to justify him in 
demanding an enhancement ofrent from the 
tenants, he should obtain the sanction of the 
Collector under section 11 of Madras Act VIII 
of 1865. 

Tam of opinion that the decision of the 
District Judge is right, and in accordance with 
the scheme of the Revenue Recovery Act 
(Madras Act II of 1864) as explained by this 


Court in Zamorin of Calicut v. Sitarama (1), 
(1) 7 M. 405. 
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“Secretary” of State v. Ashtamurih! (2) and 
‘the recent’ Full Bench case of Subrumania 
Chetty v. Mahalinga Sami “Sayan (3). 

Ta the first of these cases Turner, C. J., and 
Muthusami Iyer, J., said,— “A acêrding. to 
‘section 2 of the Act it is the proprietary 
right that is lable to be sold. According to 
section 1 it is the person in whom such right 
vests that is the ‘landholder.’ According to 
section 3, it is the proprietor that is liable 
for the payment of the revenue. According 
‘to section 39, it is his right aud property that 
passes by the revenue sale.” 

In the second case Parker, J., said, — ‘Rogu- 
tion XXVI of 1802 provides "that Collectors 
shall-keep registers of landed property paying 
revenue to Government and shall-also enter 
all transfers of landed -property from one 
proprietor to another. The Regulation does 
not appear to contemplate the contingency 
of the person paying thé revenue not “being 
tha proprietor. * * * It is admitted that the 
Jenmiis really proprietor. * * * He, there- 
fore, is, atid has a legal right to be, the land- 
holder within the meaning of section 1 of the 
Revenue Recovery Act.” In the Fall Bench 
case it was observed thatthe word ‘defaulter’ 
is not defined inthe Revenue Recovery Act 
but it was held-that, reading that Act along 
with Regulation XXVI of 1802, the term 
“ defaulter ” applied only- to the pattadar 
registered in the Collector's register and that 
he remained the landholder “under the Act, 
and liable for the revenue under section 3 
even after the real ownership had been 
transferred to some ener person by sale or 
otherwise. 

: In the present case, awaken the appellant 
alias on the case of Nynappan Servat v, 
The Secretary of ‘State (4) in which it 
was held that “a zemindar tenant in 
occupation is the holder of land subject to 
the payment of revenue direct to Govern- 
ment in respect of the water-cess, and, 
therefore, a landholder who becomes a 
defaulter under the- Act.” I was a party to 
thati decision, but further consideration in the 
Full Bench case of Vidyapurna Thirta Swami 
v. Ugganu (5) and in the present case 
ha’ led me to the conclusion that the decision 

NY 13 M. 89. > 
| (3) 33 M. 41; 3 Ind. Cas. 624; 19 M. L. J. 627. 
‘eee Ww. N. 822;7 Ind. Cas. 403;8 M. L. T. 

(5)-1°M. W. N. 383; 7 Ind. Cas, 321; 8 M. L. T. 173; 
20 M, L. J. 640, 
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‘in Nynappa Servaz’s case (4) is opposed to the 


decision of the Full Bench in Subramania 
Ohetty’s case (3) above referred to and to the 
scheme of the Revenue Recovery Acb and 
‘ought not to be followed. In Subramania 
Ohetti’s case (8) it was held that the term 
‘defaulter’ “applies only to the registered 
pattahdar.” I do not think that the Fall 
Bench contemplated any other person as 
liable to become a “defaulter” under the Act, 
whether in respect of land revenue properly 
so called, or cesses which like land revenue 


‘are secured on‘the land and are recoverable 


as land revenue. T would, therefore, confirm 
the decree of the District Judge and dismiss 
the second appeals with costs two sets.—The 
memoranda of objections are also dismissed 
with costs. . 

Sankaran Nair, J :—The finding is that there 
has been an increase in the supply of water 
to the Mulachikulam ‘tank on -account of the 
improvements made by Government and” 
it is, therefore, Gonceded by all the parties 
that the water must be treated as Goveramant 
water and the Government is accordingly 
entitled to impose water cess. : 

The next question is who is, the person 
bound to pay such water cess to Governmant; 
the zemindar or the ryots? 

The Judge has held that the zemindar is 
the person who would suffer if Government 
proceeded to recover ‘the tax by attachment 
or sale of the-land and, therefors, he is the 
person bound to pay. The appellant con- 
tends,on the authority .of the decision’ in 
Nynappan Servai v. The Secretary of State 
(4) that the tenant is bound to pay. 

As the Judge’s opinion that the zemiad uri 
itself may be sold by Government if water 
cess, which is revenae, is not paid seems to 
be in accordance with the other cases decided 
by this Court, it seems necessary to review 
them before we follow the cass cited. There 
is no differenca between water cess and 
ordinary revenue under Act Il of 1864. 
Both Regulation "X XV of 1802 and Regula- 
tion XXVI of 1802 contemplate settlement 
ofland Revenue only with the proprietors 
of land and require transfers of land from 
one proprietor to another to be registered. If 
the registry is not transférred, the obliga- 
tion of the- registered proprietor continués 
to subsist and the land remains security 
for the revenue. They do not contemplate 
as pointed ont by Parker, J. in Secretary 
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of State v. Ashtamurthi’ (2), with reference 
to the later Regulation, the contingency of 
any person paying the revenue not being the 
proprietor, 

Section (3) of Act II of 1864 imposes 
upon every ‘‘landholder” the obligation to 
pay the revenue due on his land. If it is not 
paid he becomes a defaulter and his land may 
be sold. “The land, buildings upon it and 
its products” are the security for the land 
revenue (see section 3). The context shows 
that the full proprietary interest in the 
land is meant. The purchaser suéceeds to 
all the rights and property of the former 

“Yandholder” (section 39), č. e., to the full 
proprietary interest subject to all the agree- 
ments between the defaulterand his. tenants 
(see section 41), Reading now the defini- 
tion of ' ‘landholder” in section 1 that it com- 
prises “all persons holding under a Sanad-i- 
milkiyat-c-istimrar, all other gemindars, 

- dhrortriamdars, Sagirdars, tnamdars, and all 
persons farming the land revenue under 
Government; all holders of land under 
ratyatwart settlements, or in any way subject 
tothe payment of reverue direct to Gov- 
ernment,” by the light thrown upon it 
by the Regulations and the other sections 
of the Act, I have little doubt that it means 
the ‘proprietor’ referred to in the Regulations 
and notany subordinate tenure-holder or any 
tenant, ` 

The land is the security for the revenue. 
Ata revenue-sale the purchaser gets the 
full proprietary interest subject to therights 
of the tenants. Naturally, therefore, the 
proprietor is the person entitled to pay 
the revenue to prevent the land being sold 
and the person to whom the Government 
must look for payment. He is, therefore, the 
‘Jandholder.’ 

The decided cases bear out this view. 

Zamerin of Calicut v. Sttarama (1) and 
Secretary of State v. Ashtamuthi (2) were 
cases in which the Government sold the land 
‘when the pattahdar wasnot the owner. In 
the first case the sale was affirmed on the 
ground that the owner was estopped from 
putting forward his claim as he had allowed 
the patiah to stand in the name of his tenant, 
andin dismissing the suit the High Court 
said,— ‘according to section 2 of Act II of 1864 
it is the proprietary right that is liable to 
be sold. Acvording to section 1, it is the 
persori in whom such right vests, that i is, the 
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laridholder. According to section 8, it is 
the proprietor that is liable for the payment 
of the revenue. According to section 39 it is 
his right and property that passes by 
the revenue sale.” Thecontention that a 
tenant may be a Jandholder and that his in- 
terest alone may be sold is inconsistent with 
this judgment. This principle was enforced 
in the next case. There a person had taken 
possession of certain waste land under a 
cowle from Government and had subsequently 
obtained a putiah for it after he brought it 
into cultivation, and the land was sold on 
Gefault made by him for arrears of revenue. 
The question was fully argued, and in an 
elaborate judgment the sale was set aside. 
Mr. Justice Parker held that the Jenmi, the 
proprietor “is and has a legal right to be 
the landholder within the meaning of seċ- 
tion 1 of the Revenue Retovery Act.’ Shep- 
hard, J., agreed and pointed out the distinc- 
tion between a tax for which the land is 
liable to be sold and a personal charge pay- 
able by the occupier in respect of the land. 
In that case, though the pattahdar was in- 
terested in the land and could not have been 
turned out by the owner without payment 
for the improvement which consisted in bring- 
ing the land into cultivation, the sale was 
set aside in its entirety, the purchaser not 
obtaining even the rights which the pattahdar 
admittedly had. Once the land is assessed 
the revenue in the name of the proprietor, 
any subsequent transfer will be treated 
under the Regulations of 1802 as invalid 
against the Government claim to realize the 
revenue from the registered holder or by the 
sale of the land. In Seshagiri v. Pichu (6), 
Muthusami Ayyar, J., held that the real 
owner is also liable to pay the revenue, while 
Kernan, J., held that though the tr ansferee 
may be the real owner yet he is not a ‘de. 
faulter’ under Act II of 1864. Relying on 
the opinion of Muthusami Ayyar, J., it was 
held in Srinivasa Thatha Charriar v. Rama 
Ayyar (7) thatnot only registered proprie- 
tors but also real owners may be treated as 
defaulters within the meaning of section 35 
of Act II of 1864. In Boja Sellappa Reddy 
v. Vridhachala Reddy (8) Subrahmania 
Ayyar, J., took the opposite view though, 
curiously enough, the cases in Seshagiri v. 
_ (6) 11 M. 452. 


` (7) 17 M. 247. 
(8) 30 M. 35 at p. 38; 16 M.L.J. 569; 1 M.L.T. 323, 
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Pichu (6) and Srinivasa Thatha Ohatar v. 
Rama Ayyar(7) are notreferred to in hisjudg- 
ment. He was of opinion that the owner 
cannot by virtue of his ownership alone be 


compelled to pay the revenue and he point-- 


ed out that the landholder is the registered 
holder, and though the unregistered owner 
may lose his land if it is sold for arrears of 
revenue due by the registered holder, he can- 
not be treated asthe defaulter and is not, 
therefore, a person bound to pay the revenue, 
though he may be interested in paying it. 
In this state of the authorities the question 
came before the. Full Bench in Subramania 
_Ohetty v. Mahlainga Sami Sivan (8), and we 
held that the transferee of the registered 
holder though the real owner of the property 
is not. a ‘defaulter’ and the reason given 
is that, reading Act If of 1864 with Regula- 
tion XXVI of 1802 “the term ‘defaulter’ 
applies only to the registered pattahdar’”’ or, 
in other words, the landholder is the regis- 
tered patiahdar as he alone is the defaulter 
under the Act. 

In Nynappan Servarv. The Secretary of State 
(4) a . different view from that laid down 
in the, previous cases seems to have been 
taken.. Apparently accepting the view that, 
where there isa registered proprietor, no 
other person is to be treated as a ‘landholder’ 
under the Act, the learned Judges proceeded 
to decided that when the revenue payable is 
not under a settlement. any person who may 
be deeme to be the holder of theland must 
be comprised in the term “landholder” and, 
therefore, a tenant in occupation is a ‘land. 

holder’ and ‘defaulter’ under the Act, with 
reference to the water cess which is revenue 
for this purpose. 

Jt necessarily follows from this decision 
that in case of sales for non-payment of such 
revenue the purchaser will get only the in- 

. terest of the tenant, the ‘landholder’ under 
gection 89 of the Act. 
. Ib appears to me that this is opposed to 
the scheme of the Revenue Recovery Act and 
_ to the. decisions. As, I have pointed out 
above, the Government look to the full pro- 
` prietary interest in the land for security for 
payment of revenue. In order to make that 
the security, they have to make the pro- 
prietor their debtor; for, as pointed out by 
Shephard, J., in Secretary of State v. Ashta- 
murthi (2), “a security pre-supposes an ob- 
ligation and unless, therefore, an obligation 
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has been imposed on the landholder, it is 
difficult to see how his interest in the land 
can be affected.” As, decidel therein, the 
proprietor is the person under the Act treat- 
ed as the landholder and none other can be 
treated as such. The fact that there is no 
pattah cannot make another liable. It is 
not clear from the judgment whether besides 
the tenant, the cemindar also may be treat- 
ed as the landholder for the purpose of 
recovering the same debt. The defaulter 
js also personally liable and it can scarcely 
have been intended to create two classes of 
defaulters. 

I am, therefore, of opinion that the Judge 
is right in holding that the person to pay 
the cess or revenue is the zemindar -and that 
the judgment in the Weekly Notes should not 
be followed. s 

- I accordingly dismiss the appeals. with 
costs—two sets. 

The memoranda of objections are alsə dis- 
missed with costs. 

Appeals dismissed, 





MADRAS, HIGH COURT. 
Seconp Civiu APPrAL No. 1206 or 1909. 
February 20,1911. 

Present :—Mr. Justice Wallis and 
Mr. Justice Sankaran Nair. 
BHAGAVATULU SURYANARAYANA 
AND ANOTHER—A PPELLANTS 
TETSUS 
YELESVARAPU VENKATA SUBARA- 
YADU AND OTHERS— RESPONDENTS. 

Hindu Law—Kows liability for fathers debts— 
Simple money decree against father—Execution against 
sons—Civil Procedure Code (Act XIV of 1862), s. 234. 

A simple-money decree obtained against a Hindu 
father, deceased, may be executed against his sons 
after they have been formally brought on the record 
as his legal representatives under section 234, Civil 
Procedure Code, 1882. 

Kuriyali v. Mayon, 7 M. 255 and Zemindur of 
Karvetnagar v. Trustees of Tirumalat Devustanam, 382 
M. 429; 2 Ind. Cas, 18; 19 M. L. J. 401, explained. 

Second appeal against the decree of the 
District Court of Kistna in Appeal No. 151 
of 1908, presented against the decree of 
the District Munsif of Bezwada in O. S. 
No. 351 of 1906. 

Mr. P. Nagabhushnam, for the Appellant. 

Mr. V. Ramasam, for the Respondent. 

Judgment.—aA simple money-decree 
was obtained against the father of defendants 
Nos. land 2. After the decree the father 
died and defendants Nos, 1 and 2 were 
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brought on record as his representatives 
~ under section 234, Civil Procedure Code, 
1882, and in execution the suit property 
was sold. . The Courts below have held that 
the execution proceedings are binding on de- 
fendants Nos. 1 and 2, and this is in accord- 
ance with the decision in Kurtyalt v. Mayan 
(1). This decision was held to be wrong in 
Zemindar of Karveinagir v. .Trustee of 
Tirumalal Devastanam (2), but that was only 
because the decree in Kuriyali v. Mayan (1) 
was a: mortgage-decree which contained a 
direction for sale. The correctness of the 
decision as applied to a simple money-decree 
- was not dealt with. 

Thesecond appeal is dismissed with eosts, 


Appeal dismissed. 
(1) 7 M. 255. 
(2) 82 M. 429 ; 2 Ind. Cas. 18; 19 M. hi J, 401. 





PUNJAB CHIEF COURT. 
First Civin Arpsat No. 548 or 1910. 
March 8, 1911. 
Present:—Mr. Justice Stiah Din, 

GANGU AND ANOTHER — PLAINTLIFFS— 

APPELLANTS 
versus 
KANSHI RAM AND oraers—Derenpants— 

RESPONDENTS. 

Custom—Sodhi Khatris—Alienation—Hindu Law. 

: The Sodhi Khatris of village Thathi Khara, tahsil 
Tarn Taran, District Amritsar, are, in matters of 
alienation, governed by, Hindu Law and not by agri- 
cultural custom. 
Sardar Singh v. Mahraj Das, 79 P.R, 1909; 3 Ind, Cus, 
: 603 ; 127 P. W. R. 1909, referred to. 

Appeal from the order of the Additional 
Divisional Judge, Amritsar Division, dated 
the 2nd February, 1910, affirming the order 
of the Munsif, lst Class, Amritsar, dated 
the 3lst May, 1909, dismissing plaintiff's 
claim. - 

Choudhri Rambhaj Datta, for the Appel- 
lants, 

Rai Sahib Pandit Sheo Narain, for the 
“Respondents. 
. Judgment.—After hearing arguments 
on both sides, I think that the view taken 
by the learned Divisional Judge is right and 
that this appeal must fail. The sole question 
for decision is as to whether the plaintiffs, 
who are Sodhi Khatris of the village of 
Thathi Khara in Tarn Taran tehsil, are gov- 
erned in matters of alienation by Hindu 
Law or by custom. Both the Courts helow 
have decided that it isnot proved that custom 
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„exclusion of Hindu Law. 
case are very similar to those of the case re- 


` 649 


governs the plaintiffs, and they have, there- 
fore, concurred in dismissing the plaintiffs’ suit 
for possession of the land in dispute brought 
by them, on the ground that the sale of it 
made by their father in 1883; was made with- 
out consideration and legal necessity and was, 
therefore invalid. Itis not denied that the 
plaintiffs’ family owns only 152 kanals out 
of the total-village area 4,158 kanals; that 
they are entered in the Settlement record 
as malikan-i-magbuza having no share in 
the shamilat; and that they are not entirely 
dependent upon agriculture, but that they 


‘derive part of their income from the offer- 


ings made ata Gurdwara in the village, 
which is incharge of the plaintiffs’ family. 
It isalso proved that a Jagir worth Rs. 168 
was given by the Sikh Government to the 
plaintiffs’ grandfather, Jamiat Singh, and 
that this Jagir was continued to him by the 
British Government in 1865. Jagat Singh, 
father of the plaintiffs, was admittedly e deede 
writer and did not cultivate land with his 
own hands. All these facts raise a strong 


;presumption that these Sodhi Khatris do not 


follow agricultural custom. It is. urged by 
the appellants’ Pleader that the lands -be- 
longing to the Sodhi Khatris in this village 


„are constituted into a separate patti known 


as patti Sodhi, and that this shows that they 
form acompact community of their own 
and must be presumed to have adopted 
the customs of the Sikh Jats among 
whom they have settled. The so-called 


„patti Sodhi. consists, however, of the small 
area of 152 kanals above referred to which 
was acquired by a decree by the plaintiffs’ 
grand-father in 1852, 


and the mere fact of 
this patti being recorded separately .in the 


Settlement papers of 1865 is. insufficient to 


prove that these Sodhi Khatris adopted agri- 
cultural custom with all its incidents to the 
The facts of this 


ported as Sardar Singh v. Maharaj Dus (1) and 
I agree with the Courts below in holding that 
the plaintiffs on whom the onus was rightly 
laid have failed to show that in matters of 


alienation they are governed by custom and 


not by Hindu Law. 


The appeal fails and is dismissed with 
costs, 
Appeal dismissed. 


oa 79 P. R. 1909; 3 Ind. Cas. 603; 127 P. W. R 
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eee CALCUTTA HIGH COURT. 
Seconp Civiu Appgat No. 560 or 1909. 
February 23, 1911. 
; Present:—Mr. Justice Coxe. 
RA TULSI DAS BAIRAGI—PLAINTIFE— 
- APPELLANT 
versus 
SIDDHI NATH MISSER AND OTHERS— 
DEFENDANTS—RESPONDENTS. 

Hindu Law—Private debuttar—Conversion of 
debuttar to secular property — Consensus of family— 
"Property whether really or nominally debuttar—Ques- 
“tion of fact—Second Appeal—Civil Pr ocedure Code (Act 
¥ of 1908), s. 100. 

Properties dedicated to a family idol may be con- 
verted into secular property by tke consensus of the 
family. 

In dealing with a questionas to whether properties 
‘alleged to be debuttar are really or only nominally so, 
.the manner in which the dedicated properties have 
been held and enjoyed is the most important point. 

Gobinda Kumar Roy v. Debendra Kumar Roy, 12 C. 
-W. N. 98, relied upon. 

Whether certain land is really debuttar or only 
.nominally so, and whether the shebaits put an end to 
its debuttar character by consent, are questions of fact 
with which tho High Court will not interfere in 
“second appeal. 

Appeal from the decree of the District Judge 
of Rungpur, dated January 2nd, 1909, afirm- 
‘ing that of the Munsif of Kurigram, dated 
June 29, 1908. 

Babu Atul Chandra Duti, for the Appel- 
lant. 
< Babu Hem Chandra Mitra, for the Respond- 
ents. 

Judgment.—tThis was a case for re- 
covery of certain land on the ground that it 
belonged to an idol named Iswar Lakhmi 
Narayan of which the plaintiff was a shebatt. 
It eppears that this debuttar, or so-called de- 
buttar, land was originally administered by one 
Radha Charan. Radha Charan had a son, 
Sarup, who had two sons Tiluk and Balahari. 
‘The plaintiff is the son of Tiluk. One 
Brindaban was the son of Balahari. The 
plaintiff alleges that there was a partition, or 
something in the nature of a partition, be- 
tween his branch of the family and that of 
Brindabun. And as Brindabun died leav- 
ing no male issue he is entitled to recover this 
land. 

It does not appear tome that any point 
of law arises in the case. It was held in the 
case of Gobinda Kumar Roy v. Debendra 
Kumar Roy (1), that “properties dedicat- 
ed to afamily idol may be converted into 
secular property by the consensus of the 

(1) 12 C. W. N. 98. 
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family,” and also that “in dealing with a ques- 
tion as to whether properties alleged to be 
debuttar are really debuttar or only nominally 
so the manner in which the dedicated ~ pro- 
perties have been held and enjoyed is the 
most important point.” It appears'elear that 
there have been a certain number of sales of 
this property and that the lands have been 
dealt with toa certain extent, as private 
lands. It is also found that both the branches 
of the family acquiesced in these alienations 
fer about 20 or 25 years. The inférence 
which the Munsif drew from these facts 
was that if the land were debuttar at all, it 
was only nominally so and this finding ` was 
upheld by the learned District Judge in ap- 
peal. Thecase which I have cited is an 
authority for the view that if property is dealt 
with as private property the Court may come 
to a conclusion as to whether it is really de- 
buttar or not. Thatis what has been done 
in this case. So far ns I can see, the decision 
isone purely of fact with which I cannot 
interfere in second appeal. _ 

It Las been argued that the learned Dis- 
trict Judge is wrong to rely upon the parti- 
tion between the parties as being evidence 
that the land is not really debuttar. In the 
first place the learned District Judge does 
not rely upon the partition. In tke second 
place it is argued that though debuttar pro- 
perty cannot properly be partitioned yet par- 
ties may lawfully divide the property among 
themselves for enjoyment and control. If 
this argument is accepted it does not help 
the appellant. In such a case, no doubt, the 
title of all the parties in all the lands would 
continue to subsist and if the title continued 
to subsist, that fact would double the effect 
of the circumstance that both the branches 
of the family acquiesced for 20 or %5 years 
in the sales made by one branch. The only 
questions that arise are whether the land is 
really debuttar or only nominally so; and whe- 
ther the shebatts put an end to its debuttiar 
character by consent. ‘Both questions seem 
to be questions of fact with which I cannot 
deal in second appeal. Accordingly, the 
appeal is dismissed with costs. 

Appeal dismissed, 


. 
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CALCUTTA HIGH COURT. 
Stconp CivIL Arrear No. 539 or 1909. 
February 20, 1911. 
Present:—Mr. Justice Woodroffe and 
Mr. Justice Carnduff. 
KAMLANAND SINGH AND AKOTHER—- 

PLAINTIFES—~APPELLANTS 
VETSUS 
PREM LAL GANESH—Derenpaxt— 


RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 106—Decision 
in Settlement proceedings—Finality—Civil Court, 
Jurisdiction of, in re opening matters decided. 

Where proceedings have been taken before a Settle- 
ment Officer in respect of any matter under section 
106 of the Bengal Tenancy Act, a Civil Court is pre- 
eluded from entertaining a suit concer ning such 
matter. ` 

Jogendra Nath Roy v. Krishna Promoda Dassi, 12 0. 
W. N. 1082; 8-C. L. J. 822, referred to. 


Appeal from the decreeofthe District Judge 
of Purneah, dated November 4th 1908, afirm- 
ing ihat of the Munsif of Kishengunge, dated 
June 30th, 1908. 

Moulvi Syed Mahomed Tahir, for the Ap- 
pellants. 

Moulvi Syed Shamsul Buda, for the Re- 
spondent. 

‘ Judgment. 

Woodroffe, J—In this case the Court of 
first instance held that there wasa bar by 
res judicata, under section 13, Civil Procedure 
Code, and also a bar ünder section 109 
of the Bengal Tenancy Act to the present 
suit, 

On appeal to the District Judge the ap- 
peal was dismissed on the ground that the 
suit was not maintainable in the Civil 
Court. Itis true that in coming to that 
conclusion the learned District Judge refer- 
red to a decision reported in Jogendra Nath 
Roy v. Krishna Promoda Dassi(1), which does 
not appear to have any relevancy to the 
facts of the present’ case, because it appears 
from that decision that no proceedings had 
been taken under the provisions ofsection 106 
of the Bengal Tenancy Act. Asa matter of 
fact, however, in the present case proceedings 
were taken under that section; and on the 
application of the defendant, to which 
the plaintiffs gave their consent, an order 
was made recording the whole khewat as 
tstemrart, h 

The plaintiffs now ask by suit to have-it 
declared that the portion of the land which 


by the compromise referred to had been re- 
(1) 12.C. W. N. 1032; 80. L. J. 322, 
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‘correct, on the 


‘sion under’section 106 was final, 
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corded as the istimrart of the defendant, in 
fact belonged to his hat. As the learned 
District Judge has not gone into the question 
of res judicata I do not propese to deal with 
I think, however, that his 
decision that the suit is not maintainable: ïs 
| ground that under sec- 
tion 107 of the Bengal Tenancy Act the deci- 
and under 
section 109 there is a bar to the jurisdiction 
of the Civil Court. 

It has been alleged here (so far as I can 
see for tlie first time) that ‘the compromise 
before the Settlement Officer was entered into 
by mistake. But there is no issue upon this 
head in the proceedings of the first Court; 
nor is there any reference to such alleged 
mistake made in any portion of the judgment. 
Had there been such a mistake as is alleged, 
the duty of the appellant was to apply to the 
Revenue Officer under section 193 of the 
Bengal Tenancy Act. 

The appeal is dismissed with cate: 

Carnduft, J—I agree. 

j Appeal dismissed. 





SIND JUDICIAL COMMISSIONER'S 
COURT. 
Criminat Revision ApparcaTiox No. 165 
or 1910, 
February 24, 1911. 
Present :—My. Pratt, J. C., and 
Mr. Crouch, A. J.C. 
PIRAL valad ARAB AND OTHERS— 
APPLICANTS 
versus 


EMPEROR-—Opposire PARTY. 

Criminal Procedure Code (Act V of 1898), s8. 118, 
Prov. (2)—Security for good behaviour —Considerations 
for fixing the amount of security. 

The character and reputation of a suspect 
are not the sole considerations on which ‘the 
amount of security should be determined and fixed, 
The amount should not be excessive or prohibitive, 
and it should be fixed after considering the station 
in life of the accused. 

Queen-HEmpress v. Rama, 16 B. 372, followed. 


Mr. Achalsing, for the Applicants. 

Mr. Raymond, for the Crown. 

Judgment.—tThe order fixing the 
amount of the security proceeds solely on the 
Magistrate’s estimate of the character of the 
suspect. The Distriet . Magistrate also -re- 


„marks that the amount is not excessive con- 


sidering the reputation of the appellants, 
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These are, however, not the sole considera- 
. tions on which the amount of the security 
should b> determined. The amount should 
not be excessive or prohibitive, see section 118, 
proviso (2) aud it should be fixed after con- 
sideration of the station in life of the accused, 
see Queen-Empress v. Rama (1). Consider- 
ing all the circumstances of the present case, 
we reduce the amount of the security in the 
‘ease of Saleh to bond in his own recognizance 
in Rs. 500 with 2 sureties of Rs. 400 each, 
and in the case of Piral to a bond in his 
< own, recognizance in. Rs. 250 with 2 sureties 

‘in Rs. 200 each, 
oe (1) 16 B. 872, ~ 


SIND. JUDICIAL COMMISSLONER’S 
4 . COURT. 

Carina Revision Appiication No. 175 

or 1910. 
February 24, 1911. 

Present :—Mr. Crouch, A. J. C. 
LAL alias MIANLAL AND ANOTHER— 
~AGOUSED 
versus 
' BMPEROR—Opposite PARTY, 

Criminal Procedure Code (Act ¥ of 1898), s. 487— 
District Magistrate ordering further inquiry in @ case 
of discharge—-Grownds of probability of conviction 
by another Magistrate—-Validity—Course to be adopted. 

Where a District Magistrate (without giving any 
notice) ordered further inquiry. to be made in the 
cage of a discharged accused on the ground that 
itwas conceivable that another Magistrate might 
reasonably see the facts and probabilities in other 
mutual proportions: - f 

Held, that the foregoing did not amount to any 
reason at all for ordering further inquiry. 

Where a District Magistrate decides to take fur- 
ther action under section 487, he should give notice 
to the accused and hear his objections, ifany, before 
making an order for further inquiry. 


Mr. Wadhumal, for the Accused. 
Mr. Raymond, for the Crown. 


Judgment.—tThe District Magistrate 
‘inthis case has ordered further inquiry to 
be made inthe case ofthe applicants who 
had been discharged by the Magistrate, first 
class, Larkana, on the ground that “it is con- 
teeivable that another Magistrate might 
- reasonably see the facts and probabilities in 
: other mutual proportions.” This does not 
-amount to any reason at all. The District 
‘Magistrate has not applied his own ‘Views 
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to the case and hanot come to any deci- 
sion thatthe case was a fit one for the 
exercise of his powers under section 437. 
We, therefore, reverse the order of the Dis- 
trict Magistrate. Heis at liberty to take 
further action under section £37 if he thinks 
it necessary to do so, but in that case 
his proper course will be to issue notice 


“to the accused and consider any objection 


he may have to make before coming to a 
decision. ` 


CALCUTTA HIGH COURT. 
ORDINARY ORIGINAL Cryin Suit No. 259 
or 1902. 

February 7, 1911. 

Present: —Mr. Justice Harington. 
BULDEO DAS SINGH—P.atstirr— 
APPELLANT 
VETSUS 
MOHAMAYA PROSAD SINGH— 


Derenpant—Responnent. 

Contract Act (IX of 1872), s. 28—Marriage contract 
—Agreement by guardian for marriage. of ward— 
Pecuniary gain—Agreement void—Public policy: 

A contract whereby a guardian whether natural or 
appointed agrees to dispose of his ward in marriage 
for his own personal pecuniary gain is not enforceable 
‘ina Court of Law; and the fact that the ward was not 
injured by the disposal is-irrelevant. 

Dholidas v. Fulchand,22 B. 658; Venkata Kristiayya 
v. Lakshmi Narayana, 32 M. 185; 3 Ind. Oas. 564; 18 
M. L. T. 403; 4 M. L. T. 1 (F. B); and the opinion 
of Garth C, J. in Ram Chand v. Audityo Sex, 10 O. 
1054, followed. 

Jogeswar v. Panchkauri, 5 B. L. R. 395; 14 W. R. 
154; and Ranee Lallunv. Nobin Mohun, 25 W. R. 32, 
distinguished. 

Bakshi Das v. Nadu Das, 10, L, J. 261, dissented 
from. 


Mr. B. 0. Mitter and Mr. S. K. Mallik, in- 
structed by Babu Radhika Nath Gangooly, 
Solicitor, for the Plaintif. 

Messrs. 9. P. Sinha, S. K. Ohuckerbutty 
and Mr. D. N. Basu instructed by Messrs. 
B. N. Basu and Oo., Solicitors, for the De- 
fendant. 

Judgment.—The action was original- 
ly brought in 1902 by one Musammat 
Channoo Bibee against Rai Ganga Prasad 
Bahadur. The plaintif and “defendant are 
both dead, and the administrator of the de- 
ceased son and heir-of the former and the 
-sons and legal representatives of the latter, 
‘have ben substituted on the record. 
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The action is brought to recover a sum of 
money which the defendant agreed to pay 
to the plaintiff in consideration of her 
consenting to give her daughter in marriage 
to his son. 

Tt appears that the plaintiff had a daughter 
Sreemati Lachmi Bibee, and that in 1896 
the defendant was desirous that this girl 
should be given in marriage to his son Gobinda 
Prasad. 

+After some negotiations ib was agreed that 
the plaintiff should give her daughter in 
marriage and that in consideration thereof 
the defendant should pay to the plaintiff 
Rs. 8,000 and convey to her immoveable 
property bringing in «a net income of 
Rs, 1,200 per annum. 

The marriage duly took place. The de- 
fendant did not pay the .money or convey 
the property and accordingly an action was 
brought by the girl’s mother in which 
she claimed the custody of the girl. 
This was compromised and the defendant 
undertook to carry out the terms of his 
agreement. 

He subsequently conveyed to her immove- 
able property which is alleged to have only 
brought in an income of Rs, 800 a year in- 
stead of the stipulated Rs. 1,230. 

The girland her husband are both dead. 
The Rs. 3, 00 has not been paid and itis to 
recover that sum together with damages that 
the present action is brought. 

It has been contended on behalf of the de- 
fendants thatno part of the cause of ac- 
tion arose within the local limits of the 
jurisdiction of this Court ; that the agreement 
is void as against public policy; that the suit 
is barred by limitation ; that the lady had 
only a life-interest in the immoveable pro- 
perty. under the agreement; the right to 
damages, therefore, ceased on her death, 
and that even if Channoo Bibee were entitled 
to damages in her life-time the claim 
after her death could only be enforced by 
her representative, and not by the adminis- 
trator to her son, 

The question as to which the principal 
argument has been directed is as to whether 
the agreement is oris not void as against 
public policy. : 

The Indenture in which the agreement is 
expressed is made between the father of the 
bridegroom of the first part, the mother of 
the bride of the second part and her son (a 
minor) of the third part. 


. 
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It recites the agreement for the marriage 
and that “the said Mnsammat Channoo 
Bibee is the mother and natural guardian of 
the said Srimati Lachmi Bibee and as such 
is entitled primarily under the Hindu Law 
to marry her said daughter Srimati Lach- 
mi Bibee to a suitable husband according to’ 
her choice and selection.” 

It further recites that during the treaty for - 
the said marriageit was agreed between the 
parties that in consideration of the said 
Musammat Channoo Bibee consenting to the 
marriage of her said danghter Srimati Lach- 
mi Bibee to Gobinda Prasad the said Rai 
Gungadhur Prasad Singh Bahadur should pay 
to the said Musammat Channoo Bibee a full 
and clear sum of Rs. 8,006 absolutely to en- 
able her to purchase a house in Calcutta or 
erect a suitable residence on her own land; - 
and also should convey and assure to the 
said Musammat Channoo Bibee a property 
yielding a net income of not less than Rs. 100 
a month or Rs. 1,20) a year to be held by her 
and enjoyed for and during theterm of her 
natural life, with a proviso restraining 
alienation during her life and remainder in 
favour of her son. 

The Indenture witnessed that Rai Gunga 
Prasad Singh conveyed certain property to 
the Musammat, andthat he covenanted that 
he would, immediately on the solemnization 
ofthe marriage, pay to Musammat Channoo 
Bibee the full and clear sum of Rs. 8,000, - 

For the defendant it is argued that an 
agreement to dispose of » child in marriage 
for pecuniary gain is contrary to the Hindu 
Law and is unenforceable as opposed to 
publie policy. 

In support of this proposition there is the 
direct authority of the case of Dholidas 
Ishvar v. Fulchand Chiggan (1) decided in the 
year 1897 in which it was held by Farran, 
C. J., and Tyabji, J., after reference to the 
precepts of Manu anda consideration of the 
authorities that a contract by which a father 
was to be paid money in consideration of 
giving his son or daughter in marriage was 
against public policy and could not be en- 
forced in a Court of Law; this case was fol- 
lowed in 1908 by'a Full Bench of the Madras 
High Court, in which the same point came 
up for decision | Venkata Krisinayyu v. Laksh- 
mt Narayan (2). 

(1) 22 B. 658. 


(2) 82 M.185; 3 Ind. Cas. 454; 18 M, L. J. 503; 4 M. 
L. T. 1 (F. BJ). 
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For the plaintiff it was contended that the 
agreement was really for the advantage of 
the minor who would get the benefit of her, 


mother’s increased prosperity. This argument. 


is disposed of by the terms of the agreement 


felt which imposes no obligation on the. 
mother for. the benefit of the child, and, more-. 


over, the fact thatitis sought to enforce it 
long after the minor’s death, shows conclu- 
siyely that it was intended to do no more than 
confer indirect benefit on the minor. 

the cases relied on as supporting the view 

that the agreement is enforceable are 
Jogeshwar v. Panchkaurt (3); Ranee Lallun v. 
Nobin Mohun (4) and Bakshi Das v. Nadu Das 
(5); on the latter, as the, latest case in this 
Court, most stress was laid. 
, As to the first Jogeshar v. Panchkauri (3) 
it is to be observed that the question in the 
case was not whether such a contract was 
enforceable; the question was that which was 
afterwards decided in Ram Chand v., Audaito 
Sen (6). . 

“The case of Ranee Lallun v. Nobin Mohun 
(4) was a peculiar one: the agreement had 
been acted on for fifty years and there was 
nothing to show thatthe bride’s sister who 
benefited under it was in a fiduciary position 
with regard to the bride. 


The case principally relied on by the 


plaintiff is thatof Bakshi Das v. Nadu Das ` 


(5) decided in 1905, in which it is laid down, 
after a consideration of the authorities, that 
an agreement to pay money to the parents 
or guardians of a bride or bridegroom in 
consideration of their consenting to the 
betrothal is not necessarily immoral or op- 
posed to public policy. But this was not the 
question for decision in the case for it was 
an action for the recovery of money which 
had been paid to the brothers of a. girl in 
consideration of their giving her in marri- 
age to the plaintiff. They, in fact, gave her 
to some one else and did not re-pay the 
money they had received from the plaintiff. 
It was held that the plaintiff was entitled 
to recover it back. The question for deci- 
sion was covered by Ram Chand v. Audaito 
Sen (6) which was decided by Garth, ©. d., 
and Beverley, J., in 1884. In that case 
the Chief Justice expressly declined to 

(8) 5 B. L. R. 395; 14 W. R. 154. 

(4) 25 W. R, 32. 

(5) 1C. L. J. 261. 

(6) 19 C, 1054. 
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hold that the contract was 
while Beverley, J., thought the contract 
not opposed to public policy. Both’ Judges 
concurred i in Holding the plein entitled to 
recover. - . 

T do not think the deaision in Bakshi Dag 
v. Nadu Das (5) can be regarded as an author- 
ity for the plaintiffs’ proposition as the dictum 
on which he relies- is unnecessary for the 
decision of the case. That dictum appears to 
represent the learned Judge’s view as to the 
state of the authorities prior to the decision 
of Venkata Kristannayd- v. Lakshmi Nurayañ 
(2) and is opposed both to that case and- to 
the case ‘of Dholidas v. Fulchand Ohaggan 
(1), in both of which the precise point raised 
in the present case came up for decision. : 

“Then, it is contended that on the authority 
of Parker, J’s. judgment in Visvanathan v. 
Saminathan (7) that while a contract to take 
money fora consent toa marriage with an 
ineligible man might be voida contract: to 
take money for a consent to a proper marriage 
would be enforceable, that the circumstances 
of each case must be examined. : 

With all respect, Lam unable to-agree, in 
this view. Ifit be on principle unlawful-for 
a parent or guardian to dispose of his ward 
in‘marriage for his own personal advantage, 
it appears to me to be irrelevant to show that 
in fact the ward was not injured by the dis- 
posal. 

In my opinion a contract whereby a guard- 
ian whether natural or appointed -agrees to 
dispose uf his ward in marriage for his own 
personal pecuniary gain is not enforceable in 
a Court of Law. 

“It has been pointed. out that, to hold a 
contract void as against public policy is a 
dangerous ground for’a decision; but it -may 
be accurately said that reasons of public 
policy preclude a Court from enforcing- a 
contract which conlravenes some rule or 
principle of law. 

Now this contract is an sakahe between 
the parties to do that which, as pointed out 
by Tyabji, J., is condemned by Manu. Whe- 
ther the precepts of Manu on this point are 
regarded as precepts of law or of morality, it 
is clear that in his view such a transaction was 
wrong. Further, it is, I iakeit, an elemen- 
tary proposition in the law as relating to 
guardian and ward that no guardian, whe- 
ther natural or appointed, is entitled to obtain 

(7) 18 M. 83. < 
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pecuniary profit for himself out of the person 
or property of his ward. 

An agreement by the guardian to accept. 
money for himself in consideration of giving 
the-ward in marriage is in direct contraven- 
tion of the rule and, therefore, cannot be 
enforced. 

The rule appears to me to rest on the 
broad and general principle that where one 
isina fiduciary position with respect to a 
petson and is bound to exercise skill, care or 
judgment for the benefit of that person, he 
must not take a reward from some other 
person for the exercise of his power 
in.some particular way, whether that course 
taken is in fact beneficial or the reverse to 
thé:person whose interests he is bound to 

protect. 

Many illustrations of the principle might 
be given; an agent, .entrustsd by a principal 
with authority to make contracts on his behalf, 
would not be allowed to recover ina Court 
of Law money promised him by another 
person to induce him to make a particular 
contract on behalf of his principal :—a 
surveyor employed by a ship-owner to see that 
work done to a ship was up to the required 
standard could not recover in one action a 
reward promised him by the ship-builder 
for giving the certificate that the work was 
properly done. 

In short, it may be laid down, as a | general 
rule, that no one who is bound to exercise his 
diseretion on behalf of a person is entitled to 
receive a gift from another person to induce 
him to exercise his discretion in any parti- 
cular direction. 

. In the present case the agreement recites 
the right of the mother to select a husband 
for the girl, and it states an agreement to 
pay her money in consideration of her con- 
senting to the selection of a particklar hus- 
band. It is, therefore, unenforceable because 
it contravenes the rule of law which forbids a 
guardian to make a profit for himself out of 
his ward—-and because the mother being in 
a fiduciary relation to her child with regard 
to the selection of a husband, is bound to 
exercise-her powers for the welfare of the 
ehild, uninfluenced by the promise of pecu- 
niary gain to herself. 

For these reasons I agree with the views 
expressed in the cases of Dholidas v. Fulchand 
(1), Venkata v. Lakshmi (2) and by Garth, 
O.J., in Ram Chand v. Audato Sen (6) and 
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hold that the agreement sued on is not ens 
forceable in a Court of Law. 
The action must accordingly be dismissed 
with costs on scale No. 2 
Appeal dismissed. 





PUNJAB CHIEF COURT. 
Civit Revision No. 1833 or 1910, 
March 6, 1911. 

i Present: —Mr. Justice Rattigan. 
CHARUES LOUIS DREYFUS anp co. 
—Praintirrs— PRTITIONERS 
Versus 


GURDITTA MAL—Drerenpant— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), s, 141, O. H, 
r. 8, Sch. TI, cl. 17—Civil Procedure Code (Act XIV 
of 1882), s. 523—Agreement to refer disputes to arbitra. 
tion— Arbitrators not named in the agreement, effect of— 
Ambiguity —Power of Court to appoint arbitrater—Three 
agreements to refer to arbitration relating toone trans. 
action—One application for order of reference sufficient 
—Different causes of action, joinder of —Contract, terms 
of, parties cannot resile from— Punjab Courts Act 
(XVIII of 1884), s. 70 (1) (a)— Material irregularity— 
Express provisions of contract and imperative provisions 
of law ignored by lower Court—Reviston, 

Three agreements, in precisely similar terms 
and relating to what to all intents and purposes was 
one transaction, were executed between plaintiff and 
defendant within a short period of each other. One 
of the terms of these agreements was, that “in 
case of any dispute whatsoever arising under this 
contract the same is to be referred to two European 
merchants residing in Karachi, each party having 
the right to nominate ore arbitrator’. When a 
dispute arose the plaintiff applied under clause 17, 
Schedule ILof the Code of Civil Procedure, 1908, that 
the said agreements be filed in Court and an order of 
reference made to arbitrators to be appointed in 
accordance with the provisions of the agreements. 

The plaintiff in his application duly nominated as 
his arbitrator a European merchant residing at 
Karachi but the defendant, though called upon to do 
so, failed to nominate his arbitrator. The lower Court 
held the terms of the agreements to be * ‘ambiguous” 
and, ruling that they should have “contained the 
names of arbitrators,” nominated an Amritsar 
gentleman to act as arbitrator on behalf of the defen- 
dant. It also inled that each agreement gave rise 
to a different cause of action and that three causes of 
action could not be conveniently tried together. 

Hela: 

(1) that apartfrom the question of convenience 
the plaintiff was justified under Order II, rule 3 read 
with section 141 of the Civil Procedure Code i in asking 
the Court to take action in one application upon all 
three agreements; 


(2) that, unlike the provisions of section 528 of the 
old Code, clause 17 of the new Code does not 
require that arbitrators should necessarily be 
“named” in the agreement. 

(3) that the fact that no persons were specifically 
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named in the agreement as the persons to be appoint- 
ed did not render the agreements “ambiguous”. Id 
certum est quod certum reddi potest. (That is certain 
which can be reduced to a certainty); 

(4) thatthe lower Court had no power, in con- 
travention of Lie express agreements between the 
parties and the imperative torms of clause 17, Schedule 
II of the Civil Procedure--Code, to appoint as an 

: arbitrator a person who was not a European merchant 
residing in Karachi, and that in so doing the Court 
committed an irregularity which materially pre- 
judiced the plaintiff; 

(5) that, as it is quite possible for the parties to 
nominate certain European . merchants residing in 
Karachi as their respective arbitrators, the lower 
Court must deal with the casein accordance with 
law, and arbitrators must be appointed in accordance 
with the provisions of the agreements; 

(6) that, as‘the Gefendent had wisely or unwisely 
agreed to appoint as hisarbitrator a European mer- 
chant residing in Karachi it was not open to him to 
plead that he did not know any European merchant 
there. 

Obiter- Parties must adhere to contracts made by 
them with full understanding of all the terms and 
must not be allowed to resile from their agreements 
simply because they subsequently find it to their 
interest to do go. h 

Petition, under section 70 (a) (b) of Act 
XVIII of 1884 as amended by Act XXV of 
1899, for revision of the order of the Divisional 
Judge, Amritsar, dated the 7th March 1910, 
affirming that of the Munsif, lst Class, Amrit- 
sar, dated the 21st December 19U9, directing 
agreement for reference to arbitration to be 
filed. | 

Lala Ganga Ram, for the Petitioners. 

Mr. Duni Chand, for the Respondent. 

Judgment.—Messrs. Louis Dreyfus 
and Co. applied under clause 17 of the second 
Schedule of the Civil Procedure Code, to the 
Munsif, lst Class, Amritsar, that a certain 
agreement in writing between them and the 
defendant should be filed in Court, and that 
an order of reference should be made to arbi- 
trators to be appointed in accordance with 
the provisions of the said agreement. Ad- 
mittedly, there were three such agreements 
between the parties all in precisely similar 
terms, executed within a short period of each 
other and relating to what was, to all intents 
and purposes, one transaclion. One of the 
terms of these agreements (para. 17 of the 
JIndents) was to the effect that in case of any 
dispute whatsoever arising under this contract 
the same is to-be referred to two European 
Merchants residing in Karachi. Each party 
having the right to nominate one arbitrator,” 
ete. . - 

Plaintiffs in their application duly nomi- 

nated as their arbitrator a European mer- 


INDIAN CASES. 


[1911 ` 


chant residing at-Karachi but the defendants, - 


though called upon to doso, failed to nomi- 
nate their arbitrator. The Munsif was of 
opinion that the termsof para. ‘17 of the 
contract were “ambiguous,” and that they 
should have ‘contained the names of arbitra- 
tors.” 
to him to nominate one Amritsar gentleman 


He accordingly held that it was open. 


to act as arbitrator on behalf of .the defend- - 


ants. He further held that in the ‘present 
case the three different causes of action could 
not conveniently be tried together and 
that separate arbitrators should be appointed 
with regard to each of the three. different 
contracts. This latter point is easily dis- 
posed of. It is true that there are three sepa- 


raie contracts; but, as I have already pointed - 


out, they are all intimately connected, and even 
Mr. Duni Chand (for the respondents) was 
forced to admit that from the point of view 
of convenience to all parties it would be 
batter that one set of arbitrators should de- 
termine the disputes between the parties upon 
all three contracts. 


pelled to hold that a separate application 
must necessarily be made with respect 
to each agreement and that in each case 
separate arbitrators must be appointed. 
Fortunately; Tam not obliged to hold this; 
as it is clear that Order 11, rule 3, read with 
section 141, of the. Civil Procedure Code, en- 
ables the Court to allow the plaintiffs to join 
their several causes of action in oneapplication, 
I decide, therefore, that the plaintiffs were 
justified in asking the Court to take action 
in one application, upon all three agreements. 

The other question seems to me to be 
equally easy of decision. Para. 17 of the 
contract between the parties is clear and 
precise. The matter in difference between 
the parties is to be referred to the arbitra- 
mènt of two European merchants, and clause 
17 of the second Schedule of the Civil Proce- 
dure Code imperatively enacts that. the 
Court “shall make an order of reference to 
the arbitrator appointed in accordance with 
the provisions of the agreement”. Section 
523 of the Civil Procedure Code of 1882 
differed very materially from the provisions 
of clause 17 of the present Code, inasmuch as 
under the terms of the former it was neces- 
sary that the arbitrators should be “ named” 
in the agreement. Jt was accordingly held 


This is so obviously in 
the interests of all parties that it would be 
a matter for regret if the Court be com- - 


oo 
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in cases decided under the former Sode that 
unless arbitrators were therein “named” 
(Bither personally or ex-officio) effect could 
not be given to the agreements to refer [see 
Fuzulbhoy Meharali Chinoy v. The Bombay 
and Persia Steam Navigation Company Ld. 


(1), Nand Lal v. Alexander Atkinson (2)]. ` 


But in clause 17 of the second Schedule 
of the present Code there is no reference 
to arbitrators “named” in the agree- 
ment to refer, and the sole provision is that 
the reference is to be to the arbitrator “ap- 
pointed in accordance with the provisions of 
the agreement.” This provision is, in my 
opinion, mandatory and if the agreement 
makes provision (as the present agreements 
do) for the appointment of an arbitrator, 
the Courts are bound to. give effect to it. It 
is true that no persons are specifically 
“named” in the agreement as the persons 
to be appointed arbitrators but it is absurd 
to say that for this reason the agreement is 
“ambiguous” Id certum est quod certum reddi 
potest, and itis quite possible for the parties 
to nominate certain European merchants re- 
siding at Karachi as their respective arbitra- 
tors. 

I accordingly hold that the Munsif com- 
mitted an irregularity which has materially 
prejudiced the plaintiffs in holding that he 
could, in contravention of the express agree- 
ment between the parties and the imperative 
terms of the Civil Procedure Code, appoint as 
an arbitrator a person who was not a 
Europ:an merchant residing in Karachi. 
Defendants, whether wisely or unwisely, 
agreed te this condition, and it is no answer 
for them to now plead that they do not know 
any European merchant in Karachi and that 
an arbitrator in Amritsar will be more 
likely to understand the case. Parties must 
adhere to contracts made by them with fall 
understanding of all the terms and must not 
be allowed to resile from agreements simply 
because they subsequently find it to their 
interest todo so. The law is definite and 
leaves no option to the Court. The arbi- 
trator must be appointed in accordance with 
the provisions of the agreement. 

I accordingly accept this petition and set 
aside the order of the Munsif, dated the 
21st December 1909. The Munsif must 
now proceed to deal with the plaintiff's appli- 

(1) 20 B. 232. 

(2) 95 P, L. R. 1905, 
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cation in accordance with law and the fore- 
going observations. Respondents must pay 
the costs of proceedings in this Court. 


CALCUTTA HIGH COURT. 
ORDINARY ORIGINAL Civiu Suit No. 527 
or 1909. 

February 21, 1911, 
Present:—Mr. Justice Stephen. 
TRIPURA CHARAN BANERJHE 
— PLAINTIFF 
versus 
HARI MATI DASI AND orners—. 


DEFENDANTS. 

Hindu Law—Stridhan—Property of prostitute— 
Succession—Sons, chaste and unchaste daughte: s. 

The absolute property of a prostitute acquired by 
her earnings must be treated as her stridhan, 

Prostitution degrades a woman and severs the 
connection between her and the undegraded members 
of her family. 

‘lara Munnee Dassee v. Motee Buneanee, 7 Sel. R. 
273; Kaminey Money Bewah v. Secretary of State, 21 ©. 
697; Sarno Moyee Bewa v. Secretary of State, 25 O. 254; 
20, W. N. 97 and Bhut Nath Mondol v. Seeretary of 
State, 10 C. W. N. 1085, followed. 

Sundari Dossse v. Nemye Charan Daw,6 C. L.J. 
372, referred to. 

Subbaraya Pillai v. Ramasami Pilai, 23 M.171 and 
Narain Das v. Tirlok Tewari, 29 A.4;3 A. L. J. 887; 
A. W. N. (1906) 243, not followed. 

The effect of such degradation is to separate the 
woman from all her relations at the moment she 
became degraded, but this separation doesnot operate 
to sever her from her sons or her chaste daughters 
born after her degradation so as to disable them 
from inhoriting from her. 

The sons and daughters of a prostitute born after 
her degradation inherit her property in equal shares. 


Messrs. B. L. Mitter and R. N. Mitter in- 


structed by Babu T. P. Roy, Solicitor, for the 
Plaintiff. 


Mr. N. N. Surkar, for defendant Harimati 
and Mr. H. C. Majumdar, for the gunrdian ad 
litem of the infant defendants, instructed by 
Babu G. C. Dey, Solicitor. 


Judgment.—tThe plaintiff in this 
case sues for a declaration thathe is entitled 
to aone sixth share of certain immoveable 
property in Calcutta and for partition of the 
property. He claims as purchaser from one 
Nogendra Nath, the son and one of the six 
children of Sowdamini Dasi. The defendants 
are the other children of Sowdamini, one, a 
married woman being adult andthe remain 
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ing four being infants. The guardian ad 
litem of theinfants leaves the matter in the 
hands of the Court. The adult defendant 
pleads that the plaint does not disclose any 
cause of action ; that Sowdamini was a pub- 
lic woman of the town; that Nogendra was 
born while she was living as a prostitute and 
‘was not entitled to inherit any thing from 
her. She also pleads that Sowdamini held 
the property in question as her benamidar, but 
this point has been given up. 

The facts in the case are very simple, and 
there is really no dispute as to them, though 
I cannot say that admissions have been made 
as to any of them. There can be no doubt that 
Sowdamini was a prostitute andthe daughter 
of a prostitute; that-she acquired the property 
in question by purchase, and thatshe died in 
possession of it. There is nothing to show 
that either she or her mother was ever mar- 
ried, or how she acquired the money by which 
the property was bought. There is evidence 
that some of her daughters are prostitutes. 
Under these circumstances the case made by 
the plaintiff is that the property isto be re- 
garded as having been Sowdamini’s stridhan, 
neither yautuka nor given by the father, and, 
therefore of the third class referred to in 
Banerjee’s Law of Hindu Marriage at p. 398. 
Consequently, it descended to the sons and 


unmarried daughters of Sowdamini according. 


to the rule expressed on page 399 of the same 
work, and Nogendra obtained the sixth share 
which he sold to the plaintiff. To this the 
defendants answer that the plaintiff has failed 
to discharge the onus that lies on him of prov- 
ing the property tohave been stridhan, and 
that if it is stridhan it will pass to Nogendra’s 
sisters in the first place to the exclusion of 
himself and his brother. 

As to the first point I am of opinion that 
the plaintiff is correct in his contention that 
thé property must passin this case at least as 
though it were stridhan. The facts seem to 
mé to point strongly to the conclusion 
that the property in question represented the 
earnings of a prostitute, but itis not necessary 
that I should hold more than that it was the 
absolute property of a prostitute at the time 
of her death. If this is so, the view I have 
expressed seems to me consistent with the 
rules laid down in the Dayabhaga, Chapter 
TV, scetion 1, as to what is the separate pro- 
perty of a woman. Paragraphs 1 to 4 deseribe 
six modesin which a woman may acquire 
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separate property, none of which seems to 
apply to acquisition by a prostitute as it 
would be doing violence to the text to sup- 
pose that the wages of prostitution could be 
described as “what has been conferred on 
the woman through affection.” But these 
modes of acquisition do not exclude cthers as 
is shown by the very plain language of para- 
graph 18 which concludes “ that alone is stri- 
dhan which she has power to give, sell or use 
independently of her husband’s control. ki 
But the defendant argues that all the rules 
presuppose that a woman has a husband; that 
stridhan is notlimited tosome kinds of pro- 
perty, but is limited by the status of the 
woman, and that the status must be that of a 
married woman. To this, I think, the 
answer isto be found in a passage of Sir 
Guru Das Banerjee’s work already referred 
to at page 389, where he points ont that the 
succession to dancing girls is not a subject 
with which Hindu Law cared to concern 
itself, but that the modern codes of the country 
cannot act in the same way, which seems to 
me to show that though property- held. abso- 
lutely by a prostitute may not be séridhan in 
the exact contemplation of the Dayabhaga, 
the operation of which is confined to married 
women, modern Courts must treat it. as 
though it were siridhan for purposes of suc- 
cession. 


This leads us to the second question, namely, 
supposing this to be stridhan, how is it to des- 
cend? Is there any law that confines its 
descent to degraded daughters in perference 
to sons? 


The first matter to be considered in answer- 
ing these questions is the effect to be given to 
an alleged rule that unchastity, or I may say 
prostitution, degrades a woman and severs 
the connection between her and the un- 
degraded members of her family. This was 
acted on by this Court in Tara Munnee Dassee 
v. Motee Buneanee (1), where, on a question 
of inheritance, two prostitute daughters of a 
prostitute were preferred to two grandsons of 
an undegraded daughter. It was acted on 
again in: Kaminey Money Bewa v. Secretary of 
State (2), where the son of a sister of the 
husband of a prostitute was held not qualified 
to apply for revocation of probate of the rro- 
stitute’s Will. The decision was approved of | 


(1) 7 Sel. R. 273. 
(2) 210. 697, 
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in Sarno Moyee Bewa v. Secretary 
(3), where a prostitute sister applied for 
Letters of Administration to a prostitute. 
These cases were followed in Bhut Nath Mon- 
dol v. Secretary of State (4), where Letters of 
Administration were refused to the sons of 
the brother of the deceased husband of a 
prostitute, though Woodroffe, J., doubted the 
soundness of the rule. This doubt made it- 
self felt again in Sundari Dossee v. Nemye 
Oharan Daw (5), where letters were refused 
to the prostitute daughter of a sister of a 
prostitute. This case was covered hy Sarno 
Moyee Bewah v. Secretary of State (3) but the 
Court disapproved of the decision in Kanwney 
Money Bewa v. Secretary of State (2) as being 
inconsistent with the “decision in Sarno 
Moyee Bewa v. Secretary” of State (3) for 
reasons which are not stated in the report, and 
which [ do not apprehend. 

The rule has been followed in Sivasangu v. 
Minal (6), where among four children of a 
prostitute of whom two daughters were also 
prostitutes, one of such daughters was pre- 
ferred as heir to the other in preference to 
the sons of one of the brothers, who were born 
in wedlock. This decision seems to have been 
based in part on Tara Munnee Dassee v. 
Motee Buneanee (1) and it was followed in 
Narasanna v. Gangu (7). Butit with others to 
the same effect was considered in Sarno 
Moyer Bew«v. The Secretury of State (3), “as 
based more or less on local custom or usage” 

On the other hand, in Subbaraya Pillai 
v. Ramasami Pillai (8), where an undegraded 
relation claimed to inherit from a woman, it 
was held that her adultery did not sever the 
bond between her nataral relations and her- 
self so far as to disentitle them to inherit 
from her; and the same principle was fol- 
lowed in Nurain Dis v. Tirlot Tewsri (9), 
where the question was whether a natural 
relition could execute a decree obtained by a 
dec2ased degraded woman against a stranger. 

On these authorities | find myself unable 
to hold that the rule laid down in Kaminey 
Monee Bew is case (2) is wrong; it has been 
recsgnised ina series of decisions in this 
Court, and has never been actually de- 

(3) 25 C. 254; 2 C. W. N. 97. 

(4) 10 C. W. N. 1085. 

(5) 60. L. J. 372. 

(6) 12 M. 277. 

(7) 13 M. 183. 


(8) 23 M. 171. 
(9) 29'A. 4;3 A. L. J. 337 A. W. N. (1906) 243. 
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parted from. I do not consider the Madras 
cases as a strong authority on the other 
side: Woodroffe, J.'s doubts as to its 
soundness were not strong enough to prevent 
him acting on it and the opinion expressed 
in Sundari Dasi v. Nemye Charan Daw (5), 
was in fact obiter, The decisions in Subbaraya 
Pillai v. Ramasami Pillai (8) and Narain 
Dass v. Tirlok Tewari (9), certainly raise con- 
siderable doubt; but not enough to make it 
right for me to depart from what seems to 
have been the constant course of decisions in 
this Court. I, therefore, hold that Sowdamini’s’ 
prostitution severed her as far as inheritance’ 
is concerned from her natural relation. 


But taking this to be so, there remains the 
question of how far the rule applies, and who 
are relations from‘whom the degraded, woman 
is severed. Ona question of principle if we 
admit that degradation causes separation, one 
might suppose that the effect of degradation 
would separate the woman from all her re« 
lations at the moment she became degraded, 
and, of course, from all persons claiming 
through them, and that this was the limit of 
its effect. The rule enforcing separation is 
an exception to the general ruleand it must 
not, therefore, ke extended beyond limits for 
which there is authority. Sarno Moyee Bewa's 
case (3) is an authority for the proposition 
that though a Hindu woman is degraded by 
prostitution she does not, therefore, cease to 
be a Hindu. “Is there then any authority for 
saying that the separation of a degraded 
woman extends beyond the limits I have 
mentioned? The two cases which [think may be 
considered from this point of view are Tara 
Money Dassee v. Motee Buneanee (1), and 
Sivasangu v. Minal (6). Neither of these, 
however, can be considered a satisfactory 
authority in the present cise. In the former 
case, ib is taken for granted in Kaminey 
Monee’s case (2), that the mother of the 
grandsons of the prostitute whose claims were 
defeated by the prostitute’s daughters, was 
born in wedlock, that is before her mother’s de- 
gradation. This view of the case is also taken 
in Sir Guru Das Banerjee’s Law of Marri- 
age and Stridhan at page 390. I do not my- 
self find that this is borne out by the report- 
ed facts; but it is from this point of view that 
the case has been followed. Jn the latter case 
the father of ‘the boys to whom the prostitute 
daughter of a prostitute mother was preferred, 
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was born after the degradation of the mother, 
and the case, therefore, covers the present 
if I am bound by it. But in view of the 
opinion of this Court already referred to that 
it was based in part on local custom} do 
not consider it binding on me for present 
purposes. , 

Under these circumstances, 1 am of opinion 
that the rule as to separation by degradation 
is as I have suggested above, and that such 
separation does not operate to sever a pro- 
stitute from her sons or her chaste daugh- 
ters-born after her degradation, so as to dis- 
able them from inheriting from her. 

The texts of Hindu Law admittedly do not 
provide for the case of the issue of degraded 
women, and the omission is filled up as far 
as may be by decisions of Anglo Indian Courts. 
Giving the best consideration that I can to 
these, I am relieved to find that the conclusion 
at which I have arrived, is justified by what 
‘ I consider to be considerations of equity and 
good conscience, 

In this case, 1 hold that Nogendra in- 
herited one-sixth of his mother’s property and 
the conveyance to the plaintiff not being denied 
he is entitled to a decree in his favour on the 
first three prayers:of the plaint. He is also 
entitled to his costs on scale No 2. 


CALCUTTA HIGH COURT. 
REGULAR Ovi Appear No. 541 or 1909. 
March 6, 1911, 
Present:—Mr. Justice Chitty and 
Mr. Justice N. Chatterjea. 
Raja BENOY KRISHNA DEB—Puarnrirr 
; — APPELLANT 
Versus 


DEBENDRA KRISHNA NANDY AND 


OTHERS—-I)EFENDANTS— RESPONDENTS. 

: Construction—- Contract—Decisions on other contracts 
—Kabnliat—Mortgage security for payment of rent— 
Personal liability of tenant—Suit for rent before suit 
on mortgage, if lies. 

It is notoriously unsafe to attempt toconstrue a 
contract by the aid of decisions on other contracts 

ore or Jess dissimilar. 

The defendants tenants executed a kabuliat in 
favour of the plaintiff the landlord, and as security 
for payment of the rent secured thereby the plain- 
tiff took a deposit from the defendants of Rs. 6,500 in 
cash and by a deedof even date a mortgage 
of certain immoveable properties, by which 
they agreed that in case the rent was not paid by 
the hypothecated properties the landlord could realise 
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the money by sale of other moveable. and immove- 
able properties of the tenant or by his arrest, 

The plaintiff brought a suit for rent, for a personal 
deoree giving credit for the Rs. 6,500, and reserving 
his pena under the security bond for a separate 
suit: 

Held, thatthe stipulation in the mortgage bond meant 
that, if the mortgaged properties were proceeded 
against and found insufficient, that would not exhaust 
the creditor’s remedy, and the deficit could be made 
up by sale of other property or by process against the 
person; the present suit was, therefore, maintainable; 
as it was not to be supposed that for the rent of each 
instalment a mortgage suit should first be instituted 
before the tenant can be compelled to pay his rent 
by an ordinary suit for that purpose. 


Appeal from the decree of the Eub-Judge 
of Comillah, dated September 30th, 1909. 


Dr. Rash Behary Ghose, Babus Jogesh 
Chandra Dey, Jogendra Nath Mukherjee 
and Amulya Charan Banerjee, for the Ap- 
pellant. 


Babus Satish Chandra Ghose, Smritish 
Chandra Ghosh, Jatindra Nath Lahiri and 
Upendra Lal Roy, for the Respondents. 


Judgment.—this is an appeal by the 
plaintiff whose suit for rent has been dis- 
missed by the Subordinate Judge. The 
plaintiff sued to recover a sum of Rs. 11,953-6 
on account of rent, cesses and interest, due 
under a kabuliat, dated 2nd Sravan 1310 
(July 1903). As security for payment of the 
rent, the plaintiff took a deposit from the de- 
fendants of Rs.6,500 in cashand by a deed 
of even date a mortgage from them of cer- 
tain other immoveable properties. The plain- 
tiff brought this suit fora personal decree, 
giving credit for the Rs. 6,500 (as to which 
no question now arises) and reserving his re- 
medies under the security bond for a sepa- 
rate suit. The learned Subordinate Judge 
appears to have thought thatthe question in 
the case was whether there was any personal 
obligation,on the part of the defendants to 
pay, and he reluctantly came to the conclu- 
sion that there was not. He says “Iam of 
opinion that it (the contract) creates no per- 
sonal liability on the part of the mortgagors 
to pay distinct from the mortgage, and that 
in any case the personal liability did not 
arise until after the sale of the mortgaged 
properties, so that upon the law on the sub- 
ject and the authorities bearing upon it 
the suit: as framed cannot be maintained. 
He accordingly dismissed the suit with costs.” 

The learned Subordinate Judge relied upon 
three cases ; Mattongeney Dossee v, Ram Nerain 
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Sudkhan (1); Narofam Das v. Sheo Pargash 
Singh (2) and Bunsesdhar v. Sujat Ali (3). 

It is notoriously unsafe to attempt to construe 
a contract by the aid of decisions on other 
contracts more or less dissimilar; but if the 
learned Subordinate Judge had consulted 
other and more recent cases, he might even 
thus have come toa different opinion. We 
may refer to the cases of Parbati Charan Roy 
v. Gobinda Chandra Kundu (4); Kerr vy. 

Ruston (5); Ghasiram v. Raia Mohun. Biram 
Sha (6) and Ram Kishore Gir surajdzo 
Parsad (7) which were cited at the Bar. We 
need not, however, discuss’these authorities, 
as upon the contention of the respondent's 

Counsel, it is manifest that the decision in 
this case must turn upon the construction to 
be put upon the contract between the parties. 
He admitted that the contract continued an 
express promise to pay the rent. In the face 
of paragraphs Nos. 1, 3 and 6 of the kabuliat 
it’ would be idle to dispute it. But he con- 
tended that on the true construction of the 
contract, the parties agreed that the mort- 
gaged properties should be first proceeded 
against, before the plaintiff could enforce his 
remedy against the defendants personally or 
against theirproperty which was not compris- 
ed inthe mortgage. All that we have to do is 
to examine the contract-and see whether it 
bears out’the respondents’ contention. Be- 
‘fore doing so, we may remark, that even 
if the contention were well founded, it would 
not justify the total dismissal of the - plain- 
tiffs’ suit. He would be entitled to a 
decree, subject to a stay of execution until 
suchtime ashe had exhausted his remedy 
against the mortgaged properties. 

The only clause in the kabultat which 
bears onthe question is clause 18. That 
runs as follows:—“That as security for our 
dir-ijara mehal, we deposit Rs.6,500 and 
hypothecate the properties held in our right- 
ful possession, without any encumbrance and 
without co-parcenary of others thereto, men- 
tioned in the separate security-bond. We 
shall get deduction of theamount of deposit, 
in payment of the rent for the last period of 
the dar-viara term. If our debt on account 

(1) 40.83; 2 C. L. R. 428, 

(2) 100. 440; 11 I. A. 83., 

(3) 16 ©. 540. 

(4) 4.0. L. J. 246, 

(5) 40. L. J. 510. 

(8) 6 ©. L. J. 639 at p, 649. 

(7) 18 C. W. N. 138; 1 Ind. Cas. 442; 9 C. L 
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af the dar-djara mehal be not paid off, by the 
above mentioned hypothecated properties, 
you will ba able to realise the money by 
sale of our other moveable and immoveable 
properties, standing in our own name or 
benamz or by our arrest. We shall not get 
any interest for the above mentioned sum in 
deposit. If you so wish, you will bə able, at 
any time, without our consent, and without 
our receipt, to take our aforesaid money in 
deposit by crediting it in payment of the rent 
due from us; thereto no plea or objection on 
our part shall be admissible,” 

Now itis to be observed that there are no 
precise words postponing the remedy against 
the person and other property to that against 
the mortgaged properties. It could only be 
inferred from the stipulation,— If our debt 
on account of the dar-djara mehal be not paid 
off by the above mentioned hypothecated pro- 
perties, you will be able to realise the money 
by sale of our other moveable or immoveable 
properties standing in our name or benami, 
or by our arrest.” We do not think that 
this is tbe true reading of the contract. The 
clause means nothing more than this,—‘If 
the mortgaged properties are proceeded 
against and found insufficient, that will not 
exhaust the creditor’s remedy, and the de- 
ficit may be made up by sale of other property 
or by process against the person. “This 
view is borne out by looking to the nature 
of the whole contract. In the first place, this 
is not the case of an ordinary debt, but a con- 
tract of tenancy. It would be most unusual 
in such a contract to find a provision that 
security offered for payment of rentis to be 
first exhausted before the tenant can be forc- 
ed to pay personally. Itis altogether un- 
reasonable to suppose that the plaintiff would 
have made any such contract. The reut re- 
served was payable in monthly fist. Is 
it to be supposed that for each month’s rent, 
a mortgage-suit was first to be instituted, 
and carried through its various stages, end- 
ing with a six months’ period for redemp- 
tion, before the tenant could be compelled 
to pay his rent by an ordinary suit for that 
purpose? Then, again, the security-bond 
shows that the remedies against the mort- 
gaged properties and against the tenants’ 
persons and other properties were to be 
co-ordinate, and not the one to precede the 
other. For these reasons we are of opinion 
that the plaintiff is entitled to a decree in 
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. this suit. There was a quéstion as to in- 
terest on so much of the rent as was cover- 
ed by the deposit of Rs. 6,500. This has 
been correctly disposed of by the learned Sub- 
ordinate Judge. 

We accordingly set aside the decree of 
the lower Conrt and in lieu pass a decree in 
the plaintiff's favour for Rs. 11,073-6 
as prayed. Wealso allow interest at the 
rate of 12 per cent. per annum on the sum 
of Rs. 8,062-15 from the date of institution 


of the suit to the date of this decree. The 
plaintiff must be allowed his costs in both 
Uourts against the defendants. The whole 


decretal amount will carry interest at the 
rate of 6 per cent. per annum until pay- 
ment. 

Decree set aside. 





CALCUTTA HIGH COURT. 

Sscovp Crvin Appean No. 2386 or 1908. 

: k March 6, 1911. 

: Present: —Mr. Justice Chitty and 

Mr. Justice N. Chatterjea. 
JAMAN KUMAR NANDI AND OTHERS — 
Poatntires —APPBLLANTS 
versus 
“KALI MBAH ano OTHERS —DEFENDANTS — 
RESPONDENTS. 

+ Estoppel—Evidence Act (I of 1872), s. 115—-Where 
Jacts known, no estoppel, 

Where a person is aware of the true facts and has, 

therefore, not been misled, no question of estoppel 
can arise. 
“ Appeal from the decree of the Sub-Judge of 
Chittagong, dated July 4th, 1908, affirming 
that of the Munsif of Hathazari, dated May 
28th, 1907. 

Moulvi Serajul Islam and Babu 
Ohandra Sarkar, for the Appellauts. 

Babu Akshoy Kumar Banerjee, for the Re- 
spondents, 

Judgment.—tThe facts of the case 
out of which this appeal arises appear suffi- 
ciently from the judgment of the Oourts be- 
low. The only point which has been urged 
before us is that defendant No. 14 as the 
successor-in-interesé of Rai Bahadur Nitya- 
nund Roy is in some way estopped as against 

` the plaintiffs from denying that Judhister 
was entitled to the entire 2 annas 6 pies 5 
krants share comprised in his mortgage to 
Neomai Charan Nandi, the predecessor-in-in- 
terest of the plaintiffs. There is no question 


~ 


Jyotish 
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thatthe 2 annas 6 pies 5 krants share belonged 
to Judhistir and his ‘brother Madan, and that 
Judhister was entitlèd only to a moiety though 
he purported to mortgage the whole. The 
mortgage-decree as passed was against 
Judhistir alone. After the preliminary decree 
and before the decree absolute, Nityanund 
Roy was made a party to the suit. This was 
because he had purchased mehal Ajodhya 
Ram, being Tarat No. 2 of mouzah Madarsha 
at a revenue sale, This Taraf comprised the 
2 annas 5 pies 5 krants, share of Judhister 
and Madan and l-anna odd of other persons, 
making inall a four annas share of the 
larger estate. Nityanund Roy was so 
brought on the record as a person interested 
in the mortgaged property, who had taken it 
subject to encumbrances, that is, to the 
mortgage by Judhistir. In their grounds of 
appeal to this Court, the plaintiffs contended 
that by reason of Nityanund Roy having 
been a party to the mortgage suit his heir, 
defendant No. 14, was precluded from alleg- 
ing in this suit that the entire 2 annas 6 pies 
5 krants were not included in the mortgage. 
In argument before us this contention was 
not seriously pressed, but it was urged that, 
inasmuch as Nityanund Roy was present at 
the sale, at which the plaintiffs bought, his 
heir cannot be allowed now to say that 
the property mortgaged and sold was not 
the whole 2 anna’ 6 pies.5 krants. Assum- 
ing that any question of estoppel could arise 
in the case, it was not raised in the Court of 
first instance, no issue was framed with re- 
gard toit, and no evidence was adduced to 
prove the facts necessary to support such a 
plea. It was necessary thatthe iower Courts 
should find that the plaintiffs were not aware 
that Judhister had title only to a moiety of 
the property comprised in the mortgage and 
that they were misled by some representation 
by conduct of Nityanund Roy into believing 
that Judhister had the full title; It is need. 
less to say that where a person is aware of 
the true facts and has, therefore, not been 
misled, no question of estoppel can arise. 
In this case the point was not taken at the 
proper stage, t.e., in the Court of first insb- 
ance, so we are left without the requisite facts 
and findings on which alone such an’argu- 
ment could be based. We must accordingly 
decline to consider the question. 
The appeal i is dismissed with costs. 
Appeal dismissed, 
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CALCUTTA: HIGH COURT. 
Seconp Civit Appears Nos. 936 anp 937 
or 1909, 

March 7, 1911. 

h Present:—Mr, Justice Coxe. 
AKHOY KUMAR MITTER—Derenpant— 
APPELLANT 
versus 
SRI NARAIN DEY——-PLAINTIFF AND ANOTHER 
—Pro forma DEFENDANTS— RESPONDENTS. 

Cause of action-—-Attachment—Bengal Tenancy Act 
(VII of 1885), ss. 18, 73, 88—Raiyat at fixed rate— 
Transfer of shares of holding—Suit oy landlord cyainst 
old tenant—Landlord’s knowledge of transfer—Decree 
whether binding on transferte, 

A mere attachment is a sufficient invasion of a 
person’s right to give him a cause of action. 

A raiyat at fixed rates under section 18 of the 
Bengal Tenancy Act is entitled to sell shares or 
specific portions of his holding; if he sells portions 
of his holding to several purchasers, such purchasers 
are not reduced to the position of ordinary occu- 
pancy ratyats. 

A landlord in suing for rent is bound if heis 
aware of the purchases to implead the purchasers 
as parties to the suit, 

Baistab Charan Chowdhury v. 
Chowdhury, 11 C. W. N. 217, followed. 

If a landlord omits to join a purchaser, of whose 
purchase he is aware, the purchaser will not be bound 
by the rent decree, and will be entitled to bring 
a suit for a declaration that the decree is inoperative 
as against him. p 2 

Appeal from the decrees of the District 
Judge of 24-Pergannahs, dated January 25th, 
1909, affirming that of the Munsif of Barni- 
pore, dated May 30th, 1908. 

Mr. O. 0. Ghosh, Counsel, and Babu 
Debendra Nath Ghosh, for the Appellant. 

Babu Botdo Nath Dutt, for the Respondents. 

Judgement.—-The lands -to which 
these appeals relate are portions of two 
holdings of 235 bighas and 50 beghas respect- 
ively which were settled in 1885 with two 
persons named Manik Mollah and Kabirnddi 
Mollah, The plaintiffs are purchasers of 
these portions. The landlord sued the re- 
corded tenants for rent, obtained decrees and, 


Akhil Chandra 


in execution of these decrees, attached the 


holdings. The plaintiffs brought these suits 
for declarations, that these rent-decrees were 
inoperative as against them and for other 
reliefs. The suits have been decreed by 
the Courts below and the defendant No. 1 
appeals. 

The first ground taken by the learned 
Counsel for the appellant is that the plaint- 
ifs have no cause of action inasmuch as 
their rights have not yet been prejudiced. The 
observations of the learned District Judge 


- pancy ryots. 
.Kabiruddi, 
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that the jamas have been sold in execution 
of the rent decrees are said to be inaccurate 
as nothing has yet been done beyond attach- 
ing the property and if is said that a 
mere attachment is not a sufficient invasion 
of a person’s right to give hima cause of 
action. Itis, however, avery common ex- 
perience that suits are bronght in consequence 
of the attachment of property, and the Civil 
Procedure Code allows claims to be made 
when such an attachment is made. No 
authority has been shown to me for holding 
that an attachment does not justify asuit and 
I am not prepared to hold that the suits are 
not maintainable on that ground. I may 
point ont also in this connection that the 
point has never been raised in the Courts 
below. 

The second point taken is that, having 
regard to sections 73 and 88 of the Bengal 
Tenancy Act, the landlord is entitled to sue 
the recorded tenants alone. As regards sec- 
tion 73, that applies only to cases of occu- 

The holdings of Manik and 
when originally created, were 
holdings of ryots at fixed rates. It is argued 
that, inasmuch as Manik and Kabiruddi sold 
portions of their holdings to various 
purchasers including the plaintiffs, the 
position of the purchasers cannot be re- 
garded as that of ryots at fixed rates but 
it must be deemed that they have fallen 
back into the position of ordinary occupancy 
ryots. I donot think that this view can be 
sustained. A ryot at fixed rates under sec- 
tion 18 of the Bengal Tenancy Act is en- 
titled to sell shares of his holding and from 
the case of Bazstab Charan Chowdhury v. Akhil 
Chandra Chowdhury (1) itis clear that this 
section also entitles him to sell specific 
portions of his holding. The mere fact that 
he exercises this privilege and sells portions 
of his holding to several purchasers cannot, 
I think, alter the conditions of the holding 
and reduce the purchasers to the position of 
ordinary occupancy ryots. 

Reliance has been placed on the case of 
Uday Chandra Karji v. Nripendra Narain 
Bhup (2). That case seems to me to be distin- 
guishable. The question for decision in that 
case was whether, when a tenure had been 
divided into two, each half could be regarded 
as having a tenure existing from the time of 


(1) 110. W. N: 217. 
(2) 1 Ind. Cas. 4; 13 C. W. N. 410; 36 0. 287. 
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the permanent Settlement within the meaning 

of section 50 of the Bengal Tenancy Act, 
aud the decision proceeded principally on the 
special .wording of clause (3) of that sec- 
tion. I think, therefore, that section 73 of 
-the Bengal Tenancy Act has no application 
“to the present case: and the case of Badstab 
“Oharan Ohowdhury v. Akhil Chandra Chow- 
‘dhury (1), to which I have already referred, 
“shows that the landlord, in suing for rent, 
“was bound, if he was aware of the purchase 
‘by the plaintiffs, to make the plaintiffs 
parties to the suit. Against this decision 
‘reliance has been placed on the case of Ram- 
moyi Dasi v. Rupat Pramanick (3), The head- 
note of that case is misleading. Ib is to the 
effect that the landlord cannot be held bound 
to make the purchaser of a portion of a 
permanent holding or tenure a joint defend- 
ant with the defendants who are the only 
persons recorded as tenants in the landlord’s 
sheristho. A reference to the decision itself 
shows that the law is not laid down in these 
broad terms but that the réspondents were 
not allowed to raise that particular defence 
in appeal as it had not been raised in the 
pleadings. 

. As regards section 88 of the Bengal Te- 
nancy Act, it is argued that there is no 
eviderice on the record at all to justify the 
fiddings of .the Courts below that the 
landlord had recognized the sub-division of 
the holdings. The findings of-the Courts 
below on this point are very distinct. The 
Munsif says,—. “I find from the oral evidence 
‘adduced in the case as well as from entries 
B2 to BY? in the kacha books of the said land- 
lords which have been filed in this case that 
rents were accepted from these plaintiffs and 
this factis proved by the receipts Exhibit 
No. 3 and Exhibit No. 3A”; and the District 
Judge says,— Ibis proved conclusively thatthe 
appellants had notice of the transfer and that 
they treated the respondents as tenants of 
the shares purchased by them.” If it was 
intended to argue that findings as definite 
as these were not based on any evidence at 
all, I think that that ground should have been 
clearly stated in the grounds of appeal. An 
argument of this kind can hardly be dealt 
with satisfactorily unless the evidence—some 
of which isin vernacular—is placed in its 
entirety before the Court. Moreover, the 


point is not raised in the issues in the case at 
(8) 13 C. L. J, 267; 9 Ind..Cas. 801, Infra. 
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all. It is, therefore, very inconvenient, if not 
impossible, in-second appeal to deal witha 
pure question of-fact of this nature. It 
appears to me, too, that the matter is not 
really of much importance. Even if the 
defendant had not recognised the sub-divi- 
sion of the holdings under section 88 of the 
Bengal Tenancy Act, nevertheless it is clear 
that he was aware of the transfers; and he 
was bound, under the ruling [ have cited, to 
make the plaintiffs parties to his rent-suits. 
As he did not take this course, whether the 
sub-division of ~the -holdings had been re- 
cognised or not, the.decrees as against the 
plaintiffs must be regarded as inoperative. 

Finally, an objection has been taken to the 
form of the decree, and certainly that of the 
lower Appellate Court is confused and dith- 
cult to understand.- Apparently, the order 
of the first Court bas been confirmed; but a 
number of modifications have been made and 
it is very difficult to say exactly how much of 
it remains and how much is set aside. It 
appears to me that the plaintiffs are entitled 
to a declaration that the rent-decrees are in- 
operative as against them and that the 
holdings cannot be sold under these decrees 
so as to affect their interest. They are en- 
titled also to the declarations given to them 
by the District .Judge that they are the 
purchasers, with due notice to the landlord, 
ofthe shares of the transferable jamas in 
suit. To theseadeclarations they are clearly 
entitled, and these should be substituted for 
the reliefs granted. This makes little, if any, 
practical difference to the suit, and, subject 
to this slight modification in the form of the 
order portion of the decree, the appeals are 
dismissed with costs. 

Appeals dismissed, 





CALCUTTA HIGH COURT. 
CRIMINAL Reviston No. 13 or 1911. 
February 17, 1911. 
Present:—Mr. Justice Holmwood and 
Mr. Justice Sharfuddin. 
ISHAN CHANDRA BHAT —Accoszrp— 
PETITIONER 
tETSUus 
EMPEROR, ON THE PROSECUTION or PRO- 


SONNA KUMAR DEY—Oprosirs Parry. 

Criminal Procedure Code (Act V of 1898), s. 4, cl. 
(r), and s. 8340—Mukhtear—Right to appear on behalf 
of accused—Discretion of Court not to allow, 


we 
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An accused person having the right to be defended 
by the class of persons enumerated in section +clause 
(r) of the Criminal Procedure Code, it would rarely 
be a wise discretion on the part of a Sessions Judge 
or a Magistrate to refuse permission to a mukhtear 
appearing for the defence. 

A Magistrate or Sessions Judge must decide in 
every case whethor he will permit a mukhtear to 
appear. A mukhtear should not be permitted to appear 


where his appearance is unnecessary or where there 


is no reason for his appearance. 

In deciding whether permission should or should 
not be given the character of the person appointed 
to plead must be taken into consideration. 

Rule against an order of the Deputy Ma- 
gistrate, Mymensingh, dated August 11, 1910, 
convicting the petitioner under section 325, 
Indian Penal Code, and sentencing him to one 


day’s simple imprisonment, an appeal from. 


. which order was dismissed by the Sessions 
Judge of Mymensinghon November 26th, 1910. 


Facts. —The petitioner had been cən- . 


victed by a Deputy Magistrate under section 


325, Indian Penal Code, and sentenced to one - 


day’s simple imprisonment and to pay a fine 
of Rs. 40. Against thisorder of conviction 
and sentence a Mukhtear presented ar appeal 
before Mr. Walmsley, Sessions Judge of 
Mymensingh. The learned Sessions Judge 
observed,— This’ appeal is presented by a 
Mukhtear. I held the other day that at pre- 
sent it is not the practice for Mukhtears to 
present .appeals and plead in this Court. 
This appeal'is obviously presented with a 
view to testing that decision, for it is almost 
time-barred.” He 
which he’ heard the representatives of the 
Pleaders and the Mukhtears as to the right 
of the latter to appear before the Sessions 


Judge and dismissed the appeal summarily, ` 


as in his opinion, Mukhtears should not be 
allowed to appear before the Sessions Judge. 

Mr. S. P. Sinha and Babus Harendra 
Narain Mittra, and Bhudeb Chandra Roy, for 
the Petitioner. 

Mr. B. Ohakravartz, Mr. Orr, Babus Dwarka 
Nath Ohakravarti and Akhil Bandhu Guha, 
for the Opposite Party. 

Judgment.—this was a Rule calling 
upon the District Magistrate to show cause 
why the appeal should not be re-heard on the 
ground that a Mukhtear has a right to appear 
for the defence of an accused person in any 
Mofussil Court. 

The issue of this Rule appears to have 
raised a general question between Vakils 
and Pleaders and Mukhiears as to the right of 
the latter to appear in criminal cases. It 
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was never intended that such a question 
should be raised and the question is obvi- 
ously one which has been disposed of by the 
terms of the law and by the High Court 
Rules. The law is contained in section 340, 
Criminal Procedure Code, read with section 
4, clause (r) of the same Code. Every pèr- 
son accused before any Criminal Court may 
of right be defended by a Pleader; and 
Pleader in this connection includes any 
Mukhtear or other person appointed with the 
permission of the Court to act in such pro- 
ceeding, 
- This particular practitioner has a 15-Rupee 
license entitling him to practise as a Mukhtear 
in all Civil and Criminal - Courts sub- 
ordinate to the High Court except . the 
Calcutta Small Cause Court. Itis, therefore, 
clear that subject to the permission of the 
Criminal Courts in each case (and this -ap- 
plies equally to the Sessions Judge and the 
Magistrates) he is authorised to practise. < 

What we intended in issuing the Rule was 
to emphasise the position that an accused 
person having the right to be defended by 
the class of persons enumerated in. sec- 
tion 4 clause (r), it would rarely be a wise 
discretion on the part of the Sessions Judge 
or the Magistrate to refuse permission to a 
Mukhtear appearing for the defence. That 
appears to be the tenor of the rules which 
have been laid down by this Couré for the 
guidance of Magistrates: and as the corti. 
ficate is the same for both Sessions Judge’s 
Court and Magistrate’s, we presume that the 
rules laid down for Magistrates are equally 
applicable to Sessions Judges: “The terms 
of section 340 do not warrant’ any general 
rule forthe exclusion of Mukhtears in all 
cases, but only allow the exercise by Magis- 
trates of a discretion in each case as it arises. 
The Magistrates are expected not to deprive 
parties of legal aid which they could fre- 
quently obtain at a moderate cost by indis- 
criminate exclusion of persons who are in- 
vested by law with a distinct professional 
status in criminal trials.” Every Magistrate 
is bound in each case that comes before him 
to use the discretion vested in him by law 
before giving permission to an uncertified 
Pleader and in deciding whether permission 
should be given or not, the character of the 
person appointed to plead is one of the matters 
to be taken into consideration. 

It has been urged before us by the learned 


666 
NAUBAT SINGH V. BALDEO SINGH. 


Counsel in showing cause against the Rule 
that if this latter rule is applied in practice, 
the result would be ‘that no Mukhtear can be 
excluded on either side except on personal 
grounds and this will result in their being 
admitted to universal practice. 

In' the first place, we have to point out that 
this Rule does not apply to Mukhtears but to 
uncertified Pleaders. Under section 4 clause 
(r) a Mukhtear is a certified Pleader when he 
obtains the permission of the Court to appear 
in any particular case. 

We quite agree with the learned Judge 

‘that Mukhtears should rot be permitted to 
appear in the Sessions Court where their ap- 
“pearance is unnecessary or where there is no 
reason for their appearance. But that is a 
matter which must be decided independently 
in every case and no general rule can be is- 
sued. The learned Judge seems to have dis- 
cussed the matter from the point of view 
of general practice. He has laid down, that 
as a general practice, Mukntears should be 
allowed to appear in every case in Magistrates’ 
Courts as they do now and that asa general 
practice they should not be allowed in any 
case to appear in the Sessions Court, Those 
general rules are both of them equally 
erroneous. The Magistrate has to decide in 
every case whether he will permit a Mukitear 
to appear; and"the Sessions Judge has 
‘ to decide in every. case whether he will 
permit a Mukhtear to appear and we 
think that it is very difficult to exclude 
a qualified practitioner when he appears 
for the defence of an accused person and that 
is all that we desired to put forward when we 
_ issued this Rule. 

It is not competent to the Court below to 
say that this matter was merely put forward 
to test the right of Mukhtears inasmuch as 
the appeal wis almost out of time. The 

. fact that the appeal was almost out of 
time may have been the very reason for em- 
ploying the very first practitioner that came 
to hand, namely a Mukhtear, there being 
nothing against the appearance of the Mukhtear 
in this particular case. We think that the 
Rule should be made absolute and that the 
appeal should be re-heard. Of course, the 

- learned Sessions Judge may still exercise 

his discretion at the hearing of the appeal 
and may permit a Ifukhtear to argue it; but 
that will largely depend upon the question 
whether the accused. person is in a position 
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to employ a Vakil or Pleader and whether 
he elects todo so. All we are anxious to 
avoid is that the defence of an accused person 
may not be shut out merely by the fact that 
he is represented by a Mukhtear. 

The Rule is, therefore, made absolute ‘and 
there will be a re-hearing of the appeal 

Rule made absolute. 


ALLAHABAD HIGH COURT. 
First Civin Appcan FROM ORDER No. 114 or 
1910. 

February 15, 1911. 
Present:—Sir John Stanley, KT, 

Chief Justice, and Mr. Justice Banerji. 

NAUBAT SINGH—Derenpart— | 
APPELLANT 
COTEUS 
BALDEO SINGH AND CTHERS— PLAINTIFFS— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 104, O. XLIIT 
v.1 (a) and (u)-—Return of plaint for presentation 
to proper Court —Order in appeal—No further appeal 
lies—Agra Tenancy Act (II of 1901), s. 197— Objection 
as to order of remand. 

Noappeal Hes from an order passed in appeal 
remanding for trial on the meritsa case in which 
the plaint was returned by the Court of first 
instance for presentation to a proper Conrt. 

Badam Singh v. Musammat Sobta Kuar,2 A. L. J. 
119; Ram Charan v. Sheoraj, 3 A. L. J. 226, referred to. 


First appeal from an order of: the Sub- 
ordinate Judge of Bareilly, dated the«d5th 
ot September, 1910. 

Mr. Muhammad Ishaq, for the Appellant. 

Mr. Sital Prashad Ghose, for the Respondents. 

Judgment.—aA preliminary objection 
has been taken to the hearing of this ap- 
peal on the ground that, having regard to the 
provisions of section 104 (2) of the Code of 
Civil Procedure, no appeal lies to this Court. 
The suit out of which this appeal has arisen 
was brought in the Court of the Munsif. 
He was of opinion that it was not cognizable 
by him and accordingly made an order under 
Order VII, rule 10 returning the plaint to be 
presented to the proper Court. From this 
order an appeal was preferred to the District 
Judge under Order ALIH, rule (1) (a). 
The learned Subordinate Judge, to whose 
Court the appeal was transferred and who 
heard it, was of opinion that the suit was 
cognizable by the Munsif, and accordingly 
seb aside the order of the Munsif and res 
manded the case to his Court for trial on 
the merits. 
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Section 104 (2) provides that no appeal 
shall lie from any order passed in appeal 
under that section. The order appealed 
against is an order passed in appeal under 
that section because clause (č) of the section 
allows an appeal from an order made under 
rules from which an appeal is expressly 
allowed by rules and Order XLIII, rule 
(1) (a) allows an appeal from an order 
made under rule 10 of Order VII. As the 
lower Appellate Court made an order in 
an appeal from an order as allowed by 
rule 43 no further appeal lies from the 
order of the Appellate Court. 

The learned Counsel for the appellants, 
however, relies on clause («) of rule 1, 
Order XLIII which allows an appeal from 
an order undefrule 23, Order XLI remanding 
a case where an appeal would lie from an order 
of the Appellate Court. That clause only 
contemplates appeals from an Order of re- 
mand under clause 23 of Order XLI and 
only in those cases in which had the Ap- 
pellate Court made a decree an appeal could 
have been preferred from such a decree. 
That is not the case here. Clause (u) of 
rule (1) provides for cases which under the 
- former Code of Civil Procedure would have 
come under. section 562 with this further 
addition that no appeal would lie from an 
order of remand in cases in which decree 
of the AppellatéCourt would have been final. 


In other respects the Legislature in enact-' 


ing the provisions of section 104 (2) does 
not seem to have altered the provisions of 
the old law. It seems to us to contem- 
plate only one appeal from an order and 
not two appeals, as is contended for on 
behalf of the appellant. In this view this 
appeal does not lie and must be dismissed. 

Further, we are of opinion that having 
regard to the provisions of section 197 of 
the Agra Tenancy Act, the appellant is 
not entitled to take any objection or raise 
any plea in respect of the order of remand 
made by the Court below. Jf the suit had 
been brought in the Revenue Court, the 
Court to which an appeal from the decision 
of that Court could have been preferred was 
the Court of the District’ Judge, inasmuch 
as a question of jurisdiction was raised and 
decided (see section 177 (f) of the Tenancy 
Act). As the suit was filed in the Court 
of the Munsif an appeal from his order lay 
to the District Judge. Therefore, even if 
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the view adopted in Ram Charan v Sheoraj 
(1) is correct (as to which we express no 
opinion), section ,197 would apply to the 
present case ard no objection can be taken 
to the order of remand. It was, however, 
held in the case of Badam Singh v. Musammat 
Sobta Kuar (2) that the Court of the District 
Judge being the Court to which an appeal 
lay from the decision of the Munsif the 
section applied. In either view, therefore, 
the appeal is not sustainable. We accordingly 
dismiss it with costs. 
Appeal dismissed. 


(1) 3 A. L. J. 226. (2) 2 A. L. J. 119. 


ALLAHABAD HIGH COURT. 
Seconp Civit Appear No, 244 or 1910, 
January 27, 1911. 

Present:—Mr. Justice Griffin. 

Lala RAMCHARAN—Pramtivr— 
Ap2ELLANT 
versus 
LACHMAN PERSHAD—Derenpanr— 
RESPONDENT., 

Res judicata—Two decrees in the same suit—Appeal 
against one decree only-—Other decree allowed to become 
jinal—Appeal barred. 

The plaintiff brought a suit for the removal of 
certain constructions and for a mandatory injunc- 
tion against the defendant. The first Court decreed’ 
the suit in part. Both parties appealed. The lower 
Appellate Court disposed of both appeals in one judg- 
ment but framed two decrees, whereby the decree 
of the Court of first instance was modified. The 
plaintiff preferred an appeal to the High Court 
against the decree framed by the lower Appellate 
Court on the defendant’s appeal: 

Held, that the appeal was barred by res judicata. 

Zaharia v. Debi, 7 A. L. J. 861; J Ind. Cas, 156; 
33 A. 51, Dakhni Din v. Syed Ali Asghar, T A.L.J. 995, 
7 Ind. Cas. 909, followed. 

Second appeal from the decision of the 
Subordinate Judge of Allahabad, dated the 
22nd of December, 1909. 

Mr. Damodar Dass, for the Appellant. 

Mr. Hartbans Sahar, for the Respondent. 

Judgment.—a preliminary objec- 
tion is taken on behalf of the respondent to 
the effect that the question raisedin the ap- 
peal has become res judicata by reason of the 
plaintiff not having appealed against the dec- 
ree passed in another appeal before the lower 
Court in which the same point was decided 
between the same parties against the appel- 
lant. 

The suit was one brought for the removal 


668 INDIAN 


BORA V. NARAIN SINGH. 


' of certain constructions made by the defend- 
ant the next door neighbour of the plaintiff 
and for a mandatory injunction against the 
defendant. The Court of first instance gave 
the plaintiff a decree directing that a certain 
wall built by the defendant should be restor- 
ed to its original height and dismissed the 
plaintiffs suit in respect of the other reliefs 
claimed by him. Against this decree both 
parties appealed. Both appeals were dealt 
with in one judgment. On the appeal by 
the defendant the lower Appellate Court held 
that owing to the delay in bringing the suit, 
the plaintiff was not now entitled to have the 
wall erected by the defendant pulled down 
but that the plaintiff could be adequately 
compensated for the loss caused to him by a 
money-decree. The lower Appellate Court 
fixed the amountas Rs. 380 odd. The decree 
passed upon the defendant’s appeal set out 
that the decree of the Court of first instance 
was modified so far that instead of directing 
the defendant to lower his wall the defend- 
ant would be liable to pay Rs. 380 odd 
as compensation to the plaintiff. The decree 
passed upon the appeal preferred by, the 
plaintiff is to the- following effect: * The 
appeal is dismissed. The decree of the Court 
below is modified.” The decree goes on to 
say that the parties shall bear their own costs 
jn both Courts. The modification referred to 
in this decree can“only be the modification 
set out in’ the decree passed in appeal by the 
defendant. 


The plaintiff comes here in second appeal, 
his appeal being preferred against the decree 
passed by the Court below upon the defend- 
ant’s appeal in that Court. The objection 
taken on behalf of the respondent is based 
upon the fact that the plaintiff has omitted to 
appeal against the decree passed upon his 
own appeal in the Court below. I am refer- 
red to therecently decided cases reported in 
Zaharia v. Debt (1), Dakhni Din v. Syed Ali 
Asghar(2) both of which decisions, in my opi- 
nion, support this contention advanced by the 
learned Vakil for the respondent. On behalf 
of the appellant it is stated that the plaintiff 
in the present appeal asserts only the deci- 
sion passed upon the defendant’s appealin the 
Court below. 

However it may be there remains the fact 


(1) 7A. L. J. 861; 7 Ind. Cas, 158; 33 A. 51. 
(2) 7 A. L. J. 995; 7 Ind, Cas. 909, ` 


, 
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that upon the plaintiff's appeal in the Court 
below, that Court passed a decree which dec- 
ree has not been appealed against and has 
become final. That decree was to all purposes 
to the same effect as the decree passed upon 
the defendant’s appeal in the lower Court. 

I, therefore, allow the preliminary objection 
acd dismiss the appeal. For the same reasons 
the objections taken by the respondent will 
also fail, 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Seconp Civit APPEAL No. 843 or 1909. | 

December 8, 1916. ih 
Present:—Mr. Justice Johnstone and 
Mr. Justice Chevis. 
BU RA—DerenpaAnt— APPELLANT 
versus 
NARAIN SINGH AND anoraer—Prarntires 
— RESPONDENTS. 

Custom —Adoption —Treatment as ` son--Adoptor’s 
declarution—Proof. 

The existence of enmity between the adoptor of 
a son and his collaterals is evidence of a strong 
motive for the former to injure the latter 
and in these circumstances,a Court should re- 
quire specially strong proof that the adoption 
was a genuine act and nota mere “paper”, affair. 

Where there was a deed of adoption but no 
believable evidence that the person adoptdéd: was 
treated as a son and the adoptor had died‘a few 
months after the execution of the deed without 
making any further declaration on the subject: 


Held, that the factum of adoption was not 
proved. 

Budh Singh v. Mula Singh, 40 P. R. 1905; 18 P.L.R. 
1906, distinguished. y 


Second appeal from the order of the Addi- 
tional Divisional Judge, Ferozepur Division, 
dated the 16th June, 1909, reversing that of 
the Munsif ,lst class, Ferozepore, dated the 
24th December, 1908, dismissing plaintiffs’ 
claim. 

Lala Lajpat Raz, for the Appellant. 

Rai Sahib Lala Sukh Dial and Mr. Devt 
Dial, for the Respondents. 

Judgment.—tThe suit is for a decla- 
ration that a deed of adoption, executed by 
Fakiria alias Fauja Singh on 29th May 1907 
in favour of defendant No. 1, Bura,is invalid 
and should not be allowed to affect the re- 
versionary rights of plaintiff after the death 
of defendant No.2, the adoptor’s widow. That 
deed recites an adoption of defendant No, 1 
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carried oat some years previously upon the 
death of the adoptor’s own only son; and 
both Courts have concurred in holding that 
that early adoption is not proved. ‘To clear 
the ground we may say at once that we en- 
tirely agree in this view and endorse the 
reasons upon which it is based. 

The first Court having held as just stat- 
ed,. went on to rule that the deed of adoption 
of defendant No. 1 was executed and that 
Fauja Singh “began to treat him likea son”; 
that here we have no} merely the execution 
of adeed but also “that at any rate after 
the execution of the deed of adoption defend- 
ant No. 1 was treated as’a son as required by 
the said deed’, Defendant No. 1 had also 
pleaded that plaintiff was a consenting 
party to the adoption, but the first Court 
found against defendant No. 1 on this point. 
In the end the Court dismissed the suit with 
costs, 

The lower Appellate Court took a different 
view. Admitting that the custom of adop- 
tion must be presumed to exist among these 
Nazsand that the aforesaid deed was duly 
executed, that Court found that treatment 
as a son was not made- ont and so accepted 
the appeal and decreed the suit with costs 
throughout. 

On further appeal we have heard Mr. 
Lajpat Rai say all that could be said on þe- 
half of defendant No. 1. Our opinion is that 
the views of the lower Appellate Court must 
prevail. We have considered the oral evi- 
dence, which attempts to prove the execution 
of the deed, the factum of previous adoption 
and treatment as a son. The last point is 
the only one that needs any discussion by 
us.. We find in the enmity between the de- 
ceased adoptor and the plaintiff a strong 
motive for the former to injure the latter; 
andin these circumstances we must demand 
specially strong proof that the adoption was 
a genuine act and not a mere “paper” 
affair. Examination of the Jamabandi ex- 
tracts on the file shows that for many years 
defendant No. 1 had been cultivating land 
as a tenant at-will at chak Janesar, a village 
204025 kos from Fauja Singh’s village, 
and he certainly did not lease this cultiva- 
tion up to the date of the execution of the 
adoption deed. Itis idle, therefore, to talk 
of treatment as a son before that date; and 
even after it the evidence of his living with 
Fauja Singh is quite unbelievable. No doubt 
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he visited his own village from time to time, 
but this is not sufficient. 
Mr. Lajpat Rai quotes Budh 


Singh v. 
Mula Singh (1), but that was 


a much 


Stronger case for the adoption than this 


one, for there we find a deed plus declara- 
tion in open Court by the adoptor of his 
intentions, the adoptor being alive at time of 
suit. Here we have a deed, some unbelievable 
evidence of treatment as a son, and the death 
of the adoptor a few months after the execu- 
tion of the deed and before he could make any 
further declaration on the subject. 

For these reasons we hold that this adop- 
tion was a mere “paper” 'adoption and we dis- 
miss the appeal with costs. 


Appeal dismissed. 
(1) 40 P. R. 1905; 18 P. L-R. 1905. 





ALLAHABAD SIGH COURT. 
URIMINAL Reviston-No. 701 or 1910, 
February 11, 1911. 
Present:—Mr. Justice Karamat Husain. - 
MEHARBAN SINGH AND ANOTERR— 
APPLICANTS 
versus 
EMPEROR—Oprosire PARTY, 

Penal Code (Act XLV of 1860), ss. 21, 358—Forest 
Act (VII of 1878), s. 78—Malgazar, duty of—Public 
servant —Assault. 

The assaulting of a malguzar, who was holding an 
inquiry in the matter of damage done to a Govern- 
ment Forest, is nob an offence under section 353 
of the Indian Penal Code, because the hold- 
ing of such inquiry is not one of the legitimate 
duties of the malguzar. 

Revision against the: order of conviction 
passed by the Sessions Judge of Kamaun. 

Mr. R. Alston, for the Applicants. 

The Assistant Government Advocate, for the 
Crown, 

Order.—tThe facts are as follows:— 
Fateh Singh, malguzar, found that the 
villagers had been committing damage in 
a block of Government Forest, and wrote a 
report and sent it to the patwart. Certain 
villagers objected to this and said that an 
inquiry should be held first, and that only 
those found to be guilty should be reported. 
Fateh Singh held an inquiry but the villagers 
said he had no authority to hold such an 
inquiry and assaulted him. Meharbin Singh 
seized him by the collar and Gopal Singh 
threatened to beat him. On these facts 
Meharban Singh and Gopal Singh were con. 


670 
PHULMANI CHAUDHRAIN V. NAGESHAR PRASAD, 


victed under section 353, Indian Penal Code, 
and sentenced to six weeks’ imprisonment. 
There was an appeal to the learned Ses- 
sions Judge of Kamaun who upheld the con- 
viction and dismissed the appeal. In his 
judgment, he said, — Fateh Singh as malguzar 
was bound toreport the damage to Govern- 
ment Forest and was perfectly within his 
rights in making the inquiry. As the 
villagers were responsible for the damage, 
he was clearly acting in his capacity as a 
public servant, and was assaulted in that 
capacity.” The convicts have applied in 
revision to this Court, and itis contended 
by the learned Counsel that the offence was 
assault only and not an offence under section 
353, inasmuch as to hold the inquiry was 
not one of the duties of that malguzar as a 
public servant. In answer to this contention, 
the learned Assistant Government Advocate 
refers me to section 78, Indian Forest Act, 
1878. The material portion of that section 
.for the purposes of this case is as follows:— 
“very person who is employed by the Gov- 
ernment for services to be performed to the 
community shall assist a Forest Officer or 
Police Officer, when there is reason to believe 
that any such offence has been committed 
in such forest, in discovering and arresting 
the offender.” This portion of the section, 
in my opinion, only imposes a duty to assist a 
Forest Officer or Police Officer in discovering 
or arresting the offender. It does not impose 
upon the malguzar, as a public servant, a 
duty to hold an inquiry himself. That being 
thé interpretation I place on the above 
portion of the section, I am of opinion that 
the offence which was committed was not 
under section 353, Indian Penal Code, be- 
cause the inquiry held by the malguzar was 
not one,of his duties. It is, however, ad- 
mitted by the learned Counsel for the ap- 
plicants that they were guilty of assault 
against the person of the malguzar. I, there. 
fore, set aside the convictions and sentences 
under section 353, Indian Penal Code, and 
convict the applicants under section 3852, 
Indian Penal Code. As the accused com- 
mitted only a slight assault, I think the 
sentence they have already undergone is 
sufficient to meet the ends of justice. I, 
therefore, direct that the bail bonds be dis- 


charged. 


Sentences -modijied. 
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(s. c. 8 A. L. J. 155.) 
ALLAHABAD HIGH COURT. 
First Civit Arrgan No. 393 or 1909. 
January 4, 1911. 
Present:—-Mr. Justice Richards and 
Mr. Justice Tudball. 
PHULMANI CHAUDHRAIN—DEFENDANT. . 
© —ÅPPELLANT 
versus 
NAGESHAR PRASAD AND OTAERS— 
PLAINTIFFS— RESPONDENTS. 
Mortgage—Prior and subsequent mortgagees—Sale of 
mortgaged property in execution of prior mortgagee’s 
decree—Subsequent mortgagee not party thereto— 
Amount to be paid by subsequent mortgagee at the time 
of redemption. 
A subsequent mortgagee is not entitled to redeem 
a prior mortgage by simply paying the price for 
which the prior mortgagéo may have purchased the 
property at an auction-sale held in execution of a 
decree obtained by him without joining the subse- 
quent mortgagee as party; but such subsequent mort- 
gageo must, if he wishes to redeem, pay to the prior 
mortgagee the full amount due on his mortgage. 
Dip Narayan Singh v. Hira Singh, 19 A. 527, 
referred to. 
First appeal from a decree of the Sub- 
ordinate Judge of Gorakhpur. 
Mr. Muhammad Ishaq, for the Appellant. 
Dr. Tej Bahadur Sapru, (with him Mr. Iswar 
Saran), for the Respondents... 
fudgment.—tThe facts of the case 
out of which this appeal has arisen are as 
follows:—One Agar Singh was the owner 
of certain shares in seven villages, namely, 
Mania, Ramnapur, Kakrahu, Benipur, Bel- 
ghata, Parsu,and Mahadani. His sharein mauza 
Kakrahu was 1l4-annas. On the 9th of July, 
1280, he mortgaged 8-anna share in mauza 
Kakrahu and a share in mauza Mahadani 
to Sheo Charan Misra, predecessor-in-title 
of the present plaintiffs-respondents for a 
sum of Rs. 555. On the Ast of Decem- 
ber, 1883, he mortgaged 8 anna share of 
muuza Kakrahu together with shares in 
mauza Mania Ramnapur, Benipur, and Bel- 
ghata, to one Jiwan Das, for the sam of 
Rs. 11,500. On the 16th of June, 1885, 
he gave a second mortgage to Sheo Char- 
an Misra of the whole 14-anna share in 
mauza. Kakrahu and a share in mauza 
Parsu for the sum of Rs. 2,000. This 
Rs. 2,000 consisted of Rs. 1,500, due on 
the bond of 9th July, 1880, and Ks. 500, 
eash. Jiwan Das brought a suit on his 
bond of 1883 without making Sheo Char- 
an Misra a party, and obtained a decree 
on the 15th of March, 1887. In execu-. 
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tion of that decree, on the 20th of June, 
1893, an 8-anna share in mauza Kakrahu, 
together with the shares in mauza Ram- 
napur and Belghata, was sold at auction 
and purchased by Musammat Karamraji 
Kuari, the wife of Agar Singh, for the 
sum of Rs. 700. On the 10th of June, 
1895, Karamraji Kuari sold an 8-anna 


share in mauza Kakrahu tothe appellant- 


defendant for the sumof Rs. 4,100. The 
heirs of Sheo Charan Misra have now sued 
on the bond of 16th June, 1885, and 
have made the appellant-defendant a party 
to the suit and seék to bring to sale the 
whole 14-anna share of mauza Kakrahu and 
the share in mauza Parsu. The actual amount, 
dug on their bond was over three lakhs of 
Rupees. The amount due in respect of the 
sum of Rs.- 1,500 (which was the debt 
due on -the old bond of 1880) would come 
to over two lakhs of Rupees. The plaintiff, 
however, sued only to recover Rs. 30,000, 
and the lower Court has held -that this 
isa part of the debt due in respect of 
the old mortgage of 1880. The appellant. 
defendant pleaded that the bond of 1883 
was prior to that of 1885, and that, there- 
fore, the plaintiffs could not bring to 
sale an 8-anna share of mauza Kakrahu 
unless they paid the whole amount due on 
the mortgage of 1883 or at least Rs. 4,100 
the price which she had paid to Karamraji 
Kuari, for this 8-anna share. The lower 
Court held that out of this 8-anna share 
mortgaged in 1883, 6-anna was not mort- 
gaged in the bond of 1880, but that the 
remaining 2-anna was a part of that 2- 
anna share which was mortgaged under that 
bond, decreed the plaintiff’s claim, and 
made the sale of this 6-anna share in 
mauza Kakrahu conditional upon the plain- 
tiffs paying the sum of Rs. 700, to the 
defendant-appellant. The defendant-appel- 
lant appeals and urges that she is entitled 
to receive the sum of Rs. 4,100 before 
her 6-anna share can be put to sale. In 
our opinion the lower Court’s order in 
regard to the payment of Rs. 700 is 
clearly wrong. In the first place Rs. 700 
is not the price which was actually paid 
at the auction-sale .for this 6-anna, but 
the price paid for 8-annas share in this 
village and shares in two other villages. 
In the second place the price paid at that 
auction-sale is not a true measure, in our 
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opinion, of what the plaintiffs-respondents 
ought to pay in order to redeem the prior 
mortgage on the 6-anna share, The fact 
that Sheo Charan Misra’ was no party to the 
former suit which terminated in the decree 
of 15th March, 1887, left in Sheo Charan 
Misra the right to redeem the prior mortgage 
of the property. Theright of the present 
defendant-appellant is the right to have the 
mortgage redeemed. We fail to see on what 
principle she is entitled to receive merely 
the sum which was paid at the auction sale 
whether that was a high price ora low 
price. This was the view taken by a Bench 
of this Court in Dip Narayan Singh v. Hira 
Singh (1), wherein it was held thata subse- 
quent mortgagee is not entitled to redeem a 
prior mortgage by simply paying the price 
for which the prior mortgagee may have 
purchased the property at an auction-sale 
held in execution of a decree obtained by 
him without joining the subsequent mort- 
gagee as party; but such subsequent mort- 
gagee must, if he wishes to redeem, pay to the 
prior mortgagee the full amount due on his 
mortgage. The only difficulty in applying 
this principle to the present case is due to 
the fact that the prior mortgagee Jiwan Das 
and all those persons who may have purchased 
the mortgaged property in execution of his 
decree have not been made parties to this 
suit. There is nothing on the record to 
show whether or not the decree of the 15th 
of March, 1887, has been satisfied or in 
what manner it has been satisfied if at all. 
There is nothing to show whether the other 
properties mortgaged were sold or nob, and if 
sold, to whom and for what amounts, No 
objection was taken by the defendant- 
appellant in the lower Court as to the non- 
joinder of parties, and in this appeal she 
merely claims that she is entitled to receive 
the price which she paid to Karamraji 
Kuari (not for the 6-anna share) but for 
the 8-anna share. In these circumstances, it 
seems to us that the only equitable method 
of doing justice between the parties is to 
allow the plaintiffs-respondents to bring this 
6-anna share in mauza Kakrahu to sale 
conditional on their paying to the appellant 
that portion of the mortgage debt due on the 
bond of 1823 which can properly bh? attribut- 
ed to the 6-anna share in dispute. In 
order to enable us to do this we must have 
(1) 19 A. 527, 
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findiugs by the lower Court upon the 
following .points which we refer as issues 
under Order XLI, rule 25 of the Code of 
Civil Procedure. (1) What was the total 
amount of the debt due on the bond of 
1883 at the date of the sale, namely, the 
20th of June, 1893? (2) What was the 
value of the property mortgaged in the bond 
of 1888 other than the 6-anna share of 
mauza Kakrahu on the date of the sale? 
And what was the value of the 6-anna 
share in mauza Kakrahu? (3) What was the 
proportionate part of the mortgage debt 
which could properly be attributed to the 
6-aina share now in dispute? Fresh 
evidence may be taken, and the case will be 
put up on return of findings. Ten days will 
be allowed for objections. 
Issues remitted. 





(s.c. 9 M. L. T. 273.) 
MADRAS HIGH COURT. 

Ciye Revistoy Petition No. 363 or 1910. 
January 25, 1911. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Ayling. 
NAGARAJA PILLAI—Puarytire— 
PETITIONER 
versus 
VYTHINATHA IYER AND otanrs— 

“ DeFeNDANTS—RESPONDENTS. 

Charter Act (24 & 25 Vic. O. 104), s. 15—Revision of 
interlocutory. order—Civil Procedure Code (Act F of 
1908), s. 115. 

Under the Charter Act the High Court has power 
to revise orders passed on interlocutory applications. 

- Somasundram Chettiyar v. Manika Vasaka Desika 
Gnana Sambanda Pandara Sannadhi, 31 M. 60; 3 M. 
L. T. 246 and Veerabadran Chetty v. Nataraja Desikar, 


28 M. 28, followed. a 
Que&re:—Whether section 115 of the Code of Civil 


Procedure, 1908, was intended to apply to inter- 
locutory orders. 

Petition, under section 115 of Act V of 
1908 and section 15 of the Charter Act, 
praying. the High Court to reviee the order 
of the District Munsif's Court of Mayava- 
ram in F. A. No. 679 of 1910 dated the 
5th day of August 1910 in O. S. No. 112 of 
1909. 

Judgment.—as regards the pre- 
liminary objection that we have no power 
to revise the order in question we are of 
opinion that section 15 of the Charter Act 


INDIAN CASES. 


[1911 


is sufficiently wide to cover a case of this 
nature (See Somasundram Chettyar v. Manicka 
Vasaka Destka Gnana Sambanda Pandara 
Sannadhi (1) and Veerabadraix Chetty v. 
Nataraja Desikar (2), though it may be 
doubted whether the words of section 115 of 
the Civil Procedure Code of 1908 were 
intended to apply to interlocutory orders. It 
is not, however, necessary to decide the latter 
question. 


On the merits we think there can be very 
little doubt that by the words “the produc- 
bion,.,......... is not in the interests of public 
service” in the letter of the Engineer to 
the District Munsif it was intended to convey 
that -in the opinion of the Engineer the pro- 
duction of the documents would be detrimental 
to the interests of the public within the 
meaning of section 124 of the Evidence Act 
under which the privilege was claimed. It is 
also contended that the District Munsif’s 
finding that the communication in question 
was made in official confidence is not based oa 
sufficient data and that he was wrong in not 
inspecting the documents. 


We are unable to say upon the materials 
placed before us and in the exercise of our 
powers of revision that the District Mansif 
was wrong in the circumstances of the case 
in saying that the communication in question 
being from a subordinate officer, was prima 
facte of a confidential nature. The petitioner, 
it must be noticed, did not ask the District 
Munsif to take any evidence on the point, 
As regards the refusal of the District Munsif 
to inspect the documents section 162 of the 
Evidence Act leaves the matter to the 
Court’s discretion and we are notin a 


position to hold that the discretion 
has not been properly exercised in 
this case. This petition is dismissed with 
costs. 


Petition dismissed. 


(1) 31 M. 60; 3 M. L. T. 246, 
(2) 28 M. 28. 
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(s. c. 1 P. R. 1911; 47 P. L.R.1911; 22 P. W. R. 1911.) 
PUNJAB CHIEF COURT. 

First Civin Apprat No. 616 or 1908. 
November 25, 1910, 
Present:—Mr. Justice Shah Din and 
Mr. Justice Chevis. 

GANESHI LAL AND OTHERS—PLAINTIFFS— 
APPELLANTS 


VETSUS 
BENI PERSHAD AND OTHERS-— DEFENDANTS 


— RESPONDENTS. 

Court-fee—Declaratory suit—Consequential relief — 
Plaint, amendment of—Court, duty of, to adjudicate on 
claim as brought—Further relief —Duty of first Court— 
Specific Relief Act (I of 1877), s. 42, proviso. 

A suit fora declaration that plaintiff is the real 
owner ofa decree obtained by defendants against a 
third party and praying for thedecree to be trans- 
ferred to plaintiff is a suit for a mere declaration in 
which no consequential relief is sought. The latter 
part of the prayer isa mere surplusage. The plaint 
in such a suit should, therefore, bear only a ten- 
rupee stamp. | 

Shrimant Sagajirao v. Smith, 20 B. 736; Zinnat-un- 
nessa Khatun v. Girindra Nath Mukerjee, 30 C. 788, 
followed. 

Gour Mohun Gouli v. Dina Nath Karmokar, 25 C, 
49; Raj Narain Das v. Shama Nando Das, 26 ©. 
845, distinguished, 

It is the duty of the Court to adjudicate on a claim 
as brought; it cannot direct parties to alter their 
claims. Where plaintiff claims to be the real owner 
of the whole of a decree, the Court should adjudi- 
cate on that claim and not direct the plaintiff to 
reduce his claim. 

Where no further relief is claimed in a de- 
claratory suit, it is for the first Court to decide 
whether further relicf could be sought and con- 
sequently whether the proviso to section 42 of the 
Specific Relief Act would operate as a bar. 


First appeal from the order of the District 
Judge, Karnal, dated the 21st April 1908, 
returning the plaint for amendment. 

Lala Dwarka Das, for the Appellants. 

Mr. Shadi Lal, for the Respondents. 

Judgment.—the plaintiffs allege 
that they sent Rs. 6,C00 to Beni Pershad 
and Jagan Nath, who were to acquire for 
them land from Shib Narain Singh, that 
the acquisition of the land fell through, 
but that Beni Pershad and Jagan Nath sued 
Shib Narain Singh and got a decree 
against him for the money advanced, that the 
decree has not been executed, and pluintiffs 
now seek a declaration that they are 
the real decree-holders, and that the decree 
should be transferred to them. The suit 
was brought on a Rs. 10 stamp. The 
lower Ccurt holds that conseqiential relief 
has been claimed, and that the plaint 
must be amended; that plaintiffs must state 
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clearly the amount to which they consider 
themselves to be entitled and must explain 
their case more fully, and that if plain- 
tiffs consider themselves entitled to the 
entire decretal amount, they must state the 
reasons.” 

The first question for decision is whether 
the plaint should be regarded as one seek- 
ing for further relief than a mere de- 
claratory decree. For the plaintiffs, who 
are appellants in this ‘case, it is urged 
that no further relief has been sought, and 
Shrimant Sagajirao v. Smith (1), Gour 
Mohun Gouli v. Dina Nath Karmokar (2) 
and Zinnat-un-nessa Khatun v. Gtrindra Nath 
Mukerjee (3) are quoted. For respondents 
Raj Narain Das v. Shama Nando Das (4) 
is relied on, but in this ruling the question 
was not whether further relief fad been 
sought, but whether further relief could 
be sought. Here the plaint has been re- 
turned on the ground that further relief 
has been sought. In Raj Narain Das v. 
Shama Nando Das (4) it is clear that no 
further 1elief had been sought; the suit 
was dismissed on the ground that further 
relief could be, and had not been, sought, 
and that plaintiffs were debarred by proviso 
to section 42 of the Specific Relief Act 
from obtaining a mere declaratory decree. 

In Shrimant Sagajtrao v. Smith (1) 
the only prayer in the plaint was that a 
certain decree should be declared null and 
void; this was held to be a claim for a 
declaratory decree without consequential 
relief. 

Gour Mohun Gouli v. Dina Nath Karmo- 
kar (2) is only quoted with reference to 
certain remarks in the last paragraph on 
page 51, and is irrelevant so far as the 
question before, us is concerned, which is 
not whether further relief can be sought, 
but whether further relief has been sought. 
The same may be said as regards certain 
remarks in the first paragraph of page 53 
of the same ruling as to the results of a 
decree for a declaration being obtained. 


In Zinnat-un nessa Khatun v, Girindra Nath 
Mukerjee (8), it was held that a suit in 
which the only prayer was for a declara- 
tion that a certain decree was ineffectual 


(1) 20 B. 736. 
(2) 25 C. 49. 

(3) 300. 788. 
(4) 26 0. 845. 
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and inoperative against the plaintiffs was 
a suit for a declaratory decree without 
consequential relief. The learned Judge 
(Maclean, C. J) remarks,— The safest 
course in these cases is to ascertain what 
the plaintiff actually asks for by his plaint, 
and not to speculate upon what may be the 
ulterior effect of his success.” ; 

In the present case,.the plaintiffs ask 
for a decree declaring them to be the real 
owners of the decree obtained by Beni Per- 
shad and Jagan Nath and for the decree 
to be transferred to them. ‘The latter 
part of this prayer appears to us to be 
mere surplusage. A somewhat similar case 
is when a person in possession of land 
seeks for a declaration that a mutation 
recorded in favour of another person by 
the Revenue Courts shall not have any 
effect against him ; in such cases the plaint 
often contains a superfluous and unnecessary 
prayer that the entry should be corrected, 
which prayer may be disregarded as sur- 
plusage. 

Following Shrimant Sagajirao v. Smith 
(1) and Zinnat-un nessa v. Girindra Nath 
Mukerjee (8), we hold that the present 
suit is one in which no consequential relief 
has been sought, and has rightly been 
brought on a Rs. 1C stamp. 

As to the other respects in which the 
lower Court has directed the plaint to be 
amended, we note that the plaint is per- 
fectly clear. Plaintiffs claim to be the 
eal owners of the whole decree, and the 
District Judge should adjudicate on that 
claim and not direct the plaintiffs to re- 
duce their claim. The Courts must ad- 
judicate on claims as brought and cannot 
direct the parties to alter their claims. As 
to requiring the plaintiffs to explain their 
claim, ib appears to us that the plaint 
contains all necessary particulars, and that 
any further explanations would be mere 
arguments which would be only out of 
place in the plaint. We hold, therefore, 
that the plaint has wrongly been returned 
for amendment, and we accept this appeal 
and direct the Districh Judge to receive 
the plaint again and to proceed with the 
case. 

We note that it is still forthe District 
Judge to decide whether the suit, as lodg- 
ed, cannot succeed by reason of the pro- 

ọ to section 42 of the Specific Relief 
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Act; on this part of the ease we ex- 
press no opinion, though some of the rul- 
ings above cited may perhaps throw light 
on the question. All that we decide at 
present is, that no further relief fhan a 
mere declaration has been sought. If the 
learned District Judge should arrive at a 
finding that further relief can be sought, 
the above-mentioned proviso must, of course, 
be regarded as a bar to a decree for'a 
declaration. ‘Whether in that case a fur- 
ther opportunity of amending the- plaint 
should be offered, it will be for the Dis- 
trict Judge to decide, but if such an op- 
portunity is offered and refused, tle Dis- 
trict Judge will, of course, have. to dismiss 
the suit. 

Stamp onappeal will be refunded ; other 
costs in this Court will follow the event. 

Appeal accepted. 





(s. ©. 4 P. R. 1911; 45 P. L. R. 1911.) 
PUNJAB CHIEF COURT. 
Civit Revision No. 1650 or 1909. 
November 23, 1910. 

Present: —Sir Arthur Reid, Krt., Chief Judge, 
Sardar ARUR SINGH—Derenvant— 
PETITIONER 

A wersus 
BUA DITTA AND ANOTHER—PGAINTIPF AND 
Deren DANT—RESPONDENTS. 

Punjab Oourts Act (XVIII of 1884), 3.70 (1) (a)— 
Revision—Erroneous decision by Appellate Court “about 
jurisdiction of first Court—Competency of appeal. 

Under section 70 (1) (a) of the Punjab Courts Act, 
tho Chief Court cannot interfere with an appellate 
judgment deciding, though erroneously, that the 
Court of first instance had jurisdiction to hear ‘the 
sulit. 

Daulat Ram v. Asa Ram, 45 P. R. 1886, foliowed. 

Where a Court of first instance decides a suit and 
passes a decree, an appeal lies to the appellate Court 
and the fact that the Court of first instance had no 
jurisdiction to entertain and decide the suit would 
not prevent the appeal lying. 

Petition under section 70 (1) (a) of Act 
XVIII of 1884 as amended by Act XXV of 
1899, for revision of the decree of the Divi- 
sional Judge, Amritsar Division, dated the 
3rd May 1909. 

Mr. Lal Chand, for the Petitioner. 

Messrs. Muhammad Shafi, Ganpat Rat and 
Duni Chand, for the Respondents. 

J udgment.—A preliminary objection, 
that Daulat Ram v. Asa Ram (1) is authority 

(1) 46 P. R. 1886. 
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for holding.that .this.Court cannot interfere 
with the decree of ihe lower Appellate Court 
under section 70 (1) (a) of the Punjab Courts 
Act, has force. The ouly ground taken which 
can be held to be a ground under the sub-sec- 
tion is the first, that the suit is not maintain- 
ableand is not cognizable by Civil Courts, and 
the ruling cited is that an appellate judgment 
deciding, though erroneously, that the Court 
of first instance had jurisdiction to hear the 
‘suit is not open, to revision by this Court. 

The Court of first instance having decided 
the sait and passed a decree, an appeal lay 
to the lower Appellate” Court and the fact 
that the Court of first instance had not 
jurisdiction to entertain and decide the suit 
would not prevent -the appeal lying. The 
lower Appellate Court, therefore, had jurisdic- 
tion to entertain and decide the appeal and 
the ruling cited is directly in point. 

The learned Advocate for the -petitioner 
has not been able to cite any authority over- 
ruling Daulat Ram v. Asa Ram (1). That 
case was decided after the decision 
of iheir Lordships of the Privy Council 
in Amir Hassan Khan v.. Sheo Bakhsh 
Singh (2), and with due regard to that deci- 
sion, I see no reason for referring this 
application to a Full Bench and I follow 
Daulat Ram v. Asa Ram (1) which is on 
all fours with the facts of this case, with the 
exception thatit dealt with an objection to 
the territorial jurisdiction of the Court of 
first instance. The principleinvolved is the 
same in both cases. 

The application is dismissed with costs. _ 

$ ` Revision rejected, 

(2) 11 C. 6; 111. A. 237, 





, (s.u. 2 P. R. 1911; 46 P, L. R. 1911.) 
PUNJAB CHIEF COURT, 
SECOND Civiu APPEAL No. 376 or 1910, 
November 25, 1910. 

Present: —Mr, Justice Shah Din and 
Mr, Justice Chevis. 
Musammat NIHALI AND OTHERS—- 
DEFENDANTS— APPELLANTS 


versus 
LEHNA AND orHers—PLaintirss— 
RESPONDENTS. 


Custom—dAlienation— Widow —Euchange— Necessity 
— Consent of reversioners—Improvement. 

A widow, in possession of her husband’s estate, 
cannot effect an exchange of the land except for 
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negessity or with the consentof the reversioners. 
A widow cannot make exchanges even for the purpose 
of improving the estate. 


Further appeal from the decree of the 
Divisional Judge, Ambala Division; dated 
the 16th December 1909. 

Lala Dwarka Das, for the Appellants. 

Mr. Miran Bakhsh, for the Respondents. 


Judgment.—Musammat Nihali is 
widow of Raja Ram, and holds his land 
on the usual life-tenure. She exchanged 
2 bighas, 1 biswa of the land with defend- 
ants Nos. 2 and 3 and then mortgaged 
the land taken in exchange together with 
some other land to defendant No. 4. The 
collaterals sue for a declaration that the 
exchange shall not affect their reversionary 
rights. It may be noted that the exchange 
alone is attacked in the present suit, and 
not the mortgage. The First Court dis- 
missed the suit but the learned Divisional 
Judge on appeal held that the widow 
could not exchange the land except for 
necessity, and that no such necessity had 
been proved. The widow and the alienee 
appeal, 

For the appellants it is urged that there 
is no law or custom preventing a widow 
from effecting an exchange, if thereby she 
improves the estate and increases the in- 
come, and also that the former income 
from the land was insufficient to support 
her. It is argued that the exchange was 
effected in order to get together in one 
block a quantity of land sufficient for a brick- 
kiln, that the block was then leased for a 
kiln, and that the estate has been improved 
thereby. It may be remarked that the so- 
called mortgage is really a lease for twenty 
years for Rs. 800; at the end of that period 
the land is to be restored without re-payment, 
It is also urged that the customary prohibi- 
tion against alienations by a widow only 
applies to cases of sale and mortgage and not 
to cases of exchange, but no authority in 
support of this argument is quoted, and, in 
our opinion, it is necessity alone which can 
justify any sort of alienation by a widow. We 
are aware of no authority to the effect that a 
widow can make exchanges even for improve. 
ment. She is bound to preserve the estate, 
and it appears to usthat to allow the pro- 
position that she can effect exchanges for the 
mere purpose of improving it or getting a 
larger income from it, would be to open the 
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door io all sorts of rash speculations and 
enterprises which might prove higbly 
injurious or inconvenient to the reversioners. 

For instance, a widow, residing in her 
parents’ village, might conceivably exchange 
her husband’s land for land in the village of 
her parents, the exchange might suit her 
convenience, and the estate might yield a 
larger income than before, but it would be 
unreasonable to force the reversioners to take 
over, on the death of the widow, Jand which, 
though yielding a larger income, was situated 
a great distance from their own village. No 
doubt, cases might occur in which the ex- 
change would ultimately suit the convenience 
of the reversioners and benefit them in every 
way; as, for instance, the exchange of an 
outlying piece of land for a piece of equal 
value adjoining the main portion of the estate, 
but usually in such cases of manifest ad- 
vantage the consent of the reversioners could 
easily be obtained. Without such consent, we 
are of opinion, that in nocase can a widow 
effect an exchange except for necessity. In 
the present case it most certainly cannot be 
said to have been shown that the income 
prior to the exchange was insufficient to 
support the widow, and so we hold that no 
necessity for the exchange has been shown 
to exist. The exchange, therefore, cannot 
be held to be binding on the reversioners. 

In the present case we further hold that 
it is not shown that the exchange is for the 
benefit of the estate. No doubt, the widow 
profits by it at present, but whether the 
brick-making business will be profitable in 
the long run cannot be said. And even if 
the brick-making should turn ont to be a 
success, the reversioners may well object to 
the conversion of agricultural land into a 
brick-kiln, for they may have no inclination 
to become brick-makers orto let their land 
to others for the purpose of making bricks, 
and to submit them to the expense of re-fitting 
the land to its original use would he quite 
inequitable. 

We uphold the decision of the learned 
Divisional Judge and dismiss the appeal 
with costs, 

Appeal dismissed, 
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(s. c. 5 P. R. 1911; 48 P. L. R. 1911.) 
PUNJAB CHIEF COURT. 
Secoxp Crvin Appeat No. 394 or 1910. 
November 25, 1910. 
resent: —Sir Arthur Reid, Kr., Chief Judge. 
BANWARI DAS—Derenpant—APPELLANT 
VETEUS j 
NATHU SHAH AND OTHERS—PLAINTIFFS — 
RESPONDENTS. 

Court-fee—Redemption suit—Appeal by mortgagee— 
Prayer to “raise money payable on redemption-— 
Valuation—Court Fees Act (VII of 1870), Sch. I, Art.l, 

Tn a suit for redemption, the Court of first instance 
found that the amount payable on redemption was 
Rs. 670, the Appellate Court reduced this sum tc 
Rs, 190. The mortgagee in further appeal prayed 
that this amount be raised to Rs. 1,190: 

Held, that under Schedule I, Article 1 of the Court 
Fees Act the Court-fee payable on the memo- 
randum of further appeal should be calculated on 
Rs. 1,000, the difference between Rs. 190 and Rs. 1,190 
which is the value of the subject-matter in dispute 
in appeal, 

Reference under Court Fees Act, 1870 ; 29 M. 367; 
16 M. L. J. 287, Nepal Raiv. Debi Prasad, 27 A. 447; 
A. W. N. (1905) 40; 2 A. L. J. 105, followed. 

Kishen Chand v. Taj-wd-din, 23 P. R. 1909; 197 
P. L. R. 1908; 37 P. W. R. 1909; I Ind. Cas. 870, dis- 
tinguished. 

Second appeal from the decree -of the 
Divisional Jadge, Ambala Division, dated 
the 8th January 1910. 

Lala Dwarka Das, for the Appellant. 


Judgment.—tThe first question for 
decision is whether the Court-fee on the 
memorandum of appeal is adequate. 

It is proportionate to the amount of the 
principal mortgage-money. 

The Court of first instance found that the 
amount payable on redemption was Rs. 670, 
including arrears of chakota (mesne profits 
or rent) due. On appeal the lower Appellate 
Court reduced this sum to Rs. 190. 

The prayer on appeal is, that this sum be 
increased to Rs. 1,190. 

Kishen Chand v. Taj-ud-din (1) dealt with 
jurisdiction only, with reference to section 
40 of the Punjab Courts Act, and did not deal 
with Court-fees. 


Reference under Court Fees Act, 1870 (2) is 
directly in point, and the rule laid down 
therein is that Article 1, Schedule I of the Act 
applies, the Court-fee being payable on 
the value of the subject-matter in dispute 
in the appeal. 

(1) 23 P. R. 1909; 1 Ind. Cas, 870; 197 P. L. R. 


1908; 37 P. W. R. 1909. 
(2) 29 M. 367 ; 16 M. L. J. 287, 
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The ruling follows Nepal Rai v. Debi 
Prasad (8), and I see`no reason for ditfering. 

The valne of the subject-matter in dis- 
pute here is Rs. 1,000, d.e., the difference 
between: Rs. 190 decreed by the lower 
Appellate Court and Rs. 1,190 claimed. 

The Court-fee must consequently be made 
up to Rs. 75. 

Admitted, Division Bench, subject to the 
Court-fee being made up within 14 days of 
this date. 


(3) 27 A. 447; A. W. N. (1905) 40; 2 A. L, J. 105. 
a NE 


(a,c. 1 P. R. 1911 Cr; 4 P. W. R. 1911 Or) 
PUNJAB CHIEF COURT. 
Criminar Revision No. 1444 or 1910. 

December 9, 1910. 

Present:—Sir Arthur Reid, Kr., Chief Judge, 
and Mr. Justice Rattigan. 
EMPEROR—Comprainant—PETITIONER 
VErSUs 
GOBINDA AND otHers—AccusED— 
RESPONDENT. 

Jurisdiction—Dacotty—Resident of an Indian Native 
State accused of belonging to a gang of dacoits, arrested 
im that State and brought to Bittish India—Penal Code 
(Act XLV of 1860), s. 400-—Criminal Procedure Code 
(Act V of 1898), 8. 181 (1). 

The words “may be inquired into and tried by a 
Court within the local limits of whose jurisdiction the 
person charged is” in section 181 (1) of the Code of 
Criminal Procedure, 1898, justify the commitment by 


a Magistrate in a District of British India, to the - 


Court of Session which has jurisdiction over that 
District, of a resident of a Native Indian State arrest- 
ed in the State and accused of the offence of belong- 
ing to a gang of dacoits, although the accused’s 
participation in any dacoity or association with 
dacoits in that District has not beeu alleged. The 
word “is” after the word “charged” in the said section 
gives the Magistrate jurisdiction equally whether the 
accused ha” come within the local limits of his juris- 
diction on his own accord or has been brought there 
by force. 

Mulunmad Yusuf-ud-din v. Crown, 6 P. R. 1897, 
25 0. 20; 24 I.A. 187 (P.O), Jumma v. Crown, 17 P.R. 
1906; 4 Cr. Tu. J. 89; Cr. Ap. No. 298 of 1907; and Crown 
v. Magan Lal, 6 B. 622, referred to. 


Case reported by the Sessions Judge, 


Delhi Division, with his No. 987 of 4th 
October, 1910. 
Grounds.—In this case nineteen 


persons have been committed to the Sessions 
Court for trial on charges under section 400, 
Indian Penal Code, by Lala Achhra Ram, 
Magistrate of the Ist Class, 
There were at first only eighteen accused 
persons before the Court, and the Magistrate 


INDIAN OASES. 


Gurgaon. 


677 


proceeded under section 512 of the Criminal 
Procedure Code against the other four ac- 
cused, who were said to be absconding. The 
evidence against accused Nos. 1 to 18 was 
finished on the 22nd August, and the accused’s 
statements were taken on the 22nd and 23rd. 
After that the Magistrate went to Hodal and 
to Muttra to make certain inquiries in the 
case, and then went to Dig in Bharatpur 
State. 

Mangtu, accused No. 19, was arrested on 
the 28th Augustin Bharatpur State, and on 
the 3rd September was brought before Lala 
Achhru Ram, who took the evidence of a 
head-constable in regard to Mangtn’s arrest 
and the evidence of the three approvers, and 
also Mangtu’s statement. Those proceedings 
took piace at Dig. 

On the 5th September, when the Magis- 
trate had returned to Gurgaon, the Public 
Prosecutor raised certain objections to the 
proceedings taken at Dig, said that he wished 
to produce evidence against Mangtu, and did 
not close his case, and asked that the 
complainants might be produced and that the 
evidence of the persons who named Mangtu 
might be taken in his presence. 

The Magistrate overruled the objections, 
refused to take further evidence, and com- 
mitted the accused to the Sessions Court. 

The Magistrate’s procedure appears to me 
to have been both irregular and illegal. 

In the first place he has contravened sec- 
tion 258 (1) of the Criminal Procedure Code 
in refusing to take all the evidence which 
the Public Prosecutor wished to produce 
Secondly, he had no power to hold an in- 
quiry outside his jurisdiction. He was 
invested with powers asa Magistrate of the 
Gurgaon District, and had no power to hold 
an inquiry at Dig in Bharatpur State. His 
proceedings at Dig are, in my opinion, void. 

In his order of the 5th September passed 
on the Public Prosecutor’s objections, the 
Magistrate says that all the 170 witnesses 
could not be produced without unreasonable 
expense, delay and inconvenience, and holds 
that section 512 of the Criminal Procedure 
Code, therefore, fapplies. 

But, in the first place, the witnesses do not 
live at a very great distance. Bharatpur 
State, in which most or many of the witnesses 
live, adjoins the Gurgaon District. In the 
second place it would not be necessary to 
produce all the witnesses again, Only those 
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would have to be produced whose evidence 
affects Mangtu, and ihey would be few in 
number. Moreover, it appears from the 
commitment-order that it is on the 
strength of the inquiry made at Dig that the 
Magistrate has committed Mangtu for trial. 

He says in the order,— “The statements of 
the approvers and the admission of Mangtu 
are sufficient to commit him to the Court of 
Session.” h 

The only other guestion is, whether sec- 
tion 531 of ithe Criminal Procedure Code will 
validate the commitment. I think it will 
not, for two reasons. The first is, that the 
words “local area” in section 531 refer only 
to local areas governed by the Criminal 
Procedure Code, Bichitranand v. Bhugbut 
Perai (1). The Code does not extend to 
Native States, but only to British India 
[section 1 (2)]. Consequently, section 531 
does not apply and cannot give validity to 
the proceedings taken in Bharatpur State. 

The second reason why the commitment 
should not be allowed to stand is, that it is 
quite possible that the accused Mangtu may 
have been prejudiced by the inquiry being 
made at Bharatpur. The only corroboration 
of the approvers’ statements as against him 
was his own statement in which he said he 
had taken part in two of the dacoities, That 
statement was made while he was still in 
police custody, and it is possible that he 
would not have made any admissions if he 
had been questioned after being brought to 
Gurgaon and placed in the judicial lock-up. 
Th that case he might have been discharged 
unless the prosecution produced other evi- 
dence to corroborate the approvers’. 

. For the reasons given above I am of 
opinion that the commitment, so far as 
Mangtu is concerned, is illegal, and should 
be quashed under section 215 of the Crimi- 
nal Procedure Code. 

The commitment of accused Nos. 5, 17 and 
18 also appears to me to be bad for want of 
jurisdiction. The Magistrate has not men- 
tioned in the charges the places at which 
the accused committed the offence under 
section 400, Indian Penal Code, but as he 
has mentioned the places at which each is 
said to have committed dacoities, 1 presume 
that he means that the offence under sec- 
tion 400, Indian Penal Code, was committed 
at those places. Accused Nos. 5, 17 and 18 

(1) 16 0. 667. 
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are stated in the charges to have committed 
dacoities at certain places in the Muttra 
District, but not at places in the Gurgaon 
District. i 

The accused are mostly residents of Bharat- 
pur State, and none -belong to the Gurgaon 
District, and the first question is- whether 
those members of the gang who did not go 
to the Gurgaon District, can be said to have 
committed the offence under section 40, 
Indian Penal Code, in that district. Suppose 
there is a gang of twenty dacoits in Bharat- 
pur State, and five of them go and commit a 
dacoity in the Gurgaon District, have the 
other fifteen committed an offence under 
section 400, Indian Penal Code, in the 
Gurgaon District? In my opinion they have 
not. They are members of the whole gang 
of twenty dacoits, but not of the gang of 
five which go to the Gurgaon District. That 
gang of five is only a section or sub-gang of 
the gang to which the remaining fifteen 
belong. ‘Those fifteen men cannot be said 
to have committed .the offence of being 
members of a gang of dacoits in the Gurgaon 
District, when the gang, of which they are 
members, has never existed in that District. 
For this reason accused Nos. 5, 17 and 18, 
who did not go to the Gurgaon District with 
the rest of the aceused, did not commit an 
offence under section 490, Indian Penal Code, 
in that: District. They were members of the 
whole gang and not of that section of -it 
which committed dacoities in the Gurgaon 
District. 

The next question is, whether jurisdiction 
is given by section 181 (1) of the Criminal 
Procedure Code which provides that the 
offence of having belonged to a gang of 
dacvits may be inquired into or tried by a 
Court within the local limits of whose juris- 
diction the person charged is, If the word 
“is” in this clause meant “is ab the time of 
the inquiry or trial’? the result would be, 
that tbe offence could be inquired into or 
tried at any place in British India, . however 
remote from the place where it was com- 
mitted or the place of the aceused’s arrest. 
This would be an anomaly which the legis- 
lature can hardly have intended. It appears 
to me either that the word “is” in the clause 
in question has reference to the word 
“charged” in section 181 (1), certainly has 
no reference to the charge framed by the Ma- 
gistrate, for that charge does not precede, but. 
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follows, the inquiry and the place at which 
the inquiry isto be held could not be fixed 
by reference to the place at which an event 
will occur when the inquiry is over. I think 
that a person must be deemed to be 
charged” within the meaning of section 181 
(1) of the Code at the time when he is 
arrested. That section, therefore, does not 
give jurisdiction to the Gurgaon Court ex- 
cept in respect of persons arrested in the 
Gurgaon District, 

Consequently, the Magistrate had no juris- 
diction to commit accused Nos. 5, 17 and 18 
for trial, as the offence which they are 
alleged to have committed was not com- 
mitted in the Gurgaon District, and they 
were not arrested in that District. 

Section 531 of the Criminal Procedure 
Code may perhaps apply to validate the 
commitment of those three persons, but it 
will ‘not give me jurisdiction to try them. 

The only other question is whether the 
commitment should be quashed only in 
regard to accused Nos. 5,17, 18 and 19 or 
in toto. As regards thisit is to be observed, 
that although the Magistrate finds there is 
a prima facie case against the accused of 
being members of a gang of dacoits, he 
has nob considered the question whether 
there is sufficient proof of their having been 
members ofa gang of dacoits in the Gurgaon 
District. If my views on the point of jurisdic- 
tion are correct the prosecution must be 
confined to the charge of the commission of 


an offence under section 400, Indian Penal | 


Code, in the Gurgaon District except in the 
case of accused No, 2, who was arrested 
in the Gurgaon District, and to whom 
section 181 of the Criminal Procedure Code 
will apply. 

I forward the files to the Chief Court and 
recommend that, for the reasons I have given, 
the commitment bə set aside, either wholly or 
in part. 

The Government Advocnte, for the Petitioner. 

Order.—The question for consideration 
is whether the words “may be inquired into 
or tried by a Court within the local limits of 
whose jurisdiction the person charged is” in 
section 181 (1) of the Code of Criminal Pro- 
cedure, justify the commitment by a Magistrate 
of the Gurgaon District to the Gurgaon Ses- 
sions Court, of a resident of a Native Indian 
State arrested in that State, and accused 
of the offence of belonging t? a gang of 
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dacoits, the prisoner's paiticipation in 
any dacoity or association with dacoits 
in the Gurgaon District have not been al- 
leged. 

Had the charge been of an offence com- 
mitied in the Gurgaon District, section 
177 of the Code of Criminal Procedure would 
have given the Gurgaon Court jurisdiction— 
Juma v. King-Emperor (2). 

In Empress v. Magan Lal (8) it was held 
that an Indian subject of Her Majesty arrested 
in a Native Indian State and brought into a 
British District under arrest must be held to 
have been “found” in that District and could 
be tried therein for an offence committed in 
the State. 

In Criminal Appeal No. 208 of 1907 a Divi- 
sion Bench held that a person charged with 
committing an offence in a Native Indian State 
and arrested at Singapur and brought under 
arrest into the Ludhiana District must be 
held to have been “found” in that District 
within the terms of section 188 of the Code 
of Criminal Procedure. The two authorities 
above cited were referred to. 

In Muhammad Yusuf-ud-din v. Queen 
Empress (4) their Lordships of the Privy 
Council dealt with the legality of a warrant 
of arrest. The case before us has proceeded 
beyond that stage; and is stronger than the 
ease dealt with in the unreported and 
Bombay judgments, the proposition that the 
word “found? means “first found” having 
far more force than the proposition that the 
word “is” means “is of his own accord.’ 
The word “is” is clear and simple, while it 
may be contended that a person cannot be 
“found” after his exact whereabouts are 
known and where a word standing by itself 
is clearly intelligible, cogent reasons for 
declining ‘to accept it without qualification 
must be adduced. No such reasons are 
disclosed by section 181 or corresponding 
sections. 


We are satisfied that the question above 
stabed must be answered in the affirmative, 
and that the Magistrate consequently had 
jurisdiction to commit all the accused persons 
to the Court of Session which had jurisdic- 
tion over his District. This disposes of the 
reference. 


(2) 17 P. R. 1906 Cr. 4 Cr. L. J. 89. 


(3) 6 B. 622. 
(4) 6 P. R. 1897; 25,C. 20; 247, A. 187, 
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The record will be returned to the Sessions 


Court, 
Record re turned. 


(s. c. 6 P. R. 191%; 49 P. L. B. 1911.) 
PUNJAB CHIEF COURT. 
Seconp rvi Arrear No. 342 or 1910. 
November 26, 1910. 

Present: - -Sir Arthur Reid, Kr., Chief Judge. 
FAKIRA anc OTHERS—DEFENDANTS— 
APPELLANTS 
versus 
MEHR SHAH AND OTHERS—-PLAINTIEFS— 
RESPONDENTS. 

Religious Institutions— Muhammadan shrine—Muja- 
wars—Liability to dismissal—Oompensation. 

The rule generally governing majawars in the 
Attock District is that they are servants liable to 


dismissal. 
Muhammad Tahir v. Najibulla, 154 P. R. 1888, 


followed. 
Long service and the fact that the mujawars have 


built houses in the neighbourhood of tho shrine do 
not deprive the heads of the shrine of the right 
to dismiss and eject the mujawars, though the latter 
may be entitled to compensation on ejectment. 


Second appeal from the decree of the 
Divisional Jndge, Attock Division, dated 
the 25th November 1909. 

Mr. Nanak Chand, for the Appellants. 

Bhagat Govind Das, for the Respondents. 

Judgment.—tI see no reason for 
interference. The shrine admittedly contains 
the tomb of the ancestor of the plaintiffs- 
respondents. Counsel for the appellants has 
been unable to establish the contention that 
the respondents came into Court on a specifie 
allegation of a special agreement entitling 
them to oust theappellants and has further 
been unable to citeevidence of any income 
from the shrine. 

“Although Muhammad Tahir v. Najibulia 
(1) deals with a shrine in the Peshawar 
District, I seeno reason to doubt that the 
rule held therein to be established, viz., that 
mujawars generally in shrines in the 
Peshawar District are servants liable to dis- 
missal, is the rule generally governing 
muiawars in the adjacent District of Attack. 

As pointed out by the learned Divisional 
Judge, long service and the fact that the 
appellants have built houses in the neigh- 
bourhood of the shrine, do not deprive the 
respondents of the right to dismiss and 
eject the appellants, though the latter 


(1) 154 P, R. 1888, 
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ALLAN KHAN V., DOST MUHAMMAD, 


entitled to compensation on 


may be 
ejectment. 

The appellants stated in the Court of 
first instance that their case was closed, 
and no ground for a remand has been 
established. 

Apart from a right to dismiss at will,. the 
facts found by the Courts below constitute 
good reasons for dismissal. 

The appeal fails and is dismissed, bot 
having regard to the long service of the 
appellants and their ancestors, I leave 
the parties to bear their own costs of all 
Courts. 

Appeal rejected. 





(s. 6. 8P. R. 1911.) 
PUNJAB CHIEF COURT. 

Seconp Oivir Appear No. 120 or 1910. 
November 29, 1910. 
Present:—Sir Arthur Reid, Kr., Chief Judge. - 
ALLAN KHAN AND oraurs—Derenvants—- 

APPELLANTS 


versus 
DOST MUHAMMAD KHAN—Putaintirr— 
RESPONDENT. 

Limitation Act (XV of 1877), s. 14, scope of—"“ Defect 
of jurisdiction or other cause of like nature” —" Unable 
to entertain’ —Defect in form—Misjoinder of parties 
or causes of action, 

Section 14 of the Limitation Act does not apply to 
a case in which a plaint is found to be bad by reason 
of misjoinder of causes of action and parties and is 
returned for amendment. 

The words “is prosecuted in good faith in a Court 
which from defect of jurisdiction or other cause of a 
like nature is unable to entertain it” donot extend 
to cases in which a Court can entertain a suit, but is 
unable to passa decree by reason of defectin the 
form of the suit. 

The words “unable to entertain” are not 
with “unable to decide”. 

An improper joinder of parties or causes of action 
is not “a cause of a like nature” within the meaning 
of section 14. 

Raja of Faridkote v. Sirdar Gur dyal Singh, 34 P. R. 
1898; Narayanan Chetty v. Kannammai Achi, 28 M. 
338 and India Publishers Limited v. Aldridge, 35 C. 
728 (F. B.); 12 C. W. N. 478, followed, 

Mathura Singh v. Bhawani Singh, 22 A. 248, (F. BJ), 
dissented from. 


Second appeal from the decree of the 
Divisional Judge, Multan Division, dated the 
8th October 1908. 


Bhagat Ishwar Das and Khawajah Za-ud- 
Din, for the Appellants. 
Mr. Bindra Ban, for the Respondent, 


identical 
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Judgment,.—tThis appeal and Civil 
Appeals Nos. 121 and 122 can be disposed of 
together, the points involved being the same. 
The questions for consideration are whether 
section 14 of the Limitation Act applies to a 
case in which a plaint was found to be bad 
by reagon of misjoinder of causes of action 
and of parties, and was returned for amend- 
ment, and whether the words in section 14 


“Ss prosecuted in good faith in a Court which’ 


from the defect of jurisdiction or other cause 
of a like nature is unable to entertain it”, 
can be extended to cages in which a Court 
can entertain a suit, but is unable to pass a 
decree by reason of defect in the form of a 
suit. The lower Appellate Court held that 
the cause of the inability of the Court to 
decide the previous suit was that the plain- 
tiff, instead of mistakenly going toa wrong 
Court, had mistakenly joined causes of action 
and parties and mistakenly omitted to pay 
Court-fee on a plaint. The lower Appellate 
Court was of opinion that these two causes 
were both of the nature of mistakes arising 
from ignorance of legal technicalities, and 
consequently held that the plaintiff-respond- 
ent was entitled to deduct about 16 months 
expended in rectifying his mistakes from the 
period of limitation. The learned Advocate 
for the appeilant cited Raja of Faridkote v. 
Sirdar Gurdyal Singh (1), Narayanan Ohetty ve 
Kannammai Achi (2), and India Publishers 
Limited v. Aldridge (3), for the proposition 
that section 14 is inapplicable. These 
authorities are all directly in point. At page 
123 of the P, R. case, the judgment runs— 
“Obyiously the British Courts had jurisdic- 
tion to try the suit, there was no ‘ defect of 
joxisdiction.’ Plaintiff elected to sue or 
made a mistake of law and sued on a foreign 
judgment instead of on his original cause of 
action ...... Can it be said that it was from a 
‘ cause ,of like nature’ to defect of jurisdiction 
that the Court was unable to entertain the 
suit ?...... We do not think that plaintiff's 
suing in a Court of competent jurisdiction by 
mistake ona foreign judgment, which was a 
mere nullity, can be held to be a cause of like 
nature to a defect of jurisdiction in the Court 
to entertain the suit.” 
In the Madras case, the judgment included 
the following passage — 
(1) 34 P. R, 1898. 


(2) 28 M. 338. 
(3) 35 C. 728; 12 0. W. N. 473, 
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“For the exclusion of time under section 14 
of the Limitation Act, the Court must have 
been unable to entertain this suit from de- 
fective jurisdiction or other cause of a like 
nature ...... [here is no doubt that the 
dismissal of the suit was based on the find- 
ings arrived at by the lower Courts.” 

In the Calcutta case, Maclean, C. J., said— 

“In the Allahabad case Mathura Singh v. 
Bhawani Singh (4), the Chief Judge read ‘un- 
able to entertain’ as substantially identical 
with ‘unable to decide’...... But I have pointed 
out the distinction in language in the two 
statutes (namely Act XIV of 1859 and Act 
XIV of 1857)....., J, however, agree with Sir 
Barnes Peacock and Sir Charles Sargent and 
T do not think that the section was intended 
to apply to a case in which the first suit has 
failed entirely by reason of the negligence 
and laches of the plaintiff himself: in other 
words, I do not think that an improper 
joinder of parties or of causes of action is 
‘a cause of like nature’ within the meaning 
of section 14 of the Limitation Act, 

“So to hold would be putting a premium on 
carelessness and laches...... I.am not much 
impressed with the argument that, if a plain- 
tiff brings his suit in a Court which cannot 
entertain it through a defect of jurisdiction, 
such selection of the Court is as much 
attributable to his own negligence, as, say, a 
misjoinder of parties.” 

The only authority cited for the respondent 
is the Allahabad case referred to by the 
Calcutta Court. It is opposed to the ruling 
of this Court and of the Madras Court above 
cited and.was expressly dissented from by 
the Calcutta Court. The weight of 
authority is, therefore, in my opinion, in 
favour of the appellant, and I decree the 
appeal and dismiss the suit with costs of all 
Courts. 

Appeal accepted. 


(4) 22 A. 248 (P. B.). 
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BHOLA V. RAZZAQ SINGH, 


(s. c. 7 P. R.1911.) 
PUNJAB CHIEF COURT. 

Second Cryin Aperan No. 1254 or 1910. 
November 26, 1910. 
Present:—Sir Arthur Reid, Kr., Chief Judge. 
BHOLA AND OTAERS—DEFENDANTS— 

| APPELLANTS 
i © versus 
RAZZAQ SHAH AND OTHERS— PLAINTIFFS 
— RESPONDENTS. 

Custom—Alienation—Medaris of Ludhiana District 
—Agricultural law. 

In matters of alienation Madaris of Ludhiana 
District, who have followed agriculture for several 
generations as their only means of livelihood, are 
governed by ordinary agricultural law of the Punjab. 
The fact that their tribe is not included among the 
agricultural tribes in the Census Report or in the list 
of agricultural tribes in the District compiled for the 
purposes of the Land Alienation Act does not preclude 
them from adopting and - rendering them subject to 
agricultural law. 

Harnam Singh v. Devi Chand, 107 P. R. 1901; 117 
P. L. R.1901; Atar Singh v. Prem Singh, 12 P. R. 1906; 
108 P. L.R. 1906; Jawahir Singh v. Yaqub Shah, 5 P. 
R. 1906; 59 P. L. R. 1906; Musammat Bakht Bano 7, 
Chiragh Shah, 45 P. R. 1908; 93 P. W. R. 1908, dis- 
tinguished, 

Second appeal from the decree of the 
Divisional Judge, Ambala Division, dated the 
30th November 1908. 

Bakhshi Tek Chand, for the Appellants. 

Mr. Miran Bakhsh, for the Respondents. 

Judgment. —Alithough this applica- 
tion remained on the Civil Revision Register 
in consequence of the ambiguous nature 
of the admitting order “notice section 7O 
(1) (a) and (b), it was filed under 
section 70 (1) (b) and must be treated as 
an appeal admitted under that sub-section. 

The pleader for the appellants cited “the 
Ludhiana Customary Law” and Volume 
XIX ofthe Census Report, 1891, Part 1, 
Punjab, pp. 196-7, for the proposition that 
the respondents, who are Madaris (jugglers), 
are not agriculturists and consequently 
are not governed by agricultural Customary 
Law. 

Of the authorities cited for the appellants 
Harnam Singh v. Devi Chand (1) dealt with 
Khatris of the Amritsar District, not de- 
pendent on agriculture as cultivators and re- 
sidents in a town. 

Atar Singh v. Prem Singh (2) dealt with 
Khatris who bad not been proved to 
be wholly dependent on agriculture for a 
living. 

(1) 107 P. R. 1901; 117 P. L. R. 1901. 

(2) 12 P. R. 1906; 108 P. L. R. 1906. 
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Jawahir Singh v. Yaqub Shah (3) dealt with 
Quraishis of Pind Dadan Khan Tahsil, Jkelum 
District? described as Pirs. 

Musammat Bakht Bano v. Chiragh Shah (4) 
dealt with Quraishis of the Rawalpindi Dis- 
trict, belonging to a family of Prs who lived 
to some extent on offerings made to them a 
practising Pir Muridz, i 

The respondents are Madaris of a District 
bordering on, even if not included in, the 
Central Punjab, and although some Madaris 
earn their living entirely or partly by juggling, 
the respondents Have been found to have 
always lived by cultivation and to belong to 
a family of agriculturists. The fact that 
their tribe is not included among the agricul- 
tural tribes in the Census Report or in the 
list of agricultural tribes in the District 
compiled for the purposes of the Land 
Alienation Act, does not preclude them from 
having, by practising agriculture for several 
generations as their only means of livelihood, 
adopted, and rendered themselves subject 
to, the ordinary agricultural law of the 
Central Punjab, and the authorities cited 
do not help the appellants, who were not 
prejudiced, on the findings of fact, by 
the burden of proof having been imposed 
on them, 

I sea no reason for differing from the con- 
current findings below on the issue as to 
necessity, and the plea of limitation taken 
at the hearing was not taken below in the 
application to this Court, presumably because 
the suit was instituted within 12 years of 
the sale, the latter having been effected less 
than three years before the Punjab Limita- 
tion Act, I of 1900, came into force, and the 
plea had no force. f 

Appeal fails and is dismissed with costs. 

Appeal rejected. 

(3) 5 P. R. 1906; 59 P. L. R. 1906. 

(4) 45 P. R. 1908; 93 P. W. R. 1908. 





(s. c. 2 P. R. 1911 Cr.) 

PUNJAB CHIEF COURT. 
Criminat Revision No. 1391 or 1910. 
December 18, 1910. 
Present:—Sir Arthur Reid, Kr, Chief Judge, 
BOSTAN—Coxvict— PETITIONER 
versus 
EMPEROR— RESPONDENT. 

Opium Act (I of 1878), s. 9 (e)—Ezporting of opium 
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—Parcel opened by post office and sent on for identi- 
fication of consignee—Attempt to export opium not 
punishadle—Penal Code (Act XLV of 1860), s. 511. 
Section 511 of the Penal Code does not apply to the 
offence of attempting to exportopium, which offence 
is, therefore, nob punishable at law. 
. Where the accused tendereda parcel of opium at 
the Post Office for despatch tọ Burma but the parcel 
was opened by the Postmaster at the place of despatch 
on accouxt of information received and sent on to 
Burma by the Postal authorities marked “doubtful” 
with a view to the identification of the consignee: 
Held, that the accused did not commit the offence 
of exporting opium under section 9 (e) of the Opium 
Act,as the parcel was seized by the authorities be- 
fore despatch and it ceased to .be in the Post Office 
on accused’s acconnt hefor® it left India for Burma. 


Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order of 
the Sessions Judge, Attock Division, dated 
the lst September 1910. 

"Mr. Muhammad Shafi, for the Petitioner. 

The Government Advocate, for the Respond- 
ent, 


Judgment.—tThe petitioner has been 
convicted of possessing and of exporting 
opium in contravention of the Opium Act, I 
of 1878, and has been sentenced to rigorous 
imprisonment for one year and a fine of 
Rs. 500 under section 9 (e) for the former 
offence, and-under section 9 (e) of the Act 
for the latter. 

On the facts found by the Courts below it 
was hopeless to contend that the conviction 
and sentence under section 9 (e) were not 
justified, the opium which the petitioner 
attempted to export from Hasan Abdal to 
Burma weighing 458 tolas and having 
undoubtedly been in the possession of the 
petitioner. 

Counsel for the petitioner contended only 
that the conviction under section 9 (e) was 
bad, the opium not having been exported 
by his client. 


F This contention has force. The opium was 
tendered by the petitioner at the Hasan 
Abdal post office for despatch. 

The parcel containing it was opened by the 
Sub-Postmaster in the presence of the con- 
stable who had warned that official of the 
suspicious nature of the parcel, was sent 
to the Postmaster of Campbellpur and was 
sent by him to Burma marked “doubtful,” 
the Excise authorities in Burma having been 
communicated with, with a view to the 
identification of the consignee. The parcel 
was not claimed and was sent back to India, 
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On these facts I am unable to hold that 
the opium was exported by the petitioner. 
Jt was seized by the authorities before 
despatch and it ceased to be in the post-office 
on the petitioner’s behalf before ‘it left 
India. It was, therefore, not exported by the 
petitioner, i 

He doubtless attempted to export it, but 
section 511 of the Penal Code does not apply 
and Counsel for the Crown is unable to cite 
any provision of the law which makes an 
attempt to export the drug punishable. I 
allow the application to the extent of setting 
aside the conviction and “sentence under 
section 9 (e) only. 


Revision allowed. 





(s. c. 11 P. R. 1911.) 
PUNJAB CHIEF COURT. 
Second CiviL Appeat No. 1073 or 1908. 
December 20, 1909. 
Present:— Sir Arthur Reid, Kr., Chief J udge, 
and Mr. Justice Johnstone. 
DEVI SINGH AND oraers—Derenpants — 
APPELLANTS 
Musammat PRE MI—PLAINTIFE— 
RESPONDENT, : 

Custom—Succession—Daughters—Pattidars — Bur- 
den of proof—Presumption—Record-of-rights—Riwaj- 
icam—Absence of instances—Punjab Land Revenue 
Act (XVII of 1887), s. 44, effect of.. : 

The exclusion of daughters by pattidars is opposed 
to general custom of the province, and the bur- 
den of proving special custom entitling them to 
exclude the daughters lies on the pattidars, 

An entry in the record-of-rights and Riwaj-i- 
am in favour of pattidars unsupported by in- 
stances, is not sufficient to discharge the onus, the 
weak presumption raised by these documents. be: 
ing rebutted by the absence of instances and by the 
general law. 

Section 44 of the Punjab Land Revenue Act 
is not of much help, where the fact to be slah. 
lished is the existence of a custom and not 
a fact of the class contemplated by the section, 

: Second appeal from the decree of the Ad- 
ditional Divisional Judge, Delhi Division, 
dated the 29th June 1908, 

Mr. Morrison, for the Appellant. 

Mr. Sundar Das, for the Respondent. 

Judgment.—tThe parties are Jats of 
mauza Kharindwa, tahsil Thanesar, Karnal. 

The question for decision is whether the 
defendants-appellants, as pattdars of the 
village, are entitled to succeed ty the estate 
of Lekhu, deceased, in preference to his 
daughter siusammat Premi, plaintiff-respond- 
ent. ii 
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Lekhu died in 1898. Mutation was effect- 
ed in March of that year in favour of his 
widow Musammat Darkhan and his daughter’s 
son Data Ram, in equal shares. Data Ram 
died in 1899 and mutation in respect of his 
share was effected that year in favour of his 
father Kirpal. 

On Kirpal’s death in 1902 mutation was 
effected in respect of Data Ram’s share in 
favour of Musammat Hasnu, widow of 
Kirpal, and daughter of Musammat Darkhan, 
and on the death of Musammat Hasnu muta- 
tion was effected in favour of Musammat 
Darkhan in 1904. Musammat Darkban was 
thus in possession of the whole of Lekhu’s 
estate, and, on her death in 1907, mutation 
was effected in respect of the whole estate in 
favour of the pattidars, who are not proved or 
seriously alleged to have been related to 
Lekhu. _ 

Musammat Premi then sued for possession, 
under the guardianshipof Musammat Karmon, 
she being a minor. The issues framed were 
whether Musammat Premi was daughter of 
Lekhu, and whether her right to his property 
was superior to the right of the pattidars of 

village. 

ies rae with the lower Appellate Court 
in deciding the first issue in the affirmative. 
The record contains ample evidence that 
Musammat Premi was born after Lekhu had 
contracted a Karewa marriage with Musammat 
Darkhan and while she was living with her 
husband. i 

Section 112 of the Evidence Act applies, 
and we are satisfied, in theabsence of evidence 


that Musammat Premi was not Lekhu’s 
daughter, that she was his legitimate 
daughter. 


On the second issue also we concur with 
the lower Appellate Court. 

Exclusion of daughters by paftidars is 
opposed to the general custom, and the 
burden of proving a special custom entitling 
them to exclude the daughter was on the 
appellants. 

lt was contended that they had discharged 
this burden by proving the record of rights 
of the settlement of 1854, which recited that, 
in the event of a proprietor dying lawald, 
bhai karibi would succeed, then bhai baidi, and 
then Adssadaran patti. 


This record-of-rights is supported by the ` 


Riwai-i-am of 1888, which recited that 


. 
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daughters are absolutely excluded among 
Jats. ` 

The only instance recorded in support 
of this recital is the exclusionof a daughter 
by an uncle’s son, a near reversioner, and 
the Settlement Officer recorded this doubts 
as to the existence of a custom in favour of 
patiiddrs to the exclusion of daughters, vide 
page 18 of the Customary Law of the Ambala 
District, in which this village was. 

Counsel for the respondent cited Shaman 

v. Sardha (1), Allah Ditta v. Allah Bakhsh 
(2), Ram Saran Das y. Mulla Singh (8), 
Thakar Das v. Motan Mal (4), Abdul Karim 
v. Sahib Jan (5), Bholi v. Man Singh (6), 
Ganpat Rat v. Kesho Ram (7) and Gurdit 
Singh v. Musammat Prem Kaur (8). 
_ A consideration of these authorities, with 
the fact that no instance of exclusion of a 
daughter by ypattidars as such, has been 
proved, satisfies us that the initial burden 
of proof on the appellants has not been 
discharged, the weak presumption raised 
by the record-of-rights and Riwaj-t-am having 
been rebutted by the absence of instances, 
and the ger.eral law and the rules laid down 
in the authorities cited. 

Section 44 of the Revenue Act’ cited for 
the appellants, does not help them, the fact 
to be established here being the existence of a 
custom, and not a fact of the class contemplat- 
ed by the section. 

The appeal fails and is dismissed with costs 
of all Courts. This disposes of the cross- 
objection that the respondent should have 
been allowed costs by the lower Appellate 
Court. : 

Appeal dismissed. . 


(1) 61 P. R. 1898. 

(2) 89 P. R. 1900. 

(3) 64 P. R. 1903; 172 P, L. R. 1903, 
4) 77 P. R. 1908; 67 P. L. R. 1907. 


( 
(6) 5 P. R. 1908; 99 P. L. R. 1908; 29 P. W. R. 


(7) 34 P. R. 1909; 1 Ind. Cas, 691; 181 P. L. R. 
1908. 

(8) 84 P. R. 1909; 76 P. L. R. 1909; 118 P. W. R. 
1909; 3 Ind, Cas. 604, p 
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KANWAL v. SRI. 


(s. c. 10 P. R. 1911.) 
PUNJAB CHIEF COURT. 
Civit Rererence No. 70 or 1910. 
December 19, 1910. 

. -Present:—Mr. Justice Shah Din. 
KANWAL— PLAINTIFE— A PPELLANT 
tersus 

~ SRI—Derenpant—ResponDEnt, 

Jurisdiction of Civil or Revenue Cowrt—Suit for value 
of tree—Exclusive title pleaded by parties—Variation 
between pleading and proof, effect of—Punjub Tenancy 
Act (XVI of 1887), s. 77 (8) (k). 

Plaintiff sued forthe value of a tree which he 
alleged was planted by him and was his exclusive 
property.” Defendant replied thatthe tree exclusively 
belonged to him, having been planted by him on 
his share of the field. It was not alleged that the 
parties were co-sharers in the tree, on the other hand 
both parties stated that their lands had been separated 
off. The evidence, however, showed that the land 
on which the tree stood was the joint property of the 
parties, though each party set up his own exclusive 
possession: 

Held, that the suit did not fall within section 77 
(3) (k) of the Punjab Tenancy Act, as it was not 
a suit by a co-sharer for a share of the profits, 
The suit was, therefore, cognizable by a Civil 
Court, the variation between pleadings and proof did 
not affect the jurisdiction though it may necessitate 
the amendment of the plaint or dismissal of the suit. 

Sultan v, Sher Muhammad, 52 P. R. 1910, 6 
Ind. Cas. 939; 189 P. L. R. 1910, distinguished. 

Case referred by the Additional District 
Judge, Delhi District, with his No. 515 of 
7th November 1910. 

Order.—This is a reference made by 
the Additional District Judge of Delhi 
‘under..gection 100 of the Punjab Tenancy 
Act. The learned Judge is of opinion that 
the suit outof which this reference has arisen 
falls within the purview of clause (k) of 
sub-section (3) of section 77 of the afore- 
said Act, and was, therefore, one cognizable 
.by a Revenue Court. He, therefore, re- 
commends that the decree of the Munsif 
dismissing the plaintifi’s suit be set aside 
and the plaint be registered in the Revenue 
Court which had jurisdiction to hear the suit. 

I have referred to the plaint and the 
pleadings, and it seems to me that the suit 
as laid was a civil suit and was rightly 
taken cognizance of by the Munsif. In the 
plaint the plaintiff alleges that the tree in 
dispute was planted by him and that he 
alone is its owner. He further says that the 
defendant has no concern with the tree, 
though he has a half share in the turn of 
the well, meaning thereby that he (the de- 
fendant ) is net a co-sharer in the land on 
which the tree stands. The plaintiff, there- 
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fore, claims to recover from the defendant 
the whole value of the tree. In his state- 
ment made before the settlement of issues, 
the plaintiff repeats the allegation that the 
tree belongs to him, having been planted 
by him 80 years ago. He further says that 


. the Patwari demarcated the boundary be- 


tween his share and that of the others, 
by which he evidently means that his share 
of the land had been separated off. The 
defendant in his pleas states that the tree 
belongs exclusively to him, having been 
planted by himself. In his statement he 
says that the tree in question stands on 
his share of the fields. So far, therefore, 
as the plaint and the pleadings in the case 
go, there is no allegation either by the 
plaintiff or by the defendant that the parties 
are co sharers in the tree and that being so, 
I fail to see how the suit, as laid, is governed 
by clause ($) of sub-section (3) of section 
77 of the Tenancy Act, which only applies 
to a suit by a co-sharer in an estate or 
holding for a share of the profits théreof 
or for a settlement of accounts. Clearly 
the plaintiff's suit is not a suib by a cə- 
sharer in a holding for a share of the profits 
thereof, and, therefore, the jurisdiction of the 
Civil Court is not ousted. 

No doubt, in the evidence given by the 
parties it came out that the land on which 
the tree stood was the joint property of 
the parties, though each party set up his own 
exclusive possession; but that merely shows 
that there was a variation between the 
pleadings and the proof, which, under certain 
circumstances, necessitates the amendment 
of the plaint or the dismissal of the suit, 
So Jong, however, as the plaint and the 
plaintifi’s statement stood as they were, 
there was no warrant for saying that the 
Civil Court had no jurisdiction to entertain 
the suit. 

The decision of this Court in Sultan v. 
Sher Muhammad (1) does not govern this 
case. There the plaintiff sued as a co-sharer 
in a holding for a share of the, sale- 
proceeds of a tree alleged to be the joint pro- 
perty of the parties, and the suit was, 
therefore, clearly covered by section 77, sub- 
section (3), clause (k). 

1 hold, therefore, that the Munsif had 
jurisdiction to hear and determine the suit, 


(1) 52 P. R. 1910;6 Ind. Cas. 939; 189 P. L. R, 
1910. | 
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and the appeal ought to have been decided 
on the merits by the !Additional District 
Judge. : 

Let the record be remitted to the lower 
Court. 


(s. c, 21 M. L. 3.57). 
MADRAS HIGH COURT. 
First Oivi Appear No. 34 or 1905. 
December 1, 1909. 
Present:—Mr. Justice Miller and 
Mr. Justice Munro. 
VALESWARA IYER AND OTHERS— 
APPELLANTS 
versus 


MUTHUKRISHNA ATYAR AND orpers— 


; RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s. 18—Res 
judicata—“Court of competent jurisdiction’ —Original 
trial Court and not Appellate Court—“Heard and de 
cided” —Decision based on previous decision of inferior 
Court—No res judicata in a subsequent suit not cogniz~ 
able by this inferior Court. 

An earlier decision will bar further pro- 
ceedings only if the earlier case was tried by a 
Court competent to try the later suit. Tho words 
“competent jurisdiction” in section 13, Civil Procedure 
Code, refer to the competency of the original trial 
Court, and the fact that the Appellate Court in the 
previous litigation was competent to try the subse- 
quent suit would not make the earlier decision res 
judicata if the original Court was not competent to 
try the subsequent suit. 

Section 13-requires for the bar of res judicata a 
hearing as well-as a final decision by a Court com- 
petent to try the later suit. 

The law ot res judicata does not compel the Court 
trying the later suit to hold, without trial, that the 
decision in the earlier suit was correct; if merely 
estops the parties to the carlier suit and their privies 
from showing that it is incorrect. The Judge trying 
the later suit must give effect to the decision but he 
is not bound to hold that it is right. : 

A suit was brought in 1853 for an injunction to 
restrain certain persons from asting as prohits to 
certain classes of pilgrims in the Court of the Mufti 
Sadar Amin, the limit of whose jurisdiction was 
Rs. 2,500. The claim was decreed. In a subsequent 
suit, the same question arose in the Court of Principal 
Sadar Amin, on appeal from whose order the Civil 
Judge held that the decision of the Mufti Sadar 
Amin was a bar to the trial of the suit before him. 

The present suit was brought by the plaintiffs, 
who were successors-in-interest of the plaintiff in 
the suit of 1868, for an injunction to restrain defend- 
ants from acting as prohits. The plaintiffs contended 
that the decisions in the two previous suits operated 
as resjudicata in their favour. The value of the 
present suit was Rs. 6,000, of which Rs. 2,000 was tho 
value of the relief for injunction: 

Held, that, as the limit ofthe Mufti Sadar Amin’s 
jurisdiction would have precluded him from trying 
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the present suit, { he matter was not res judicata. The 
decision of the Appellate Court in the second liti- 
gation was not res judicata as the matter was not 
“heard and decided” by it in the second litigation, 
and tho inferior Court in the first litigation was not 
competent to try the present suit. The matter was 
not res judicata even as rogards the claim for 
injunction. ; a 

Appeal from the decree of the Subor- 
dinate Judge’s Court of Madura, East, 
in O. S. No. 4 of 1903. 


Messrs. P. R. Sundara Atyar, K. Srinivasa 
Atyangar, 5. Srinivasa Aiyangar and A. 
Nilakanta Atyar, for the Appellants. 

The Advocate-General®(Mr. P. 8. Sivaswami 
diyar) and Mr. LD. Narayana Adyar, for the 
Respondents. 


Judgment. 


Miller, J—This case has been argued at 
great length and with great ability, but I 
do not find it necessary to deal with all 
the points which Counsel on either side hare 
had to lay before us. 

I shall first dispose of the question of 
res judicata which lies at the threshold of 
the case, and the ground on which I hold 
that there is no bar may be stated in a 
very few words. The suit of 1853 was 
heard and decided by a Mufti Sadar Amin, 
the pecuniary limit of whose jurisdiction 
would have precluded him from trying the 
present suit. His decision cannot, there- 
fore, debar us from trying the questions 
which he decided. Mr. Sundara Aiyar con- 
tended that it is not opem to us to in- 
terfere with the injunction issued by the 
Sadar Amin, but it is not necessary to 
decide how far that contention is sound be- 
cause no party to the present suit is with- 
in the prohibition of that injunction: the 
only defendant who was a partyato the 
suit of 1853 is dead. Itis then contended 
that inasmuch as the Civil Judge, on appeal 
from the Principal Sadar Amin, a Judge 
who could have tried the present suit, de- 
cided in a suit of 1871 that the decision 
of the Mufti Sadar Amin was a bar to 
the trial of the suit before him, we are 
bound to hold that the questions now in 
suit were heard and finally decided between 
the parties- in the suit of 1871. To accept 
this contention would, it seems to me, 
strike ai the root of the rule which re- 
quires that the earlier should, if the deci- 
sion is to be a bar to further proceedings, be 
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tried hy a Court which is competent to try 
the later suit. 

That rule is obviously enacted to save 
the jurisdiction of the superior Courts, to 
enable them to investigate questions when 
they arise in a suit of such value and im- 
portance that it is not entrusted to the 
inferior Court even though these questions 
have been decided by the inferior Court in 
another proceeding of less value and im- 
portance—though between the same parties. 

Now if, as the Sivil Judge decided, (Ex- 
hibit A 2), the Principal Sadar Amin was 
bound in the suit of 1871 to accept the 
decision of the Mufti Sadar Amin, he was 
unable to try the questions decided by the 
latter officer, and consequently those ques- 
tions have never been heard and decided by a 
Court competent to try the present suit. 

It would, to my mind, obviously defeat 
the intention of the Legislature if in this 
way a party could be debarred from pursu- 
ing in the superior Court a claim not 
cognizable by the inferior Court. And the 
effect would be to create a bar where the 
law says there is no bar, for section 13 of 
the Civil Procedure Code of 1882 in terms 
requires for the bar a hearing as well as a 
final decision by a Court competent to try 
the later suit. 

The suit before the Principal Sadar Amin 
was one. which the Mufti Sadar Amin 
could have tried, a suit for damages for 
Rs. 1,059, and, apart from any question 
as to identity of parties, or privies of 
parties, the Civil Judge’s decision was ap- 
parently right, but that decision only re- 
fused to hear and finally decide the ques- 
tions raised by the plaintiffs. 

Mr.. Sundara Aiyar was driven to con- 
tend that the questions must be held to 
“have been ‘ heard ’ by the Civil Judge on the 
ground that the judgment of the Mufti 
Sadar Amin is made by law to operate as 
conclusive proof that the questions there- 
in decided were rightly decided. But this 
contention is illogical: the law of evidence 
makes no distinction between one Court and 
another ; what is conclusive proof for the 
principal Sadar Amin must bo conclusive 
proof for the Subordinate Judge; and Mr. 
Sundara Aiyar did not deny that, but for 
the intervention of the suit of 1871, 
the judgment of the Mufti Sadar Amin 
would not bind the Subordinate Judge in 
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this suit. The law does 
Court trying the later suit to hold, 
without trial, that the decision in the 
earlier suit was correct: it merely estops 
the parties to the earlier suit and their 
privies from showing that it is incorrect. 
The Judge trying the later suit must give 
effect to the decision, but he is not bound to 
hold that it is right. 

I am, for these reasons, of opinion that 
the trial of the present suit by the Sub- 
ordinate Judge was not barred by section 13 
of the Code of 1882, and it is unnecessary 
to consider whether the reasoning which 
led the Subordinate Judge to the same con- 
clusion is sound or not. ' ` 

Assuming, then, that the suit is cogniz- 
able by the Civil Courts, a question on 
which I find it unnecessary to express an 
opinion, it remains to be seen whether the 
plaintiffs have established the right which 
they claim. As the Subordinate Judge says, 
they must, to do this, prove a grant or 
such long uninterrupted user as would give 
rise to the presumption of a legal origin, 
and I agree with the Subordinate Judge 
that they have done neither. 

I assume that the documents rejected by 
the Subordinate Judge are genuine, and 
admissible in evidence; it is then for the 
plaintiffs to show by strict proof that they 
are lineal descendants of the grantees of 
the monopoly ; this they one and all have 
entirely failed to do. The judgments in 
1835 and 1853 are appealed to in their 
support, but neither of them deals with 
the question: in 1835 no evidence was 
given on their behalf; and in 1853, four 
witnesses gave hearsay evidence, but the 
Mufti Sadar Amin does not appear to have 
thought it necessary to give a finding, nor 
can ib be said that the matter was then 
beyond doubt; had that been so the claims 
of the plaintiffs would not have been ignor- 
ed by the contesting parties to the suit 
of 1835, and in 1853 their grants were 
denied, though the defendants, apparently 
finding themselves unable to prove the ne- 
gative, did not appear at the final hearing. 
The fact that they produced the documents 
in 1835 is not sufficient to show that any 
one of them was lineally descended from 
any one of the original grantees. It is 
not stated (Exhibit F) who were the twenty 
Tamil Brahmins who produced the do- 
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cuments and two of the families of the 
grantees are, it is said, extinct. The evi- 
dence to which our attention was invited 
in the present suit is altogether worthless, 
and, in my opinion, the plaintiffs have en- 
tirely failed .to prove their claim to be 
descendants of the grantees of 1670. 

I also agree with the Subordinate Judge 
that they have failed to make out any 
claim based on long user or custom. In 
1835 there can hardly have been a long 
established custom in their favour, or it 
would not have been ignored by the par- 
ties to the suit. In the judgment in the 
suit of 1684, Exhibit F, no question of 
custom is considered: the grants are found 
to be genuine, and that fact-and the fact 
that the plaintiffs in the suit were in any 
event non-suited, are stated as reasons for 
the order in favour of the ancestors of the 
present plaintiffs. That order was after- 
wards set aside as made without jurisdic- 
‘tion, but that does not affect the question. 
In 1853 the Mufti Sadar Amin does not 
expressly find that a custom was estab- 
‘lished, and his judgment is of little help to 
us. He bases his judgment on certain do- 
cuments, none of which, so far as we know 
their contents, establishes the alleged custom 
of exclusive enjoyment and on the deposi- 
tions of four witnesses; but, as we do not 
know what the witnesses said, their evi- 
dence as to custom cannot be regarded as 
of much wAilue to us. The judgment, asa 
‘whole, does not appear to me to be valuable 
for its conclusions. 

Since 1853 it is clear that the plaintiffs 
have not been allowed to exercise their al- 
leged monopoly without interruption: we 
have unimpeachable evidence that the de- 
fendants were, since 1864 at any rate, 
Serving as purohits to pilgrims of the four 
‘classes to which the plaintiffs claim the 
‘exclusive right of ministration, and I con- 
cur with the Subordinate Judge in his 
conclusion that the evidence of the plain- 
tiffs that such service was done with their 
‘permission is untrustworthy: it is remark- 
ably vague and unsatisfactory. No doubt 
the plaintiffs in 1871 succeeded on the 
‘ground of res judicata in procuring are-affirm- 
‘ance of the decision of 1858, and a 
decree for damages (Exhibit H 2). Whe- 
‘ther the damages were paid or not does 
‘not appear. I may assume that they were: 
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but clearly the defendants continued to 
enjoy the profits of ministration to the four 
classes, and the plaintiffs never ventured 
to make any attempt to enforce the injunction 
of 1853 or obtain a new one. 

The strongest evidence on the plaintiffs’ 
side is, to my mind, Exhibit F, an agreement 
of 1880 in which the purohits agree to 
divide between them the gifts made by the 
pilgrims of seventeen classes, but do not 
include the four classes to which the plain- 
tiffs’ claim relates, but the agreement is 
inconclusive on the question whether the 
four classes were leff to the plaintiffs ex- 
clusively, and we find that the defendants 
continued in 1880 and the following years 
their ministrations to those classes. 

It is suggested that the plaintiffs’ in- 
action after the suit of 1871 and the agree- 
ment, Exhibit F, afford strong evidence in 
favour of the allegations of the plaintiffs 
that the defendants’ ministrations were 
licensed by themselves (the plaintiffs), but 
I do not think it possible that if it were 
true that the plaintiffs had for 30 years 
and more been licensing the exercise of the 
purchitam by the defendants, that fact 
would not have been stated in the plaint, or 
made the subject of an issue. I am cer- 
tainly not prepared to hold that the decree of 
1871 or the agreement of 1880 are sufficient 
to establish the plaintiffs’ case of permissive 
exercise of the right in question. 

Holding that the plaintiffs have failed to 
show title under a grant or by custom or 
uninterrupted user, I find it unnecessary 
to deal with the other questions argued. I 
would dismiss the appeal with costs. 

Munro, J—I agree, 

Appeal dismissed. 





(s. c. 15 ©. W. N. 800.) 
CALCUTTA HIGH COURT. 
REGULAR Oivi ArrraL No. 359 or 1907. 
March 23, 1910. 
Present:—Mr. Justice Woodroffe and 
Mr. Justice Caspersz. 

Sri Raja KIRTIBASH BHUPATI HARI 
CHANDAN MAHAPATRA—Pratwties— 
APPELLANT 
versus 
Tar SECRETARY or STATE ror INDIA 


in COUNCIL—Derenpant—Responpent. 
Chawkidari Act (VI B. C. of 1870)—What land sub- 


-ject to Act—Zemindari of Killah Sukindah—Chawkidart 
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Act, if can be extended to the zemindari—Limitation 
Act (XV of 1877), Sch. IL, art. 14—Setting aside order 
without jurisdiction. 

The Chowkidari Chakran land, which is subject to 
the operation of the Chowkidari Act, is land assigned 
by Government at the date of Settlement (such Settle- 
ment not beinga temporary one) and which has, 
therefore, been taken into account though excluded 
from assessment in the settlement of the land revenue 
assessed on the whole estate of which it forms part. 

The Chowkidari Act is not applicable tothe lands 
of the zemindari of Killah Sukinda in Orissa which 
was held at a fixed jama in perpetuity under a 
Government sanad which was confirmed by section 
33 of Regulation XII of 1805, and the resumption and 
transfer of such lands under the Chowkidari Act 
were without jurisdiction, * 

Article 140f Schedule IL of the Limitation Act of 
1877 does not apply where the order in question has 
been passed without jurisdiction, and does not requiro 
to beset aside. 

Bijoy Chand Mahatab v. Kristo Mohini Dasi, 21 0. 
646 and Narendra Lal Khan v. Jogi Hari, 32 C. 1107, 
2 0. Ta. J: 107, followed. 

Appeal from the decree of the Sub-Judge 
of Outtack, dated May 27th, 1907. 

Mr. B. Chakravarty, Babus Provash 
Chandra Mitra, Girish Chandra Pal and 
Ashutosh Mookeejee, for the Appellant 

Dr. Rash Behary Ghose, Babus Umakali 
Mukherjee and Srish Chandra Ohowdhurt, for 
the Respondent. 

Judgment, 

Woodroffe, J.—The plaintiff is the Raja of 
Sukinda, the owner of a considerable tract of 
land in District Cuttack, bounded on the north 
and the west by the Tributary Mehals, The 
defendant, the Secretary of State, has 
recently sought to introduce into a portion of 
the plaintiff's Jands the provisions of the 
Chowkidart Act (VI of 1£70, B, C.). The 
plaintiff contends that the Act cannot be 
applied in his estate and if it can ihe pro- 
ceedings taken do not justify the order of 
transfer which the Collector has purported 
to make under section 48.of that Act. His 
suit, therefore, seeks a declaration that the 
lands purperted to be so transferred are not 
chewkidart chakran lands within the meaning 
of the Act; that the Collector has no power 
to tiansfer the lands cr to assess the same; 
that all proceedings taken by him in this 
connection are illegal; as also an injunction 
restraining the defendant from interfering 
with the plaintiff's land and for other relief, 

The facts relatirg to the first head of 
argument are as follows: In 1765, the Dewa- 
ny of Bengal, Behar and Orissa was granted 
to the East India Company. Orissa, then, 
meant the District of Midnapore only. Other 
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portions were at that time under Mahratta 
Rule. In Bengal temporary Settlements were 
made until 18th September 1789, the date of 
the Decennial Settlement. On 25th Novem- 
ber a similar Settlement was made as regards 
Behar and on 10th February 1793, as regards 
Orissa which then, as I have stated, meant 
Midnapore. Under Regulation I of 1793, 
passed on the Ist May 1793, the Decennial 
Settlement was made permanent. On 14th 
October 1803, the track of country south of 
the Suvarnarekha river, which was Orissa 
proper, came under military occupation of 
the British. Colonel Harcourt took posses- 
sion and he and a Civil Officer, Mr. Melville, 
were appointed Joint-Commissioners to settle 
affairs in the country thus taken from the 
Mahrattas. On the 22nd November of the 
same year engagements called kaulnamahs 
were entered into between these Commis- 
sioners and certain Feudatory Rajas. The 
plaintiff alleges that he was one of these. But 
this is denied in so far as the giving of a 
kaulnamah is concerned, The form of these 
‘tanlnamahs which were given to some 23 
Rajas was as follows:—-The Commissioners 
grant and sign a kaulnamah in favour of the 
Raja fixing the annual pes/.-kush payable by 
the Raja and engaging that no further 
demand should be made (see Exhibit 10), 
This pesh-kush is the name given to the 
quit-rent imposed by the Mahrattas on the 
Khandaits or feudal chieftains who inhabited 
the Wesiern mountains and Eastern marshes, 
called the Western and Eastern Rajwara 
respectively, which bounded the central 
cultivated strip conquered by the Moghuls in 
1580, and, therefore, called the Moghul-bundy, 
On 17th December 1808, the treaty of 
Deogaun was made between the East India 
Company and the Mabratta Maharajah 
Raghoji Bhonslay. Under that treaty a 
cession of territory was made to the Company. 
The plaintiff's case on this is that that 
cession excluded territory which had already 
been dealt with by the Commissioners on 
22nd November 1803, and, therefore, accord- 
ing to him, excluded the lands of Sukinda in 
respect of which a kaulnamah or acknowledg- 
ment in the nature of a treaty engagement is 
alleged to have been given. 

The position taken by the plaintiffs is that 
in so far as these Rajas were concerned their 
rights and liabilities in connection with their 
estates must be determined on the basis of 
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grants then made and subsequently recognis- 
ed by Legislation and that the nature of the 
grant prohibits the application to his estate 
of the provisions of the Chowkidari Act, which 
is also by its terms inapplicable to such 
estate. It has, however, not been questioned 
that, as stated in Mr. D. J. McNeel’s report 
of 1866 on the village watch of the lower 
provinces of Bengal, that though the rights 
of powerful Khandaits or feudal chieftains to 
hold their estates at a fixed quit-rent in a 
semi-independent condition was recognised 
by the Government, eleven chieftains includ- 
ing the Raja of Sukinda were brought within 
the Moghul-bundy. The result of this is 
that Sukinda is notin any way independent 
bot a partof British territory and subject in 
full to the British Government, It is, 
however, contended as I have stated, that its 
position in such territory is peculiar in this 
respect that subsequent legislation cannot 
affect that estate if such legislation is in fact 
excluded by the terms of the alleged 
kaulnamah by virtue of which itis said to 
be-held. To cite the words of the plaintiff’s 
memorial to the Government of Bengal 
of 30th April, 1907, “No legislation 
could be done before-the date of the treaty 
of Deogaun. So, while the Regulations of 
the Bengal Code affect the whole of Orissa 
they could not override the terms of the 
treaty engagements made prior to the treaty 
of Deogaun. Accordingly, legislative sanction 
was given to the treaty engagements made 
with the proprietor of Sukinda by enacting 
section 23 of Regulation XII of 1805. This 
exempted the Sukinda Estate from the 
operation of the other portions of that Regu- 
lation which lay down the procedure to be 
followed in making the Revenue Settlement 
of Orissa.” It was further contended that 
“that Regulation related only to that.por- 
tion of Orissa which had been ceded by the 
Mahrattas to the East India Company in 
full sovereignty and not to those portions in 
respect whereof treaty engagement had been 
made.” 

The Regulation referred to was one for the 
settlement and collection of Revenue in Cut- 
tack and which, confirming the declarations 
madé by the Commissioners to zthe emindars, 
extended the Regulations in force in Bengal 
with certain modifications and exemptions 
to Cuttack. Section 33 of the Regulation 
states that the Commissioners had granted 
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sanads (not kaulnamahs) to certain zemindars, 
viz., the zemindars of Dhurpura and Mudda- 
pore and to the plaintiff entitling them to. 
hold their estates at a fixed jama in perpetuity 
and confirmed those sanads. Therefore, the 
revenue payable by the plaintiff cannot be 
altered. In 1870 the Bengal Chowkidar! Act 
was passed. In 1897 the Government . 
determined to extend the operation of the 
Act to such parts of Orissa to which it might 
be applicable. On 25th May 1899 a notifica- 
tion was made extending the Act. Proceed- 
ings were commenced by the Collector in 
respect of part of the plaintiff's property and 
on the 29th November 1902 the Collector 
made the order complained of transferring 
126 mans, 13 gunts and 4 biswas of land 
and assessing Rs. 119-3-23 pies as the as- 
sessment payable. 

Learned Counsel who appears for the ap- 
pellant states that his client has no objec- 
tion to contribute to the support of the 
Police and has in fact offered to pay 
Rs. 125 for that purpose, nor does he argue 
that the Legislature cannot make him liable 
to pay a tax for such purpose, but he contends 
that his lands cannot be touched and that 
no transfer can be made under the provisions 
of the Chowkidari Act of any portion of his 
estate. 

The first matter to be determined is 
whether he holds under the kaulnamah he 
sets up. This is denied. No kaulnamahk has 
been produced as the original is said to have 
been destroyed by fire. The lower Court 
has not accepted this explanation. The story 
which has been told of its production at the 
time of a houndary dispute between Sukinda 
and Keunjhor is improbable as it would 
throw no light whatever on any question 
which could then have been raised. I see 
no reason to differ from the lower Court’s 
estimate of the evidence on this point. It is, 
however, stated in the first three Editions 
of Aitchison’s Treaties (lst Edition, pages 
191, 292, 2nd Edition, page 114, 3rd Edition, 
pages 126,127) that a kaulnamah similar 
to that granted to the Raja of Kanika was 
given to the Raja of Sukinda. The 
Collector’s register states the same. In the 
last Edition (page 316) of Aitchison it is 
stated that kaulnamahs were granted to 
certain named Rajas (not including Sukinda) 
and to ten others unnamed. The circum- 
stance that the earlier Editions of 
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Aitchison and the Collector’s register state 
that a kaulnamah was given to the Raja of 
Sukinda is at first sight a strong piece of 
evidence in favour of the plaintif but the 
same evidence which establishes this, dis- 
closes circumstances which negative the actual 
grant of such a kaulnamah. The attested 
copy of the list of Rajas produced from the 
Collectorate shows the documents executed 
end correspondence passed. It isa singular 
circumstance that whilst details of the 
documents are given, in respect of all 
the other Rajas (except Mourbhanj who 
was dealt with separately) there is no 
mention of any document having been 
executed in the case of the Raja of Sukinda. 
Nextly, section 33 of Regulation XII of 
1805 is 
plaintiff. That section recites that a sanad 
had been granted to the Raja of Sukinda and 
two others” Thisis the case. But, admit- 
tedly, the two other Rajas who are placed in 
the same position as the plaintiff received no 
kaulnamah, Farther, there is no reason why 
a sanad should have been given if the plain- 
tiff’s predecessor had received a kaulnzmah. 
The style of the two documents is quite 
different. The kaulnamah is in the nature 
ofa treaty engagement. The sanad is in terms 
which obviously suggest a lower status on 
the grantee than was possessed by the re- 
cipient of the kaulnamahs. 

Mr. Maddox in his report on the Survey and 
settlement of Orissa states that the position 
occupied by this Raja and those of Darpan 
Madhupur was inferior to that of the Sea 
Coast Rajas and the fact that, as has been 
pointed ont, section 33 of Regulation XII of 
1805 confirms the sanad granted to the Rajas 
of Darpan, Sukinda and Madhupur while 
section 48 confirms the setflements concluded 
with Aul, Aujang and others and adds that 
one shall also be concluded with Kanika and 
Khurda which are of a similar description 
shows that the three first-named estates were 
considered to beon a different footing from 
the others. It has been sought to meet 
this point by referring to a sanad which was 
granted to the Raja of Kanika who admitted- 
ly hada kaulnamah. But there is nothing in 

-this. For, as appears from the sanad itself 
it was given in respect of a different property 
from that in respect of which the kaulnamah 

“was given. These two properties which were 
differently situated were held on different 
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terms. It is true that Exhibit No. 7, the 
letter of the Commissioner of 3rd June 
1905, states that copies are available of 
kaulnamuhs, but it is obvious that what is 
meant is that copies had been found of one or 
other kaulnamah and that, as it was stated that 
a copy in similar terms had been given to the 
Sukinda Raja, a copy of such kaulnamah was 
in this sense available. Farther, the letter of 
the Commissioner shows that his opinion was 
that the name of Sukinda was either added by 
mistake to the copy kept in his office of 
another kaulnamah referred to by Aitchison 
or that the status of the zemindar was sub- 
sequently discovered to be inferior to the other 
zenundars whose kaulnamahs were confirm- 
edand, therefore, his kaulnamah was not con- 
firmed but a document of a different nature, 
viz., a sanad similar to those given to Darpan 
and Madhupur was eventually givento him. 
The Subordinate Judge has found that the 
plaintiff’s ancestor never obtained any such 
kaulnamah as he alleges and I agree with 
such finding. 

It is then argued that even if there was 
no kaulnamah the plaintiff’s lands could: 
not be resumed and transferred. For it 
is contended, firstly, that section 33 of Regula- 
tion XII of 1805 exempted him from the oper- 
ation of this Regulation; secondly, if the plain- 
tiff is affected by the Regulation generally, 
Chowkidav? Act is inapplicable for section 33 
preventsany enhancement ofthe jama; thirdly, 
the defendant must show that the engagement 
which was made with the plaintiff was made 
under the same conditions as governed the 
Permanent Settlementin Bengal where, though 
chowkidort chakran lands were made liable 
for the revenue of the whole estate of which. 
they formed part, they were not themselves 
assessed with revenue; and, fourthly, that 
there are no chowkidart chakran lands on the 
plaintiff's estate within the definition of 
Act VI of 1870 and, therefore, that Act is 
inapplicable to the plaintiff's estate. As 
regards the first point, it is clear that Re- 
gulation XII of 1805 applies to Sukinda 
subject to the special provisions contained 
in section 38 of that Regulation. The 
second argument assumes that in substance if 
not in form the jama has been increased. If 
there were chowkidard chakran lands on this 
estate, as that term is defined in the Act, and 
such lands had been excluded in settling the 
revenue, then it could not be properly said 
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that operations under the Act Ladthe effect of 
altering the jama and so contravening section 
83, Regulation XII of 1805. For, in such a 
case, eg hypothesi the chakran land was never 
agsessed with revenue though it was liable 
to be sold for non-payment of the revenue of 
the whole estate which it formed part, and the 
zemindar while contributing to the vunchaylt 
fund a sum for the maintenance of the 
police duties performed by the original 
tenant would have received the land and 
half the assessed rent as compeisation for 
the Joss of the personal services rendered 
by the former tenant. In such a case it 
could no more be said that the jama 
had been increased than it could be said of the 
Bengal estates where the Chowkidard Act is 
in force. But it has been thirdly argued 
that at the date of the plaintiff’s settlement 
no chowkidari chakran lands were taken into 
account and excluded from consideration in the 
assessment of revenue. 

Under section 41, Regulation VIII of 1793 
chakran lands were declared nob meant 
to be included in the exception contained in 
section 36. The whole of these lands were 
annexed to the maiguzari lands and declared 
responsible for the public revenue assessed 
on the zemindartes in which they were 
included. These chakrun lands were, however, 
not assessed with revenue and were not 
taken into account in assessing the revenue 
on the estate of which they formed a part. 
That being so, the introduction of the 
Chowkidart Chakran Act did not, as regards 
lands so settled, affect in any way the terms 
of the original settlement. This is not, 
however, the case here. Prior to the sanad 
granted by the British Government the 
plaintiff held his estate under the Mahrattas 
at a fixed rent. There was no settlement of 
theestate by that Government which confirmed 
by section 33, Regulation XII of 1805, the 
sanads granted by the British Commissioners 
which themselves confirmed the terms on 
which the estate was held under the Mahrattas. 
In any case, there is nothing to show that the 
chowkidart chakran lands were excluded from 
assessment when the estate was settled or 
confirmed by the British Commissioners. 
The plaintiff paid a fixed sum for the whole 
estate including the chowkidard chakran lands 
if there were any. And so we find Mr. 
McNeel stating in his report on the village 
watch (page 62) “chowkidar’ jagirs exist 
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in the dependent pesh-kush mehals but they 
have never been measured or recorded: The 
Government has probably no right to 
resume them, as their value was certainly in 
nə way taken into account in fixing the 
quit-rents of the mehals.” Now, when we 
consider the definition given in the Act of 
chowhidart chakran lands, it appears to me 
to be clear that such chowkidari jagtrs, if 
there be any, do not come within the defini- 
tion of Act VI of 1870. That Act, in section 1, 
defines the words “chkowkiduri chakran lands” 
to mean lands which may have been assigned, 
otherwise than under a temporary settlement, 
for the maintenance of the officer who may 
have been bound to keep watch in any 
village and report crime to the police, and 
in respect to which such officer may be, at 
the time of the passing of the Act, liable to 
render service to a zemindar. It has been 
argued for the respondent thatit does not 
matter when or by whom such lands may 
have .been assigned; whether at the date 
of the original settlement or the day before 
the putting into operation, in the particular 
case, of Act VI of 1870 or whether by the 
State or the zemindar. This contention is, in 
my opinion, clearly unsound. The words 
“otherwise than under a temporary settle- 
ment” obviously refer to a settlement by 
the Government and the party who is pointed 
to as assigning the land is also the Govern- 
ment, such assignment taking place at the 
dale of the settlement. Iam of opinion that 
the chowkidari chakran land which is subject 
to the operation of the Actis land assigned 
by Government at the date of settlement 
(such settlement not being a temporary one) 
and which has, therefore, been taken “into 
account though excluded from assessment 
in the settlement of the land revenue 
assessed on the whcle estate of which it forms 
part. And this view is consistent with the 
terms of the Regulations dealing with the 
settlement of revenue. For it is only by 
virtue of the reservation or exclusion of 
such lands in computing the revenue 
payable on a permanently settled estate 
that they become properly liable to subse- 
quent resumption and assessment under the 
provisions of the Chowkidar¢ Act. In the 
present case, even assuming that the grant 
of the sanad was a settlement by the British 
Government as distinguished from a mere 
confirmation of a previous settlement under 
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the Mahrattas, such settlement did not assign 
aud did not exclude from assessment the 
how edi cratran lands if any and if there 
be any such land they are not lands of the 
character which come under the operation of 
Act VI of 1870, B. C., and cannot be resumed, 
transferred and assessed. I may here further 
point out that-a large number of chowsidart 
lands are without doubt of quite recent 
creation owing apparently to the opening out 
of jungle lands. 

I hold, therefore, that the Government 
had no power to proceed under the Chowkidart 
Chakran Act in respec of the land in suit. 
It has been contended that the lands in suit 
are not chowkidari chakran lands within the 
meaning of the Act, because (1) such lands 
mean those which were included, as in Bengal 
at the time of settlement, in the malguzare 
land of the zeméndar and which, though liable 
to be sold as part of the estate for default 
of payment of Government revenue, were 
not assessed with any revenue; (2) such 
lands mean lands which have always been 
held by chowktdars and not lands which 
have from time to time been changed or 
resumed, and (3) the holders of such lands 
must have done dual service both as watchmen 
performing police duty and as servants of the 
zemindar, [have dealt with the first point. 
It is unnecessary in this view of the case to 
deal with the points raised on tke evidence 
that these lands did not come within the 
definition because the holders were private 
servants of the Raja and performed no police 
duty and because, as is alleged, the lands 
were changed and resumed at will by the 
Ruja who created the jagirs and appointed 
chowkidars. I desire, however, to point out 
that it is for the respondent to establish 
that he is entitled to interfere with the estate 
of the appellant. No Commission was issued 
under the Chowkidari Act. But some inquiries 
are said to have been made by the village 
punchayets. Their inquiries are not evidence. 
If there is no Commission, then, if the action 
of the Collector is questioned it is for the 
respondent’ to give evidence in the cause 
that the lands he seeks to deal with are 
chowkidart chakran lands within the meaning 
of the Act. He has not supplied evidence 
of this but has sought to rely on certain 
alleged admissions made by the Raja in 
answer to certain requisitions made by the 
Collector whioh, so far as I have been able to 
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ascertain, were not authorised by any provision 
of law. But, if reliance is placed on these 
alleged admissions, they must be accepted as a 
whole, that is with the statement of the 
appellant that they were not (for the 
reason specified and by reason of the inclusion 
of raiyati holdings) chowkidart chakran lands 
within the meaning of the Act. Further, the 
total quantity of the jagir lands shown on 
the plaintiff’s list on which the respondent 
relies differs from that of the lands assessed 
and transferred by the Collector. 

It was for the defendant to show that 
he was entitled to resume and assess the 
plaintitf’s land and this he has failed to show. 
_ It has, however, been contended on behalf 
of the respondent, that none of the objections 
to which I have referred can be relied on, as 
the suit is barred, under Article 14 of the 
Limitation Act. That Article does not apply 
where the order in question has been passed 
without jurisdiction as is the case here. Tor, 
if the land was not chowkidari cinkran land 
within the meaning of the Act VI of 1870 
the Collector had no more right to resume 
and assess such land than he would have 
in the case of any other portion of the estate 
of the plaintiff. But even if the casa were 
one not of jurisdiction I should have felt a 
difficulty in acceding to the argument that 
the suit ‘was barred having regard to the 
case law which appears to establish that the 
Article refers to orders and proceedings ofa 
public fdnctionary to which by law is given 
a particular effect in favour of one person or 
against ‘another subject, in the regular 
course, to a further judicial proceeding hav- 
ing for its object to quash them or'set them 
aside [Thivaji Yesjt v. Collector of Ratnagiré 
(1) and cases following this decision]. 

The result, therefore, is that the judgment 
and decree of the lower Court are reversed 
and the appeal and suit decreed in the terms 
of the first three prayers of the plaint. 
Further, the plaintiff’s possession of the lands 
in suit as against the defendant is confirmed. 
The plaintiff is entitled to his costs of suit 
and of this appeal. 

Caspersz, J.—The substantial question to be 
answered in this appeal is—Are the lands 
of the plaintiff-appellant before this Court, 
chowkidarit chakran lands within the meaning 
of section 1 of Bengal Act VI of 1870? Such 


lands are ‘lands which may have been 
U) 11 R. 429. 
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assigned, otherwise than under a temporary 
settlement, for the maintenance of the officer 
who may have been bound to keep watch 
in any village and report crime to the police, 
and in respect to which such officer may be 
at the time of the passing of this Act liable 
to render service to a zemindar.’ The 
plaintiff is the zemindar of the lands in 
suit. They have been transferred to him, 
by the Collector of Cuttack, in accordance, 
or in apparent accordance, with the provisions 
of Part IL of the Act. The validity of this 
transfer is challenged by the plaintiff who 
in the suit giving rise to this- appeal, sought 
to have it declared that, by reason of bis 
special title, the lands in question were 
wrongly dealt with and assessed as chowkidart 
chakran lands. 

The plaintiff is the xzemindar of Killah 
Sukinda and is entitled to hold that estate 
at a fixed gama in perpetuity, his sanad to 
that effect having been confirmed by section 
33 of Regulation XII of 1805. He relies on 
that sanad which, however, he calls a 
kaulnamah, and, in the alternative, on the 
confirmatory 33rd section of the Regulation 
and he asserts that his dama cannot be 
increased by the addition of the sum, 
Rs. - 119-8-24, assessed by the Collector on 
the lands in suit. 

The Subordinate Judge has dismissed the 
suit. The arguments in appeal have travelled 
over the ground indicated.-by the subjects 
I have mentioned, which I shall discuss in 

~ their order. kafi 

- The conquest of Orissa in the year 1803 
is matter of history. Killah Sukinda is one 
of the hill mahels lying between. the Tributary 
States on the west and the level country, 
known as the Moghul-bundy on the east. 
“The entire country, including Killah Sukinda, 
came under the administration of the Hast 
India Company, as appears from Regulation 
IV of 1804, with effect from the 14th October 
- 1803, though the Treaty of Deogaun with the 
Mahrattas was not signed till the 17th 
- December of that year. For the plaintiff, 
reliance is placed on the kaulnamah, dated 
the 22nd November 1803, granted by the 
Board of Commissioners, to the Raja of 
another Killah on the sea-coast, called 

-Kanika, and on an identical kaulnamah, 
_ bearing the same date, granted to the Raja 
of Killah Narsingpore. Subjoined to these 
two instruments are some office notes to the 
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effect that similar acknowledgments were 
given to certain other Rajas and zemindars, . 
among them béing the Raja of Killah 
Sukinda. Such office notes cannot bind the 
Government; see Collector of Muasulipatam v. 
Oavaly Vencata Narainapah (2). Moreover, 
the list of Rajas appended to the ekrarnamah 
of the same date executed by the Raja of 
Kanika, though it mentions the Raja of 
Sukinda, at the very end of the list, does not 
give the details of the. documents executed, 
and correspondence passing, as was done in 
the case of the other Rajas. JI am, therefore, 
of opinion that no “kaulnamah was ever 
granted to Sukinda and no ekrarnamah was 
taken from the Raja of that Killah. The 
oral evidence as to the loss of the plaintiff’s 
kaulnamah is vague and unsatisfactory ; the 
fact is clear that- his ancestor had a sanad 
only, and that the Kanika sanad related to 
the zemindaries (outside that Killah) which 
were not included within that political unit. 
Sukinda was never a Tributary State; it is 
in the Regulation District of Cuttack; see, 
In the matter of Bichitranund Dass v. Bhugbut 
Perat (3). The plaintiff’s assertion of a special 
title, based on the office notes I have men- 
tioned, is untenable. The arguments on this 
part of the case have absorbed much time and 
to very little purpose. à 

But the plaintiff's position as a permanent 
zemindar, in ‘virtue of his sanad and 
kabuliyat -dated the 25th January, 1804, 
confirmed: by section 33 of the Regulation 
(XII of 1805), is as strong as if he bad 
been granted a kaulnamah, that is to say, 
for the purpose of showing that his jama 
was fixed in perpetuity. Sukinda was one 
of the three mahels specifically dealt with 
in section 38 ; and by section 36 of the Regu- 


_ lation. “All Regulations relating directly or 


indirectly to the settlement and collection 
of the public revenue. . . in the Province of 
Bengal, which are not superseded by the 
foregoing rules, are hereby extended to the 
Zillah of Cuttack.” Learned Counsel has 
invited our attention by way of analogy to the 
reservation contained in section 8, clause 4, 
of Regulation I of 1793, which says that the 
jama declared permanent was exclusive of, 
and unconnected with, the landsor allowances 
for keeping up thannas or police establish- 
ments. The landsin suit are not thanadart 


(2) 8M. L A. 629; 2 W. R. 61. 
(8) 16 C. 667, 
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lands, but it does not follow that because 
thanadart lands in Bengal were reserved 
in the year 1793 for later resumption and 
assessment, lands, not thanadari, were not 
reserved in Orissa in the year 1805. Then, 
section 41 of Regulation VIIL of 1793 has 
been cited. It enacted : — “The chakran lands 
or lands held by public officers and private 
servants in lieu of wages are also not meant 
to be inculded in the exception contained in 
section 86. The whole of these lands in 
each province are to be annexed to the 
malguzart lands, ande declared responsible 
for the public revenue assessed on the 
zemindaries, independent taluks or other 
estates, in which they are included, in 
common with all other malguzar: lands 
therein.” This means that all such lands, 
though chakran in character, were not to be 
deemed latheraj lands which were excluded 
from settlement. 

It was observed by the Privy Councilin 
Joykishen Mooterjee v. The Collector of Hast 
Burdwan (4) “cases of this description must, 
as it seems to us, depend mainly, if not wholly, 
for their decision upon the question, what was 
the tenure or character cf the lands at the 
time of the Decennial Settlement, and how 
they were dealt with in that settlement.” 

But, assuming that the lands iu suit were 
chowkidart chakran lands in the year 1805, I 
do not think they are protected by section 41 
of Regulation VIII of 1793. Such lands woaid 
pass with the estate on a sale of the zemindari, 
but, they conld not have been assessed with 
land revenue, because no detailed assessment 
was then made of the lands of Killah Sukinda, 
and the Legislature can, as by Bengal Act 
VI of 1870, impose a separate demand which 
is no part of the permanent jama fixed in 
respect of the Killah. It is conceded that 
the plaintiff is paying Road and Public 
Works Cesses in addition to his permanent 
jama. 

The next contention of learned Counsel is 
that the procedure followed by the Collector 
in transferring the lands in’ suit to the plain- 
tiff did not conform to the requirements of 
the’Act. Section 49 provides that “all chowki- 
dart chakran lands shall be transferred in 

` manner and the subject as hereinafter men- 
tioned to the zemindar of the estate or tenure 
within which may be situate such lands.” The 
following sections deal with the assessment 
(4) 10 M. I. A.16; 1 W. R, 26. 
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of such lands, before they are transferred, 
and it is clear that the village punchayet must 
conduct the necessary inquiries the result of 
which may be contested by the zemindar 
before, and not after, the assessment has 
been approved by the Collector, who, after 
according his approval, embodies his order 
transferring his land in the form given in 
Schedule OU annexed to the Act. That 


‘Schedule contemplates a precise specification 
-of the lands by boundaries and area, together 


with a covenant that the zeméndar shall hold 
the same subject to a certain annual assess- 
ment payable to the chowktdart fund of the 
village. Ordinarily, there should be a 
transferring order for each village because 
each village (or group of villages) must 
have a separate punchayet and a separate 
fund. The neglect of this plain provision of 
the law has led to some complications in this 
part of the case. 

Tt appears that the punchayets of the village 
comprised within the estate of the plaintiff 
made their inquiries and assessed the lands 
after the introduction of the Act, which event 
took place on the 25th May 1899. Pre- 
viously, the police had been maintaining a 
register of appointment of chowkidars, and 
a revised register was commenced from the 
22nd March 1900; Tt is obvious that the 
chowkidars so registered must have been 
remunerated for their services by the enjoy- 
ment of chakran lands of some kind. The 
plaintiff also maintained a register of 
chowkidari and other jagirs, called Desiata 
Jagir Register ” from and even before, the year 
1878, and we find that in 1885 the Manager 
of the Sukinda Estate then under attachment, 
passed various orders on the petitions cf 
certan chowkidars. In the same year, some 
chowktdari-jagir lands were surveyed by the 
estate officers: this was in supersession of 
former surveys. Similarly, the dual control 
is evidenced by the register of village chowki- 
dars kept up by the police under Regulation 
XX of 1817, which indicates that ciowkidars 
were under police supervision in the year 
1889. 

Such was the position when the punchayets 
assessed the chowkidari chakran lands and, 
as appears from the papers, revised their 
jamaband:, Time was granted, on several 
occasions, to the plaintiff to put in his 
objections to the jamabandz, more especially, 
to the alleged inclusion of raiyati lands within 
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the jagir areas. Ultimately, the plaintiff's 
am mukhtar preferred detailed objections in 
respect of 24 villages, on the 30th September 
1901, the list being headed :“ Memo., Sche- 
dule of lands given as jagir, to the chowkidars 
of Killah Sukinda by the former Raja and 
land found to bain excess according to the 
measurement of the Tax Punchyets, and 
mouzahs in which there were no jazgr lands 
originally but now the punchayets have 
measured such lands in them.” On this some 
action seems to have been taken, for, on the 
17th March 1902, the plaintiff secured an 
adjournment in order to file his objections to 
the revised jamaband?. On the next date, 
the 7th April 1902, the plaintiff preferred a 
petition in which he, for „the first time, set 
up his title under the “kaul kararnama,” 
and prayed for the stay of the assessment 
proceedings pending disposal of his appeal 
to Government regarding his title. He 
also mentioned that excess lands, amount- 
ing to9 mans, 17 gunts,1L biswas, had been 
wrongly included among the chowkidart jagirs. 
Proceedings, however, went on. On the 
28th June 1902, the kanungo’s report was 
put up to the Collector, and it appears that 
‘the kanungo, ` having examined the papers 
‘of the plaintiff's office, accepted the jama- 
bendi made by the plaintiff (with a slight 
modification ) and the assessment ( based on 
that jamabandi ) amounting to Rs. 238-6-5 
a moiety of which was payable by the 
zeminaar. ‘An inquiry was then started as 
to the boundaries of the lands. On the 
2nd November 1902, the boundaries having 
been supplied, the Collector approved the 
assessment and directed that form C be 
issued. The date of the transferring order 
is the 28th November 1902, and it says: 
“The boundaries of the said lands are set 
forth in the Schedule hereinunder and the 
quantity is 126 mans, 13 gunts, 4 biswas. 
This area (126 mans odd) exceeds the 
area, 122 man, 3 gunts, 2 biswas, specified in 
the paper called “jamabandi bhian of chowki- 
dars,” signed by the plaintiff's am-mukhtars 
‘for the year 1309 which corresponds with 
“1902. But the difference in the areas, namely, 
4 mans, 10 gants, 2 biswas or (say) four acres, 
is explained on a comparison of the five circle 
‘areas and the quantities of land formerly 
allotted to each chowkidar. Thus in the case 
of circle No.1 plaintiff’s paper shows eight 
chowkidars holding 23 mans, 21 gunts, 9 biswas 
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and the Collector’s nine chowkidars holding 26 
mans, 21 gunts,9 biswas the difference(3 mans) 
being due to inclusion of land held by 
dismissed chowkidar, Govinda Baliar Singh. 


It be may presumed that the figures in 
plaintiff's “jamabandi bhian ” were examined 
by the Kanungo and that the Collector, 
acting under section 50, “revised and ap- 
proved” the report which was based on 
the figures supplied by the punchayets. The 
fact remains that the land, 126 mans odd 
of the annexures to the form C are the same 
as those mentioned In the schedule to the 
plaint. These are the lands of which the 
pluintiff has taken possession and over which 
he asserts his paramount title. There does 
not, therefore, seem to be any doubt as to 
the situation and identity of the lands. The 
suit is to obtain a decree .in respect of 
these same lands which ex hypothesi are those 
included in the Collector’s transferring order. 
The irregularity involved in proceeding ac- 
cording to the c'rele unit with the chowkidars 
as, sub-units, instead of the village unit, is not 
fatal. It has, moreover, been condoned by 
the plaintiff both before and after the date of 
the transferring order. 


I resume the history of the case from 
the 28th November 1902. The plaintiff 
adhered to his objection with regard to the 
chowkidart chakran lands. He ejected the 
chowkidars, refused to pay the assessment on 
their jagirs: prayed for stay of the sale about 
to be held under section 55 of the Act: 
memorialised Government and the Lieu- 
tenant-Governor: and, finally, deposited the 
money demanded ‘under protest.” But, al- 
thongh the plaintiff’s conduct throughout 
shows thatthe real dispute related to the 
other questions of title and principle, there 
was still some uncertainty with regard to 
the survey plot numbers of the jagirs: these 
details were required for the purely clerical 
process of ‘filling up the various colums 
of the Collectorate registers. To this end 
a parwana (order) was issued to the plain- 
tiff on the 3rd November 1905; and there 
is a report, dated the 1lth January 1906, 
of the Deputy Collector on the subject. 
From this report it seems that some few 
jagivs remained to be located, but this 
was a matter raised by the Collectorate 
officers and not by the plaintiff who, with 
his legal adviser, Mr. Das, relied on the 


Vol. 1X] 
HARI CHAND V. SECRETARY OF STATE. 


kaulnamah to secure a total exemption from 
the assessment. 

The legitimate conclusion, therefore, ap- 
pears to be that, though the jagzrs were 
dealt with en bloc and not mouzahwari, as 
intended by the Act, the procedure of the 
Collector was in substance correct and has 
misled no one: rather, the plaintiff ac- 
cepts the transfer of the lands but asserts 
that they are not chowkidarit chakran lands 
within the definition given in section 1 of the 
Act. 

I now come to what I regard the sub- 
stantial question to be answered in this case. 
Are the lands transferred to the plaintiff 
and taken possession of by him chowkidari 
. chakran lands, that is, were they assigned 
otherwise than under (which, I take to be, 
in the course of) a temporary settlement, 
for the maintenance of village watchmen who 
may have been bound to keep watch in the 
village and report crime to the police, and 
in respect of which they may be at the 
time of the passing of the Act (the 19th 
October 1870) liable to render service to the 
plaintiff? 

There is no precise evidence directed to 
the position of the Sukinda chowkidars in 
the year 1870, but from what I have al- 
ready observed, it admits of very little doubt 
thatthe plaintiff and the police all along 
exercised a dual control over the village 
watchmen. The semi-military patks without 
service lands were gradually superseded by 
the chowkidars who ‘enjoyed jagirs, and, I 
believe, that from the year 1879 the packs 
had no connection with the police,as de- 
posed to by witness, Kali Charan Prusti. It 
is evident, and the fact has not been con- 
troverted, that the plaintiff revised the jagirs 
and allotted lands to the new chowkidars 
required from time to -time as the jungly 
parts of the Killah came under cultivation 
and new hamlets were established. The 
material portions of the evidence have been 
placed before us, and I am satisfied that the 
greater part of the lands in suit consisted 
of new jagirs, as to which there cannot pos- 
sibly be any doubt that they were not as- 
signed, that is, by the State, for the main- 
tenance of the village watchmen in the year 
1805. It is necessary to go back to that 
year because the plaintiff’s Killah was per- 
manently settled by section 33 of Regulation 
XII of 1805, and no other settlement was, 
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or could have been made, subsequently. Ib 
is conceivable that if a Commission had been 
appointed, under sections 58-61 of the 
Ohowkidard Act, the original jagirs might 
have been traced, but that obvious procedure 
The 


Collector must be deemed to be in one category 
and not to satisfy the definition of chow- 
kidari chakran lands. The presumption 
arising from the registration of the watch- 
men under Regulation XX of 1817 has 
been amply rebutted by the evidence on the 
side of the plaintiff. The watchmen registered 
by the police might still have been in 
the enjoyment of private chakran lands. 
There was no registrer of paikse: none was re- 
quired under Regulation XX of 1817, 

The real issue in this’ dispute has been 
obscured by the plaintiff's insistence on hia 
superior position under the terms of his 
supposed kaulnamah, but on the substantial 
question whether the lands are chowkidard 
chakran or not I have no hesitation in finding 
in his favour. 

. The learned Vakils for the defendants 
have argued that the suit is barred by the 
one year rule of limitation in Article 14 of 
the second Schedule of Act XV of 1877. 
A suit to set aside any order of en officer 
of Government in his official capacity must 
be brought within one year of the date 
of the „order. The order of the Col- 
lector transferring the chowktdar¢ chakran 
lands to the plaintiff was passed on the-28th 
November 1902. The plaintifi’s suit was 
instituted on the 9th May 1906, and it is 
barred ifthe rule be applicable. But the 
order in question was a mere nullity 
because it dealé with lands which were not 
chowkidart chakran lands. It was ultra uires 
and did not require to be set aside. See Bijoy 
Chand Mahatab Bahadar v. Kristo Mohini 
Dasi (5) followed in , Narendra Lal Khan 
v. Jogi Hari (6). In this view of the matter, 
it is. unnecessary to consider what kind of 
orders are contemplated by Article 14 and 
the case of Surannanna Devappa Hegde v, 
The Secretary of State for India (7), but the 
inclination of my opinion is to regard an 
order as within that Article if it is any order 
of a Government officer passed with jurisdic. 
(5). 21,0. 646. j 


. (6) 320. 1107; 2 0. L, J. 107. 
(7) 24 B. 435, ° 
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tion aud communicated to the person affect- 
ed.: 

For these reasons, I am of opinion that 
the decision;ọf the Subordinate Judge cannot 
be sustained, and I agree that the plaintiff's 
suit and this appeal must be decreed with 
costs, in terms of the judgment of my learn- 


-ed brother. 
Appeal decreed. 


(s. c. 15°C. W. N. 319.) 
CALCUTTA HIGH COURT. 
Criminar Revision No. 907 or 1910. 
August 19, 1910. 
Preseni:—Mr. Justice Holmwood and 
_ Mr. Justice Doss. 
MAHENDRA PROSAD—Acctsen— 
PETITIONER 
versus 


EMPEROR—Opposits PARTY. | 
Penal Code (Act XLV of 1860), ss. 21, 161—Public 
servant-——-Unpaid apprentice of Government --Illegal 


gratification. | 

An unpaid apprentice of Government isnot a 
public servant within the meaning of section 21 of 
the Indian Penal Code. 

Rule against the order of the Deputy Ma- 
gistrate of Purneah,dated June 4th,1910con- 
victing the accused under section 161, Indian 
Penal Code, and sentencing him to four 
months’ rigorous imprisonment, which order 
was confirmed on appeal by the Sessions Judge 
‘of Purneah on July llth, 1910, 

Facts.—tThe petitioner was an unpaid 
apprentice in the office of the Purneah Sub- 
Registrar. The accused No. 2 one Laldhari 
Mahto came to that office for the purpose of 
registering a doeument, The petitioner told 
the accused No. 2: “Ifyou pay me some- 
thing I will have your work done with this 
identifier, ” to which accused No. 2 replied, 
“Tam paying. Take it and have my work 
done.” Saying this accused No. 2 made over 
two one-anna piecesto the petitioner, and 
just at the time when the latter was about to 
pocket the money, both were detected by a 
Police Sub-Inspector. The petitioner was 
ultimately convicted and sentenced as mene 
tioned above. 

Babu Harendra Narain Mitra, for the Petis 
tioner. 

Judgment.—wWe are of opinion that 
this rule must be made absolute on the single 
ground that an unpaid apprentice of Govern- 
ment is not a public servant within the mean- 
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ing of section 21 of the Indian Penal Code. 
It does not appear that there is evidence of 
any other offence having been committed by 
the petitioner. 

The rule is made absolute and the convie- 
tion and sentence are set aside. 

The petitioner will be discharged from bail. 

Rule made absolute. 


(s. c. 18 0. L. J. 192.) 
CALCUTTA HIGH COURT. 
Miscettangous Civin Appear No. 157 
or 1908, 
February 23, 1910, 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 
BASANTA KUMARI GUHA—Jopenenr- 
DEBTOR— APPELLANT 
versus 
RAMKANAI SEN PODDAR AND otaeRs— 
DECREE-HOLDERS—ILESPONDENTS, 

Civil Procedure Gode (Act XIV of 1882), s. 311— 
Sale, setting aside—Understatement of value of property 
in sale proclamation—Material irregularity — Separate 
proclamation on each property, whether necessary— 
Agreement to waive objections to irregularities, when 
valid—Waiver, mized question of law and Jact—~Not 
to be allowed at late stage. 

Han understatement of the value of the property 
to be sold hasbeen made in the sale proclamation, 
which is calculated to mislead bidders and to prevent 
them from offering adequate prices or from bidding 
at all, and the sale has thus resulted in a price 
altogether inadequate, such mis-statement inust be 
treated as a material irregularity in publishing or 
conducting the sale, and the special remedy provided 
in section 311lof the Civil Procedure Code, 1882, 
becomes applicable. 

Saadatmand Khan v. Phul Kuar, 20 A. 412; 25 LA 
145; 2 C. W. N. 550, followed, 

Where the property to be sold is situated in 
several villages there need not be a Separate sale pro- 
clamation in each village unless proper notice of the 
sale could not otherwise be given, 

Where judgment-debtors have waived their right 
to question the validity of a sale, they are not entitled 
to impeach the sale on grounds they have expressly 
waived. : 

Giridhari Singh v. Hurdeo Narain Singh, 31, A. 280, 
26 W. R. 44; Raja Thakur Barham v, Ananta Ram, 2 
C. L. J. 684 and Noorul Hossein v, Omatool Fatima 
25 W.R. 34, followed, i 

An agreement entered into by the parties to waive 
all objections to an execution sale is valid and 
operative only when sanctioned by the Court; where 
the Court withholds its assert and declines to pass 
an order on the basis of such an agreement, the 
matter is set free, und the judgment-debtors cannot 
be oes as bound by ‘the offer which they had 
made. 

Chandanbala Debi y. Probodh Chandra Roy, 90. L, 
J. 251; 36 C. 422 ; 2 Ind, 338, relied upon, 
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An application by a judgment-debtor alleged to 
constitute a waiver should be narrowly scrutinised, 
and such rights only taken to have been waived as 
were within his knowledge at the time and were 
expressly abandoned. 

There may be circumstances under which a plea 
of waiver cannot be entertained by a Court of 
Justice, as contrary to public policy. 

Dhanukdhari Singh v. Nathini Sahu, 6 O. L. J. 62; 
11 ©. W. N. 848; and Ambika Prasad Singh v. Whit- 
well, 6 C. L. J. 111, relied upon. . 

As a question of waiver is a mixed question of 
fact and law, it ought not to be allowed to be raised 
at a late stage of the proceedings. 

Appeal from the order of the Subordinate 
Judge of Backergunj,dated the 8th February 
1908. 

Babu Gunada Charan Sex, for the Appel- 
lant. i 

Babus Basant Coomar Bose and Prokas 
Chunder Sarkar, for the Respondents. 


Judgment.—We are invited in this 
appeal by one of the judgment-debtors to re- 
` verse a sale, held in execution of a mortgage- 
decree on the 26th July 1907. The decree 
was obtained on the 19th September 1900, 
against nine judgment-debtors, and the pro- 
perties directed to be sold, were also nine in 
number. Of those, the first, second and 
ninth properties belonged to the judgment- 
debtors numbered four to seven; the fourth 
property belonged to all; and the fifth, sixth, 
seventh and eighth properties belonged ex- 
clusively .to the petitioner. The sale pro- 
clamation, on the basis of which the sale now 
in controversy took place, is alleged to have 
been served on the 29th March 1907. It 
notified that the sale would commence on the 
20th May following, for recovery of Rs. 11,041, 
the judgment-debt due, after allowance 
had been made for payments by the 
judgment debtors. The properties were 
described in detail, in a schedule, and 
their values were also set out. The sale, 
however, did not take place on the 20th May; 
bub upon the application of the judgment- 
debtors and with the consent of the decree- 
holders, who were paid Rs. 1,000 in 
part satisfaction of the decree, the sale 
was adjourned till the 22nd July, to be held 
on that date withont the service of a fresh 
sale proclamation. On the 22nd July, the 
decree-holders obtained leave to bid at the 
sale. But the judgment-debtors again ap- 
plied for an adjournment for seven days, in 
order to enable them to raise money by private 
sale of the properties, and agreed to take no 
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objection on the ground of illegality or irre- 
gularity, if their prayer was granted. The 
Court, however, refused their application, and 
adjourned the sale to the 26th July. On that 
date, the sale actually took place. The first 
two properties were not sold under circum- 
stances which will be explained later on. The 
remaining seven properties were all purchas- 
ed by the’ decree-holders for the'sum of 
Rs. 10,325. There was only one outside 
bidder present at the final stage of the sale, 
and he appears to have offered bids in respect 
of the first two properties only, for which 
the decree-holders declined to offer bids. On 
the 2ist August 1907, one of the judgment- 
debtors, the present appellant, applied to 
have the sale set aside upon various allega- 
tions of fraud, irregularities, and substantial 
injury. The Subordinate Judge overruled 
all these objections, and directed the sale to 
be confirmed. We are invited inthis appeal 
to reverse this order, substantially on three 
grounds, namely, first, that there were serious 
irregularities in the proceedings preliminary 
to the sale, inasmuch as the value of the 
properlies had been grossly under-stated by 
the decree-holders in the sale proclamation, 
and this circumstance had caused serious 
injury to the judgment-debtors ; secondly, that 
the sale proclamation bad not at all been 
properly served as required by law; and 
thirdly, tl-at there had been grave irregulari- 
ties in the conduct of the sale which was 
interrupted at one stage and subsequently 
resumed when intending bidders had left the 
Court premises. 

All these points have been strenuously con- 
troverted on behalf of the decree-holders 
respondents; and it has further been suggest- 
ed that if is not open to the judgment-debtors 
to attack the validity of the sale on the 
ground of any irregularity or illegality, 
inasmuch as they had waived all possible 
objection on such grounds, by their applica- 
tion of the 20th May 1907. We shall proceed 
to examine the validity of these contentions 
in the order just stated. 

In support of the first contention, it 
has been argued by the learned Vakil 
for the appellant, that in view of the 
prices offered by the decree-holders, 
at the execution sale, it is undeniable that 
the values of the properties had been 
grossly under-stated, in the sale proclama. 
tion; that, as a matter of fact, the prices paid 
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at the execution sale, though higher than the 
values named, are still very much lower 
than the real market-values of the disputed 
properties; that the judgment debtors have, 
consequently, suffered substantial injury; and 
that, on the principle laid down by the 
Judicial Committee in the case of Saadatmand 
Khan v. Phul Kuar (1), they are entitled to 
have the sale set aside. To bring out clearly 
the objection of the appellant on this point 
it is convenient to set out in a tabular form 
the values of the various properties as stated 
in the sale proclamation, and the prices as 
realized at the execution sale: 








No. | Yane in tale DEO: Price realized at sale. 
P TEENER] BENE Nn E MBA nan ge Al no ined > Sica 
I | Bs. 4,500 Not sold 
21 ” 3,100 i Not sold 
3/4, 800 | 1,300 
4 | 600 900 
5i 1,000 1,635 
6| ,, 1,000 1,200 
7} » 600 1,200 
8 800 565 
9 | 160 3,525 





Tt will be obvious at a glance from this 
table, that the values set out in the sale 
proclamation were grossly inadequate, even 
if it is assumed that the properties fetched 
their legitimate prices at the execution gale. 
The difference is most remarkable in the 
case of the ninth property. Taking the other 
six properties in the aggregate, their value as 
stated in the sale proclamation is Rs. 4,200 
while the total price fetched at the execution 
sale is Rs. 6,800. This variation, however, 
would be immaterial, if the prices actually 
realised are proved to be the proper prices. 
It is, therefore, necessary to examine the 
true market-values of these properties. The 
learned Subordinate Judge has found himself 
‘unable to ascertain the true value of the 
properties sold, because he considers the 
evidence on the side of the petitioner, 
untrustworthy in the absence of the collection 
papers. Weare unable to agree with the 
Subordinate Judge in the view he has taken. 
The Settlement khatvans have been produced, 
in respect of the lands comprised in four vill- 
ages, Neamatpore, Hazipore, Kalia and Betua; 
the total income of the property in these four 
villages is found on calculation to be Rs. 5,291; 
if the Government revenue is deducted, and an 
allowance is made for collection charges, 
vacancies and other reducing factors, the net 

(1) 26 I. A. 146; 20 A. 412; 2 C. W. N. 550. 
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income is brought down to Rs. 2,075: at ten 
years’ purchase, the value would come to 
Rs. 20, 759. This does not include the lands 
situated in the four villages, Daulatpore, 
Daudpore, Naldigi and Tataria. If we take as 
the basis of our calculation, the figures given 
by Kristo Coomar Ghose, the manager of the 
petitioner, we find that the net income of the 
six properties other than the ninth, amounts 
to Rs. 1,879; if a deduction is allowed for 
collection charges at the rate of ten 
per cent., as the Subordinate Judge has 
done, this gives a net profit of Rs. 1,692; 
at ten years purchase this gives Rs. 16,928, 
as the market-value of these six properties. 
It is worthy of note, however, that the witness 
Kristo Coomar states that properties of this 
description, are sometimes sold for fourteen or 
fiftee years’ purchase; if the valuation is made 
on this basis, a higher figure would obviously 
be obtained. 

We notice that the Subordinate Judge” 
has altogether discarded the oral evidence on 
the side of the petitioner, becanse the collec- 
tion papers were not produced. Weare not 
prepared to accept this view as sound, 
because the oral evidence, in sofar as it 
is corroborated by the khatians, is undoubt- 
edly trustworthy. it may, further, be 
observed that the decree-holders have adduc- 
ed no rebutting evidence as to the value 
of the properties; this they might reasonably 
be expected to do, because they are no 
strangers to the properties, which are covered 
by their mortgage security; andit may well 
be assumed that they had formed some 
estimate of their value, when they accepted 
them as secarities for the money advanced. 
Under such circumstancas. we must kold 
thatthe value of the six properties other 
than the ninth is appoximately between 
Rs. 16,000 to Rs. 20,000. Similar remarks 
apply to the ninth property. The evidence 
on the side of the petitioner, which is not 
sought to be rebutted in any way, shows that 
it isa valuable garden and yields annually at 
Jast Rs. 500, though one portion of it is used 
as homestead, and another portion is 
agricultural land. The decree-holders 
further obtained on cross-examination the 
information that in the course of one year 
betel-nuts alone were sold for Rs, 365. If, 
therefore, the property is valued at ten 
years’ purchase, it must be taken to be worth 
about Rs. 5,000. The conclusion is con- 
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sequenly irresistible, that the properties 
of which the aggregate value was stated 
in the sale proclamation as Rs. 4,200 and 
which were purchased by the decree- 
holders themselves for Rs. 6,800 are really 
worth from Rs. 16,060 to Rs. 22,000; 
while the ninth property, which was 
valued at Rs. 150 by the decree-holders 
and was purchased by them for Rs. 3,525, is 
worth about Rs. 5,000. It is, moreover, 
manifest from the proceedings, that the 
values set out in the gale proclamation, were 
deliberately under-stated, for instance, the 
third property, which was valued at Rs. 800, 
had a first bid of Rs. 1,209 offered by the 
decree-holders; similar observations apply in 
every instance, because the decree-holders in 
th case of each lot offered a much higher bid, 
in the very first instance, than the value indi- 
cated in the sale proclamation. The most re- 
markable instance, however, is furnished by the 
case of the ninth property, which was valued 
at Rs, 150, whereas the first bid on behalf of 
the decree-holders was Rs. 3,310. These 
facts bring the case completely within the 
decision of their Lordships of the Judicial 
Committee in the case of Sudatmand Khan v. 
Phul Kuar (1), where it was ruled, that if 
an under-statement of the value of the pro- 
perty to be sold has been made in the sale 
proclamation, which is calculated to mislead 
bidders and to prevent them from offering 
adequate prices or from bidding at all, and 
the sale has thus resulted in a price 
altogether inadequate, such mis-statement 
must be treated as a material irregularity 
in publishing or conducting the sale, and the 
special remedy provided in section 311 he- 
comes applicable. In that case, their Lord 
ships further observed that the disproportion 
between the revenue and the value assigned, 
might excite suspicion of something wrong 
with the title and in this way deter biddings. 
This remark is well applicable to the facts 
of the present litigation, where the amount 
of Government revenue was correctly stated, 
and the estimated value of the property was 
mentioned at a disproportionately low figure. 
In our opinion, this ground by itself is 
sufficient to justify the reversal of the sale. 

The second ground urged on behalf of the 
petitioner, raises the question of the actual 
service of the sale proclamation. The 
learned Subordinate Judge has found that 
the allegation of the decree-holders that the 
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sale was duly proclaimed in all the villages 
where the properties are situated, is untrue; 
that, as a matter of fact, the sale was pro- 
claimed in five villages only, namely, Betua, 
Alamatpore, Naldigi, Hazipore and Daulat- 
pore, but not in the three other villages, 
Kachia, Daudpore and Tataria. The learned 
Vakil for the appellant has contended that 
the proclamation must accordingly be deemed 
irregular, but there is, in our opinion, not 
much force in this contention. No doubt, 
under section 289 of the Code of 1882, as it 
originally stood, it had been ruled in the case 
of Tripura Sundari v. Durga Churn Pal (2), 
that where distinct properties were attached, 
there must be a separate proclamation for 
each property; but in the case of Fedro 
Antonio De Penha v. Jalbhoy Ardeshir Set 
(3), it was held, thas where a property 
is divided into several parcels, ib is not 
necessary to make separate proclamation 
for each lot, unless they are at such a 
distance that there is no moral cer- 
tainty of communication to persons on or 
interested in the one, of what is publicly 
done on the other. Since these decisions, 


. however, the section has been amended by 


section al of Act VII of 1888, by which the 
words on the spot where the property ig 
attached,” were repealed. Besides, as 
pointed out in the case of Jagernath Sahat v. 
Dip Rani Koer (4), omission to publish a 
separate sale proclamation on each property, 
would merely amount to an irregularity, 
which would not necessarily vitiate the 
sale. The only reasonable rule on the sub- 
ject, which can be adopted, is that there 
need not be separate proclamation in each 
village unless proper notice of the sale could 
not otherwise be given. Inthe case before 
us, the evidence as to the distances of the 
several villages from one anothor, is in- 
conclusive, and itis impossible for us to hold 
that there ought to have been a separate 
proclamation in each village. The learned 
Vakil for the appellant has, however, farther 
contended that the evidence as to the service 
of sale proclamation in five of the villages, is 
unreliable. This contention is, in our opinion 
not without considerable force. The decree. 
holders attempted to prove in the Court below 
that the sale proclamation had b:en served 

(2) 11 0. 74. 

(3) 12 B. 368, 

(4) 22 C. 871, 
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on all the properties. This story has been 
disbelieved, and, in our opinion, rightly. The 
position, therefore, is that an important por- 
tion of the evidence as to the service of sale 
proclamation, has been found to be unworthy 
of credit ; this necessarily affects the credi- 
bility of the other statements by the very 
same witnesses as to service in five villages. 
The.difficulty is further emphasised by the 
fact of the extreme paucity of bidders at the 
sale: Stress, however, has been laid on the 
citcumstance, that the judgment-debtors ad- 
mitted in their application of the 20th May 


1907, that the sale proclamation had been. 


duly served. In our opinion, too much reli- 
ance ought not to be placed upon this fact. 
On the 20th May, 1907, when the sale was 
impending, the judgment-debtors were ex- 
tremely anxious for a postponement to enable 
them to raise the necessary funds, and they 
would naturally, with a view to obtain the 
consent of the decree-holders, agree to make 
a statement of this description. This expla- 
nation, actually given by the first witness on 
the side of the petitioner, does, in our opinion, 
offer a very probable version of what actually 
took place.. ‘Upon an examination, then of 
the evidence of the witnesses on this part of 
the case, we are inclined to the view that the 
proof of due service of the sale proclamation 
js unsatisfactory ; but it is needless to discuss 
the matter in further detail, as the sale must 
be set aside on the first ground. 

The third ground upon which the sale is 
atiacked by the petitioner, is that there were 
grave irregularities in the conduct of the sale, 
on the 26th July, 1907. The evidence makes 
it reasonably clear that, as soon as the bid- 
dings were commenced, the decree-holders 
who had obtained leave to bid for the proper- 
ties, declined to offer any bid for the first two 
properties. 
other hand, wherein they stated that they 
had discovered that the properties were under 
diluvion, which had reduced their profits. 
They consequently prayed that their values 
might be reduced to Rs. 1,000, and Rs. 1,500 
respectively. There was necessarily some 
confusion, and the judgment-debtors protest- 
ed that the third property conld not be sold 
till the first and second had been put up for 
sale. What happened precisely at this stage, 
is not clear upon the evidence. The Pleader 
for the judgment-debtors, appears to have 
moved the Court ; but what the result was, 
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does not appear. This much is recorded in 
the order-sheet that the decree-holders might 
bid for the first two properties at the price 
fixed by them, but the properties would not 
be sold at a price less than the price mention- 
ed in the petition of the decree-holders, and 
the other properties might be sold for prices 
not less than those stated in the decree-holders’ 
application. Bids were then taken in res- 
pect of all the properties. The bidders, be- 
sides the decree-holders, were two persons, 
Guru Charan and Janakinath, and also Abani 
Mohan Banerjee, the Pleader for the judg- 
ment-debtors, The Nazir then put up the 
mattter before the Subordinate Judge with a 
recommendation, that excepting the first four 
lots, the bids for the others might be accept. 
ed, as the decree-holders had declined to, bid 
at the upset value of the first two, and desir- 
ed to offer a higher bid for the third and 
fourth. Later on in the day, under verbal 
orders of the Court, all the properties were 
putup for sale again. Meanwhile, Janki 
Nath appears to have left the Court, and 
there is evidence to show that the impression 
was created, after what had taken place in 
the earlier part of the day, that the proper- 
ties would not be sold on that day. There 
is some evidence also to show that at least 
one intending bidder had left after 4 o’clock. 
Asa matter of fact, the sale took place after 5 
P. M., with the result, that for most of the 
properties, the only bids offered were on be- 
half of the decree-holders. Gurn Charan 
offered bids for two lots, and Abani Mohan 
was unsuccessful in the bids he offered for 
four others, In our opixion, it is fairly clear 
that the sale was not conducted in the regular 
manner. Some confusion at the initial stage 
was created by the action of the decree-holders 
who declined to bid for the first two proper- 
ties (although they had obtained leave to do 
so), upon the allegation that they were under 
diluvion ; there was obviously an interruption; 
an application was made to the Court, with 
what result, cannot be precisely ascertained ; 
the bidding was resumed, but the sale was 
not concluded on the termination of the first 
biddings ; the bids were resumed very late in 
the day, after an impression had been not un- 
naturally created that the sale would not be 
concluded on that day. Under such cireum- 
stances, the inference may reasonably be 
drawn that the substantial injury suffered by 
the judgment-debtors is, in some measure at 
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least, traceable to the irregular manner in 
which the sale was conducted. This by itself 
would, in our opinion, bo ample ground for 
reversal of the sale. Itis worthy of remark 
that.as the decree-holders themselves, one of 
whom was a Pleader of the Court in .which 
the sale took place, managed to purchase the 
properties fur a comparatively small sum, 
no question obviously arises for ex- 
amination as to what the position might 
haye been, if the properties had passed in- 
to the hands of a bona fide purchase for value 
without notice. e 

The only point which remains for con- 
sideration, arises from the suggestion, some- 
what faintly made by the respondents decree- 
holders, that no objection on the ground of 
irregularity or illegality is open to the 
judgment-debtors, as they had waived all 
such objections by their petition of the 
20th May 1907. It is to be remarked, in 
the first place, that no such ground was 
urged in the Court below, where the peti- 
tion .mentioned was relied upon as merely 
containing an admission of service, and 
naturally the ‘evidence has not been directed 
to elucidate any possible question of waiver, 
which is a mixed question of fact and law. 
It is clear, however, that no question of 
waiver was raised, because it could not 
have been raised with any chance of suc- 
cess. The learned Vakil for the respondents, 
in this Court, relied -upon the cases of 
Giridhari Singh v. Hurdeo Narain Singh (5), 
Raja Thakur Barham v. Ananta Ram (6) and 
Noorul Hossein v. Omatool Fatima (7) to show 
that where judgment-debtors have waived their 
right, to question the validity of a sale, 
they are not entitled to impeach the sale 
on grounds they have expressly waived. 
This doctrine is perfectly sound, but it has 
no application to the circumstances of the 
present case. Let us assume fora moment 
that by their petition of the 20th May 
1907, the judgment-debtors agreed to waive 
all objections to the sale if it took place 
on the 22nd of July, or on any other date 
that might be fixed according to the prac- 
tice of the Conrt, that is, practice in the 
matter of holding sales in execution cases 
in the different Courts at the station one 
after another. The sale, however, did not 
(5) 3 I. A. 280, 26 W. R. 44. 


(6) 2 C. L. J. 584, 
(7) 25 W, R. 84, 
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take place on the 22nd July, nor on any 
other date fixed according to the practice 
of the Court. On the 22nd July, as we 
have already stated, the judgment-debtors 
again applied for adjournment, and offered 
to waive all objections to the sale, if it 
took place on the 29th July; if this ap- 
plication had been granted, there might 
perhaps have been some room for the con- 
tention that the judgment-debtors had waiv- 
ed their objection to the sale on the ground 
of irregularity. The application, however, 
was refused. Obviously, therefore, the offer 
of the judgment-debtors to waive any 
possible objection was not accepted. There 
was consequently no waiver which could 
estop them from attacking the validity of 
the sale. As pointed out by this Court in the 
ease of Ohandanbala Debi v. Probodh Chandra 
Roy (8), anagreement of this description en- 


‘tered into by the parties is valid and opera- 


tive only when sanctioned by the Court; 
where the Coart withholds its assent and 
declines to pass an order on the basis of 
the agreement of the parties, the matter is set 
free, and the judgment-debtors cannot be re- 
garded as bound by the offer which they had 
made. Apart from this aspect of the 
matter, however, we may observe that if 
the question of waiver had been raised at 
the earliest possible stage of the proceed- 
ings and evidence had been directed to ita 
elucidation, two questions would require 
consideration, namely, first, what were pre- 
cisely the rights waived by the judgment- 
debtors by their application of the 20th 
May 1907, and secondly, if ib was a waiver 
of all possible grounds of objection, whe- 
ther an agreement to waive all the rights 
of a person to seek the protection of a 
Court of Justice against fraud upon the 
process of the Court itself, would at all 
be enforced. The decision of this Court in the 
eases of Preo Lal Paul v. Radhika Prosad 
(9) and Bhikari Misra v. Rani Surjament 
(10) shows that “any application by a judg- 
ment-debtor alleged to constitute a waiver 
of his right to question the validity of a 
sale, will be narrowly scrutinized, and such 
rights only will be taken to have been 
waived as were within the knowledge of 

(8)9C. L.J. 251 atp. 255; 36 C. 422; 2 Ind, 
Cas. 338. 


(9) 6 C. W. N. 42, 
(10) 6 ©. W. N. 48, 
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the judgment-debtor at the time and were 
expressly abandoned. Again, the decision 
of this Court in the cases of Dhanukhdari 
Singh v. Nathini Sahu (11) and Ambika 
Prasad Singh v. Whitwell(12), shows that there 
may be circumstances under which a plea 
of waiver would not be entertained by a 
Gourt of justice, as contrary to public 
policy. In any event, as a question of 
waiver is a mixed question of fact and law, 
it ought not to be allowed to be raised 
at a late ` stage of the proceedings. The 
plea of waiver, if entertained and allowed 
to prevail, shuts out an inquiry into the 
truth, and such’ a course ought not to be 
adopted to ths prejudice of the judgment. 
debtors until they have been afforded ample 
opportunity to rebut it. The reasonableness 
of this view is emphasised in the present 
case by ‘the circumstance ` that the appli- 
cation alleged to constitute waiver, was pre- 
sented by a Pleader on behalf of a 
purdanashin lady, and we have no inform- 
alion as to whether this was done with 
her knowledge or authority. [tis manifest 
that a full investigation into facts would 
be necessary before we could deal ade- 
quately with the plea of waiver suggest- 
ed for the first time in this Court. We 
must consequently overrule the contention 
of the respondents, that the judgment-debt- 
ors are precluded’ from  assailing the 
‘validity of the sale. Upon an examination 
‘of the whole case, we feel no doubt what- 
‘ever that properties of considerable value 
have passed into the hands of the decree- 
holders in these proceedings, which have 
not beén conducted with any approach to 
regularity, and it is a matter for surprise 
that the Subordinate Juge should have 
confirmed the sale in the manner he has 
done. 

The result is, that this appeal must be 
‘allowed and the sale reversed. The ap- 
‘pellant is entitled to her costs, both here 
and in the Court below. We assess the 
hearing fee in this Court at ten gold mohurs. 
| Appeal allowed. 

(11) 6 C. L. J. 62; 11 C. W. N. 845. 

(12) 60. L. J. 111. 
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: (s. c. 13 0. L. J. 212.) 
: CALCUTTA HIGH COURT. 
Ssconp Civic Avpeat No 49 or 1908. 
May 11, 1910. 

Present:-——_Mr. Justice Mookerjee and 
Mr. Justice Carndaff, 
KRISHNA CHANDRA BASU anp OTHERS 
— PLAINTIFFS— APPELLANTS 
YENSUS 
` MOHENDRA NATH BASU AND OTHERS 
DEFENDANTS—R&ESPONDENS.* 

Kabulyat, construction of—Read and Public Works 
Cesses as levied at present to be paid by lessee— 
Re-valuation— Increase of amount of cesses to be payable 
by whom. 
` Where a tenant agreed to pay “Road and Public 
‘Works Cesses at half-anna per rupee as is levied at 
present”: 

Held, that, in the event of re- valuation, the 
increased cesses would be payable by the tenant. | 


Appeal from the decree of the District Judge 
of 24.Pergannahs, dated September 2nd, 1907, 
affirming that of the Munsif of Alipur, dated 
October 31, 1903. 

Dr, Rosh Behary Ghose and Babus Hart 
Charan Sarkhel, for the Appellants. 

Babu Nil Madhab Bose and Hara Prasad 
Chatterjee, for the Respondents. 

Judgment.—tThis is an appeal on 
behalf of the plaintiffs in an action for re- 
covery of arrears’ of rent with cesses and 
damages, from the defendants, who are 
tenure-holders under them, under a lease 
granted in their favour on the 17th August 
1892. The sole question in controversy be- 
tween the parties relates to the liability of 
the tenants-defendants to pay cesses to 
the lJandlords-appellants. The covenant in 
the lease which bears upon this matter is 
in the following terms: “I shall never be 


‘competent to claim any enhancement in any 


way upon the said fixed amount of jama, 
that is Rs 500 a year at a certain prescribed 
rate. But you shall pay in addition to the 
said fixed jama, | Road and Public Works 
cesses at half-anna per rupee as is levied 
at present according to the instalments given 
at foot.’ Besides, you as Mourasi Mukearari- 
dars shall be bound according to law to pay 
any uther kind of cess or taw that Government 
muy hereafter impose and you shall continue 
to pay the same separately in addition to the 
fixed jama.” The instalments mentioned 
are specified in a schedule jn which the 
following statement occurs: “The fixed jama 
of Rs. 500 or more or less as may be assessed 
upon measurement according to the terms of 
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this pattah and Road and Public Works cesses 
at half-anna per rupee. A two-thirds share 
of the same is to be paid inthe month of Pous 
and one-third in the month of Falgun.” The 
contention on behalf of the plaintiffs is that as 
since the grant of the iease there has been a 
re-valuation of the land comprised in the 
tenure under the provisions of the Cess Act of 
1880, the tenants are liable to pay, as cesses 
the amount calculated upon the valuation, not 
as ib stood at the time of the contract but as 
it stands altered and ‘increased at the present 
time. The contention on behalf of the de- 
fendants is that the tenants are liable to pay 
the cesses upon the valuation as it stood at 
the time of the grant of the lease and that the 
additional burden imposed by way of increas- 
ed cesses on account of re-valuation must be 
borne by the landlords. 

The Courts below have accepted the con- 
tion of the defendants and have dismissed 
the suit of the plaintiffs, In our opinion, 
the view taken by the Courts below cannot be 
supported. The covenant to which refer- 
ence has been made is capable of one of 
two interpretations. It either provides for 
the payment by the tenants of cesses in ac- 
cordance with the provisions of the Cess Act, 
or it does not contemplate and provide for 
the contingency which has happened. In our 
opinion, the first of these interpretations is 
the correct one. The lessors agreed with the 
tenants that the latter were to pay, in addi- 
tion to the fixed rent, Road and Pablic Works 
cesses at half-anna per rupee, as was levied 
ab the time, according to the instalments 
given at the foot of the instrument. There 
has been some discussion before us as to the 
precise meaning of the words “Road and 
Public Works cesses at half-anna per rupee 
asis levied at present.” The learned Vakil 
for the respondents has suggested that this 
means, ‘levied according to the terms of 
the contract.” This interpretation is clearly 
inadmissible, because before the lease was 
granted ro cesses admittedly were or could 
be levied. The obvious interpretation of the 
expression in question is that the lessees were 
to pay Road and Public Works cesses at 
half-anna per rupee as is levied in accord- 
ance with the statutory provisions on the 
subject. If this interpretation is adopted, 
‘the defence of the defendants entirely fails, 
because if the lessees undertake the liability 
to pay the cesses at half-anna per rupee 
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according to the statutory provisions on the 
subject, in the event of re-valuation, the in- 
creased cesses would be payable by them. 
If, on the other hand, the second interpre- 
tation is adopted, namely, that the parties 
did not anticipate the contingency which has 
happened and did not make any provision for 
the sanie, it is clear, according to the decision 
of this Court in the case of Mahanand Sahat 
v. Musdmmat Sayedunissa Bibi (1), that the 
provisions of the statute must be enforced. 
In either view, therefore, the plaintiffs are 
entitled to the cesses claimed by them. The 
learned Vakilfor the respondents has, however, 
suggested that the effect of this covenant was 
to impose the liability for any additional cesses 
upon the Jandlords. In our opinion, there 
is no foundation for this contention, In 
the first place, it cannot be disputed that 
the covenant in question does not expressly 
lay down that if the amount of cesses was 
increased by reason of the re-valuation of the 
lands, the additional burden would be borne 
by the landlords. In the second place, an 
‘interpretation of this character would be so 
obviously unreasonable and so manifestly 
detrimental to the interest of the lardlords, 
ihat no Court would accept it, unless the 
covenant was incapable of rational inter- 
pretation in any other manner. The learned 
Vakil for the respondents has further, sug- 
gested that the agreement between the parties 
was that cesses at half an anna per rupee 
should be levied upon the amount of rent 
payable, that is, the fixed jama. In our 
opinion, this contention also is not well- 
founded. But if it were well-founded, the 
defence of the defendants would be equally 
groundless because taking all the terms of 
the lease together, there was a provision 
that what was described as fixed jama was 
variable according to the area. If, therefore, 
the agreement between the parties was that 
the cess would be in proportion to the jama, 
if the jama was varied by reason of alteration 
in the area, the amounb payable as cesses 
would also have to be varied. Thus, from 
whatever point of view the case may be 
considered, the defence is obviously unsustain- 
able. We may add that there “was no dig- 
pute in the Courts below that if the de- 
fendants are liable for the additional cesses, 
the amount claimed is not excessive. In 


fact, it appears that if a caleulation were 
(1) 8C. L. J. 525; 12 C. W. N. 154, 
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made according to the provisions of section 
4l of the Cess Act, tbe amount realisable 
by the plaintiffs as cesses under the terms 
of the contract as we interpret them, would 
be in excess of the amount actually claimed. 
That, however, is a matter with which we are 
not now concerned. 

The result is that this appeal is allowed, 
the’ decrees made by the Courts below are dis- 
charged, and the suit is decreed with costs in 
all the Courts. 

Appeal allowed: Suit decreed. 
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(s.c. 12 C. L. J. 216.) 
CALCUTTA HIGH COURT. 

Crvit Rute No, 3291 or 1908. 
December 15, 1908. 
Present:—Mr. Justice Caspersz and 

. Mr. Justice Doss. 
JOY NARAIN JANA—Duvenpant— 
PETITIONER 

- versus 

UPENDRA NARAIN ROY—Prarntive— 

f Opposite PARTY. 

Sanction to prosecute—Practice of High Court.— 
Interference with order of lower Court—Criminal 
Procedure Code (Act V of 1898), ss. 195, 489—Ciril 
Procedure Code (Act XIV of 1882), s. 622. 

Whether an application for the revocation of a 
sanction for prosecution granted by the lower Court 
be regarded as one under section 439 of the Criminal 
Procedure Code or one under section 622 of the Civil 
Procedure Code, it is competent to the High Court to 
exercise the broad and general powers applicable 
in matters of that kind under section 195 of the 
Criminal Procedure Code. The High Court will 
satisfy itself that itis really a case in which the 
sanction was not merely fitly accorded but accorded 
with due regard to the procedure which inthe in- 
terests of the accused person ought to be observed. 

Petition under section 439 of the Criminal 
Procedure Code and under section 622 of the 
Civil- Procedure Code of 1882. 

Babus Mohendra Nath Roy and Hart 
Bhushan Mukherjee, for the Petitioner. 

Babus Ram Chandra Majumdar and 
Jyotish Chandru Hazrah, for the Opposite 
Party. 

Judgment.—tThis is a Rule calling 
on the District Jndge of Midnapore and 
on the opposite party to show cause 
why the order of the Munsif sanctioning 
the prosecution of the petitioner should not 
be set aside. 

The Munsif of Contai observed that the 
opposite party, the petitioner before us, had 
denied a certain solanama in his evidence 


. 
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but that it was shown that the solenama 
was entered into, and that the Pleader for 
the opposite party had signed it. He 
thought it wasa fit case in which sanction 
to prosecute the petitioner should be ac- 
corded. This view was affirmed on appeal by 
the District Judge. The petitioner then 
moved this Court, as appears, under sec- 
tion 439 of the Criminal Procedure Code, 
but, in the exercise of its Civil Revision- 
al Jurisdiction, the Rule was issued not 
on the District Magistrate but on the Dis- 
trict Judge. me Xe 

Having ‘regard to the established prac- 
tice of this Court, we think that whether 
the application be regarded as one under 
section 439 of the Criminal Procedure Code. 
‘or one under section 622 of the Civil Pro- 
cedure Code, it is competent to us to exercise 
the broad and general powers applicable, 
in matters of this kind, under section 195 of 
the Criminal Procedure Code. We are, in 
effect, sitting in second appeal with regard 
to this question of sanction, and we have to 
satisfy ourselves that it is really a case in 
which the sanction was not merely fitly ac- 
corded but accorded with due regard to the 
procedure which in the interests of the accused 
person, ought to be observed. 

It appears that the petitioner has been 
prosecuted for denying a certain solenama. 
The solenama was never shown to him 
in the course of his deposition. Itis pos- 
sible thatif he had seen the solenama, he 
might have recognised it, and might have 
admitted it. Moreover, the order com- 
plained of does not specify, with sufficient 
precision, when the offence was committed 
and the other particulars which are ordi- 
narily given in orders for sanction under 
section 195 of the Criminal Procedure Code. 
Without discussing the recent cases of 
Habibur Rahaman v. Khoda Bux (1): and 
Girija Sankar Roy v. Binode Sheikh (2), we 
desire to point out thatthe vital questions 
arising in granting sanction, as dealt with 
in those cases, are the same as much as 
in the case before us, and we think that 
both the lower Courts have neglected their 
duty in this respect. ‘ ; 

We accordingly make the Rule absolute 
and set aside the sanction for prosecution. 
granted by the Munsif. 


(1) 5C. L. J. 219; 110. W, N, 195; 5 Or. L. J, 29, 
(2) 5 C. L. J. 222; 5 Or. L. J. 188. 
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In the circumstances, we make no order as 
to costs. 


Rule mede absolute. 


F 


(£. c. 13 C. L. J. 217.) 
CALCUTTA HIGH COURT. 
Cristau Revision No. 1075 or 1910. 
October 27, 1910. 
Present:—-Mr: Justice Holmwood and 
Mr. Justice Fletcher. 

AROJ ALI MANDAL—Accusep— 
PETITICNER 

versus 
EMPEROR—Opposire Parry.’ 

Bengal Excise Act (VII B. O. of 1€78), s.54—Ganja, 
cultivation of — License for ‘cultivation—Cultivation of 
ganja in area not covered by license. 

The license which is spoken of in section 54 of the 


Excise Act Bengal, is a license to a person, and not a 
license for specific area. 


Application for revision, against the order 
of the Deputy Magistrate of Rajshahi, dated 
Jane 30th, 1910, confirming that of the Sub- 
Deputy Magistrate of Naogaon, dated May 
9th, 1910. 

Facts.—The petitioner was charged 
with cultivating ganja in a plot of land not 
covered by his license. The case against 

him was that he cultivated ganja not only 
in dags 27 and 226 the area covered by his 
license, but that he cultivated ganja also in 
dag 196 of Mouza Madhanagar, which is con- 
tiguous to dag 226, ees, - 

The accused said that he cultivated ganja. 
only in dags 27 and 226 but this. was found 
to be false. The Court found that he culti- 
vated in an area not covered by his license. 
He was found guilty under section 54 of. the- 
Bengal Excise Act and sentenced to a fine of 
Rs. 200, in default to simple imprisonment for 
two months. 

The accused moved the High Court. 

Babu Manmatha Nath’ Mookerjee, for the 
Petitioner. - í 

Babu Atulya Oharan Bose, for the Crown. 


Judgment.—After hearing the learn- 
ed Vakil who appeared in support of the 
Rule and also the learned Vakil showing 
cause on behalf of the Crown, we are clear- 
ly of “opinion that this case does not fall. 
under section 54 ofthe Excise Act (VII of 
1878. B. C.). Thelicense which is spoken 
of in that section isa license to a person, 
end not a license for specific area. Whether 
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section 59 applies or not is a question which 
we are not called upon to determine in this 
case, inasmuch as various questions might 
arise at the trial under that section as to the 
competence of the conditions in the license 
and as to whether any penalty followed on 
the breach of any particular conditions. These 
matters are not in any way before us, f 
The Rule must, therefore, be-made: ab- 
solute and the order of the lower Court 
must be discharged. The fine, if paid, will be 

refunded. ` 
Rule made absolute. « 


(s. c. 48. L. R. 187.) á 

SIND JUDICIAL COMMISSIONER'S 

. COURT.: 
Civit Sum No. 135 or 1910. 
August 1, 1910. 
Present:—Mec. Waley Cohen, A. J. ©. 
Messrs. MACDONALD & Co—Puaintires_ 
ne © Versus ` à 
GEORGE D'EMDEN AND ANOTHER—- 
DerenDants, 

Arbitration Act (IX of 1899), s. Id— Award made 
subsequent to institution of suit—Whether improper- 
ly procured—Effect of pendency of suit—Application 
for filing award—Litigious proceedings—Civil Procedure 
Code (Act V of 1908), s.10—Principles applicable to 
proceeding for filing award. l 
“Where an agreement for reference to arbitra- 
tior is impeached in a suit, an injunction may 
issue to stay arbitration proceedings. But where 
the agreement is not impeached and a suit covering 
the disputes submitted to arbitration has been com- 
menced in aCourt of competent jurisdiction, prior 
tothe award an injunction ought not to be issued as 
a rule. 

Louis Dreyfus v. Seth Shivakram Harkarandas, 1 S, 
L. R. 255, explained; 

Purshotum Mavji v. Runchore Lovji, 1 S. L. R. 129} 
Drefus v. Seth Shivakram, 1 8. L. R. 268; Kitts v. 
Moore, (1895) 1 Q. B. 253; 64 L. J. Ch. 152; 12 R. 433 
71 L. J. 676; 43 W. R. 84 and North London Railway 
Company Y. Great Northern Railway Company, 11 Q. 
B. D. 30; 52 L. J. Q. B. 380; 48 L. T. 695; 31 W. R 
490, referred to. 

In both cases the arbitrators proceed at their 
own risk. Their- award may be nugatory and 
they may. not recover their costs, as the award 
may prove valueless and not be taken up. 

Where an injunction is issued to restrain arbitrators 
from proceeding, their award, if they ignored the 
injunction, would be considered to have been pro- 
cured improperly, but where no such injunction has 
issued, it cannot be said that the award was im- 
properly procured merely because a suit regarding 
the same subject-matter was pending. 

Applications for the filing of awards are litigious 
proceedings and though they are not technically 
suits within section 10 of the Civil Procedure Code, 
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are governed by the same principles of general 
law as are laid down for suitsin section 10. 

Ghalam Jilani v. Mahomed Hassan, 291. A. 58; 
29 C. 167; 60. W. N. 226; 25 P. R. 1902; 4 Bom. L. R. 
161; 12 M. L. J. 77; Ram Kirpal Shukul v. Musammat 
Rup Kuari, 11 I. A. 37; 6 A. 269; MacHenry v. Lewis, 
22 Ch. D. 397; 52 L. J. Ch. 325; 47 L. T. 549; 31 W. 
R. 305; Mutrie v. Binney, 35 Ch. D. 614; 56 L. T. 
455; 836 W. R. 181; In re Ohristiarsborg, 10 P. D. 141; 
54 L. J. P.B; 53 L. T. 612; 5 Asp. M. O. 491, relied 
upon. 

The pendency of a suit ina Court whose pecu- 
‘niary jurisdiction is limited to Rs. 1,000, is no bar 
to the filing of an award obtained .by plain- 
tiffs against defendants subsequent to the institution 
of suit for a sum far in excess of that sum. 


Mr. Hirdaram, forthe Plaintiffs. 

Mr. Dipchand T. Osha, for the Defendant 
No. 2. 

Judgment.—An application is made 
on the 20ih April 1910 by ihe arbitrators 
to file an-award dated the 19th April 1910 
between Messrs. Macdonald & Co., plaintiffs 
and George D’Emden and Messrs. Ganga- 
ram Radakisher &°Co., partners in the firm 
of Messrs. D’Emden & Co., carrying on 
business in Amritsar. : The deed of reference 
under which the award was made is dated 
- the 19th March 1910. 

The 2nd defendant has put 
objections to the award being filed. 
‘ Objections 1 and 2 concern the agreement 
under which the submission to arbitration 
was made. Clause 20 of the agreement 
‘Tixbibit 4” states that : “All disputes arising 
out of this agreement whatever be their 
nature shall be submitted to arbitration.” 

The 2nd defendant contends that at the 


in certain 


time of the reference disputes had arisen. 


only concerning the sum of: Rs, 273-5-0.. 

The correspondence putin collectively as 
Exhibit. 5 shows clealy that there is 
no substance in this contention. The letters 
bf the ‘15th January 1909 from Messrs. 
Macdonald & (Co. to Messrs. Gangaram 
Radakishen and thereply of the 20th Janu- 
ary 1909, the letter of the 22nd January and 
the reply “ot the 29th January 1909, the letter 
of the 1st February -1909, from Messrs. Mac- 
donald to Messrs. Gangaram Radakishen and 
the letter of the 8rd February 1969 from 
Messrs. Gangaram Radakishen’s Barrister to 
‘Messrs. Macdonald satisfy me that there were 
other matters in dispute between the parties 
than the sum of Re, 273-5-0 which was in con- 
nection with the re-sale of three bales of goods 
only, see Exhibit G. Messrs. Macdonald were 
clearly pressing for the seitlement of accounts, 
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see their letter of 11th September 1909, 
Exhibit 5, and the notice to appoint an 
arbitrator contained in letter of the lith 
February 1910 clearly contemplating that 
the arbitration should cover the settlement 
of accounts. 

I, therefore; overrule objecting 1 and 2, 

The 3rd objection refers to a matter in dis- 
pute which was raised in ‘the letter of the 
3rd February 1909 from Messrs. Gangaram 
Radakishen’s Barrister to the plaintiffs, t.e., 
whether under~the agreement* of the Ist 
December 1907 the plaintiffs were partners 
of Messrs. D’Emden and Co. and. had to bear 
a half share of the losses.on the business due 
to the default of dealers in taking up 
goods. The plaintiffs in their letter of 
the llth? September 1909, Exhibit 5, 
repudiated the suggestion of partnership. 
Both these letters were before the arbitrators 
and apart from’ this, the question raised by 
objection 3, wöuld be a dispute. which would 
be considered in the taking of the accounts. 

I, therefore, hold that’ this’ matter -was a 
dispute properly. referred to. the arbitrators 
and decided. by them. In ` overruling 
objection 8, I should add that clause 5 of 
the srreoment of the Ist December 1907, 
Exhibit 4, on which admittedly, the rights 
of the plaintiffs and Messrs. Gangaram 
Radakishen’s depend is ‘entirely inconsistent 
With the defendant?’ contention. 

I now come to .the objections 4, 5 and 
6 the only substantial objections raised to the, 
filing of this award. 

The facts are not ‘in dispute. ` “The re- 
ference to arbitration is dated the 19th March 
1910. On the 22nd February 1910, the’ 
defendants filed a plaint against ‘the plaintiffs’ 
in the Court ofthe Extra Assistant Commis-, 
sioner, Amritsar,.for an account of part- 
nership’ transactions between the plaintiffs 
and the defendants from the Ist Decem-- 
ber 1907. . Before the first. meeting of the 
arbitrators, Messrs. Gangaram Radakishen 
gave them. notice by letter and telegram, 
Exhibit © and Exhibit 5, that a suit’ 
had been filed and requested thém not to- 
proceed with. the arbitration. I think ib 
is at least doubtful what is thé meaning of 
this letter. dated the 31st March 1910, 
Exhibit ©. The first objection to the’ 
arbitrators’ proceeding is stated to be that’ 
no. dispute -had. arisen and that, therefore, : 
they had no jurisdiction, “This point,” it is 
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said, “is already raised by Macdonald and 
Co. in a Court of law and justice here.” Then 
the letter goes on to ask that the arbitrators 
will not hold a meeting on the 5th April 1910 

“as ib is impossible for us to reach Karachi 
with all we have to urge against arbitration 
etc., etc.” Finally, the arbitrators are asked 
to give proper notice to Mr. D’Emden and 
to “adjourn sufficiently long that Messrs. 
Gangaram Radakishen may do the needful.” 

Now, on the 29th March 1910, Messrs. 
Macdonald had applied to the Court of the 
Extra Assistant Commissioner in Amritsar 
to stay the suit filed by the defendants on 
the 22nd February 1910 on the ground of the 
reference to arbitration ; this is the only 
justification Messrs. Gangaram Radakishen 
had for saying in their letter Exhibit C. 
that the jurisdiction of the arbitrators had 
been raised by Messrs. Macdonald in a 
Court of law. The letter contains not a 
word of the plaint filed by the defendants; 
and there i is a “suppressio vert” which amounts 
to a “suggestio falsi.” The evidence, 
Exhibit No. 1, of Mr. Miller, one of the 
arbitrators, however, satisfies me that the 
arbitrators knew when they held their 
sittings that Messrs. D’Hmden had filed a 
suit against the plaintiffs at Amritsar. 

The award in the arbitration was made on 
- the 19th April 1910 and the application to 
stay the suit in Amritsar by Messrs. 
Macdonald was rejected on a technical ground 
that the application was under the Civil 
Procedure Code instead of under the Arbitra- 
tion Act. 

Mr. Dipchand, on behalf of Messrs. 
Gangaram Radakishen, relied upon Louds 
Dreyfus v. Seth Shivakram Harakarandas (1) 
and contended that the facb that the 
Court of the Extra Assistant Commissioner 
in Amritsar was seizéd of. fhe disputes 
between the plaintiffs and the defendants 
ousted the jurisdiction of the arbitrators 
unless or until the suit was stayed. He 
also relied upon section 14 of the Indian 
Arbitration Act and, on the authority of the 
case quoted, argued that it was improper for 
the arbitrators to proceed with the arbitra- 
tion when they learned that the defendants 
had filed a suit against the plaintiffs in 
Amritsar. 

The learned Judge in Louis Dreyfus v. 


Seth Shivakram Harkarandas (1) lays down 
(1) 1 $. Ie R. 255, 
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several general propositions; but for a pro- 
per understanding of the judgment it is 
necessary to look into the facts of the case. 
The learned Judge had before him an appli- 
cation to file an award against na defendant 
in Lyallpur. The defendant in question had 
filed a suit in Lyallpur claiming that certain 
clauses in their contract and amongst them 
the clause giving the arbitrators authority 
should be cancelled. Assuming the suit 
succeeded, the arbitrators would be 
without authority, their whole proceedings a 
nullity. 

If the suit succeeded, it was, ashes, 
improper for the arbitrators to proceed, in 
this sense only, that these proceedings would 
be null and void; and presumably the plain- 
tiffs in that suit could have obtained at 
their own risk a temporary injunction to 
restrain the arbitrators from proceeding: 
Purshotum Mavji v. Runchore Lorji (2). 

But itis clear from the judgment in Louis 
Dreyfus v. Seth Shivakram Rarkarandas (1) 
that the learned Judge himself considered that 
the award procured in proceedings before arbi- 
trators, carried on simultaneously with the 
suit to cancel the clauses giving the arbitrators 
authority, would become binding and could 
be filed in Court, if in the suib it even- 
tually were decided that the arbitration 
clauses were valid and binding—hence his 
order that the award shonld be remitted 
to the arbitrators until after the judgment 
in the suit. If the learned Judge had con- 
sidered the arbitration {proceedings carried 
on simultaneously with a pending ‘suit to 
be bad, he would have set aside the award 
and not remitted is to the arbitrators 

Arbitration proceedings will also ba nu- 
gatory if the matters referred to the ar- 
bitrators are, prior to the award, submitted 
to a Court of competent jurisdiction, unless 
and until the proceedings in the Court 
are stayed. 

There is, however, this difference between a 
ease where, asin Donis Dreyyus v. Seth Shiv 1k- 
ram Harkarandas (1) the very agreement 
under which the reference to arbitration is im- 
peached, and a case where a suit covering the 
disputes submitted to arbitration has been com- 
menced prior to the award in a Court of com- 
petent jurisdiction. In the first case anin- 
junction may issue to stay the arbitration 
proceedings, in the latter case an injanction 

(2) 18. L. R. 129. 
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will not as a rule issue. See Parshotam 
Marits v. Runchore Lovji (2), Kitts v. Moore 
(3) and North London Ry. Co. v. Great 
Northern Ry. Oo. (4). In both cases the 
arbitrators proceed at their own risk. Their 
award may be nugatory and they may not 
recover their costs, as the award may prove 
valueless and nob be taken up. Where an 
injunction had issued to restrain them from 
proceeding, their award, if they ignored the 
injunction, would be considered to be im- 
properly procured; but where no injunction 
would issue to restrain- them, the award can- 
not be said to be improperly procured on 
account of a pending suit. 

Applying these principles to the present 
case the material documents are the plaint 
in the Amritsar suit, Exhibit A., and the 
letter and telegram, Exhibit C., requesting the 
arbitrators not to proceed. None of these 
documents. even mention, much less impeach 
the agreement of the Ist December 1907. 
The plaint is for a partnership account 
and the claim is said to be worth Rs. 200. 

It is. further to be noted that the Court 
in which the suit is filed has a jurisdiction 
limited to Rs. 1,000 under Punjab Courts Act 
XVIII of 1824, Chapter II, section 26. Tt is 
true the letter, Exhibit C, raised a question 
of the jurisdiction of the arbitrators, t.e., 
that no dispute had arisen but this ques- 
tion was not raised in the plaint in the 
suit in Amritsar. This objection, so far as 
it is the same as objection 3 put in before 
me, is-nothing but a question as to the 
method of account which the arbitrators 
would properly consider ; and so far as it 
is covered by objections 1 and 2 it 
is, for the reasons I have already stated, 
not sustainable on the correspondence. 

I, therefore, hold that the award was not 
improperly procured under section 14 of 
Act IX of 1899. 

I come now to the question of whether 
the suit in Amritsar is a bar to the filing 
of this award. 

Buiforthe caseof Ghumanmal v. Dyal Kanji 
(5), I should have been prepared to hold 
that application by petition for the filing 
of an award was a suit and within section 
10 of the Civil ‘Procedure Code. I am 

(8) (1895) 1 Q. B. 258; 64 L. J. Ch. 152; 12 R. 43; 
71 L. T. 676; 43 W. R. 84, 

(4) 11 Q. B. D. 30; 52 L. J. Q. B. 380; 48 L. ‘T, 696; 
31 W. R.. 490. 

(5) 18. L. R. 86,- 
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clear, however, that itis a litigious proceed- 
ing, Ghulam Jilani v. Mohamed Hassan (6), 
and that such litigious proceedings, though 
not technically suits within section 10 and 
section 11 of the Civil Procedure Code, 
are yet governed in regard to the provisions 
of Jaw in this connection by the same 
principles. It has been held by the Privy 
Council in Ram Kirpal Shukul v. ifusammat 
Rup Kuar (7), that a decision in a former 
litigious proceeding, in that case an order 
in an execution proceeding, was not a decision 
in a suit and, therefore, not within section 13 
of the old Civil Procedure Code, but that upon 
general principles of law such a decision is 
binding as resjudicata. Similarly, the institu- 
tion of proceedings to file an award, though 
not technically a suit and, therefore, not 
within section 10 of the Civil Procedure 
Code, is governed by the same principles of 
general law as are laid down for suits in 
section 10 of the Civil Procedure Code. 
These principles are enunciated and applied 
in several English Cases. See MacHenry v. 
Lewis (8), Mutrie v. Binney (9) and The 
Christiansborg (10). The aim is that litiga- 
tion may not be endlessly prolonged. 

Treating section 10, therefore, merely as a 
convenient statement of the general law 
applicable to litigious proceedings, ought 
this application which was admittedly subse- 
quent to the filing of tke suit in Amritsar 
to be stayed or dismissed? I hold that it 
ought not on the simple ground that the 
Court at Amritsar with a jurisdiction limited 
to Rs. 1,000 could not have tried the matters 
in issue or granted the relief claimed by 
Messrs. MacDonald in the arbitration. 

On this question of the jurisdiction of the 
Court ab Amritsar. Mr. Dipchand contends, 
onthe authority of Arogya v. Appocht (11), 
that the Court could have granted relief 
claimed by Messrs. MacDonald. That 
decision has no bearing upon the circumstances 
of this case; the plaintiff in the Madras case 
by inadvertence undervalued his suit and a 
larger sum than he claimed in his plaint was 
eventually found due. Here Messrs. Mac 

(6) 29 I. A. 58; 29 C. 167; 6 C. W. N. 226; 25 P. R. 
1802; -+ Bom. F. R. 161; 12 M. L. J. 77. 

(7) 1L L A. 87; 6 A. 269. 

(8) 22 Ch. D. 397; 52 L. J. Ch. 325; 47 L. T. 549; 
3l W. R. 305. 

(9) 35 Ch. D. 614; 56 L. T. 455; 36 W. R. 131. 

aD TE DN 54 L. J. P. 84; 58L. T. 612; & 
Asp. M. C. 491. 

(11) 25 M. 548, 
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Donald would have, if they acted honestly, to 
value their claim at Rs. 5,140-8-5 and whe- 
ther regarded under Order VIII, rule 6 as a 


set-off or as a cross-claim, the Amritsar Court 


would have no jurisdiction to try it. 

` It is true that Messrs. MacDonald applied 
for a stay in the Amritsar suit on the ground 
that the matter in dispute had already been 
referred to arbitration. And had defendants 
in the arbitration filed a suit ina Court of 
competent jurisdiction, the plaintiffs’ applica- 
tion for a stay would have been very material 
to the consideration of whether this award 
should be filed. The fact, however, is 
unimportant in the present case and caunot 
affect my decision, for the Amritsar Court 
would have had no jurisdiction to try the 
plaintiffs’ claim or grant them the relief they 
claimed. . 


As to objection 7,I am of opinion that 
Messrs. MacDonald made every effort to give 
Mr. D’Emden notice to appoint an arbitrator 
and that the arbitrators took proper steps to 
make known to him the date of the arbitration. 
That is all that can be demanded by Messrs, 
Gangaram KRadakishen. The old plea in 
abatement is clearly taken away by section 
43 of the ‘Contract Act and even adopting 
the view that section 48 did not lay down a 
law in India less favourable to joint pro- 
misees than the prevailing law in England, I 
am prepared, on the authority of Robinson v. 
Geisel (12), to hold that so far as objection 7 
can be properly raised by Messrs. 
Gangaran Radakishen as a plea in abatement, 
the plea is bad. 


As to objection § the arbitrators met 
for 4 hours in all—apart from the time 
occupied in the preparation of the award. 
They are to receive Rs. 75 each. I cannot 
hold this to be excessive remuneration— 
especially in view of the intricate nature 
of the accounts and the questions before 
them. 


Mr. Hirdaram undertook to file an affidavit 
of service of notice of this application to file 
the award upon Mr. D’Emden. This 
affidavit has not yet been filed; and I will, 
therefore,’ adjourn the passing of formal 
orders in regard to Mr. D’Emden for a week. 
The award as against Messrs. Gangaram 


(12) (1894) 2 Q. B. 685; 64 L. J. Q. B. 52; 9 R 
555; 71 L, T. 70; 42 W. R. 609, 
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Radakishen is to be filed and they must pay 
the costs of the opposition to this application. 
Award filed, 





(s. c. 45. L. R. 195.) 
SIND JUDICIAL COMMISSIONER’S 
COURT. 
` ORIMINAL Revision APPLICATION No. 106 
or 1910, 
September 1, 1910. 
Present:—Mr. Hayward, J. C., and 
Mr. Leggatt, A. J. C. 
TOPANMAL JETHMAL AND ANOTHER—- 
APPLICANT 
versus 
EMPEROR—Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), ss, 4 (r) — 
340—Mukhtar—Right to appear in Criminal Court— 
Practice. 

A Mukhtar can only plead in a Criminal Court 
with the permission of the Presiding Officer of the 
Court. Hehasno right to plead without such per- 
mission, 

Imperator v. Shivaram, 6 B. 14, distinguished. 

Application to revise the orderof the City 
Magistrate, Hyderabad, refusing to allow the 
applicant to appear asa Mukhtar in a case 
pending before him. 

“Order. —We decline to interfere. A 
Mukhtar can only plead-with the permission 
of the Presiding Officer of the Court. He 
has no right to plead without such permis- 
sion inany Criminal Court. The case of 
Imperator v. Shivram (1) was based on the 
provisions of section 278 of the Criminal Pro- 
cedure Code, 1872, which permitted an 
“authorized agent” to appear for an appellant, 
Now the appearance can only be by “ Pleader” 
which is defined to include any “Mukhtar 
appointed with permission of the Court.” 
(Sections 4 (r), 340 and 421 to 423, Criminal 
Procedure Code). We concur with the deci- 
sion on a previous application of this applicant 
dated 30th September1909 by a Bench of 
this Court, 

Application rejected, 
(1) 6 B. 14. 
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(s. c. 4 S. L. R. 196). 
SIND JUDICIAL COMMISSIONER’S 
f COURT. . 
Orvin Sum No. 253 or 1909. 

_ August 17, 1910, 
Present:--Mr. Waley Cohen, A. J. C.. 
Messrs. D. GRAHAM & Co.—Pratntire 
versus 


KEWELRAM AND OTHERS—DEFENDANTS. 

Arbitration—Award—Power of arbitrators to take 
evidence outside jurisdiction—Award between firms 
—Power.to enquire into partners composing firms— 
Disputes under several contracta—One submission— 
Single award-—Validity—GQuaranice-broker—Effect of 
payment by him—Partner of debtor firm, 

Arbitrators may have to take evidence ontside 
the jurisdiction of the subject which'they have to 
decide but if their award is within their jurisdic- 
tion, the fact that they had taken evidence which 
proved tocover matters ontside their jurisdiction 
would not necessarily invalidate the award or make 
their proceedings improper. 

Fatkingham v. Victorian Railways Commissioner, 
(1900) A. C. 452 at p. 464, 69L. J. P. C. 89; 82 L. T, 
506, referred to. 

Where arbitrators have to decide disputes between 
firms, they must perforce inqnire who the partners 
are, to discover whether they have jurisdiction, whom 
they.must serve with notices of meetings and the 
scope of their inquiries, 

The decision of arbitrators on a question of their 
own jurisdiction is not final and can be raised 
in the objections taken to the filing of an award. 
This proposition, however, does not involye the 
counter-proposition that arbitrators must not 
consider or decide how far their jurisdiction ex- 
tends. 

The decision of arbitrators as to the lability of any 
individual as a partner of the firm is a degisjon on a 
question of their own jurisdiction. 

Where disputes under several contracts, involving 
questions common to all, are referred by one sub- 
mission and a single award is made, the award 
is nob rendered invalid by reason of covering 
the subject of many agreements especially where 
defendants have not been prejudiced in any way. 

The provisions of the Civil Procedure Code, re- 
garding the joinder of claims, cannot be applied strict- 
ly to proceedings in arbitration. 

In dealings bétween ‘two firms A and B. the 
amount due to the firm A from firm B was paid in 
full to the former by guarantee-brokers, Subse- 
quently the firm A obtained an award against the 
firm B for the amount due to them. The guarantee- 
brokers were also partners in the firm B., but 
they made the payment in their capacity of 
brokers : 

Held, (1) that the award was not invalid on 
the ground that the firm A had already received 
payment from the guarantee-brokers, as the firm 
was bound to account to the gnarantee-brokers for 
anything recovered under the award. 


King v. Victoria, (1896) A. C. 255 at p. 256; Stone- 
ham v. Liyman, 6 Com. Cas. 174, followed. (las 


(2) The mere fact that the guarantee-brokers 
were partners of the firm B did not alter the ap- 
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plication of the above rule. Any payment made by 
them in one capacity could not be treated as a pay- 
ment made in another capacity. 


Mr. Dipchand T. Ojha, for the Plaintiffs. 

Mr. Wadhumal Oodharare, for the Defend- 
ants, 

Judgment,—this is an application to` 
file an award dated the 9th July 1909 obtain- 
ed by Messrs. D. Graham & Co., against the 
firms of Bagwandas Assanand & Co., and 
Bagwandas Kewalram & Co. The award 
states that the firms ceased to exist some 
time before the arbitration. The arbitrators, 
however, held an inquiry into the constitu- 
tion of the firms and found thab at all material 
times for the purposes of the disputes 
before them, the firm of Bagwandas Assa-. 
nand & Co., consisted of Hurbugwandas, de- 
fendant No. 1, and Kewalram, defendant No. 2, 
Lilaram, defendant No. 3, Alladino, defendant 
No. 5, and Bugwandas, defendant No. 9, and 
that the firm of Bugwandas Kewalram & Co., 
consisted of all the defendants. 

The only defendants who appeared before 
mewere defendants Nos, 1, 2, 4and 7, who 
opposed the filing of the award, and defendant 
No. 9, who raised no objection. The other 
defendants were duly served with notice of 
the application. Defendant No. 4 appeared 
in person. He does not deny partnership in 
the firmof Bugwandas Kewalram & Co., but 
alleges in the objections put in that he is 
liable only for his share of the partnership 
transactiors. He produced no evidence but 
raised the same technical objections to the 
filing of the award as defendants Nos. 1, 2 and 
7. Defendants Nos. 1, 2 and 7 opposed the 
filing of the award on the ground that they 
were not partners in the firms in res- 
pect of which the award rendered them 
liable and on various other grounds—which, 
so far as these were pressed, are covered by 
the issues. 


Mr. Wadhumal on behalf of defendants 
Nos. 1, 2 and 7 very properly admitted that 
issues Nos. 10, 12 and 15 must be decided 
against his clients ; and the objections cover- 


- ed by these issues were not pressed by him. 


Iam clearly of opinion that these issues 
must be decided against the defendants. 
Defendant No. 4 did not refer to the matter 
and I decidethese issues also against him, 
Disputes had arisen, prior to the submis- 
sion to arbitration, as to what the two firms 
in question should pay to the plaintiffs, 
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the accounts had to be gone into and for the, 


reasons mentioned hereafter it was neces- 
sary to inquire who were liable as members 
of the firms and the extent of their liability. 
The arbitrators were justified in proceeding 
ex parte against the parties who did not ap- 
pear after nc tice, 

Mr. Wadhumal on behalf of defendants 
Nos. 1, 2 and 7 also admitted that the arbi- 
trators had jurisdiction to decide as to the 
costs of the arbitration, while Mr. Dip- 
chand on behalf of the plaintiffs agreed that 
the question of future costs was outside the 
jurisdiction of the arbityators and properly 
did npt press the matter. On issue No. 17 my 
decision is, therefore, that the arbitrators had 
authority to decide as to costs but not as to 
future costs. 

On issue No. 1, I find that Hurbugwandas 
was" responsible on the several .agree- 
ments in question as a partner in the firms 
both of Bugwandas Kewalram & Co., and 
Bugwandas Assanand & Co. He admittedly 
kept the books of both firms, though he ex- 
plains their non-production by saying Bug- 
wandas took them away. He admittedly 
signed the greater number of the receipts upon 
which the plaintiffs made their advances, 
though he accounts for this by saying he 
did so only as manager. Mr. Fardunji, the 
-manager of the plaintiffs, asserts that defend- 
ant No.2 not only gave his name frequent- 
ly in conversation as a partner in ‘the two 
firms but he also dictated a list of the part- 
ners including his own name in Jaly 1907, 
Mr. Furdunji also states that Hurbugwan- 
das was frequently pressed to pay the plain- 
tiffs and that he said he would do so if given 
time. Defendant No. 2admits an interview 
with Mr. Wilson of the plaintiffs’ firms but 
asserts that this was for the purpose of beg- 
ging for time on behalf of poor partners—not 
on behalf of himself. 

Mr. Wadhumal emphasised the relation- 
ship of Bagwandas defendant No. 9 to 
the plaintiffs’ firm and to Fardunji. Defend- 
ant No. 9 is the guarantee-broker who intro- 
duced the business in respect of which these 
claims are made and was also a partner in 
both the firms. 

It is conceivable that Fardunji to save 
Bagwandas might have given false evi- 
dence and forged Exhibit 2. But be- 
fore coming to thig somewhat startling con- 
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clusion I must consider the alternative pos- 
sibly that Hurbugwandas and Kewalram 
who are brothers and Murlidhur who is 
their cousin have agreed to stand together 
in repudiating the partnership. Mr. 
Wadhumal put in Exhibit A., the proceed- 
ings before the arbitrator, without reserva- 
tion andin his argument relied upon the 
contentions aad evidence given by his 
clients and others mainly to show that they 
raised then directly or indirectly some of the 
objections they are raising here. When Ire- 
ferred to the proceedings at a later stage in 
the examination of his client, defendant 
No, 2 Mr. Wadhumal objected that evidence 
taken before the arbitrator could not be used 
in this Court, 

Iam very doubtful whether it was open 
to him to take this objection after unre- 
servedly putting in the proceedings. ButT 
only propose to usethem for the purpose of 
seeing what were the contentions of the parties 
before the arbitrators and for this purpose 
I hold Mr. Wadhumal can clearly not object 
to their use having waived any right he had 
to do so by unreservedly putting the proceed- 
ings in and using them in argument, 

I find that before the arbitrators Lila- 
ram, defendant No. 3, stated that defendant 
No. 2 was a partner in Bugwandas Assanand 
& Co., and that Mr. Wilson confirms Far- 
dunji that both defendants Nos. 1 and 2 con- 
stantly spoke to him (Mr. Wilson) about 
both firms Bugwandas Kewalram & Co., and 
Bugwandas Assanand & Co., and that Mr. 
Wilson also states that defendant No. 2 never 
denied partnership and promised when press- 
ed to pay up. 

Defendant No, 2 admitted in this'} Court, 
that he had been a partner in four out of 
the six firms mentioned in Exhibit No, 3 
doing business in previous years with the 
plaintiffs, and if he had ceased from partner- 
ship and become a manager only, it is un- 
likely that Mr. Wilson should not have been 
informed by him of this. Further I can- 
no‘ accede to the argument of Mr. Wadhumal 
that the plaintiffs being guaranteed by 
Bugwandas had no concern and ean have had 
no interest in the question of whom they were 
dealing with. 

On these facts I have to choose hetween the 
possibility of a conspiracy before the arbitra- 
tors consisting of Mr. Wilson, Fardunji, 
Bugwandas and Lilaram coupled with forgery 
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of afalse document by Fardunji to assist 
Bugwandas, and the alternative possibility of 
collusion between defendants Nos. 1, 2 and 7 
to escape liability. The only persons direct- 
ly interested in getting benefit from the 
first conspiracy would be Bugwandas and 
Fardunji while the benefit which would ac- 
crue from joint action by defendant Nos. 1, 2 
and 7 who are closely related wonld reach 
them alldirectly. Under these circumstances 
Ihave no hesitation in believing that the 
story told by Fardunji and Bugwandas is in 
the main true. 

Defendant No. 2 produced an entry in his 
private books Exhibit 0, purporting to show 
that he had received commission of Rs, 125 
from Bugwandas Assanand & Co. He 
stated about Rs. 1,000 was due from Bug- 
wandas Kewalram & Co., but produced no 
entry from his private books clearly referring 
to this. 

On the other hand, two sams due to de- 
fendants Nos. 1 and 2_ in respect of other 
transactions were transferred by the plain- 
tiffs to the account of Bugwandas Assanand 
& Co., and Bugwandas Kewalram & Co., res- 
pectively and these entries or transfers 
were initialled in the plaintiff's books by de- 
fendant No. 2. No doubt as to the genuine- 
ness of Exhibits No. 13and14, the entries in 
question, can be raised and Mr. Wadhumal’s 
argument on this was based on a hypothesis 
which he failed to prove. 

The books, therefore, which have been pro- 
duced rather confirm my conclusion from the 
other evidence. 

On issue 2, I find that defendant No.1 
was liable on the several agreements in ques- 
tion as a partner in both the firms of Bug- 
wandas Assanand & Co., and Bugwandas 
Kewalram & Co. He is the brother of 
defendant No. 2 and took an active part in 
the business, he signed the re-drafts on be- 
half of Bugwandas Assanand & Co., Ex- 
hibit D., and the receipts on behalf of Bug- 

wandas Kewalram & Co, ExhibitH. De- 
fendant No. 2 explained that ihis was only 
done by defendant No.1 in his absence. 
Kewalram is mentioned as partner on the 
list Exhibit No. 2 and has not come to this 
Court to give evidence.- Mr. Wadhumal 
argued that if defendant No. 1 really was a 
partner in Bugwandas Assanand & Co., why 
skould he deny it, the claim against Bug- 
wandas Kewalram & Co., in whichhe admits 
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he was a limited partner, is roughly Rs, 49,602; 
the claim against Bugwandas Assanand & Co. 
is only Rs. 5,043. There is force in this argu- 
meant but I hold that the evidence of Fardunji 
is on the whole reliable and should not be 
displaced by a mere hypothesis. Farther, de- 
fendant No. 1, though he appeared before the 
arbitrators, did not think fit to give evidence 
here. I confess that it appears to me a little 
more than fortuitous that one brother only, 
defendant No. 1, should appear before the 
arbitrators and the other brother only, de- 
fendant No. 2, should give evidence in this 
Court. The result, ifby chance or design, 
is that both could keep their fingers on all 
the proceedings and in combination afford the 
maximum of opposition to the plaintiffs 
while exposing the minimum of surface to 
cross-examination. 

On issue No. 3, I find that Assanmal was 
liable on the several agreements in the firm of 
Bugwandas Kewalram & Co. He does not 
deny partnership in this firm, 

Issue No. 4 becomes unnecessary in view of 
my findings on issue Nos. 1 and 2. 

On issue No. 20, I find that Murlidhur, đe- 
fendant No. 7, was a partner in the firm of 
Bugwandas Kewalram & Co. and liable as a 
partner on theseveralagreementsof that firm. 
He has not chosen to give evidence in this 
Court, he admittedly was a commission agent ` 
for the firm, heis a cousin of defendants Nos, 1 
and 2 and appears by the same pleader. It-is 
true that Fardunjiadmitted that heonly learnt 
that defendant No. 7 was a partner when 
Exhibit No. 2 was written down. But why 
should defendant No. 2 have included the 
name of his cousin whom he is now co-operat- 
ing with if defendant No. 7 was not a part- 
ner, Every opportunity was given to defend- 
ant No. 7 to come and make his position 
clear to the Court—a position which his books 
would substantiate; he has chosen to avoid 
cross-examination and must take the conse- 
quences, if the Court acts upon the evidence 
produced before it which he could have 
refuted. 

On issue No. 5, I hold that the arbitrators 
had jurisdiction to decide who composed the 
firms of Bugwandas Assanand & Co., and 
Bugwandas Kewalram & Co. 

Mr. Dipchand referred toOrder XX X,rule3 
but I prefer to 1est my decision rather on the 
definition of partnership in section 239 of the 
Contract Act. This makes it clear that a 
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partnership is a collection of individuals 
“called” collectively a firm. A firm has no 
existence as a legal entity—as a corporation 
has and though for purposes of convenience 
the Civil Procedure Code makes it possible 
to bring or defend an action in the frm’s name, 
the provisions of Order XXX clearly do not 
alter the legal condition of partnership— 
and the firm’s name is merely a device for 
collectively connoting the individuals compos. 
ing it. It is because a firm is merely a col- 
lection of individuals having certain implied 
powers of agency bne for the other that a 
submission to arbitration inthe firm’s name 
does not necessarily bind the partners. The 
arbitrators having to decide between firms 
must, therefore, perforce inquire who the 
parbners are, to discover whether they have 
jurisdiction, whom they must serve with 
notices of meetings and the scope of their in- 
quiries. They may have to take evidence 
outside the jarisdiction of the subject which 
they have to decide but if their award is 
within their jorisdiction, tha fact that they 
had taken evidence which proved to cover 
matters outside their jurisdiction would not 
necessarily invalidate the award .or make 
their proceedings improper. Falkingham v. 
Victorian Ratlway’s Commissioner (1). 

The decison of the arbitrators on. a ques- 
tion of their own jurisdiction is, of course, not 
final and can be raised in the objections taken 
to filing an award ; bub this proposition does 
not involve the counter proposition that arbi- 
trators must not consider or decide how far 
their jurisdiction extends, 

Issues Nos. 6 and 7, were not pressed. Mr, 
Wadhumal on behalf of defendants Nos. 1, 2 
and 7 admitted that his clients were notified 
that the arbitrators had decided to go into 
the quzstion of the constitution of the two 
firms. Defendant No. 4 did not argue that 
he had been in any way unfairly prejudiced 
by the change of plan. I think the arbitrators 
had power to alter their original decision in 
the course of the proceedings. 

On issue No. 8, I find that defendants Nos. 
1 and 2 knew of the arbitration clause in the 


receipts Exhibits G. and H.and that the agres- ` 


ment to submission to arbitration contained in 
all the agreements covered by the award 
was assented to on their behalf under a 


(1) (1900) A. ©. 452 at p. 464; 69 L. J. P. C. 89; 
2 L. T. 506. 


"seems 
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general authority to do business -on those 
terms, 

I am also satisfied that Murlidhur who did 
not appear to deny it, both knew of and sanc- 
tioved the raising of money from the plaintiffs 
on reciepts in the form of Exhibits G. and H. 
and that the agreements to submission to 
arbitration in the receipts of Bugwandcas 
Kewalram & Co. covered by the award were 
entered into under a general authority from 
him to do business on those terms. The lead- 
ing case of Robinson v. Mollett (2) is in point ; 
for though that case was one of custom and 
no evidence as to custom has been given before 
me, I find here that Murlidhur authorised 
under. a general authority the particular form 
of contract of the firm 

I, therefore, answer. Issues Nos. 8 and 9 in 
the affirmative. 

On issue No. 11, [hold that the one submis- 
sion of disputes under the several contracts and 
a single award wasin the present instance justi- 
fiable and has not prejudiced the defendants ; 
in fact it has eaabled them to makea stronger 
eve by showing any discrepancies between tha 
curse of business on one and another ocen- 
sion. Ithas also considerably lessened the 
costs for which they would become liable, 
Many questions are common to all the con- 
tracts and though, perhaps, the whole series of 
transactions might not have beer joined in a 
single suit, [am clear that the two suits or as 
many more as might have been brought would, 
on the application of either party, have been 
ordered to be heard together. Further, the 
provisions of the Civil Procedure Code cannot 
be applied strictly to proceedings in arbitra- 
tion. 

I, therefore, hold that the single submission 
and award in this case is not invalid by reasons 
of covering the subject of many receipts and 
azreements, 

Onissue No, 18,1 hold that the plaintiffs were 
not guilty of any concealment of information. 
I pressed Mr. Wadhumal to state what material 
was concealed from the arbitrators. He stated 
that the plaintiffs had concealed (1) that 
they had been paid up by the guarantee- 
brokers, (2) that they had agreed to hold the 
members of the partnership liable only in 
proportion to their sharein the profits. The 
second allegation on which this issue is based 
inconsistent with the allegations 


raised by issue No. 9 that the arbitrators 
(2) 7 H. L. 802; 44 L. J. C. P. 362; 33 L. T, 644. 
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had no authority to inquire into the consti- 
tution of the firms of Bugwandas Assanand 
and Co. and Bugwandas Kewalram and Co. 
But, apart from this objection, I find that 
the two strorgest documents, Exhibits 5 and 6, 
in favour of the contention that Messrs. Gra- 
ham had agreed to hold the partnersin Bug- 
wandas Assanand and Co. and Bugwandas 
Kewalram and Co. responsible to the extent 
of their shares only were before the arbitra- 
tors, I can find no trace of concealment as 
to objection 2. 

As to the. first charge, no payment has 
been made by the guarantee-brokers, only 
a débit entry has been madein the books of 
the plaintiffs who hold security from the 
guarantee-brokers and a deposit in cash. This 
is the usual. practice and I cannot think 
the arbitrators who are business men can 
have been ignorant of it. Further, even if 
the guarantee-brokers had paid up in full, I 
am of opinion this would not invalidate 
the award, as Graham and Co. would have to 
account to the guarantee- brokers for anything 
which they received from the firms on the 
principle enunciated in King v. Victoria (8). 


This is made clear in the case of Stoneham v. 


Loyman (4) and the fact that the guarantee- 
brokér is also a member of the firms of Bug- 
wandas Assanand and Co. and Bugwandas 

Kewalram and Co, does not alter the applica- 
tion of the rule. 
make in one capacity, i.e. as guarantee- 
broker could not be treated as a payment 
made in another capacity, t.e., as a principal 
and partner in the two firms. 

“The plaintiffs admit that they have re- 
ceived Rs, 2,500 since the award from defend- 
ant No. 8 and Rs. 400 prior to the award 
from defendant No. 5. This would not 
invalidate the award but satisfaction to the 
extent of Rs. 2,500 and Rs. 40) would have 
to be entered at the time when the award 
is filed. This disposes of issue No. 16. 

Mr. Wadhumal raised issue No. 18 ata 
late stage and in support of it referred me to 
works on specific performance. This is not 
an action for specific performance of a con- 
tract raised as an objection to the filing of 
the award; want of mutuality resembles 
rather a plea for the setting aside or can- 
eelling of a clause in an has Renato ae 

i inciples, therefore, apply and in 
See eet O ag Le. BO dae Ta Le T 
206; 44 W. R. 592. - 

(4) 6 Com, Cas. 174, 
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any case I hold that the terms on which 
money was advanced on receipts such as 
Exhibits G. and H. must be read as a whole 
and the contrach which included the ad- 
vance of the sam of money by the plaintiffs 
cannot be dismembered for the purpose of 
freeing the persons who received the advance 
from some of their obligations. < 


Issue No. 19 becomes unnecessary. 


I find on issue No. 16 that the arbitrators’ 
fees Rs. 800 are not excessive. Mr. Wadhu- 
mal raised a question in issue No. 16 which 
has some bearing upon issues Nos. 5 and 9. 
The arbitrators considered not only who 
were the partners in Bugwandas Assanand 
& Co., and Bugwandas Kewalram & Co., but 
whether there was any agreement binding 
on the plaintiffs limiting their liability to 
the plaintiffs, Defendant No.1 raised this 
question of limitation of liability by objection 
19 in this Court. Even if T were of opinion 
that this question were outside the juris- 
diction of the arbitrators, I should not have 
been prepared in this case to hold that the 
inquiry as to the existence of such a limit- 
ing agreement was improper. I think such 
an inquiry would be within the dicta of 
Lord McNaughton in Falkingham v. Victorian 
Raiiway’s Commissioner (1). I am very 
doubtful, however, whether the clause in 
the indents would not have covered such an 
inquiry. The question is what was 
it contemplated that a arbitrator should 
decide, the rights of the parties under the 
receipt only or their rights as modified by 
other agreements, see Turner v. Turner (5). 
The limiting agreement, if it existed, would 
be in much the same relation to the agree- 
ment contained in the receipts as would be a 
limiting custom. If the custom or agree- 
ment were found by the Court to exist, then 
the arbitrators would be justified in con- 
sidering it. But as the question of the 
existence of custom or agreement in this case 
is a question going to the root of the juris- 
diction of the arbitrators, the Court must 
independently consider the question apart 
from the decision of the arbitrators which: 
does not bind the Court. This aspect of the 
law is very fully discussed in The North Western 
Rubber Co. and Hiuttenbach & Co., In re (6). 


Now as regards defendants Nos. 1, 2, 4 and 

(5) 3 Rus. 494. k 

(6) (1908) 2 K. B. 907; 78 L. J. K. B. 91; 99 L. T. 
680. 
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7, I find as a fact on the evidence that they 
were partners in the two firms of Bugwandas 
Assanand & Co., and Bugwandas Kewalram 
& Co., as stated in the award and they are, 
therefore, liable as against the plaintiffs to 
the full extent of the amount found due by 
the firms in which they were partners; that 
is to say, defendants Nos: 1 and 2 are fully 
liable as partners inthe firm of Bugwandas 
Assanand & Co., and defendants Nos. 1, 2, 4 
and 7 as partners in the firms of Bugwandas 
Kewalram & Co. 1 also find asa fact that 
defendants Nos.*1, 2, 4 and 7 have not 
discharged the burden put upon them by 
sections 249 and 251 of the Contract Act to 
prove that notice of any limitation of their 
liability was brought home to the plaintiffs. 
Nor have they proved any contract binding 
on the. plaintiffs which 
liability of defendants Nos. 1, 2, 4 and 7 
under sections, 42 and 43 of the Contract 
Act. My findings have opened the question 
whether as between the various partners in 
the firms any agreement existed by which 
the liability of each partner was limited. I 
find the facts only as to the question of notice 
of such an agreement being given to the 
plaintiffs or such an, agreement being binding 
on the plaintiffs at the time when they 
advance moneys onthe indents or receipts. 
| The result af these findings on the whole 
case is‘that I order the award to be filed, 
except that parb of the award which refers 


to future costs which is admittedly made’ 


without jurisdiction and is severable. 

„I order that satisfaction as regards’ the 
award against the firm of Bugwaridas Kewal- 
rim & Co., tothe extent of Rs. 2,500 re- 
ceived from defendant No 8 and Rs. 400 
received from defendant No. 5 be filed, that 
the letter Exhibit No. 15 
agreement between plaintiffs and defendant 


No. 8 and the agreement contained in the- 


Additional Judicial Commissioner’s notes 
dated 7th March 1910, 24th September 1909 
and 25th July 1910 containing the agree- 
ment between defendant No. 5 and plaintiffs 
be also filed with the award. 
Nos. 1, Zand 7 must pay the costs of plain- 
tiffs in these proceedings, Account books:of 
Messrs. D. Graham & Co., to'be returned on 
proper copies being supplied. 


+ « 


Award filed. 
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(s. c. 4 S. L. R. 207.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
URIMINAL Reviston A PPLIGATION No. 96 
or 1910. 
: September 16, 1910. 
Present: —Mr. Hayward, J. C., and 
Mr. Leggatt, A. J. C. 
KIMATRAI—- APPLICANT 
- Versus 
EMPEROR—Oprosite PARTY. -` 
: Pleader— License for one District—Right to appear 
in another District—Practice—Criminal ‘Procedure 
Code (Act V of 1898), s. 4 (r)—Sind Courts Act 


(XII of 1866), s. 16, Rules wnder— Scope of pleader's 
license. 


Under the rules under section 16 of the Sind 
Courts Act, pleader’s licenses relate to both Civil and 
Criminal Courts. , f 
JA pleader, whose license entitles him to prac- 
tiso in the Civil and Criminal Courts of one 
District cannot as a , mattor of- right claim to‘ 
practise in the Criminal Court of another district. 
| Application for revision against the order. 
of the 2nd Class Magistrate, Kotri. 

Mr. Wadhumal,.for the Applicant, 

Judgment.—The applicant, who holds 
a license 19 practise as Pleader in the Courts 
of the Hyderabad Distriot, seeks revision of 
the order of the 2nd Class Magistrate, Kotri, 
refusing to permit him to practise as Pleader 
in the Magistrate's Court which is in the 
Karachi District. i z 

Mr. Wadhumal for the applicant contends. 
that a Pleader’s license relates only to Civil: 
Courts under the rules under section 16-of: 
the Sind; Courts Act XII of 1866 and that 
any licensed Pleader has a right to practise . 
in Criminal Courts under section 4 (r) of the 
Criminal Procedure Code. Mr. Wadhumal 
relies ou the decision of Pinhey, J.,in the case 
of Mr. Nanabhat Chanjibhai, Pleader (1). 

We have examined all the different sets of . 
rules which have from time to time been in 
force under section 16 of the Sind Courts, 
Act XII of 1866. They are the rules of 1866 - 
(B. G. Q. 1857, p. 1181), the rules of 1872 
(B. G. G. 1872, p. 951), the rules of 1876 
(B. G. Q. 1876, p. 226), the rules cf 1898 
(B. G. G. 1898, p. 447), and the existing 
rules of 1909 (B. G. G. 1909, p. 950). None 
of them expressly restrict Pleaders’ licenses 
to Civil Courts, while all of them prescribe 
tests appropriate for practice in both Civil 
and Criminal Courts. The existing rules ex- 


pressly prescribe Pleaders’ licenses applicable 
(1) Hoonahan’s Sind Sadar Court Reports 1870-71, 
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to both Civil and Criminal Courts. More- 
over, section 16 of the Sind Courts Act, XII 
of 1866, authorizes rules for the «qualification 
and admission of pleaders in “any” Court and 
the Act deals with both Civil and Criminal 
Courts aud is entitled “An Act to declare 
the constitution of Courts of Civil and Crimi- 
nal Judicature in the Province of Sind.” It 
appears clear to us, therefore, with all due 
deference to the opinion of the learned Judge 
who decided the case of Mr. Nanabhai Chanji- 
bhai, Pleader(1) that pleaders’ licenses relate 
to both Civil and Criminal Courts under 
the rules which have from time to time been 
in force under section 16 of the Sind Courts 
Act XII of 1866. 

We have also referred to the provisions 
of section 432 of the Criminal Procedure 
Code of 1861 as amended up to 1869 
authorizing defence by “any pleader duly 
qualified under.....;.....0.. RADY anaa law in 
force for the time being relating to pleaders ” 
and to the present definition of a pleader in 
section 4 (r) of the Criminal Procedure Code, 
1898, as “a Pleader authorized under any law 
for the time being in force to practise 
in such Courts.” No doubt under the pro- 
visions of section 432 of the old Code there 
was room for the argument that any licensed 
pleader had a right to practise in any 
Criminal Court, though that argument does 
not commend itself to us. But there can, in 
our opinion, be no question under the defini- 
tion of pleader in, séction 4 (r) of the present 
Code that no Pleader unless duly licensed to 
practise in the particular Criminal Court 
can claim of right to be permitted to 
practise in such Court. 

We, therefore, hold that applicant’s license 
entitles him to practise asa pleader in the 
Civil and Criminal Courts of the Hyderabad 
district, but gives him no right to practise in 
the Civil or Criminal Courts of the Karachi 
district. We accordingly reject the applica- 
tion. l 
` Application rejected. 
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(8. €. 4 S. L. R. 209). 
SIND JUDIVIAL COMMISSIONER’S 
COURT. 
ORIMINAL Appaat No. 39 of 1910 anp 
CONFIRMATION Qasr No. & or 1910. 
September 16, 1910. 

Present: —Mr, Hayward, J. C., and 
Mr. Leggatt, A. J. ©. 
IMPERATOR— ÅPPELLANT 
versus 


DABUD walad JUMO—Oprosire PARTY, 

Evidence Act (T of 1872), ss, 24, 25, 26, 27, 28— 
Confession—Admissibility—Confession to persons in 
authority induced by promise—Subsequent confession 
to Magistrate—Removal of inducement—Statement 
ieading up to discovery of material objects inadmis- 
sible if made when accused not in Police custody— 
Accused digging up deud body—S. 27 a proviso to 
é, 24as wellas to ss. 25 and 26—Court, duty of, not to 
declare lav but to find it. ` 


During the courso of an investigation into a charge 
of murder, a Police Sub-Inspector told certain 
zemindars to go and make the accused confess. In 
consequence of an inducement held ont by the | 
zemindars that they would save him from the conse- 
quences of his crime, the accused made a confession 
to them. Very soon afterwards the confession was 
repeated before a 2nd class Magistrate; but it was 
retracted before the Committing Magistrate and in 
the Court of Session. 


When confessing his guilt to the zemindars, the 
accused produced certain ornaments which, he said, 
he had removed from the person of the deceased. 
Subsequently, while in Police custody, accused 
pointed out the place where the body was buried and 
himself dug it up. 

Held: (1) That the confession to the zemindars` 
was inadmissible in evidence under section 24 of the 
Bvidence Act, because they were investigating the 
offence just as if they were policemen and must 
be considered as persons in authority, who procured | 
the confession by their indacement and promise, 

(2) That the confession to the Magistrate was 
equally inadmissible as there was nothing what- 
eyer to show that the impression caused by the pro- 
mise had been fully removed so as to render the con- 
fession admissible under section 28, 

(3) That the confession made tothe zemindars 
in so far as it related to the discovery of orna- 
ments also could not be admitted under section 27, 
as the accused was not then under Police custody. 

-(4). That the statement made to the Police 
relating to the finding of the body was admis- 
sible, although the accused himself dug up the body. 

. Section 27 of the Evidence Act is a proviso to sec- 
tion 24 as well as to sections 25 and 26. 

Emperor v. Misri, 31 A. 592; 10 Or. L. J. 212; 3 Ind. 
Cas. 26, followed. 

It isnot theduty of a Judge to declare what 
he considers the law ought to be but to decide 
what according to the best of his judgment he 
finds itis. 

Usill v. Hales, 3 C. P. D. 319 at p. 827, 47 L. J.C. P. 
323; 38 L, T. 65; 26 W. R. 371; 14 Cox. C. C. 61; fol- 


lowed. 
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Appeal against the decision sf the Addi- 
tional Sessions Judge, Hyderabad. 
`- Mr. Raymond, for the Crown. 

Mr. Achalsing, for the Accused. 

Judgment.—Appellant was convicted 
by the Additional Sessions Judge, Hyderabad, 
of the murder of a child Hasi, daughter of 
Khatan, and, under section 502, Indian Penal 
Code, was sentenced to death. 

The evidencein the ‘case consists of the 
statement of Khabar who says that about two 
days before the disappearance of the girl the 
accused proposed to him to murder her for 
the sake of her ornaments, of a confession by 
the accused to some zemindars, of the pro- 
duction by accused of some ornaments, of a 
statement by the accused to the Police, of the 
production by accused of the girl’s body, and 
of a confession made by the accused to the 
Zod Class Magistrate which he retracted 
before the Committing Magistrate and the 
Additional Sessions Judge. 

The Additional Sessions Judge has rightly 
rejected the confession made to the zemin- 
dars. They were told by the Sub-Izspector 
to go and make accused confess and it seems 
clear that they were investigating the offence 
just as.if they were policemen and, therefore, 
they must be considered persons in authority. 
As the confession was admittedly induced 
_ by them by a promise to save the ac- 
cused from the consequences of his crime, 
the confession is inadmissible under section 
24 of the Evidence Act. We think, however, 
that the confession made to the 2nd Class 
Magistrate must also be excluded, for there 
is nothing whatever to show that the impres- 
sion caused by the promise had been fully 
removed so as to render this confessitn ad- 
missible under section 28 of the Act. Indeed, 
the fact that in answer to the Magistrate 
the accused denied having been induced at all 
indicates that he did hope to reap the benefit 
of the promise, and the mere fact that the 
Magistrate warned him that the confession 
could be used against him is not in itself 
sufficient to prove the removal of the im- 
pression. 

It is, however, suggested by the prosecution 
-that so much of the confession made by the 
accused to the zemindars and Police as dis- 
tinctly relates to the discovery of the orna- 
ments and body is admissible under section 
"27 of the Act. We agree with the opinion 
of the Full Bench of the Allahabad Court 
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expressed in Emperor y. Misri (1), that sec- 
tion 27 is a proviso to section 24 as well as 
to section 25 and section 26. Were this 
not so, section 28 which is a proviso to sec- 
tion 24 alone would have been placed 
immediately after that section. In that case 
section 27 might be read as a proviso to sec- 
tion 26 alone which would have given the 
logical result that any confession improperly 
induced and any confesison made to a 
policeman would be absolutely excluded 
whether any fact was discovered or not, but 
if a confession were made by an accused in 
Police custody toa person other than a police- 


-man so much of his statement would be ad- 


missible as distinctly related to a fact dis- 

covered in consequence of the information 

given by him. Such a provision would be 

quite intelligible. It would also be 

intelligible if the words “in the custody of a 

Police Officer” were omitted from section 

27 for then [any statement to whomsoever 

made or, however induced, would be ad- 

missible if it led directly to the discovery of 

a fack. If, however, we read section 27 asa 
proviso to section 24, which we feel com- 

pelled to do, we find that when a fact is dis- 

covered in consequence of a confession which 
has been improperly induced, or which kas 

been made to a Police Officer, so much of 

such confession as relates to the fact discover- 
ed will be admissible in evidence “provided 

that, at the time the confession was made, 

the accused was in Police custody but not 
otherwise.” Such a provision does not appear 

to us to be at all what the Legislature intend- 

ed to enact, but it is the duty of a Judge not 
to declare what he considers the law ought 

to be, but to decide what according to the 

best of his judgment he finds itis, Usil v, 

Hales (2) and we must administer the law 
as it is laid down in these sections. 

The arbitrary nature of the provision ig 
specially apparent in the present case: for 
the accused made a statement to the zemin- 
dars and produced some ornaments, and he 
was then taken into custody by the Police and 
thereafter made a statement and produced 
the body of the murdered girl, so what he 
said about the production of the ornaments 
is not admissible because he was not then in 
Police custody, but what he said about the pro- 

(1) 31 A 592; 10 Or. L. J. 212; 3 Ind. Oas. 26. l 


(2) 3 Ç. P. D. 819 at p. 327; 47 L. J, C, P. 323 ; 38 
L. T. 65; 26 W. R. 371 ; 14 Cox C. C. 61. i 
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duction of the body is admissible because he 
was then in‘ Police custody though, perhaps, 
he was not formally under arrest. We find 
then that the only admissible statement made 
by the accused is his promise to show where 
the corpse was. 

“ Jt is suggested by Mr. Achalsing that even 
that statement is inadmissible because the 
accused himself dug up the body, but we 
think it is immaterial whether the accused 
himself dug up the body or pointed out the 
place and enabled them to discover the body, 
for according to the evidence the body was 
undoubtedly discovered i in consequence of in- 
formation received from the accused, Queen- 
Empress v. Nana (3). 

The evidence of Khabar, we feel, we must 
entirely discard. He says the accused is not 
his friend and does not visit him and it 
certainly ‘seems most unlikely that the ac- 
cused would make such a proposal to a mere 
acquaintance. Khabar’s absence from the 
village at a wedding to which no other 
villager ‘went, jusb at the time when every 
one was searching for the girl, his prevarica- 
tion as id the time of his return and the 
atrange silence of the members of his family 
ås to the disappearance of the girl and the 
search for her are not at all explained and 
ve feel quite unable to rely on what he says, 
and donot believe that accused made any 
such proposal to him. 

Our distrust of him leads us to look with 
grave suspicion on the remaining evi- 
dence i jn the case which, if we discard such 
evidence as is inadmissible, consists only 
of the production of the ornaments by 
décused, ofa statement by accused that 
he would show where the corpse was buried, 
and of the production of the corpse. We 
think that in this case that evidence is in- 
sufficient to support the conviction, and 
even that evidence is weakened by the fact 
that while the only motive alleged is theft, 
the silver ornaments were found on the body 
which indicates that the murder was due to 
enmity: an indication which is, however, 
opposed to the theory that acoused killed the 
girl, for it seems clear from the evidence of 
Shewak that accused was friendly with him 
and was fond of the girl. 

Again, Basand says that ati the thana ac- 
cused was laughing and saying he would 
show the corpse and such demeanour does 

(3) 14 B. 260. 
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not appear natural; nor cau we understand 
why the accused, after producing the orna- 
ments, should be unwilling to show where 
the corpse was buried, as is deposed to by 
Mahomed Khan and Mir Rajo Khan: 

On the whole we feel grave donbt of the 
guilt of the acensed, a doubt which was 
plainly shared by one of the assessors, and 
the benefit of that doubt must be given to 
the accused. 

_ We accordingly reverse the conviction and 
acquit the accused and direct that he be set at 
liberty, 

Conviction reversed. 





(s.c.48.L. R. 214.) 
SIND JUDICIAL COMMISSIONE R's 
COURT. 
CRIMINAL APPEAL AGAINST AcquITTaL 
No. 49/1 ov 1910. 
September 22, 1910. 

Present: — Mr. Hayward, J. O., and 
Mr. Waley Cohen, A. J. O. 
EMPEROR—CONPLAINANT 

versus 

HATIMATI walad MEHRKHAN—- 
Accusrp—Opposits Parry. 

Arms Act (XI of 1878), ss. 19 (e), 27—Rules under, 
R. 3, Sch. I—Ser vant using gun -—“Going armed? — “Own 
per: sonal use”, meaning of—~Interpretation of statutes—~ 
Words clear and unambiguous—Hardship no criterion. 

A servant who goes out ab the request of his 
master with his master’s gun to shoot duck for him 
is guilty of “going armed.” 

Emperor v, Harpal Rai, 24 A. 454, followed. 

The exemption of his master from the prohibi- 
tions against going armed in respect of arms carried 
for his own personal use would not protect the 
servant. 

The expression “own personal use” means use 
not by a servant nor by a friend nor by any one 
else but by the master. 

Queen-Empress v. Ganga Din, 22 A. 118, dissented 
from. 

Madho Lal v. Emperor, 18 C. W. N. 124; 10 Ox. L 
J. 555; 4 Ind. Cas. 333, referred to. 

Where the meaning of words usedin a statute 


-is clear and unambiguous, a Court is not at liberty 


to speculate as to the intention and to decline to give 
effect to the strict sense because of some apparent or 
supposed hardship. 


Appeal by Government against the order of 
acquittal passed by the Resident Magistrate, 
Math. 

Mr. Raymond, for the Crown. 

Mr. Jsarsing, for the Accused. 

Judgment.—thisis an appeal by the 
Crown against the acquittal of the accused 
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by the Resident Magistrate, Matli, of a 
charge of ging armed without a license 
under section 19 (e) of the Arms Act, XI of 
1878. 

The facts are not disputed. The accused 
was sent out by his master with his master’s 
gun, to shoot dack for his master. The 
master was exempt from the prohibitions 
against going armed in respect of arms 
carried for his own personal use being 
a European and a Volunteer. The Resident 
Magistrate appears to have held that, though 
the accased was going armed, he was carry- 
ing the gun not for “his own use, but for 
the personal use of his master and was, 
therefore, covered by his master’s exemption 
under Schedule I of Rule 3 of the 
rules under section 27 of the Arms Act, XI 
of 1878.. 

There is, in our opinion, no question 
but that the accused was going armed. He 
was carrying the weapon with the inten- 
tion of using it as a weapon. He was not 
merely taking itto the gunsmith, nor was 
ke in mere custody of it for his master 
on a journey or out "shooting. This ques- 
tion has been disposed of by the case of 
Emperor v. Harpal Rai (1). Theonly ques- 
tion here is whether he was covered by his 
master’s exemption. That depends on the 
interpretation to be put on the words “own 
personal use” of his master occurring in 
the exemption. The words are, in ‘our 
opinion, clear and unambiguous and mean 
use not by a servant, nor by a friend, nor 
by anyone else, but only by the master. 
If the gun were fired by the servant or by the 
friend or by anyone else ib would bə used by 
that person and not personally by the master. 
That this is the strict meaning is clear even 
from the case of Queen-Hmpress v. Ganga Din 
(2) where the learned Judges speaking of 
the similar words of the corresponding exemp- 
tion then in force said:— We are unable to 
construe..,...............the words in the strict 
sense” because “We cannot believe that the 
intention ,,.......... was that the.. 
exemption should only extend to personal use” 
by the master. But where the meaning is clear 
and unambiguous, a Court is not at liberty to 
speculate as to the intention and to decline to 
give effect to the strict sense because of some 
_ apparent or supposed hardship (Ghose’s 


Interpretation of Statutes: Cases quoted 
(1) 24 A. 454, (2) 22 A. 118, 
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at pp. 109 to 111). It does not, there“ 
fore, appear open to us, with all due de- 
ference to the learned Judges, to follow 
the decision in the case of Queen-Hmpress v. 
Ganga Din (2). It is noticeable that the 
correctness of that decision was not discussed 
by the learned Judges who decided the later 
case of Madho Dalv. Emperor (8). It ap- 
pears to us, therefore, that the accused was 
going armed without a license within the 
meaning of section 19 (e) and was not cover- 
ed by his master’s exemption under Schedule 
Iof rule 3 of the rules under section 27 of 
the Arms Act, XI of 1878. 

We accordingly reverse the acquittal and 
convict the accused of going armed with- 
oub a license and sentence him to pay a 
fine of rupees five or in default to undergo 
fourteen days’ rigorous imprisonment under 
section 19 (e) of the Arms Act, XI of 1878. 
We consider that this will be sufficient 
punishment in the circumstances of this 
particular case, but think it desirable to 
observe, as a warning to exempted masters 
in future, that had this not been a special case 
to ascertain the law on the point, an order of 
confiscation of the gun would certainly have 
been ordered under section 24 of the Arms 
Act, XI of 1878. 

Acquittal reversed. 


(8) 13 C. W. N. 124; 10 Cr, L. J. 555; 4 Ind. Cas, 
333, | ; 





(ac. 4 S. L. R. 216.) i 
SIND JUDICIAL COMMISSIONER'S 
COURT. ; 
First Civit Appeat No. 42 or 1909. 
September 23, 1910. 
Present: —Mr. Hayward, J. C., and 
| Mr. Waley Cohen, A. J. ©. 
GHULAM KADIR walad GHULAM 
HYDE R— APPELLANT 
versus 
Musimmat SARDOZI wipow or GHULAM 
HYDER AND ANoTHER—RESPONDENTS, 
Muhammadan Law— Will— Burden of proof—Con. 
sent of heir necessary after death —Evidence of 
consent. 5 
The burden of proving thab a Will is binding 
on the heirs of the testator rests upon the person 
propounding it. | 
A Muhammadan cannot bequeath more than 
4rd of his property to a stranger or a portion to 
any one of his several heirs unless his Will is express. 
ly or impliedly assented to by his heirs after his death, 
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Voluntary assent given by the heirs during the 
life-tima of a deceased testator, even though it is 
given in his last illness, cannot by itself render the 
Will valid. - 

Where there is direct evidence of the refusal to 
consent to a Will, a Court ought not to infer from 
indirect evidence that in fact consent was given. 


Appeal against the decision of the First 
Class Subordinate Judge, Sukkar. 

Mr. Tekchand Udhavdas, for the Appellant. 

Mr. Rupchand Bilaram, for the Respondent 
No. 1. 7 

Judgment.—The appellant is the 
minor son of one Ghulam Hydér, a Sunni 
Mahomedan, who died on the 10th May 1899 
having made a Will (Exhibit No. 95) on the 
12th April 1899 during his last illness. The 
Ist respondent is a widow of Ghulam Hyder 
and the 2nd respondent is another widow and 
the mother of the appellant. The appeal 
arises out of a suit brought by the 1st respònd- 
ent against the appellantandthe2nd respond- 
ent for the separation and award to her of 
the 1/16th‘share of the property of Ghulam 
Hyder to which she is entitled under the 
ordinary law of Muhammadan inheritance. 


Many questions were raised at the original 
hearing of. the suit and have been revived 
in the memorandum of appeal, but the only 
question pressed and argued before this 
Court is whether the Will, Exhibit No. 95, 
is binding upon the lst respondent. 


Under the Will, Exhibit No. $5, the whole 
of Ghulam Hyder's property is left to the 
appellant Ghulam Kadir and the 1st respond- 
ent is only entitled to maintenance from 
Ghulam Kadir at the rate of Rs. 10-15-0 
per month provided “she resides inthe family 
house under moral restraint of widowhood 
and retains piety of character and lives 
under parda.” If, therefore, the Will is 
binding upon the lst respondent, it isa 
complete answer to her case, 


The first mention of the Will in the case is 
in paragraph 9 of the appellant’s written 
statement ; he mentions therein the circum- 
stances which he alleges render the Will 
binding upon the lst respondent and sets up 
the Will as a defence tothe claim. The 
burden of proving that the Will is binding 
upon the Ist respondent rests, therefore, 
upon the appellant.’ We agree with the 
learned Judge in the Court below that the 
appellant has failed to discharge this 
burden. 
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In Hamilton's Hedaya, Volume IV, Book 
LTU, Chapter I, the law is stated thus,— Ib 
is to be observed, however, that although a 
Will bequeathing more than a third of the- 
testator’s property be not lawful, yet if the 
heirs—heing arrived at the age of maturity 
—should give consent to it after the death 
of the testator, it then becomes valid, for the 
objection to its validity is founded merely on 
aregard to their right and, therefore, does 
not operate any longer after they themselves 
agree to forego such right. Their consent 
indeed during the life-time of the testator is 
not regarded—for, as this is an assent 
previous to the establishment of their right, 
they are, therefore, at liberty to annul it 
upon the death of the testator. It is other- 
wise when the consent is given after that 
event; for, as this is an assent subsequent 
to the establishment of their right, they are 
not afterwards at liberty to annul it. When 
a person makes a Will in favour of part of 
his heirs, the sama rule holds as in the case 
of bequeathing more than a third to a 
stranger.” 

Then in another passage,— It is to be 
observed that in every instance when a Will is 
rendered valid by the consent of the heirs, 
the legatee derives his property from the 
testator—not from his heirs.........for the 
Will of the testator is the occasion of the 
property, the consent of the heirs being 
only the removal of a bar; and as the law has 
regard to the cause, not to the removal of a 
bar, the property is, therefore, derived from 
the testator, not from the heirs. (Whence it 
is that seisin is not requisite).” 

The lst respondent is admittedly’ an heir 
of the testator Ghulam Hyder; and, we 


_ think, it is clear from this passage of the 


Hedaya that unless the appellant proves that’ 
the Ist respondent consented to the Will, 
Exhibit No. 95, after the death of Ghulam 
Hyder, the Will is not binding upon her. 
The consent as shown in Case IV at page 
244 of the 1890 Edition of Macnaghten’s 
Principles and Precedents of Muhammadan 
Law, may be expřess or implied; and it also 
appears from Baillie (page 616,1865 Edition) 
that consent once given cannot be retracted. 
The question . which we have to decide 
resolves itself into a pure question of fact; 
and the consideration of cases in which other 
Courts have decided the same question of 
fact upon different data is not of material 
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assistance and tends rather to confuse the 
issue. We, therefore, refrain from comment- 
ing further on the authorities and text books 
referred to in argument, with the exception 
of a passage:quoted by Mr. Tekchand from 
page 486 of the 3rd Bdition of Mr. Ameer 
Ali’s Book on Muhammadan Law. The 
passage runs as follows: “The voluntary 
assent given by the heirs during the last 
illness is irrevocable because the heir is 
supposed to have then acquired the right.” 
No authority is cited for this proposition and 
we have been unable to find any in support 
of it. On the contrary, it runs counter to all 
the reported dicta and we are not prepared to 
follow it. 

The evidence upon which the appellant 
relies, commences at or about the period when 
the Will was executed. Paragraph No. 2 of the 
Will, Exhibit No. 95, contains a statement 
that the Will was explained and assented to 
by respondents Nos. | and 2. This statement 
by itself is not admissible as evidence. It 
only becomes admissible if the appellant can 
prove that the statement was read out to the 
Ist respondent and not contradicted or 

. dissented from by ‘her; and the evidence 
only becomes relevant if the appellant proves 


other facts which together with it constitute. 


an express or implied consent to the Will 
by the Ist respondent after the death of the 
testator. Kotumal,’ the family physician, 
merely states that the Ist and 2nd respond- 


ents, whom he believed to be behind the. 


parda, could hear the Will being read out. 
The evidenze of Noor Mahomed, Exhibit 
No. 118, which is not above suspicion and 
does not bear out that of Kotumal, carries the 
matter no further. The story told by the 

. 2nd respondent, Exhibit No. 95, is ‘again 
inconsistent with that told by the other two 
witnesses. The lst respondent denies that 
she consented to the , Will either before or 
after the death of Ghulam Hyder, and states 
that she did not even know of the Will until 
four days after the death of her husband 
when she received a visit from Pir Sahib 
Mian Sayed Mahomed Shah. This statement 
is denied by the 2nd respondent. 

This is the only evidence in the case as to 
what happened before the death of Ghulam 
Hyder. The subsequent events are significant. 
On the 8th June 1899, the 2nd respondent 
alone makes an application, Exhibit No. 214, 
to the Collector to become guardian of the 
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person and property of the minor and to take 
out probate of the Will. On the lOth June 
1899, the 1st respondent passed a power-of- 
attorney, Exhibit No. 93, to her father 
authorising him to recover the 1/16th share of 
Ghulam Hyder’s property to which she was 
entitled and on the 14th October, the father 
of the Ist respondent expressly stated on her 
behalf in the District Court, see Exhibit 
No. 115, that she claimed a 1/16th share 
in the estate of her husband and that she 
did noë consent to the Will. In the face 
of this evidence’ the fact that the tapedar 
Ratanlal prepared, Exhibit No. 139, on the 
10th September 1899 on the basis of what 
he was told by an illiterate intermediary, 
Haji, does not, in our opinion, establish. the 
consent of the Ist respondent to the Will. 
The innumerable receipts which have been 
putin hardly carry the matter any further, 
nor does the fact that the lsb respondent 
allowed the Colector to take charge of the 
estate. This arrangement was an eminently 
advantageous one to the widows; and as 
managér of the estate the Collector would 
be only doing what was prudent in paying a 
fixed sum to each of those interested in it 
and in obtaining receipts for such payments 
from them. This procedure will render it 
unnecessary to take elaborate accounts in 
order to discover what the lst respondent ig 
in fact entitled to in respect of her 1/16th 
share. It is quite. consistent with her refusal 
to consént to the Will that the 1st respondent 
should allow the Collector to manage the 
estate of Ghulam Hyder and that she should 
pass receipts for her portion of the money 
paid out by the Collector's office each month, 

Considerable stress was laid upon two other 
matters in connection with the lst respond- 
ent’s pilgrimage in 1906. The first is an 
application, Exhibit No. 96, to the Collector for 
an advance of the monthly allowance. This 
document obtains its importance from the 
words in the beginning of the document ‘under 
the Will of my husband I get from you Rs. 
15.” The Ist respondent denies having sent 
this document though she admits going on 
the pilgrimage. The 2nd respondent said 
she was present when it was written and 
that the application was read out to her, 
Curiously enough, she does not say, and pro- 
bably was not asked, whether the lst re- 
~spondent dictated the document and whether 
it was read out to her. The 2nd respond- 
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ent- does, however, say that the tapedar 
came to make inquiries about it and it is 
curious that no record of the result of these 
‘inquiries is written on the document or 
otherwise produced. The document is in 
the handwriting of Moonshi Mohamed Parial, 
who died six months prior to the hearing of 
the suit. The evidence of Ghulam Kadir 
on this document is consistent with the 
fact that the lst respondent requested Parial 
to prepare an application for funds to the 
Collector and that Parial then read out the 
‘application he had composed. Ghulam 
Kadir, however, says nothing about the sub- 
sequent investigation by the tapedar. On 
: this evidence, we do not think the reference 
to..the Will is proved to have been inserted 
‘by Parial on the instructions of the lst 
‘respondent who, it must be remembered, was 
a pardunishin lady. The other matter to 
which our attention has been directed is 
that the Ist respondent berrowed money 
from a bania to the amount of Rs. 210. 
It is said that she would not have done 
this nor applied to the Collector for an 
advance, had she been entitled to 1/16th 
share of the property of Ghulam Hyder. 

We are clearly of opinion that in view of 
Exhibits Nos. 98 and 115, which afford direct 
evidence that the lst respondent refused to 
consent to the Will, we ought not to infer 
from the indirect evidence’ which bas been 
produced that she did in fact consent. We 
think there is good evidence on the contrary 
that without consenting to the Will or 
asserting her rights, the 1st respondent who 
was living jointly and happily with the 
2nd respondent and the appellant was wil- 
ling to allow the estate to be administered 
by the Collector for the interest of all 
concerned; and tbat she was only stimulated 
to assert her rights by the threat of the 
2nd respondent to enforce hers by making 
a Will bequeathing her share to a son other 
than Ghulam Kadir. The decree of the 
lower Court must be affirmed and the ap- 
pellant must pay the costs both here and 
jn the Court below. 


Appeal dismissed. 


INDIAN CASES. 


{1914 


(s.c. 4 S. L. R. 222.) 
SIND JUDICIAL COMMISSIONERS 
COURT. 
Insonvency Apprication No. 9 or 1910. 


Present:—Mr. Hayward, J. C. 
In re ASOOMAL VERSIMAL AND OTHERS 
— INSOLVENTS. 

Provincial Insolvency Act (IIL of 1907), ss. 16, 24, 25 
27—Composition before adjudication—Court’s power to 
approve such composition, ee 

During the pendency of an insolvency petition, 
before the adjudication order was made, the debtors 
and the majority of their oreditors arrived at a 
composition vesting the whole of the estate of the 
debtors in trustees empowered to liquidate the 
debts and providing for the ad interim stay of 
the petition. Application was made to obtain 
the approval of the Court to the deed and its 
provisions: 

Held, that the application was premature and could 
not be granted before adjudication or in the form 
applied for. h 

Section 27 of the Insolvency Act does not con- 
template inquiry into debts by trustees instead of by 
the Court nor stayinstead of ‘ipso facto disposal of 
the petition. 

The Act requires the composition to be approved 
by a majority in number and three-fourths iu value 
of the creditors whose debts have been proved, which 
can only mean proved after an adjudication under 
sections 24 and 25, ` 

Mr. Rupchand Bilaram, for the Insol- 
vents. : ; 

Judgment.—tThe creditors, to the 
number of 58 and to the estimated value 
of Rs. 77,000- have signed a composition- 
deed vesting the whole of the estate of 
ihe debtors -in trustees empowered to 
liquidate the debts and providing for the ad 
interim stay of the Insolvency Petition. - The 
approval of the Court is sought under section 

27 of Act 111 of 1907. 

It does not appear possible to grant ap-, 
proval in this form or at this stage. With 
regard to the form, neither jnquiry into the 
debts by trustees instead of by the Court, nor 
stay instead of ipso facto disposal of the 
Insolvency Petition is contemplated by 
clauses (2) and (7) of section 27. With re- 
gard to the stage, notice is required not only 
to the 58 signing creditors to the estimated 
value of Rs. 77,000 but to all the 92 creditors 
to the estimated value of Rs. 1,27,000 
specified in the schedule now filed by the 
debtor. Notice in the Official Gazette is 
insufficient under clause (1) of section 27 as 
notice by post is also prescribed by rule 41 of 
the rules under the Act published at page 117 
of rules of the Court. Further, there is this 
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substantial difficulty that, though approval 
before as well as after adjudication was clearly 
contemplated by the opening words of sec- 
tions 16 and 27, approval before adjudication 
has been rendered impracticable by making it 
dependent on the acceptance of the proposals 
by a majority in number and three-fourths 
in value of the creditors “whose debts are 
proved” which can only mean proved after 
adjudication under sections 24 and 25. No 
other mode of proof is provided by clanse 
2 of section 27 and proof subsequent to 
approval is alone contemplated by clanse (7) 
of section 27. 

The present application must, therefore, 
be rejected and the parties left either to 
rest content with the composition-deed on 
its own merits and to withdraw the In- 
solvency Petition or to proceed with the 
adjudication and proof of debts—it is to be 
observed that only those who prove their 
debts would be bound under clause (7)— 
and then bring forward the composition- 
deed afresh under section 27 of Act III of 
1907, 

Application rejected. 





(s.c.4 S. L. R. 224.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
Seconp rvit APPEAL NO. 10 or 1909. 


_ Present:—Mr. Hayward, J, C. and 
Mr. Leggat, A. J. O. 
GUL MAHOMED son or Haji RAHIMAT- 
ULLAH-—APPELLANT 
versus 


LOTOMAL son or DEVIDAS— RESPONDENT. 

Mortgage—Marshalling—Mortgage—Decree against 
three properties—Subsequent mortgage of one property. 

A. mortgaged three properties to B; after a 
mortgage-decree was obtained against these pro- 
perties, A subjected one of the parties to a 
second mortgage. Subsequently, two of the pro- 
perties wore sold in execution and purchased by the 
decree-holder, who then sought to recover the bal- 
ance by sale of the third property subject to the 
second mortgage : 

Held, that the principle of marshalling did not 
apply to the case and that the third property 
was liable for the balance of the mortgage- 
decree without regard to the burden of the second 
mortgage. 

Bisheshur Dial v. Ram Sarup, 22 A. 284, not 
applied. 

Jugal Kishore v. Harbans Chaudhri, 28 A. 


700; 
A. W. N. (1906) 208; 3 A. L. J. 791, followed. 
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Appeal against the decision of the Joint 
Judge, Sukkur-Larkana. 

Mr. Kalumal Pahlumal, for the Appel- 
lant. 

Mr. Assanmal Bulchand, for the Responde 
ent. 

Judgment.—tThis is a second appeal 
against the first Appellate ‘decision of the 
Joint Judge, Sukkur-Larkana, holding 
that -the second appellant was not entitled 
to the benefit of the principle of 

marshalling” in execution against cer- 
tain property of which he was the second 
mortgagee. 

Mr. Kalumal, for the second appellant, has 
relied on the principles underlying sections 
81 and 82 ofthe Transfer of Property Aot 
ay. the case of Bisheshur Dial v. Ram Sarup 

Mr. Assanmal, for the second respondent, 
has referred us to the case of Jugal Kishore v, 
Harbans Ohaudhri (2). 

We do not think the principle of “marshall- 
ing” can be applied to his case. The decree 
gave a mortgage-lien over three properties 
and thereafter one of the properties was sub- 
jected to a second mortgage. Subsequently 
two of the properties were sold in execution 
and purchased by the decree-holder who 
has now sought to recover the balance 
of his mortgage-decree by sale of the third 
property which has been subjected to the 
second mortgage. Now the two properties 
already sold in execution were not and could 
not have been sold subject to the mortgage- 
decree for they were sold in satisfaction 
of the mortgage-decree. The principles dis- 
cussed in the case of Bisheshur Dial v. Ram 
Sarup (1) have, therefore, no application. 
The case is, on the contrary, on all fours with 
the case of Jugal Kishore v. Harbans Chaudhri 
(2), and the third property is liable for the 
balance of the mortgage-decree without re- 
gard to the burden of the second mortgage. 
We accordingly confirm the decree of the 
lower Appellate Court and dismiss this second 
appeal with costs. 


Appeal dismissed. 
(1) 22 A. 284, 
(2) 28 A. 700; A. W. N. (1906) 208; 3 A. L. J. 791. 


(s. c. 2 M. W. N. 125.3 
MADRAS HIGH COURT. 
Crimtnan Revision Oas No. 58 or 1910. 
CRIMINAT, Revision Petition No. 48 or 1910. 
November 10, 1910. 
Present:—Mr, J ustice Abdur Rahim. 
NARAYANASAWMI CHETTY— 
CoMPLAINANT—P eTITIONER 
versus 
VADIVELU CHETTY AND ANOTHER — 
ACCUSED. 

Complaint, nature of—Case of civil nature. 

The firstaccused was employed by a firm to sell 
certain bags and pay over the sale-proceeds, in a 
complaint it was alloged that he had sold the bagsand 
together with the secondaccused, who was a partner 
int the firm, misappropriated the proceeds, it was held 
that the complaint was not merely a civil dispute but 
that there was room for inquiry in a Crimine} Court. 

Petition, under sections 4385 and 437 of 
the Criminal Procedure Code, praying the 
High Court to revise the order dated 6th day 
of December 1909, of the Sessions Judge of 
South Arcot in Criminal Revision Petition 
No. 33 of 1909, presented against the order 

of the Sub- Divisional lst Class Magistrate, 
Cuddalore, in ©. O. No. 79 of 1909. 

Facts.—The complaint ran as follows:— 

“The complainant, the 2nd accused 
and the Ist witness are partners in trade in 
ground-nuts. In order to purchase articles 
in Pollachi, Coimbatore Distriet, the said 
individuals borrowed from the 2nd witness 
Rs. 1,150 under bond, under account and by 
means of pledging jewels belonging to the 
three men. The 2nd accused and the Ist 
witness purchased bags of black gram, load- 
ed them (in waggons) at the Pothanur 
(Railway) station to (the address of) this 
complainant, got the Railway pass also issued 
in the name of this complainant, and had it 
(the pass) delivered to the complainant. The 
lst aceused does his own work and also does 
work as commission agent, He is the brother- 
in-law of this 2nd accused. The 2nd accused 
informed (me) that profit could be obtained if 
the said bags be sold through the Ist accused. 
Then I believed it to be true. I signed this 
Railway pass and gave it to the Ist accused. 
T'told him that they (the bags) should be sold 
at not less than Rs. 10 per bag, that he 
might take commission at 1 per cent, and that 
the remaining sum of rupees should be paid 
to the 2nd witness towards the amount of 
debt due from these partners. The Ist accused 
too agreed to (do) so. The lst accused who 
had agreed (to it) in that manner (after. 
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wards) in collasion with and at the instigation 
cf the 2nd accused, in order that both 
the accused may obtain illegal gain con- 
trary to the arrangement, and in order to 
cheat the complainant and the Ist witness, 
was saying that he had paid (the amount) 
to the 2nd accused, and both the accused 
have made away with the amount. (Their) 
action in this way amounts to the commission 
of an offence under section 409, Indian Penal 
Code, in the case of the 1st accused, and to 
the commission of the offence of abetment 
under it in the case oféhe 2nd accused. 

The complainant, therefore, prays that the 
Court may be pleased to inquire him and 
the witnesses on his side, and that the ac- 
cused may be justly punished according to 
law.” 


Thelst Class Magistrate held that the 
complaint was simply an attempt to get at the 
parties by a short cut and arrive ab a deci- 
sion on matters which properly appertain to 
a Civil Court, and so dismissed the complaint 
under section 203, Criminal Procedure Code. 
A petition was preferred to the Sessions Judge 
under sections 435 and 437, who “observed, — 
‘The dispute is clearly one of civil nature. 
The money obtained by the sale of grain be- 
longed to the firm according to the complain- 
ant and as it has been handed over to one 
of the partners, I cannot see how Ist ac- 
cused can be said to have acted dishonestly,. 
Petition dismissed.’ 

Mr. K. Viseanatha Sastriar, for the Appel- 
lant. 

The Public Prosecutor, for the Respond- 
ent. 


Order.—I think the order of the Magis- 
trate dismissing the complaint must be set 
aside. The complaint, as I read it, alleges 
that the lst accused who was employed. by 
the firm to sell the bags and make over the 
sale-proceeds to a creditor of the firm sold 
the bags and he and the 2nd accused together 
misappropriated the money with a view to 
cause wrongful loss to the firm and gain to 
themselves. If the allegation is made out 
the two accused are guilty of offences of 
criminal breach of trust and criminal mis- 
appropriation. The Magistrate must be 
directed to inquire further into the com- 
plaint. 


Inquiry ordered. 
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(s. c. 2 M. W. N. 130.) 
MADRAS HIGH COURT. 
URIMINAL APPEAL No. 469 or 1910. 
January 12, 1911. 
Present:—Mr. Justice Ayling. 
RANGA KORAVAN AND OTHERS— | 
PEtITIONERS— APPRLLANTS 
versus 


EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 147, 304—Rioting 
—Common object. 

Where one member of an unlawful assembly does 
an act which causes the death of a persen and there 
is not suficient ground for holding that that act was 
done in pursuance of the common object, the mem- 
ber who alone caused the death, is guilty of an 
offence under section 304, the other being guilty 
merely of rioting under section 147. 


Appeal against the sentence of the Court of 
Session of the Coimbatore Division in Case 
No. 57 of the Calendar for 1910. ‘ 

. The Public Prosecutor, for the Respondent. 


Judgment.—tThere is no reason to 
doubt that the death of the deceased, Subba 
Korathi, was caused by a violént blow on the 
head with a stone as described by Prosecution 
witness No. 2. And I find no ground for 
distrusting the identification of the five ap- 
pellants by this witness and her son Pro- 
secution witness No.1. The appellants were 
persons quite familiar to them and there 
was more light to see by. There is evidence to 
show that all the men were given immediately 
after the offence. There is no evidence to 
support the very improbable allegation of the 
appellants that the old woman was killed by 
her own son (Prosecution witness No. 1) to 
get them into trouble. 


On the other hand, I find no sufficient 
ground for holding that the beating of 
the deceased with a stone was in pursu- 
ance of the common vbject of the appel- 
lants and consider thaff the opinion ori- 
ginally expressed by the Assessors is 
correct, vizą, that the second accused alone 
is guilty of an offence under section 304, 
Indian Penal Code, and the other accused 
only of rioting under section 147, Indian 
Penal Code. 


The conviction and sentence of the second 
appellant is confirmed. The conviction of 
the other appellants is altered to one under 
section 147, Indian Penal Code, only and 
. their sentences reduced to ten years’ rigorous 
imprisonment in the case of the lst appellant 
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and one year’s rigorous imprisonment in the 

case of the others. 


Conviction and sentence of the 2nd appellant 
confirmed; the others modified. 





(s. c. 2 M. W. N. 181.) ; 
MADRAS BIGH COURT. 

First Crvit Appear No. 216 or 1907. 
December 16, 1910, 
Present:—Mr. Justice Krishnaswami Aiyar 
and Mr. Justice Ayling. 
KUNAPAREDDI VENKAMMA AND 
ANOTHER—Drrenpants—A PPELLANTS 
versus 
KANAPAREDDI RAMAYY A—PLAINTIFF 
— RESPONDENT. 

Will—Burden of proof—Matters between first in- 
ception and final drafting —Imporiance, 

The burden of proving a Will rests upon the party 
propounding it. 

Evidence as regards matters that transpire between 
the first inception of the idea of making ofa Will and 
of the final drafting of the Will is of great importance 
in enabling the Court to arrive ata conclusion as 
regards the genuineness of a document put forward 
asa Will. 

Appeal against the decree of the Dis- 
trict Court of Kistna, dated the 17th day 
of October 1910, in Original Suit No. 50 
of 1905. : 

Mr, Prakasam, forthe Appellants, 

Mr. K. Sreenivasa Iyengar, for the Re- 
spondent. 

. dudgment.—this is a suit to set 
aside an adoption and to declare a Will not 
to be genuine. The plaintiff is the step- 
mother of one Krishnama, deceased. Krish- 
nama died on the 7th August 1904. The 
2nd defendant’ is the alleged adopted son 
and the Ist defendant is the widow of 
Krishnama. They rely upon a Will said to 
have been executed by Krishnama about 
36 hours before his death, which is filed 
as Exhibit I in the case. It is said to 


have been executed in the evening, be- 
tween 4 and 5 P. w. on the Sth August 
1904. The Will was presented for regis- 


tration about 25 days after Krishnama’s 
death on the 2nd September 1904 and 
though objection was raised to the regis- 
tration, the Sub-Registrar ordered the 1e- 
gistration of the Will onthe 21st December 
1904. The validity of the adoption de- 
pends upon the genuineness of the Will. 
The onus of proving the Will rests upon 
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the defendants, and we agree with the Dis- 
trict Judge in coming to the conclusion 
that the defendants have not discharged 
that burden. The testator is a marksman. 
We have no means, therefore, of determin- 
ing as in the caseof a signed Will, whe- 
ther the testator has put his signature to 
the document. It is stated on behalf of 
the defence that the substance of the Will 
was dictated by the testator to the first 
witness, who is the writer, and that he and 
the Karnam who is examined as the second 
witness, sat together and prepared the 
draft, and after they composed the draft they 
read it over to the testator who suggest- 
ed some corrections, and that they after- 
wards had the draft copied fair. ‘The story 
‘for the defence is supported by the Ist, 
2nd, 8rd, 5th and 6th witnesses who are 
the attestors of the document. There is 
also the evidence of the widow, the Ist 
defendant. The 4th and 13th witnésses for 
the defence are the Village Munsif and the 
Station House Officer. They are not at- 
testors, but they speak to the fact that the 
testator expressed a desire for the execution 
of a Will and that he gave out the terms. 
In the first place, it is worthy of remark 
that there is no provision made in the 
Will for the two daughters the testator 
had. One of. them, it is stated- by Mr. 
Prakasam before us, was about 10 years of 
age at the time. If so, she wonld have 
been of marriageable age. There is no 
provision made in respect of the marriage 
of that girl or the other girl, although 
the testator makes a reference to the ape 
propriation of a sum of Rs. 400 for the 
marriage of his step-molher. It is some- 
what remarkable that the testatoé really 
makes a disposition of all his property in 
favour of his widow and ends the Will by 
giving authority to adopt without making 
any provision for either of his datghters. 
The testator, it is the common case of 
both the parties, left his own village when 
he was seriously ill and went to his father- 
in-law’s house in Veeranalli. He had also 
a brother-in-law and there is no doubt 
whatever that his brother in-law, Venkayya, 
and his father-in-law took a leading part 
ih getting the Will prepared. Some of the 
witnesses admit that it was Venkayya that 
sent for them for the purpose of being 
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present at the execution of the Will and 
for affixing their attestations to the docu- 
ment, It is, therefore, worthy of note that 
neither the father-in-law nor the brother- 
in-law has gone into the box. All the 
evidence that is given in the case is merely 
as to what happened at the time that 
the testator dictated the terms of the Will, 
the draft was made and the fair copy was 
signed by him. We have no evidence as 
to when the terms of the Will were first 
thought of, when the writing of the Will 
was also first thought of and what happen- 
ed between the first inception of the idea 
and the drafting of the Will. Evidence on 
such matters is of great importance in 
enabling the Court to arrive at a conclusion 
as regards the genuineness of a document put 
forward as a Will. A ‘ 
`` Again, there are corrections in the Will. 
But there is one noteable correction in the 
3lst line. There is a note at the end 
of the Will of the corrections made in it. 
There is reference made. in it to the correc- 
tions in lines 7,15 and 29. The corrections 
in these three lines are very small. Théy 
are probably of one or two letters, while 
the correction in line 31 is the scoring 
out of many letters. And yet, straugely 
enough, thereis absolutely no reference in 
the correction memo. made at the end of 
the Will to this large correction in the 
body of the document. Moreover, it appears 
that the scoring out of this line and- the 
initialling by the writer are’ in ink differ- 
ent from that in which the body of 
the document is written and the attesta- 
tions are made. There is no doubt that 
this correction was present at the time of 
registration. But it is difficult to believe 
that if the document was a genuine one 
and had been executed by the testator this 
correction was in existence ab the time that 
the testator’s mark was appended to the 


document. 


As regards the evidence given by the 
witnesses, the District Judge points out 
that the story told by the Ist and 2nd 
witnesses is substantially discrepant. The 
first witness would have it that the tes- 
tator dictated the terms of the Will. He, 
no doubt,: adds in cross-examination that 
he had in his memory what the testa-- 
tor said and. that then he and the. 
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2nd witness put their heads together to 
prepare the draft. There is no suggestion 
made by the Ist witness that the 2nd 
witness was present at the time when the 
` testator dictated the particulars of the 
Will. “Batin the story given by the 2nd 
witness we find that he says that he was 
present when the testator gave the parti- 
culars and that he it was that dictated the 
whole Will to the Ist witness to write down. 
Now this is a substantial discrepancy in the 
story told by these two witnesses. The 
Karnam himself does not seem to be altogether 
an unimpeachable witness. There are state- 
ments in his evidence which we do not credit. 
It is, no doubt, singular as pointed ont by 
the,District Judge that for the writing of this 
Will, a beggar like the lst witness, should have 
been chosen. 

Passing on to the evidence of the other 
witnesses in the case there seems to be 
nothing particularly noticeable in their 
position or their antecedents which compels 
us to accept their testimony as true. As 
already remarked, the Village Munsif is not 
present at the execution of the Will. He 
has not given any satisfactory reason for 
himself not making the draft to the dictation 
of the testator. As regards the Station 
House Officer, also, it seems to us that his 
evidence is not above suspicion. He is 
present to hear the testator give his directions, 
but makes himself scarce at the time when 
the Will itself is executed. Such a conveni- 
ent testimony which saves the witness from 
the chance of implication in a forgery is 
always open to suspicion. We do not, there- 
fore, attach any value to his evidence. 
We have carefully considered the entire 
evidence adduced on behalf of the defence 
in support of the Will and we have no 
hesitation in coming to the conclusion that 
the Will is not a genuine one. We 
must, therefore, confirm the decree of the 
District Court and dismiss the appeal with 
costs. 

Appeal dismissed. 
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(s. c. 2 M. W. N, 133.) 
MADRAS HIGH COURT. 
First Civiu APPrAL No. 23 or 1908. 
January 3, 1911. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswami Aiyar. 
PALANIAPPA TEVAN AND OTHERS— 
D&FENDANTS—APPELLANTS 
versus 
SHADAGOPA MUDALAIR AND OTHERS — 


PLAINTIFFS— RESPONDENTS, 

Sale in execution—Interest in bond—Date of bond 
wrongly given—Mistake—Civil Procedure Code (Act 
XIV of 1882) ,s. 236 —Transfer of Property Act (IV of 
1882), ss. 2 (d), 185—Applicability to Court sales. 

Where the interest secured by a bond is sold by 
Court auction and there is no mistake as to what was 
sold, the fact that the date of the bond was incorrect- 
ly given, would not affect the validity of the title 
acquired at such sale, 

Section 236 of the Civil Procedure Code of 1882 
only requires a reasonably accurate description of 
what is sold. 

Benode Behary Mookerjee v. Raj Narain Mitter, 80 
C. 699, distinguished. 

Section 185 of the Transfer of Property Act has no 
application to sales in execution by virtue of section 
2 clause (d) of the same Act. 


Appeal against the decree of the Court 
of the Subordinaté Judge of Nagapatam, in 
Original Suit No. 15 of 1905, dated 39th 
September 1907. 

Mr. G. S. Ramachendra Aiyar, for the 
Appellants, 

Mr. 0O. V. Anantakrishuier, for the Res- 
pondents. > 
Judgment.—the contentions inappeal 
are confined to 3rd, 5th and 9th issues 
and to a new point of law under the old 
section 135 of the Transfer of Property 
Act. As to the 3rd issue we have no 
hesitation in accepting the finding of the 
Court below that the hypothecation bond 
sued on is not void for want of considera- 
tion. The admission and conduct of the 
defendants which have been set ont by 
the Subordinate Judge can leave no doubt 
on the point. As to the 5th issue the 
point taken is that in one of the sales at 
which the plaintiffs purchased a part in- 
terest in the bond, the date of the bond 
was by a clerical error given as 1880 in- 
stead of 1879. All other particulars were 
correctly given and no one was under any 
mistake as what was being sold. Section 
236, Civil Procedure Code, 1582, only re- 
quires a reasonably accurate description and 
this, we think, was in this case sufficiently 
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complied with. The facts in Benode Behary 
Mookerjee v.. Raj Nerain Mitter (1) which 
has been pressed upon us were entirely. differ- 
ent, 

As to.the 9th issue ib is said there is 
a mistake in the decree. Such a mistake 
is not admitted and there is nothing be- 
fore us to show that there is any mistake. 

As to the point taken under section 135 
of the Transfer of Property Act that section 
has by virtue of section 2, clause (d) of 
the. Act no application to sales in execu- 
tion. The appeal faile andis dismissed with 
costs. É 

Appeal dismissed. 

(1) 30 C. 695. 


(s. c. 2 M. W. N. 186.) 
MADRAS HIGH COURT. 

Seconp CivIL APPEAL No. 643 or 1909. 
January 10, 1911. 
Present:—Mr. Justice Munro and 
Mr. Justice Ayling. 
RANGASAMI IYENGAR AND ANOTHER 
APPELLANT— COUNTER- PETITIONERS 
versus 
Tur DISTRICT BOARD or TANJORE— 
PeritioneR— RES! ON DENT, 

Madras Estates Land Act (I of 1908), s. 6--Occu- 
pancy vight—Possession ut date of Act—Tender of 
amended pattah—Refusal—Landlord’s liability to 
tender muchilika— When absolved. 

Unless a party shows that he was in porsession 
when the Madras Estate Land Act came into force, 
settion 6 of that Act cannot be invoked ïn his favour. 

“In a summary suit to enforce acceptance of pattah, 
the Collector should direct not merely the acceptance 
of the pattah as amended by the tenants but should 
direct them to execute amuchilika in accordance 
with it. 

Where an amended patiah is tendered and refused 
by the tenants, it may be presumed that they would 
refuse to execute a muchilika and the landlord is 
absolved from ‘the duty of tendering the latter for 


execution. i 
There is no provision of law that the patiah and 


muchilika should be tendered together. 

Second appeal against the decree of the 
District Court of Tanjore, in Appeal No. 602 
of 1908, presented against the order of the 
Court of the Sub-Collector of Kumbakonam 

‘Division in Execution Application No. 1 
of 1908. 

Mr. G. S. Ramachandra <Atyar, for the Ap- 
pellant. 

Mr. P. R. Sundara Atyar, for the Respond- 
ent. 

Judgment,—-—lIt is first contended 
that under section 6 of the Madras Estates 
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Land Actthe appellants have a permanent 
right of occupancy. There is, however, 
nothing before us to show that the appellants 
were in possession when the Act came into 
force ; so that this contention must fail. 

It is next contended that the Collector’s 
judgment merely directed the defendants to 
accept the amended patteah, and omitted to 
direct the defendants to execute a muchilika 
in accordance with it, and that as in fact no 
muchihka was tendered by the landlord 
along with the pattah, the landlord has not 
made out his right to evict under section 10 
of Act VII of 1865. «The judgment should, 
no doubt, have ordered the execution of a 
muchilika but we do not think the omission 
is material in this case. It is found that an 
amended patiah was tendered and refused 
and if the defendantS refused to accept 
the pattah they would certainly have re- 
fused to execute a muchilika. Assum- 
ing for the sake of argument that it is the 
duty of the landlord to tender a muchilika 
for execution, there is no provision of law 
that pattah and muchilika must be tendered 
together. Pattah having been refused, we 
do not think it was necessary for the landlord 
to go through the useless formality of tender- 
ing a muchilika for execution. It is lastly 
contended that the pattah tendered allowed a 
month for the execution of the muchilika 
and that the ejectment proceedings were pre- 
As the pattah was refused there is 
nothing in this contention. This second 
appeal is dismissed with costs. 

Appeal dismissed. 


ee 


(s. c. 2 M. W. N. 138.) 
MADRAS HIGH COURT. 

RererreD Trrat No. 51 or 1910. 

CriminaL APPEAL No. 650 or 1910. 

January 3, 1911. 

Present:—Mr. Justice Ayling and 
Mr. Justice Abdur Rahim. 
PACHUDAYAN—Pnrisoner 

versus 


EMPEROR— Opposite Party. 

Post-mortem examination—Internal and external 
observation, record of—Importance as evidence—Evi- 
dence—Verbatim record—Tf itnesses—Inquest— Pro- 
priety. 

Considering the important nature of the evidence 
which is generally furnished by the results of gost- 
mortem examination, the results of the observation 
external and internal should be fully recorded. 
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There is nothing in the Criminal Procedure Code 
which prevents the statements of witnesses examined 
at an inquest being recorded in full. On the other 
hand, a verbatim report of such statements may often 
be of great use to the Court in testing the value of 
evidence subsequently given. 


Trial referred by the Court of Session of 
the Salem Division for confirmation of the 
sentence of death passed upon the said 
prisoner in Case No, 86 of the Calendar for 
1910. 

Mr. N. Rajagopaia 
Prisoner. 

The Public Prosecutar, Contra. 

Judgment.—The case, as found by 
the Sessions Judge to have been proved 
against the prisoner whom he has convicted 
under section 302, is sammed up in paragraph 
9 of his judgment. We think there can 
be no doubt that the deceased, Mary Goundan, 
was murdered sometime on the night of 
28th September. His body was found ina 
well not far from the shed where he had 
been sleeping that night. The body bore 
several abrasions aud. some incised, injuries 
and there were marks also on the neck. It 
appears that the accused had an intrigue 
with the daughter of the deceased and 
that the latter on that account kept her 
away from the village. The accused appa- 
rently wanted her back but the deceased 
would not let her return to the village. This 
might furnish a motive for accused wishing 
to do away with Mary Goundan, and the 
question is, is it proved that the prisoner was 


Charriar, for the 


in fact concerned inthe murder? There is the ° 


evidence of the widow of the deceased and his 
son that the accused was seen’ at about 
midnight outside the deceased’s house, which 
is about 300 yards from the shed where 
the deceased was sleeping. But the accused 
must have known where the deceased was 
sleeping, and there was no reason why he 
should go to the house of the deceased, when 
he knew that the deceased would be in the 
shed. There is also the evidence of the 2nd 
and 3rd prosecution witnesses to the effect that 
the prisoner had asked them to help himin doing 
away with the deceased. But it is difficult 
to rely upon that evidence. These witnesses 
were not examined at the inquest and it is 
not explained why this evidence was not 
available at the earliest opportunity. The 
evidence of the partner of the deceased the 
5th prosecution witness, that he had been 
asked by the accused to go to a singing party 
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so that he might not sleap in the same shed 
with the deceased that night, is also open to 
considerable suspicion. If does not appear 
why this man should have slept in the place 
where he says he did if he was to go to the 
village and he did not mention the invitation 
of the accused at the time of the inquest. 
There is also evidence of three witnesses who 
want to make out that they saw the prisoner 
drop something into the well. Bat the 
Judge has rightly discredited this evidence. 
There is no other evidence to connect the 
prisoner with the crime and we, therefore, 
set aside his conviction and sentence and 
order that he may be immediately released. 

We may observe that the learned Public 
Prosecutor has drawn our attention to the 
very unsatisfactory nature of the post mortem 
certificate. It does not appear from that 
document or from the evidence of the Sub- 
Assistant Surgeon that he dissected the dead 
body or what internal symptoms he observed 
on dissection. The post mortem cartificate 
only speaks of external appearances. Con- 
sidering the important nature of the evidence 
which is generally supplied by the results of 
post mortem examination in such cases, we 
think the result of the observation external 
and internal should be fully recorded. 

Our attention has also baen drawn to the 
remark of the learned Sessions Judge that the 
statements of witnesses examined at inquest 
should not be recorded verbatim in the re- 
port. 

There is nothing inthe Criminal Procedure 
Code, in our opinion, which prevents such 
statements being recorded in full, On the 
other hand, a verbatim report of such state- 
ments may often be of great use to the 
Court in testing the value of evidence subse- 
quently given. 

Conviction quashed, 





(s. c. 32 P. L. R. 1911.) 

PUNJAB CHIEF COURT. 
CRIMINAT, APPEAL No, 664 or 1910. 
December 12, 1910. 
Present:—Sir Arthur Reid, Kr., Chief Judge, 
and Mr, Justice Rattigan. 
LALA—Convict—APpPELLANtT 
versus 


EMPEROR— RESPONDENT. 
Penal Code (Act XLV of 1860), ss. 802, 8307-—Murder 
— Attempt to commit murder —Death caused by dhatura 
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potsoning—Bvidence Act (I of 1872), s. 13 —Evidence— 
Intention—Series of acts—Burden of proof —Assump- 
tions of facts. 

The accused onthe 7th June 1909 administered 
dhatura poison to A. and B., both of whom died from 
the effects thereof, and on the following day 

_ administered the same poison to C. and D., the for- 
` mer got ill and recovered but the latter died: 

Held, that the accused was guilty of the offence of 
murdering D., for when he administered dhatura 
poison he committed an act which, even if nob com- 
mitted with the intention of causing death or causing 

` bodily injury likely to the knowledge of the offender 
‘or in the ordinary course of nature sufficient to cause 
death, was.so imminently dangerous that it must in 
all probability cause death or such bodily injury.as is 
likely to cause death. . 

Emperor v. Gutali, 81 A. 148; 9 Or, L. J. 388; 6 A. 
L. J. 129; 1 Ind, Cas. 765, followed. 


Emperor v. Bhagwan Din, 80 A. 568; 28 A. W. 
N. 243; 4 M. L. J. 402; 8 Cr. L. 7, 383, dissented from. 

Held, also, that the events which occurred, or were 
said to have occurred, on the 7thand 8th June were 
relevant to the case of charge of murder of D. as 
forming incidents in a series of similar transactions 
occurring about the same time and tending to show 

‘system and intention and to negative the idea of 

accident: : 

Held, further, that the accused was guilty of an 
offence under section 307 of the Indian Penal Code as 
regards the poison administered to C. 

Neither a Sessions Judge nor assessors is or are 
justified in assuming guilty knowledge on the part 
of the accused a person charged with a particular 
orime. 


-_ Appeal from the order of the Sessions 
Judge, Multan Division, dated the 10th 
September 1910, convicting the appellant. 


` Mr. Broadway, Assistant Legal Re- 
membrancer, for the Respondent. 


Judgment.—tThe appellant, Lala, is 
-of the Chuhra caste, and is described as 
“vagrant labourer, aged about 35 years.” He 
was committed by Akhwand Abdul Shakur, 
Magistrate of -the Ist Class, to the Court 
of the Sessions Judge, Multan, to stand 
his trial, in four distinct cases, upon 
charges under sections 302, 328 and 394 of 
the Indian Penal Code. In three of these 
cases the charges framed against him were 
under sections 302 and 394 of the Code, and 
in the fourth under sections 328 and 394. 
The learned Sessions Judge has dealt 
with all these four cases in one judgment, 
but the appellant was tried separately in 
respect of each of the four cases, though the 
evidence in each case was practically the 
same. Briefly summarised, the case against 
the appellant is that on the 7th June 1909 
he administered dhaiyra poison to two per- 
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sons, Allah Bakhsh and Muzaffar, both of 
whom died from the effects thereof on the 
following day; and that on- the night 
of the 8th June 1909, he administered 
the same poison to Allah Yar and the latter’s 
daughter, Musammaé Jannat, a child aged 
about 5 years. Allah Yar, thongh seriously 
ill, recovered, but Musammat Jannat succumb- 
ed about 11 r. x., on the 9th June 1909. All 
these occurrences took place in Multan. 

The Sessions Judge agreeing with the as- 
sessors, and obviously influenced by the 
judgment of the High Court of Allahabad in 
Emperor v. Bhagwan Din (1) has found :— 

1. That the appellant has committed an 
offence under section 323, Indian Penal Code; 
as regards Allah Yar; 

2. That the appellant has committed two 
oifences under the said section (328) as 
regards Allah Bakhsh and Muzaffar ; and 

3. That the appellant has committed an 
offence under section 302, Indian Penal Code, 
as regards Musammat Jannat. ` 

The sentences passed on the appellant by 
the Sessions Judge are as follows :— 

1. For the offence against Allah Yar, 
10 years’ rigorous imprisonment ; 
2. For the two offences against Allah 
Bakhsh and Muzaffar, 10 years’ 
rigorous imprisonment in each case, 
the sentences to run consecutively 
and to commence on the expira- 
tion of the sentence of 5 years’ 
rigorous imprisonment awarded to 
the appellant by the Sessions Judge, 
Shahpur, in another dhatura poison- 
ing case,onthe 3lst March 1910; 
and ; 
8. For the offence against Musammat 
Jannat, the sentence of death. The 
reason why the learned Judge 
passed sentence of death on the ape 
pellant in respect of the poisoning 
of Musammat Jannat, and refrained 
from convicting the appellant of 
murder in respect of the deaths 
of Allah Bakhsh and Muzaffar, was 
that until the two latter had actual- 
ly succumbed, the appellant did not 
know that death was likely to 
ensue from the administration of 
dhatura poison. Allah Bakhsh and 
Muzaffar died during the evening 

(1) 80 A. 568; 28 A. W. N. 243; 4 M. L. T, 402;8 

Cr. L, J. 388, 
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of the 8th June, and the Sessions 
Judge and assessors assame that 
the appellant must have known of 
their deaths from the effects of 
poison administered by him, at the 
time when he gave the poison to 
Allah Yar and Musammat Jannat 
at about ll p. Įm., the same night. 
‘The Sessions Judge admits that 
“there is no evidence, and there 
could be no evidence, that he knew 
of their deaths, but his knowledge 
can be inferred ‘from the circum- 
stances of the case.” The assessors 
were of the same opinion, and 
observed that the appellant “ must 
have been aware that Allah Bakhsh 
and Muzaffar had already died from 
-the effects of the dhatura which he 
had given them previously, and 
knew how dangerous a drug dhatura 

was.’ 
F Wor other reasons we uphold the convic- 
fn of the appellant under ‘section 302, 
Indian Penal Code, in his case, but before 


passing on, we must here remark that the. 


Sessions Judge and the assessors had no 
justification for assuming that the appel- 
lant was aware on the evening of the 8th 
June that Allah Bakhsh and Muzaffar 
had died earlier that same day. We would 
further add that in a case of this kind neither 
assessors nor Judge are or is justified in 
making assumptions of guilty knowledge on 
the part of the person who is charged witha 
particular crime. We would further point 
out that in the view which he took of the 
facts, the Sessions Judge should have con- 
victed the appellant of an offence under sec- 
tion 307, indian Penal Code, as regards the 
poison, administered to Allah Yar, and not 
have convicted him merely of an offence 
under section 328. Lala, the appellant 
before us, has appealed, through the Jail 
authorities to this Court from all the above 
sentences and the case comes before us also 
under section 374-of the Criminal Procedure 
Code, in respect of the sentence of death 
awarded to him with regard to the death of 
Musammat Jannat. 

We are of opinion that the appellant has 
‘been rightly convicted of the offences of hav- 
ing administered dhatura poison to Allah 
Bakhsh and Muzaffar on the 7th June 1909, 
and to Allah Yar and Musammat Jannat on 
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the following night. We are also of opinion 
that he has been rightly convicted of the 
murder of Musammat Jaunat and that the 
sentence of death passed upon him in 
respect of the latter offence is fully justified. 
It seems tous, and we shall presently give 
reasons for our conclusions, that the guilt 
of the appellant upon this latter charge has 
been established beyond all possible doubt, 
and it may, therefore, be unnecessary for us 
to deal with the sentences awarded to him 
upon the other charges. But if hereafter it 
is necessary ‘for us to deal with these 
sentences, we have no hesitation in saying 
that we shall feel compelled to direct notice 
to isssue to the appellant to show cause why 
he should not be sentenced (1) in respect 
of the deaths of Allah Bakhsh and Muzaffar 
to death, and (2) in respect of the offence: 
committed upon Allah Yar, to punishment 
under the provisions of section 307, Indian 
Penal Code. Our reasons for adopting this 
course will appear in the course of this 
judgment, which, for present purposes, will 
be confined to: the case of the ‘poisoning of 
Musammai Jannat, on the night of the 8th 
June 1909. Theevents which occurred, or 
are said to have occurred, on the 7th and 
8th June are set forth in detail i in the judg- 
ment of the Sessions Judge. They are re- 
levant to the particular case before us as 
forming incidents in a series of similar 
transactions occurring about the same time 
and tending to show system and intention and : 
to negative the idea of accident; section 15 
Indian Evidence Act, 1872, and the cases 
cited at page 1&7 of Amir Aliand Woodroffe’s 
Commentary of the said Act, 3rd Edition. 
The actual facts of the case before us, ag 
narrated by the witnesses for the prosecu- 
tion, are to the following effect: Allah Yar, 
aged 30, a resident of Isa Khail, was 
travelling onthe 8th June 1909 to Lyallpur, 
He had with him his wife, Musammat Rani, 
and his three young daughters, Musammat 
Fatima, Musammat Jannat and Musammat 
Sohni. He found he could not get through 
tickets to Lyallpur and had, therefore, to 
change carriages ut Multan City. The rest of 
the story may be best told inhis words,— 
“When we left the train we went to the waite 
ing hall to wait for our train, and got tickets, 
We saw accused in the waiting hall, My 
wife and daughters were wearing ornaments 
and jewellery which were conspicuous, 
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The accused asked us where we were going. 
T said, Lyallpur; and he said he was going 
there too, and suggested sitting ont in the 
open as it was too early to take tickets and 
there was no air in- the waiting hall. The 
time was night and the lamps were alight 
in the station and outside as well. Lights 
were burning in the shops as well close 
to the'station. Accused proposed our sitting 
under a pipil tree about 15 harms from the 
station, which we accordingly did. He told 
us he was distributing pir shirini on the 
occasion of the shaving of his son’s head and 
offered us some. Musammat Fatima and 
Musammat Sohni were asleep at the time, so 
only my wife, Musammat Jannatand I took it. 
He gave some pir shirini for the two girls 
who were asleep, and Musummat Rani put 
their shares and her own, which she said 
she would eat with them, into her bhochan. 
Musanimat Jannat and I were the only ones 
who ate the pir shirini. Accused pressed my 
wife to eat, but she said she would wait 
until her daughters woke up. He then said 
he would go and smoke a huga and went off, 
I began to feel a little funny and as my 
women folk were wearing ornaments and I 
was afraid they might be looted, we returned 
to the waiting hall. I got worse and remem- 
bered nothing more until I woke to find 
` myself in the Civil Hospital. Before we 
took the pir shirini, Musammat Jannat and I 
were both quite well.” Musammat Rani, the 
wife of Allah Yar, fully corroborates this 
story and -adds that after her husband 
became ‘unconscious she sought the help 
of the Railway police who took himand her 
daughter, Musammat Jannat, who was in the 
same condition, to the Civil Hospital. 

Lala Umrao Raja Lal, Assistant Surgeon, 
Multac, deposes thaton the night between 
8th and 9th June 1909, at about la. a, 
Allah Yar and his daughter, Musammat 
Jannat, were brought to the Hospital and 
were suffering from symptoms which, in his 
opinion, clearly pointed to dhatura poisoning. 
They were both carefully treated, and Allah 
Yar recovered, but the girl died the follow- 
ing night at about ll p.m. There is, on the 
record, no reason whatever for disbelieving 
this evidence to this extent, for it is 
abundantly clear from if that almost 
immediately after partaking of the pir 
shirini both Allah Yar and his daughter, (the 
only two who ate it, were taken violently ill). 
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The Assistant Surgeon has described the 
condition in which he found these two 
persons, and it is clear from his evidence 
that he had every reason for suspecting that 
they had eaten of the dhatura fruit. Both 
Allah Yar and Musammat Jannat were upon 
the evidence in good health previously, and 
the only inference possible is that dhatura 
was administered to them in the pir shirini. 
The question, then, arises whether it has been 
proved that it was the appellant who gave 
them this pir shirini. Upon this point, there 
can, we think, be no doubt. In the first place, 
we havea mass of evidence to prove that 
just about this very time, the appellani is 
proved to have administered dhatura poison 
to various other persons, (Allah Bakhsh, 
Muzaffar, Nakta, Musammat Hari) and in 
each instance he bas beenidentified, in circum- 
stances which preclude the possibility of any 
trick or unfairness on the part of the police, 
as the author of those offences. He has also 
been convicted ina similar case of having 
given dhatura poison to one Maula Dad, only 
a few months previously. As already 
remarked, we consider this evidence, under 
the provisions of section 15 of the Indian 
Evidence Act, as tending to show that the 
appellant worked on a system and adminis- 
tered dhatura to every one whom he thought 
he could thereafter rob with impunity. | 
Iu the second place, the appellant-has in 
this particular instance, been fully idBntified 
both by Allah Yar and Musammai Rani as the 
men who gave them the pir shirini on the 
night in question. Allah Yar and Musammat 
Rani gave the Police, on the 11th June 1909, 
a general description of the man whom they 
suspected of the offence, and on the 26th 
July 1909 (after the appellant had, with 
some difficulty, been arrested), Allah Yar 
identified him before Khan Bahadar Rabnawaz 
Khan, Honorary Magistrate, 2nd Class, 
Multan. He was subsequently identified by 
Musammat Rani, before Lala Sain Das, 
Darogha of the Multan Jail, on the 7th 
August 1909. These identifications were 
made ina thoroughly straight-forward and 
bona fide manner and we have it also on the 
record that the appellant has been identified 
in the other cases by Samanda, Nakta, 
Musammat Hari, Ahmad Bakhsh, Mankera, 
Musammat Nanki, Rihana and Buta. The 
appellant has not given any explanation why 
these various persons should have preferred 
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a false charge against him, and, for aught 
we know to the contrary, he was a perfect 
stranger to eachof them. We have no doubt, 
therefore, that it was Lala, the present 
appelant, who administered the dhaiura 
poison to the poor child, Musammai Jannat, 
on the 8th June 1909. She died as a result 
of this poisoning, and the next question is as 
to the offence committed thereby by the ap- 
pellant who administered dhatura to her. 
The Sessions Judge and assessors hold that he 
has committed an offence under section 302, 
Indian Penal Code, inagmuch as at the time 
when he administered the dhatura to Musam- 


mat Jannat he must have known of the pre-` 


vious death of Allah Bakhsh and Muzaffar 
and in consequence must have known that by 
administering it again he was likely to cause 
death. We agree that the appellant has com- 
mitted the offence of murder, but we do so 
upon the ground that when he administered 
dhatura poison he committed an act which, 
even if not committed with the intention of 
` causing death or causing bodily injury likely 
to the knowledge of the offender, or in the 
ordinary course of nature sufficient, to cause 
death, was so imminently dangerous that it 
must, in all probability, cause death or such 
bodily injury as is likely to cause death. 

It is clear from the evidence onthe record 
that the appellant is an expert in dhatura 
poisoning and that he knows perfectly well 
that the poison works in a most effective 
and dangerous manner upon his victims. 
Upon the facts as established before us, no 
less than three out of his four victims died in 
consequence of its administration and we think 
it. would be putting a premium on murder to 
hold that the giving of dhatura in this reckless 
fashion is comparatively a minor offence. 
We cannot agree with the dicta in the judg- 
ment of the Allahabad High Court in the 
case of Emperor v. Bhagwan Din (1), and we 
prefer, in the interests of public safety, to 
follow the ruling of the same High Court in 
the case of Emperor v. Gutali (2). As re- 
marked by. the learned Judges in the latter 
case, “Although death does not always follow 
from dhatura poisoning, yet it does follow in a 
considerable proportion of cases.” 

The mere fact that dhatura when judicious- 
ly administered in light doses may not result 


in the death of the victims does not appear 
(2) 31 A. 148; 9 Cr. L. J. 883;6 A. L. J.129; 1 
Ind. Cas. 765, 
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to us a good ground for holding that a person, 
who makes his living by robbing persons to 
whom he has in a reckless manner given 
doses of that poison, is not guilty of murder 
when that poison has killed one of his victims, 
simply because the administration of dhatura 
need not necessarily cause the death of every 
one to whom it is administered. Firing a 
revolver at a person may not necessarily 
cause the Jatter’s death, but we know of no 
case in which it has been held that for that 
reason, a prisoner is not to be held guilty of 
murder when in point of fact he has actually 
killed a person by so shooting at him. 

For the reasons given, we maintain the 
convictions and confirm the sentence of death. 
The appellant is (as the record before us 
proves) a most dangerous criminal, utterly 
cillous and insensible of the value of human 
life and prepared, if necessary, to kill’ 
man, woman or child in order to secure m 
few rapees. His career has been one of 
crime and in the course of it he has not 
hesitated to recklessly endanger the lives 
of persons whom he has marked down as 
his victims for purposes of robbery, If 
any man ever deserved the capital sentence, 
; The appeal in this 
case is rejected and the capital sentence is 
confirmed. 

Ia conclusion, we wish to record our 
appreciation of the very effective manner 
in which the Police, and especially M. 
Abdulla, Inspector, have discharged their 
duties in this dificult case and of the 
scrupulous care which they have throughout 
exhibited in the interests no less of the 
prisoner than of the public. 





(s. c. 83 P. L. R. 1911.) 
PUNJAB CHIEF COURT. 
Civit Revision Case No. 1802 or 1909. 

, January 19, 1911. 
Present:——Mr. Justice Johnstone. 
KALU—-PLAINTIFE—PETITIONER 

versus 
PIR BAKHSH AND oraers—Devenpanrs—- 
RESPONDENTS. - 
Custom —Abadi—Succession among non- proprietors — 


Brother of deceased non-proprietor residing im another 
village. è 
Where a non-proprietor in possession of a house i 
L non-proy 9 e in 
the village abadi dies, his near collaterals, whether 
living in the same village or elsewhere, are entitled 
to possession as against the proprietors, 
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Petition for revision of the order of the 
District Judge, Rawalpindi District, dated 
the 8th July 1909, modifying that of the 
Munsif, 3rd Class, Gujar Khan, dated 30th 
April. 1909, decreeing the claim. 

Bhagat Govind Dus, for the Petitioner. 

Mr. Bent Parshad, for the Respondents. 

Judgment.—lIn this case one Kalu, 
son of Muhammad Bakhsh, is plaintiff and 
Pir Bakhsh and others are defendants. 
The defendants are the proprietors ‘of the 
village abadi while plaintiff is the brother of 
one Malli, deceased who occupied a house 
in the abadi. Plaintiff claims one-third of 
certain premises, namely łrd of the houses 
formerly occupied by Malli. 

The first Court in a very long and rambling 
judgment granted plaintiff a decree, The ap- 


pellate Court remanded thé ‘case for further 


inquiry upon the following issue:— 

“Whether the brothers and nephews of 
non-proprietor in a village, who live 
in’ another village, on the death of the 
said-non-proprietor, are: entitled to pos- 
session ofthe ..house in preference to the 
proprietor.”’. 

“The. return of this remand was made 
by the same officer as tried the case in 
the first instance, and upon receiving his 
report the learned District Judge dissented 
from it and modified-the deeree .of the 
first. .Court, holding -that the, plaintiff's 
claim to. the;site of the house in dispute 
should be di&8missed and that the decree 
for. the materials only of the rd share 
of the house- should be upheld. The 
plaintiff was directed to remove the 
materials of the house within two months; 
and go on. 

Plaintiff has now come to this Court on the 
revision side, and I admitted the revision 
upon the question of custom. 

Before me Counselon both sides referred to 
section 238 (a) of Rattigan’s Digest, in which 
it is stated that “the direct male descendants 
and, ordinarily, the widow and mother of a 
deceased non-proprietor will sneceed to his 
rights- in the house occupied by him at the 
time of his death, but not remote col- 
laterals.” -Four rulings are quoted in the 
Digest as being directly in point and Mr. 
Govind Das for petitioner contends that 
those rulings go a little further than the 
rule recorded by Sir William Rattigan. I 
have read those rulings andI am of opi- 
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nion that Mr. Govind Das is right. It 
seems to me quite clear that the Judges. 
who delivered those judgments intended to 
hold that, in such a case as the present, 
near collaterals would succeed to the oc- 
cupation of houses. Indeed, in Walt Muham- 
mad Khan v. Musammat Suri (l) the 
dispute was between a nephew and the pro- 
prietor of the village, and the dispute was 
decided in his favour; and in the other rulings 
it never seems to have been doubted that 
near collaterals could succeed. No doubt in 
the present case no aycestor of the plaintiff 
ever occapied this house; buton theanthorities 
this is immaterial. 

For these reasons, I allow the revision and 
give plaintiff a decree for 3rd share of the, 
house as it stands. , 

Defendants will pay plaintiff’s costs through- 
out. 

. Revision allowed. 
(1) 76 P. R. 1888, 





(s. c. 35 P. L. R. 1911.) 
PUNJAB CHIEF COURT. 
Frast Civin APPRAL No. 501 or 1909. 
January 21, 1911. 
Present: —Mr. Justice Shah Din 
and Mr. Justice Chevis. 
UDHE SINGH AND orHers—PLaintirrs— 


APPELLANTS 
VeErSUS 
Sardar BISHEN SINGH— Derenpant— 
RESPONDENT, . me 


Specific Relief Act (I of 1877), s.: 21—Arbitration— 
Agreement to refer to arbitration future disputes— 
Maintainability of suit—Burden of proof. 

The parties to the suit entered into an agreement 
one of the clausesof which provided thatif any dispute 
arose between them regarding the agreementit should 
be settled by a certain person and his decision would 
be binding. The plaintiffs sued the defendants for 
recovery of money basing their claim on the agree- 
ment. In answer to the claim the defendants pleaded 
that as the plaintiffs had refused to refer the dispute 
between them to the arbitration of the person named 
their suit was barred by section 21 of the Specific 
Relief Act: 

Held, that the defendant, on whom rested the bur. 
den of establishing the plea, had failed to discharge 
it. 

First appeal from the order of the Addi- 
tional District Judge, Ludhiana District, 
dated the 4th March 1909, dismissing the 
claim, 

Rai Sahib Pandit Sheo Narain, for the 
Appellants. 

Lala Dwarka Das, for the Respondent, 
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Judgment.—tThis appeal arises out 
“of a suit brought by the plaintiffs-appellants 
against the defendant-respondent for recovery 
of Rs. 5,295-7-3 on account of the rent of cer- 
tain water-mills and the price of materials on 
the strength of a registered agreement, dated 
the 21st May 1907. That agreement contains 

a. clause to the following effect :— 

“ If any dispute arises between the parties 
regarding this agreement, it shall be settled 
"by Master Nur Baksh, Municipal Commis- 
sioner, Ludhiana, and his decision shall bé 

binding on the parties.” 


In answer to the plaintiff’s claim, the de- f 


fendant raised several pleas, of which the 
most important plea, with reference to which, 
the plaintiff’s suit has been dismissed, was 
that, as the plaintiffs had refused to abide by 
the agreement to refer the dispute between 
them to the arbitration of Nur Bakhsh, their 
suit was barred by section 21 of the Specific 
Relief Act. The lower Court framed four 
issues, the last two of which were intended to 
cover the plea above referred to; but it is 
now conceded before us that no clear issue re- 
lating to the alleged refusal of the plaintiffs 
to refer the matter in dispute to the arbitra- 
tion of Nur Bakhsh was drawn. In a rather 
confused judgment, the lower Court held, 
with reference to the third and fourth issues, 
that the provisions of section 21 of the Speci- 
fic Relief Act had not been complied with by 
the plaintiffs before instituting the present 
suit, and that, therefore, their suit was not 
maintainable. : 
fi, In appeal it is urged by the learned Counsel 
for the plaintiffs-appellants that it was for 
defendant-respondent to prove affirmatively 
that the plaintiffs-appellants had, before 
-bringing the present suit, refused to perform 
the contract to refer ta arbitration, and that 
he had not discharged tha onus. The learned 
Pleader for . the defendant-respondent has 
had to concede that the burden of proving 
that the plaintiffs had refused to perform 
the contract to refer to arbitration did lie 
upon his client, but he contends that there 
is ample evidence on the record to show that 
that burden has been discharged. In support 
of this ‘he has referred us to the statements of 
the defendant and the plaintiff, Udhe Singh, 
printed at pages 34 to 37 of the record, 
to the evidence of Bachan Singh, Pleader, 
witness for the. defendant, at page 39, and 
to the evidence of Nur Baksh at pages 19 and 
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27 to 28. After a careful perusal of this 
evidence, we do not think that it has been 
definitely established that the plaintiff, 
Udhe Singh, before instituting the present 
suit, refused to perform the contract to 
refer the matter in dispute to the arbitra- 
tion of Nur Bakhsh. All that is proved ` 
is that Udhe Singh received from’ the de- 
fendant the notice dated the 30th June 1908, 
and to that notice he sent a reply on the 
same date. In that reply he not only does 
not refuse to refer the matter in dispute to 
Nur Bakhsh, but he complains that thoigh 
the reference had been made to Nur Bakhsh 
since about six months, he had not yet given 
any decision, and he adds that Nur Bakhsh 
has been specially requested by him to give 
an award by the 5th July 1903, failing 
which a suit would be instituted in Court. 
Among the several post-cards written by 
the plaintiff to Nur Bakhsh, one is dated 
the 30th June 1908, and we find that in 
that post-card he requests Nur Bakhsh, with 
reference to the notice of the defendant, to 
settle the dispute between the parties by 
a written award not later than the 5th 
July 1903. He followed up that post-card 
by avother, dated the 4th July, 1908, in 
which the same request is repeated, and he 
adds that failing an award being given by 
Nur Bakhsh a suit would be brought on 
the 6th July. In not one single communi, 
cation addressed by Udhe Singh, either to 
the defendant himself or to Nur Bakhsh; 
do we find the slightest indication of any 
intention on his part to refuse to refer the 
matter to the arbitration of Nur Bakhsh; 
on the contrary, throughout the correspond- 
ence: on the record, he expresses his wil- 
lingness to place the matter in the hands of 
Nur Bakhsh, and he is even anxious to 
have an award made by him. We are, there- 
fore, constrained to hold that the. defènd- 
ant-respondent has entirely failed- to prove, 
that the plaintiffs-appellants refused to per- 
form the contract to refer the matter to arbi- 
tration before the present suit was instituted. 
That being so, the last clause of section 21 
of the Specific Relief Act, does not, operate, 
to bar the plaintiffs suit, and the lower 
Court was clearly in error in dismissing it 
on the ground -that if was so barred. 
We, therefore, accept the appeal, and set-. 
ting aside the decree of the lower Court, re- 
mand the case under Order XLI, rule 23 
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BOMMADEVARA VENKATA NARTSIMHA V, BAJJA SATTAYA. 


of the Civil Procedure Code, for decision 
on the merits, 


_ The stamp on this apeal will be refunded, 
and other costs will be costs in the cause. 


Appeal accepted. 





(s. 6. 2 M. W. N. 189; 9 M. L. T. 231.) 
MADRAS HIGH COURT. 
Seconp Orvit APPRALH Nos. 1125 anp 1126 
or 1909, 

January 24, 1911. 

Present: —Mr. Justice Abdur Rahim and 

Mr. Justice Ayling. 

SREE RAJA BOMMADEVARA VEN. 
KATA NARASIMHA NAIDU BAHADUR 
— Derenpant—APPELLANT 
versus 
SAJJA SATTAYA AND ANOTHER—- 
PLAINTIFFs—RESPONDENTS. 

Madras Estates Land Act (I of 1908), 8, 53 not 
retrospective—Madras Rent Recovery Act (VIII of 1865), 
8. 1—Tender of patta providing a higher rate refused 
by tenant—Distraint for a higher amount—Tenant’s 
suit to set aside distraint. 

Retrospective effect cannot be given by section 53 
of Act I of 1908, 

A landlord tendered a patta which provided that 
the tenant should pay rent at Rs. 5 per acre iristead 
of at Bs, 44 per acre. The tenant refused to accept 
the patta. The landlord then distrained the tenant’s 
proparty for arrears calculated at the higher rate. 
The tenant sued to set aside the distraint: 

Held, that section 7 of Act VIII of 1865 was con- 
clusive on the point that no proceedings could be 
taken under Act VIII of 1865 unless a proper patta 
was tendered. 

The distraint cannot be upheld even tothe extent 
of the amount actually due. 

Although the tenant can recover damages by a 
summary suit, he ought not to be driven to such a 
course. 


Ramachandra v. Narayanasawmi, 10 M. 229, dis- 
tinguished. ù 

Second appeals against the decrees of the 
District Court of Kistna in Appeal Suits 
Nos. 749 and 750 of 1907, presented against 
the decision of the Court of the Sub-Collector 
of Bezwada Division in Summary Suits Nos. 
565 and 566 of 1907. 

Mr. P. Nagabhushanam, for the Defendant. 

Mr. T. Parkasam, for the Plaintiffs. 

Judgment.—tThe appellant is the 
zemindar of Vallur, and the respondents are 
his tenants. The respondents refused the 
potta tendered by the appellant for Fasli 
1316, and the appellant distrained 
the respondent’s property for arrears of rent 
for that fasli, The respondents sued to set 


aside the distraint. Both the lower Courts 
have found that the tendered patta was im- 
proper in that it provided for rent at the 
rate of Rs. 5 per acre instead of Rs. 44, the 
proper rate; and have accordingly given the 
respondents the decree sued for. 

It is now argued on behalf of the appellant 
that in spite of the tendered patta being im- 
proper, the distraint should nevertheless be 
held valid to the extent of the rent actually 
due and that the decrees of the lower Courts 
setting it aside altogether are wrong. This 
contention which was considered and rejected 
by the District Judgé is the only one now 
put forward in support of the appeal. 

The question has to be disposed of with re- 
ference to the provisions of Act VIIT of 1865, 
as retrospective effect cannot be given to sec- 
tion 53 of Act I of 1908. Section 7 of Act 
VIII of 1865 enacts that no suit shall be 
brought and no legal proceedings taken ta. 
enforce the terms of a tenancy, unless patta 
and muchilika have been exchanged or agreed 
to be dispensed with, or unless a proper patta 
has been tendered. There has been no ex- 
change or agreement to dispense with patta 
and muchilzka in the present case, and the 
only patta tendered has been found to be im- 
proper. The provisions of this section would, 
therefore, appear to be conclusive against the 
appellant. 

The appellant, however, relies on the rulings 
reported in Karnam Venkatarkrishna Pilat v. 
A. Muthialu Reddy (1), Periakaruppa Pillai 
v. The Manager of the Lessees of the Sivaganga 
Zemindari (2) and Ramachandra v. Narayana- 
sami (8); onthe other hand, Munisamd Naidu 
v. Perumal Reddi (4); Bashyekarlu Naidu v. 
Gundapanent Subbana (5), and Vama Dava 
Desikar v. Murugesa Mudali (6), are quoted 
by the respondents, 

In considering the first named cases, it is 
to be noted that the learned Judges in Karnam 
Vencata Krishna Pillai v. A. Muthialu Reddy 
(1) do not profess to discuss the point but’ 
merely remark,—‘It has been held by this 
Court in recent cases that the attachment is 
good for the amount actually due.” The only 
recent case to which we are referred is 

(1) 20 M. L. J. 821; 1 M. W. N. 227; 7 M. L. T, 429; 
6 Ind. Cas. 209. 

(2) 31 M. 22; 3 M. L. T. 29; 17 M. L. J. 479, 

(3) 10 M. 229. 

(4) 23 M. 616. 

(5) 27 M. 4. 

(6) 29 M. 75, 
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Periakaruppa Pillai v. The Manager of the Les- 
sees of- Sivaganga Zemindari (2). But here 
also, although there is some discussion of ad- 
verse rulings, their Lordships’ decision ap- 
pears to be chiefiy based on the ground that 
the question was concluded by the express 
authority of'a still earlier case, Ramachandra 
v. Narayanasawmi (3). Turning again to this, 
the earliest of the cases relied on by the 
nppellant, it will be found that the effect 
of section 7 of the Rent Recovery Act is 
not considered at al) in connection with 
the conclusion arrived at. The legality of 
the distraint in that case was questioned not 
on the ground that the requirements of 
section 7 as to the tender of a proper patta 
-had not been complied with but on the ground 
that the distraint had beèn effected for 
arrears of two faslis, the claim for one of 
which was time-barred under section 2 of the 
same Act. This is a totally different point. 
Section “7 is not even alluded to in the 
: judgment in that case; and there is nothing 
to indicate that its provisions were infring- 
ed. On the other land, Vama Dava Dastkar 
v. Murugesa Mudali (6), appears to us to be a 
distinct authority for the contrary view which 
is also in general accord with the principles 
enunciated by the Full Bench in Shannwga 
Mudaly v. Palvali Kappu Chetty (7) and 
Bashyakarlu Naidu v. Gundapanenit Subbanna 
(5). We may also refer to the remarks of 
Shephard, J., in another Full Bench Case, 
Munisami Naidu v. Perumal Reddi (4) to the 
effect that any landlord who elects to distrain 
in preference to suing for acceptance of patta 
“takes his chance of some flaw being dis- 
covered inthe patta.” 

Pichunayengar v. Oliver (8) is another case 
which is mentioned in Pertukarupa Pillai v. 
The Manager of the Lessees of the Stvaganga 
Yemindart (2), but distinguished on the 
ground that it relates to a sale and not to a 
distraint, 

But a tenant is certainly aggrieved even 
by a mere distraint of his property. He 
ean only procure its release by payment of 
the amount demanded (2. e., more than what 
is really due); and although he may be 
entitled to recover damages by a summary 
suit he should not be driven to such a 
troublesome remedy. 

In these circumstances we feel justified 


(7) 25 M. 613. 
(8) 26 M. 260. 
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in following the last noted series of decisions 
which appear to us to be in accordance with 
the true meaning of section 7. We, therefore, 
agree with the District Judge in holding the 
distraint to be altogether illegal, and we 
dismiss these second appeals with costs. 


Appeals dismissed. 


(s. c. 15 C. W, N. 821; 8 A. L. J. 256.) 
PRIVY COUNCIL, 
APPEAL FROM THE Hran Court at ALLAHABAD, 
February 1, 1911, 
Present:—Lord Macnaghten, Lord Mersey, 
Lord Robson, Sir Arthur Wilson and 
Mr. Ameer Ali. 
KISHEN PARSHAD AND oruers— 
Prantirrs—APPELLANTS 
VETSUS 


.HAR NARAIN SINGH AND OTHERS— 


; DEFENDANTS— RESPONDENTS. 

Hindu Iaw—Joint Mitakshara family ~ifoney- 

lending business—Managing members, powers of— 
Suit for money by managing members only—Whether 
other members are necessary parties—Parties—Limit- 
ation Act (XV of 1877), 8. 22. 
- Where a business like money-lending is carried on 
in the interestsof a joint Hindu Afitakshara family as 
a whole, the maneging members of that family may 
properly be entrusted wich the power of making con- 
tracts, giving receipts and compromising or discharg- 
ing claims ordinarily incidental to the business. 

So, where the managing members are entrusted 

with the management of a business they are com- 
petent to enforce at Jaw the ordinary business con- 
tracts they are entitled to make or discharge in their 
own names; the other members of the family, who are 
incompetent to interfere in the business of the con- 
tracts or to give receipts under them and are merely 
interested inits profits, are not necessary parties to 
their enforcement. 
. Wherein a suit to enforce such a contract, brought 
by the managing members only, the other members 
are brought on the record as plaintiffs after expiry 
of the period of limitation section 22 of the Limit- 
ation Act, 1877, would not apply to bar the suit. 


Appeal from the decree of the Allahabad 
High Court dated February 2nd, 1907, revers- 
ing that of the Sub-Judge of Ghazipur, dated 
September 24th, 1904, 

Messrs. L. DeGruyther, K. O., and B. Dube, 
for the Appellants. 

Mr. G. E. A. Ross, for the Respondents. 

Judgment. 


Lord Robson.—The question to be determin- 
ed in this appeal is whether or not the suit is 
barred by the Indian Limitation Act of 1877, 

There is no doubt that when first brought, 


740 
KISHEN PARSHAD v. HAR NARAIN SINGH. 


it was well within the statutory period of 
three years, but it is contended by the 
respondents that it was not then brought 
by all the proper and necessary plaintiffs, and 
that afterwards, when the record was amend- 
ed in that respect, the statutory time had ex- 
pired. 

The suit was commenced by the first three 
plaintiffs on the record. They are the 
managing members of an undivided Hindu 
joint family governed by the Mitakshara law, 
and, as such managing members, they carry 
on the business of money-lenders together 
at Hanumanganj in the District of Ballia, as 
a firm, under the name and style of Manorath 
Bhagat Dhana Ram. 

The other members of the joint family do 
not participate in the management of that 
business or “shop,” as it it is called, and the 
loan transactions out of which the claim arises 
were negotiated and concluded by the 
members of the said firm alone, with the 
first three defendants who are also members 
of another undivided Hindu family. 

The accounts between the parties began 
in 1895; and balances were periodically 
agreed between them until the 9th August 
1901, when the last balance was struck 
and the period of limitation began to run, 
On that date the defendants duly acknow- 
ledged the correctness of the balance then 
appearing in the plaintiffs’ books, and 
executed a sarkhat or agreement admitting it 

.to be due and payable by them. It is found 
by the learned Subordinate Judge that this 
agreement was made between the defendants 
and the first three plaintiffs, who accordingly 
brought their action for the balance iri ques- 
tion on the 8rd June 1904, The defendants 
objected that all the members of the family 
-to which the plaintiffs belonged ought to be 
joined with them as plaintiffs. Un the 22nd 
August 1904, the original plaintiffs, while 
denying that the other members of the family 
were necessary parties, and alleging them- 
selves to be the proprietors and managers 
of the firm, yet with a view to removing the 
defendants’ objection for what it was worth 
prayed for leave to add the other members 
of the family as plaintiffs. lseave was accord- 
ingly givan, andthe amendment was made 
on the 8th September 1904. By this time 
the three years allowed by Act XV of 1877, 
Second Schedule, Article 64, had expired, and 
it became necessary to determine whether 
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or not the additional plaintiffs were really 
necessary parties, because if not, the suit 
had always been properly constituted and 
the time under the statute stopped running 
on the 3rd June 1904, within the three 
years. . 

The learned Subordinate Judge of Ghazi- 
pur decided in favour of the plaintiffs, but 
the High Court for the North-Western 
Provinces reversed his judgment. Their 
Lordships are of opinion that the judgment 
of the learned Subordinate Judge ought to be 
restored. : ; 

The Indian decisions as to the powers of 
the managing members of an undivided 
Hindu joint family are somewhat conflict- 
ing. It is, however, clear that where a 
business like money-lending has to be 
carried on in the interests of the family as 
a whole, the managing members may pro+- 
perly be entrusted with the power of 
making contracts, giving receipts and com- 
promising or discharging claims ordinarily 
incidental to the business. Without a 
general power of that sort, it would be im- 
possible for the business to be carried on 
at all, and thereis no reason to doubt the 
correctness of the finding of the learned 
Subordinate Judge that the first three 
plaintiffs here were in fact entrusted with, 
and regularly exercised, such a power in 
regard to this money-lending business. 
He finds in broad terms that all the business 
relating to the shop had been carried on 
in the names of the first three plaintiffs only 
and that all law suits relating to the shop, or 
the family had also been instituted in their 
names alone. 

Is there any principle of law or any custom 


applicable to a case like this, according tö => 


which the managing members of a Hindu 
joint family entrusted with the management 
of a business must be held incompetent to 
enforce at law the ordinary business con- 
tracts they are entitled to make or discharge 
in their own names? The defendant is, of 
course, entitled to insist on all the persons 
with whom he expressly contracted being 
made parties to the suit, and that was done 
in the action as originally framed in this 
case. There were no other parties to the 
contract of the 9th August 1901 than the 
respondents and the first three plaintiffs, 
The respondents are demanding, however, 
that persons who are incompetent to inter- 
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fere in the business of thezcontract, or to give 
a receipt under it, and dre merely interested 
in its profits shail be treated as parties neces- 
sary to its enforcement. The High Court 
thought thera was much to be said in favour 
of the view taken by the Court below, bat 
considered the matter concluded by authority. 
They cited the case of Kuttusheri Prshareth 
Khanna v, Manakel Vallotil Narayan (1), 
which was a case turning on the co-ownership 
of land. Theco owners were an association uf 
individuals of which only some brought the 
action while others supported the defendants. 
Knight, ©. J., held that all the co-owners in 
sach a case must join and that they could 
not invest the managers of their property 
with the right to sue in their own names or 
in a representative capacity. Their Lord- 
ships think that this proposition, thus broad- 
ly stated as to co-ownership, cannot be ap- 
plied to the managing members of a business 
carried on for an undivided Hindu joint fami- 
ly. It was not so applied in the latter case 
of Arunachala Pillai v. Vythialinga Mudaliyar 
(2), where it was stated that the managing 
member of an undivided Hinda family suing 
as such, is entitled to bring a suit to establish 
a right belonging to the family without mak- 
ing the other members of the family parties 
to the suit. 

Stress was laid by the High Court on the 
judgment in Ramsebuk v.. Rum ‘Lal Koondoo 
(8). In that case a business was carried on 
for the benefit of a Mitakshara family by a 
firm consisting of four members of the 
family. The action in question was brought 
by two only of the partners, and the other 
two were not added until after the period of 
limitation had expired. The Vourt held that 
the plaintiffs must fail because all the con- 
traclors had not been added as plaintiffs. 
Garth, C. J., says, at p. 824,— ‘if in this case 
it had been found in the Court below asa 
fact that the contract was made between the 
defendant and the two original plaintiffs only 
there would be no difficulty in deciding in 
their favour, because the joinder of the other 
two plaintiffs would only have been a 
mtsjotnder which, by section 31 of the Code 
of Civil Procedure, is never now fatal to a 


suit.” Again, (p. 825) the learned Chief 
Justice says,— the lower Court has found 
(1) 3 M. 284, 
(2) 6 M. 27. 


(3) 6 0. 815 ; 8 O. L. R. 457. 
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in this case, that all the four plaintiffs were 
partners in the concern, and that the defend- 
ants contracted with all jointly.” It is to 
be observed that there were other members 
of the family who had an equal family 
interest in the profits of the business, bué 
it was not suggested that they should be 
joined as plaintiffs or that they were to be 
treated as partners in the firm of managing 
members. In the present case, however, the 
defendants were originally sued by all the 
partners or persons with whom they had made 
their contract, and, therefore, they cannot 
avail themselves of Ramsebuk’s case (3) as an 
authority in their favour. 

The same observations apply to the case 
of Imam-ud-din v. Liladkar (4). There the 
decision simply was that, except in the case 


‘ok an assignment by the other surviving 


partner, it is not competent to one only of two 
or more surviving partners to sue for a debt 
due to the firm. 

The decision in the case of Allagappa 
Ohetty v. Viel’an Chetty (5), cited by the 
respondents, may be supported on the ground 
that the single plaintiff in that case was not 
shown to be the managing member of the 
family or to be the only partner or proprietor 
of the business with which the litigation 
was concerned. | 

Their Lordships.think, however, that the 
proposition there laid down to the effect 
that the manager cannot sue without joining 


-all those interested with him, if literally con- 


strued, goes too far. 

In the opinion of their Lordships, tha 
original plaintiffs in this case were entitled, 
as the sole managers of the family business, 
fo make, in their own names, the contract 
which gave rise to the claim, and that they 
properly sued on such contracts without 
joining the other members of the family. 

Their Lordships will, therefore, humbly ad- 
vise His Majesty that this appeal should be 
allowed;.that the decree of the High Court 
should be reversed with costs, and that of 
the Subordinate Judge restored. 

‘The respondents will pay the costs of the 
appeal. 

Appeal allowed. 

Solicitors for the Appellants: Messrs. Bare 
vow, Rogers and Nevill. 

Solicitors for the Respondents: Messrs. 7, 


L, Wilson § Co. 


(4) 14 A, O24, (6) 18M. 32, 
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SHAM LAL V. SOHRNU SHAE. 
(s. c. 14 P. W. R. 1911.) 
PUNJAB CHIEF COURT. 
Crvit Revision No. 1967 or 1909. 
June 29, 1910. 

Present:—Mr. Justice Shah Din. 
SHAM LAL—PLAINTIFF—PETITIONER 
tersus 
SOHNU SHAH AND OTHERS—-DEFENDANTS— 


RESPONDENTS. 

Appeal—Decree against principal and surety—Appeal 
by principal debtor only—Dismissal of claim against 
surety—Liability of surety not appealing. 

A money-decree was passed against N. as princi- 
pal judgment-debtor, and S. and M. as sureties. N. 
alone appealed against this decree, and the District 
Judge dismissed the claim against all three judgment- 
debtors: the plaintiff sought to revise this order, and 
it was held that as S.and M. had not appealed, the 
meré fact that the decree had been set aside against 
N. did not discharge their liability under it. 

Hajari Mal v. Krishna Rav, 5 B. 647 and Krishto 
Kishori Chowdhrain v. Radha Raman Munshi, 12 C. 
330, followed. 


Petition for revision of the order of the 
District Judge, Gurdaspur, dated the 6th 
Angust 1909, reversing that of the Munsif, 
2nd Class, Pathankot, dated the 19th May, 
1909, decreeing the claim in part in plaintiff's 
favour. 

Rai Bahadur Bakshi Sohun Lal and Bakhsh 
Tek Chand, for the Petitioner. 

Lala Ohunz Lal, for the Respondent. 

Judgment.—iIn this case the first 
Court passed a decree in favour of the plain- 
tiff against defendants Nos. 1 to 3 for 
Rs. 297-11-0 with proportionate costs. The 
decree went on to say that defendant No. 3. 
Nizam Din, shall pay the decretal amount 
aS principal judgment-debtor, but that if he 
fails to pay it, the amount shall be realized 
from defendants Nos. 1 and 2, Sohnu Shah 
and Madho Shah, as sureties. From this 
decree Nizam Din, defendant No. 3, alone 
preferred an appeal, the plaintiff filing cross- 
objections as regards the first Court’s finding 
on the question of the alleged theft of the 
plaintiff's goods. The District Judge accept- 
ed Nizam Din’s appeal, and dismissed the 
plaintiff's suit not only against Nizam Din 
but also against defendants Nos. 1 and 2. 

In revision before me, it is urged on 
behalf of the plaintiff that on the appeal of 
Nizam Din the suit conld not have been 
dismissed by the District Judge against 
defendants Nos. 1 and 2, who had preferred 
no appeal from the decree of the first Court. 
I think that this contention is sound and 
must prevail upon the principle laid down in 
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Hajari Mal v. Krishna Rav (1) and Krishto 
Kumari Ohowdhrain v., Radha Raman Munshi 
(2). Iam of opinion that though defendants 
Nos. 1 and 2 were, according to the decree of 
the first Court, liable as sureties in respect 
of the payment of the decretal amount in the 
event of Nizam Din, who was to be liable as 
principal judgment-debtor, failing to pay the 
amount of the decree, yet as they did not 
appeal to the Court of the District Judge 
from the decree.in question, they are not dis- 
charged from the judgment-debt simply be- 
cause the decree has been set aside against 
the principal judgment. debtor, Nizam Dip. 

I, therefore, accept this revision and 
modify the decree of the District Judge so as 
to restore the decree of the first Court against 
Sohnu Shah and Madho Shah for Rs. 297-11-2 
with proportionate costs throughout. 

As against Nizam Din the grounds for re- 
vision urged before. me are not tenable, and I 
dismiss the revision so far as he is concerned 
with costs. 

Revision partly accepted. 


(1) 5 B. 647. 
(2) 120. 330. 


(s. c. 15 P. W. R. 1911.) 
PUNJAB CHIEF COURT. 
Seconp Civi Appeat No. 1230 or 1910, 
April 15, 1910. 
Present: —Sir Arthur Reid, Kr., Chief J udge. 
Musammat PREM KUAR AND OTHERS— 
Derenpants—APPELLANTS 


VETEUS 
JAGAT SINGH—P atntivr AND ANOTHER— 


DEFENDANT — RESPONDENTS. 

Will—Construction— Widow tobe absolute owner in 
default of son—Birth of son in testator’s life-time—Son 
dying shortly after testator's death— Widow takes only 
a limited estate. 

A testator bequeathed the whole. of his property 
by Will to his widow giving her full power of aliena- 
tion but providing that in the event of a son being 
born (the wife being then pregnant) the son would 
take his father’s place as owner of the whole 
estate. After exeontion of the Will and before the 
testator’s death, a son was born and survived the 
testator by a few days only: 

Held, that on a true construction of the Will the 
widow was to take in event of a son not being born 
and that no provision was made for the devolution of 
the estate onthe son’s death. Consequently on the 
son’sdeath his mother took only alimitedestateas his 
heir. 

Kristomoni Dasi v. Narendra Krishna Bahadur, 16 
C. 283, 16 I. A. 29 (P. U.), referred to. 

Siri "Raja V. N. P. Appa Row v. Siri Raja 8. V. P. J. 
Gopala Row, 31 M. 310; 4 M. L. T. 9; 18 M, L. J. 420 
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and Radha Prasad v, Ranee Moni Dassee, 33 iC. 947; 
3 C. L. J. 502; 100. W. N. 696 (F. B.), distinguished. 
Further appeal from the order of the Divi- 
sional Judge, Ferozepore Division, dated the 
24th November, 1908, reversing that of the 
Munsif lst Class, Ferozepore, dated the 28th 
August 1908, dismissing the plaintiff’s claim. 
Mr. Abdul Kadir, forthe Appellants. . 
Rai Sahib Pundit Shiv Narain, for the 
Respondents, 
“Judgment.— This appeal was admit- 
ted under section 70 (1) (b) solely on the 
construction and effect of the Will in suit. 


By that Will the whole of the testator’s - 


property was bequeathed to his wife with 
full power of alienation with the proviso or 


recital that in the event of a son being born. 


(his wife being then pregnant) the son 
would take his father’s place as owner of 
the whole estate. After the execution of 
the Will, and before the testator’s death, 
ason was born and survived the testator by 
about 16 days only. 

In Kristomont Dasi v. Narendro Krishna 
Bahadur (1) cited for the respondent, 
it was held that a Hindu testator could 
provide for the defeasance of a prior absolute 
estate contingently upon the bappening of 
a future event, but thatan important part 
of the rules relating thereto is that the 
event must be one which will happen, if 
at all, at the latest upon the close of a life 
in being at the time of the gift, and that 
a defeasance, by way of gift over, must be in 
favour of some person in existence at the 
time of the gift. 

In Sri Raja Venkata Nara Sima N. Appa Row 
v. Sri Raja S. V.P. J. Gopala Row (2), cited for 
the appellant, the rule that some one in exist- 
ence at the testator’s death must be the ulti- 
mate legatee, was followed,and the contention 
for the appellants is that the bequest to 
the son failed, he being posthumous, and 
that the interest of the widow which 
vested’ on the testator's death did not divert 
on the birth of the son. In my opinion, 
this authority does not help the appellants, 
and Radha Prosad Mulltk v. Ranee Mont 
Dassee (8) is equally useless to him. The 
Will runs,— all of my property after my 
death, my wife, Prem Kaur, will be malik wa 
kabiz and will have every sort of power to trans- 


fer as she chooses, and can dispose of the pro- 
(1) 16 0. 388 (P. CO); 161. A. 29. 
(2) 81 M. 310; 4 M. L. T. 9; 18 M. L. J. 420. 
(8) 33 C. 947; 3 C. L. J, 502; 10 C. W. N. 695 (F.B.). 
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perty as she likes. As she is now pregnant, 
if she bears ason, he will be malik in my 
place (or like me). If she bears a daughter, 
she (my wife) will remain malik.” The 
true construction of this Will is, in my opinion, 
that the widow was to take in the event 
of a son not being born, and that no pro- 
vision was made for the devolution of the 
estate on the son’s death. The reference 
to the son does not constitute a bequest 
to him but merely recites the fact that 
he could be heir. 

Even if ib be held that there was a be- 
quest to the son, T concur with the learned 
Divisional Judge in holding that the Will did 
not contemplate the death of the son, but 
merely contemplated the birth of a daughter 
instead of a son, in which eventthe widow was 
to bea legatee. The result is that on the son’s 
death, his heir, his mother, took a limited eg- 
tate. The arguments for the appellants were 
based on the premise that the scn was pos- 
thumous but the judgments contain no author- 
ity for that premise. The first Court’s judg- 
ment stated that the widow was confined dur- 
ing the life of the testator and bore a son who 
died 16 days after the death of the tes- 
tator, and the lower Appellate Court con- 
curred in this finding, stating that a son 
was born and died after the testator’s death. 
This finding of fact cannot be attacked 
here under section 70 (1) (b). 

. The appeal fails and is dismissed with costs, 

This judgment disposes of Civil Appeal 
No. 1229 of 1909. 

Appeal dismissed, 


(s. c. 16 P, W. R, 1911.) 
PUNJAB CHIEF COURT. 
Civst Revision No. 1680 or 1909, 
May 31, 1910. 

Present: Mr. Justice Johnstone. 
DARA -—PLAINTIFF— APPELLANZ 
versus 

MUBAMMAD—Derenpant—Responpent. 

~ Contract—Promise by Government grantee of land 
to concede to another person a portion of the land in 
liew of help in complying with conditions of the grant 
—Suit to cancel the contract—Remedy of promisor and 
promisee—Invprovements made to land. 

Where a grant of land was made by Govern- 
ment toa person on the condition of his producing 
and keeping an approved mare, and he in consider- 
ation: of taking some help in complying with the 
condition conceded a portion of the land to another 
person promising to pay damages if he resiled from 
the contract: the Government cancelled the grant, and 
the plaintiff sned to have the contract declared void: 
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jt was held that the promise contained in the contract 
was void and unenforceable by Law and the 
promisor was entitled to obtain the declaration 
sought irrespective of the promisee’s right to damages 
for breach of the contract and compensation for 
making improvements to the land. + 


Petition for revision of the order of the 
Divisional Judge, Shahpur, dated the 19th 
April 1909, reversing that of the Munsif, 
lst Class, Shahpur, dated the 7th Decem- 
ber 1908, decreeing plaintiff’s claim. 

Mr,” Nanak Chand for the Petitioner. 

Mr. J. O. Vaughan, for the Respondent. 

Judgment.—In my opinion the first 
Court’s judgment is correct. The learned 
Divisional Judge has allowed Limself to be 
confused while the Munsif has clearly seen 
that this suit must not be allowed to cover 
more ground than that stated in the plaint. 

The essential facts are that a grant of 
land was made to plaintiff on condition of 
his producing and keeping an approved 
mare. He did this with the help of de- 
fendant, to whom he conceded a th share 
in the land—so far it is only a matter 
of cultivating rights, not proprietorship—and 
to whom he promised Rs. 500 damages if 
he (plaintiff) resiled’ from the bargain. 
He never resiled, but the Department 
hearing of the irregular partnership, illegal 
under its Rules, cancelled the grant. Plain- 
tiff then knew he could not get the land 
back so, long as the contract (which is in 
writing) between himself and defendant 
remained uncancelled—indeed, the Depart- 
ment made him understand this. Hence 
his suit for a declaration that the contract 
is void. 

Defendant pleaded that he was entitled 
to damages as per deed and also to some 
Rs. 2,400 compensation on account of money 
spent by him on the land. 

The first Court held that these pleas were 
outside the scope of the case and decreed the 
claim. The lower Appellate Court talked of 
plaintiff’s fraud and so forth and thought the 
Courts should decline to help him, and so 
dismissed the suit. 


In my opinion plaintiff committed no fraud 
against the defendants at all. For some time 
the contract was worked up, and presumably 
this would have continued, had not Govern- 
ment intervened and taken the land away. 
Thereafter what plaintiff wanted was a mere 
formal declarationfrom the Court that the 
contract to give defendant ith share of the land 


was void. That promise was unenforceable 
in fact and defendant loses nothing by the 
declaration being given. But he seems to 
think this will prejudice his rights to da- 
mages pnd compensation as aforesaid. This 
is not correct. Defendant will be able tosue 
plaintiff for damages under the deed and for 
equitable compensation for money spent on 
the land, though it is not for me to say how 
much he will actually get, His rights in these 
respects are in no way affected by the decree 
of the first Court. 

I allow this revision*and setting aside the 
decree of the lower Appellate Court, I res- 
tore the learned Munsif’s decree and direct 
that defendant do pay plaintiff's costs through- 
out. 

Revision allowed. 


(s. c. 17 P. W. R. 1911.) 
PUNJAB CHIEF COURT. 
Crvit Revision No, 2156 or 1908, 
January 13, 1911. 
Present:—Mr. Justice Johnstone. 
AMIR DIN AND otaers—-Derenpants— 
PETITIONERS 
versus 
MEGHA AND OTHERS—PLAINTIFF2— 
RESPONDENTS. 

Jurisdiction of Civil or Revenue Court—-Suit by 
occupancy- -tenants to recover, their holding from the 
possession of their landlords—Share of the missing 
brother allowed to plaintiff—Revision—Pleader's fee 
not to be allowed when rules are not complied with, 

A suit by oceupancy-tenants against their land- 
lords to recover possession of their holding which - 
was being cultivated by the latter, on behalf pf the 
former is cognizable by a Civil and not a Revenue 
Court. 

The Chief Court interferes on revision with a 
decision of the Courts below only when the decision 
is substantially unjust. 

Petition for revision of the order pf the 
Divisional Judge, Lahore Division, dated 
the 28rd May 1909, confirming that of the 
Munsif, 2nd Class, Chunian, dated the 23rd 
December 1907, decreeing the claim. 

Mr. Obedulla, for Mr. Oertel, for the Peti- 


tioners. 
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Mr. Nand Lal, for the Respondents. 

Judgment.—The claim is for posses- 
sion of 120 kanals of land under rather 
unusual circumstances. Plaintiffs (at first 
only Megha was plaintiff with his brother 
Shaman as defendant No. 6, but the latter was 
afterwards made a plaintiff also) assert that 
they are occupancy-tenants of the land in 
suit, while defendants Nos. 1 to 5 are the land- 
jords. The whole occupancy-holding is 241 
kanals, 18 marlas, defendants being owners 
of the whole and plaintiffs’ family occupancy- 
tenants of one-half. „The other half appears 
to be mortgaged to defendants, who actually 
have for many years cultivated the whole, 
being entered as owners and mortgagees of 
half and tenants-at will of the other half 


under the sons of Diwan (plaintiff and 
others). 
Defendants denied the existence of 


occupancy-rights in plaintiffs, alleged their 
extinction if they ever existed, denied ever 
giving batai (though this is shown in the 
jamaband?), and so forth. 

The first Court held, on the Revenue 
Records, that there is an unrebutted pre- 
sumption that plaintiffs were occupancy 
tenants, that plaintiffs have been taking 
batai from defendants, that up to A.D. 1905- 
06, plaintiffs were enjoying their occupancy- 
rights and were dispossessed in 1906-07, that 
plaintiffs have never lost those rights, that 
plaintiffs have contributed to certain alleged 
‘“{mprovemezts” and cannot be called upon 
to contribute more, and that plaintiffs can 
include in their claim the share of their 
missing brother. 

The plaintiffs having thus got a decree 
in full, defendants appealed and urged that 
the suit was one for a Revenue Court and 
that the plaintiffs had not proved their case 
on the merits. The learned Divisional 
Judge held the suit a civil one and found 
against defendants also on the merits, thus 
dismissing the appeal with costs. 

On revision here, I have admitted the 
case both on the matter of jurisdiction and 
of share claimable. Theré is. no doubt that 
according to the Revenue Record and accord- 
ing to the plaintiffs’ own plaint and statement, 
defendants were their tenants-at-will; but de- 
fendants also held another position, namely, of 
landlords showing the existence of plaintiffs’ 
occupancy-rights. In these circumstances 
Ithink plaintiffs have the right of ignoring 
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the temporary tenancy of defendants and 
treating them as landlords who are con- 
fiscating plaintiffs’ occupancy-rights. The 
suit is thus one for a Civil Court. 

As regards the other point taken in revision 
I am not after all inclined to interfere. . Itis 
much more convenient on all grounds that 
plaintiffs should get their missing brother's 
share, whether strictly entitled to it by law 
or not. To let them have it cannot be said 
to be substantially unjust, and I, therefore, 
decline to go into the question of their strict 
rights. 

Petition dismissed with costs. 

Petition dismissed. 


(s. c. 14 O. C. 33.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Civin Revision No. 93 or 1910, 
November 24, 1910. 
Present:—Mr. Evans, A. J. O. 
Pandit DEBI PRASAD—Porcsaser— 
APPLICANT 

versus ' 
MUHAMMAD UNIS ARABI AND ANOTHER — 
Oprosrre PARTY. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 89— 
“Person owning such property”, meaning of—sudgment- | 
debtor who has sold the property after the date of the 
Court sale cannot apply to set it aside, 

Under Order XXI, rule 89 of Act V of 1908, the 
only person in whose favour a sale can be set aside 
is a person who owned the property or an interest 
therein by virtue of a title acquired before the sale, 
It cannot be set aside at the instance of a judgment- 
debtor who has sold the property after the date of 
the Court sale. . 

Revision against the order of the District. 
Judge, Lucknow, dated 29th April, 1910, 
confirming the order of the Additional Sub-, 
ordinate Judge, Mohanlalganj, at Lucknow, . 
dated 21st February, 1910. a 

Babu Bisheshwar Nath, for the Applicant. 

Mr. Muhammad Arubi, for the Opposite. 
Party. 

Judgment.—this is an application 
against an order of the District Judge of - 
Lucknow, dismissing an appeal against an 
order of the Additional Subordinate Judge of... 
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Tahsil Mohanlalganj, under which he ses aside 
the sale of certain property sold in execution 
of a decree on the 24th January, 1910. 

The admitted facts are as below,— 

On the Ist February, 1910, the judgment- 
debtor put in an application asking to be 
allowed to deposit the sum for which the 
property was sold plus 5 per cent. of the 
purchase-money, under Order KAT, rule 89. 
The money was actually deposited on the 
4th February, 1910. The appellant who is 
the purchaser did not deposit the balance 
required by him within the period allowed 
by Order XXI, rule $5, but on the 12th Febru- 
ary, 1910, he put in an application explaining 
that he had not deposited the money within 
time because he had heard that the judg- 
ment-debtor had made a deposit under Order 
XXI, rule 89, but it had further come to his 
notice that the judgment-debtor had obtained 
the necessary funds by sale of the property 
sold in execution of the decree, and, there- 
fore, his deposit was not made in accordance 
with Order XXI, rule 89, and he asked the 
permission of the Court under section 148 
of the Code of Civil Procedure, to enlarge 
the time for payment of the balance of the 
purchase-money and to allow him to deposit it. 
The Court on the 15th February, 1910, 
accepted the application and directed him to 
deposit the balance at once. The money was 
deposited on the 16th February, 1910. After 
this the Subordinate Judge set aside the 
sale and directed that the 25 per cent. of the 
purchase money, which had: been deposit- 
ed on the date of the sale, be forfeited. In 
his judgment he states that under the present 
Code the Court is allowed a discretion in the 
matter but he was of opinion that the sale 
should be set aside because the auction- 
purchaser wished “ to blow hot and cold at 
the same breath.” An appeal was preferred 
to the District Judge and the learned District 
Judge was of opinion that under Order KAT, 
rule 89, the judgment-debtor was still owner 
of the property because the auction sale had 
not been confirmed and he also held that in 
spite of the fact that the judgment-debtor 
had sold the property in order to raise 
money, he was nevertheless the owner thereof 
within the meaning of the rule. 

In this application it is contended that this 
view of the law is incorrect. Under Order 
XXI, rule 89, the only person in whose favour 
sale can be set aside is a person who owned 
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the property or an interest therein by virtue 
of a title acquired before the sale. If the 
sale is set aside it will be set aside not in. 
favour of the judgment-debtor, but in favour 
of his vendees who acquired a title on Ist 
February, 1910, six days after the property 
was sold at auction. The objecé of this 
section is to give a judgment-debtor a last 
chance to enable him to save his property. 
It was not intended to enable a judgment- 
debtor to sell his property to a third person 
after the date of the Court sale. The effect 
of setting aside the safe in this particular 
case is not to restore the property to the 
judgment-debtor but to restore it to other 
persons who have no claim on the indulgence 
of the Court. I am of opinion that the 
decision of the Court below was incorrect 
and the sale should not have been set aside. 
I accordingly accept the application and 
dismiss the application of the judgment- 
debtor, dated the Ist February, 1910. 

Mr. Muhammad Arabi appears on behalf 
of the decree-holders and says that he does 
not oppose this application on the under- 
standing that his clients are not called upon 
to pay any costs. The applicant agrees to 
this. The judgment-debtor does not appear 
nor is he represented. His son appears but 
holds no authority to appear on behalf of his 
father and he also says that he and his 
father are separate. The application is, 
therefore, allowed and the case is remanded 
to the Court of the Subordinate Judge for 
disposal according to law. 

The parties will bear their own costs 
throughont. 

Application allowed, 





(s. c. 14 0. C. 36.) 
OUDH JUDICIAL COMMISSIONER'S 
` COURT. 
BINGGUTION Civic Appsan No. 65 
or 110, 
November 11, 1910. 
Present:—Mr. Chamier, J. O., and 
Mr. Evans, A. J.C. 
DIP CHAND—Decrer-HoLper 
VETSUS 
Shatkh NAUSHAD ALI KHAN— 


JUDGNENT-DEBTOR. 
Ewecution of decree— Application to arrest judg- 
ment-debtor—Discretion of Court to issne notice to show | 
cause against the application—Iliness, whether ground 
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INDAR PARSHAD V. FATEH CHAND. 
for refusing application—Civil Procedure Code (Act 
F of 1908), s. 59 and O. XXI, r. 37. 

On an application in execution of decree, to 
arrest the judgment-debtor, a Court is nob bound in 
every case to issue a warrant for arrest and if it 
has reason to believe thatthe judgment-debtor is not 
ina fit state of health to undergo confinement, it 
would act wisely in issuing a notice to him to show 
cause in the first instance. 

. Appeal against the order of the Sub-Judge, 
Lucknow, dated 4th June, 1910. 
Mr, Salig Ram, for the Appellant. 


Judgment.—tThis is anappealagainst 
an order ofthe Subordinate Judge of Lucknow, 


refusing to issue a warrant fer the arrest. 


of the respondent in execution of a decree. 
It appears that on the application for the 
issue of a warrant the Court, in the exercise 
of its discretion under Order XXI, rule 37, 
issued a notice calling upon him to appear 
to show cause why he should not be commit- 
ted toa civil prison instead of passing an 
order for his immediate arrest. Evidence 
was produced on behalf of the. judgment- 
debtor to the effect that he was not ina 
fit condition to undergo confinement. Colonel 
Pratt deposed that he had frequently 
attended the judgment-debtor who was suffer- 
ing from several complaints, that he was 
partially paralysed and that he had been a 
dyspeptic for years, The Subordinate Judge 
accepted the evidence of Colonel Pratt as 
showing that the judgment-debtor was not in 
a fit condition to undergo the confinement, 
We think that the order of the Subordinate 
` Judge is justified by the evidence. It is con- 
tended that the Subordinate Judge ought to 
have issued a warrant for the arrest of the 
judgment-debtor and that it was not until 
after the warrant had been issued that he 
could inquire whether the judgment-debtor 
was ina fit state of health to undergo con- 
finement. The applicant relies upon the 
opening words of section 59 of the Code of 
Civil Procedure, namely, —At any time after 
a warrant for the arrest of a judgment-debtor 
has been issued.” Reading this section-with 
Order XXI, rule 37, we are satisfied that a 
Court is not bound in every case to issue a 
warrant for arrest and that if it has reason 
to believe that the judgment-debtor is not 


in a fit state of health to undergo confinement 


it would act wisely in issuing a notice to him 
to show cause in the first instance. It can- 
not have been intended by the Legislature 
that a judgment-debtor who is ‘not fit to 


INDIAN GASES. 


747 


undergo confinement should be arrested and 
that the inquiry contemplated by section 59 
should not take place until after the arrest, 
possibly till after irremediable mischief had 
been done. 

This appeal is dismissed. 


Appeal dismissed. 


` 





(s. c. 14 O, 0. 38.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Civin Revision No. 92 or 1910. 
November 11, 1910. 
Present:—Mr. Chamier J. C., and 
Mr. Evans, A. J. C. 

INDAR PARSHAD AND ANOTHER— 
DECREE- HOLDERS— APPLICANTS 
versus 
Babu PATEH CHAND AND otaers— 


JUDGMENT-DEBTOR3— OPPOSITE PARTY, 
Revision—High Court’s power of revision against 
orders of Revenue Courts—Civil Procedure Code (Act V 
of 1908), s. 115. 


_A High Court has power to interfere in revision 
with the orders of Courts of Revenue exercising juris- 

diction under the Rent Act in those cases only 
in which an appeal lies to the Court of the District 
Judge and to the High Court. 

Rent Act Ruling, No. 68, referred to. 

Revision against the order of the Deputy 
Commissioner, Lucknow, dated 18th August, 
1909. 

Mr. Shahid Husain, for the Applicants. 

Mr. Gokul Pershad, for the Opposite Party. 

Judgment.—tThis is an application 
for revision of an order of the Deputy Com- 
missioner of Lucknow. ' 

The applicant Indar Prasad obtained a 
decree against Babu Fateh Chand and others 
in execution of which he applied for attach- 
ment of the immoveable property of the 
judgment-debtors but in the meantime the 
property was sold in execution of a decree 
obtained in a Rent Court by Mirza Humayun 
Jah and others and the sale-proceeds were 
held by the Court of the Deputy Commis- 
sioner of Lucknow. The applicants applied 
to the Deputy Commissioner, under section 
73 of the Code of Civil Procedure for rateable 
distribution of the proceeds of the sale. The 
Deputy Commissioner rejected the applica- 
tion on the ground that the applicants had 
not applied to him for execution of their 
decree. In the case of Mohan Dal y,. 
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Humayun Jah (1), it was held that the Code 
of Civil Procedure did not make the transfer 
of a decree to the Court where the assets 
are held a condition precedent toan applica- 
tion under section 73 of the Code, and, there- 
fore, it was not necessary for a decree- holder 
seeking rateable distribution to apply for exe- 
cution of his decree to the Court holding the 
assets. 

Following this authority, we hold that the 
order of the Deputy Commissioner was 
erroneous. It was suggested that this Court 
has-no power to interfere in revision; but 
the power of this Court to interfere in revi- 
sion ina case of this kind was affirmed as 
long ago as 1893 in Rent Act Rulicg 
No. 68, and we have no doubt that 
this Court has power to interfere in 
revision with the orders of Courts of Revenue 
exercising jurisdiction under the Rent Act 
jn those cases in which the course of appeal 
lies to the Court of the District Judge and 
to this Court. It was also suggested that 
we should abstain from interfering, because 
it is open to the applicants to bring a re- 
gular suit. Weneed not consider this ques- 
tion, because it is admitted before us that the 
proceeds of the sale have already been handed 
over to Mirza Humayun Jah, and it is impos- 
sible for the Deputy Commissioner to make 
rateable distribution now. 

We, therefore, set aside the order of the 
Deputy Commissioner, as being contrary to 
law, but weda not direct him to take further 
proceedings in the matter. We leave the 
applicants to bring a regular suit if they are 
so advised, 

The applicants will get their costsin this 


Court. f 
Order set aside. 
(1) 13 0, C. 291; 8 Ind. Oas. 372. 


ce Bete 


(s. c. 14 O. O. 40.) 
OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Civit Arrear No. 63 or 1910. 
August 22, 1910. 
Present:—Mr. Evans, A. J. UC. 
FATEH SINGH—P tarntive 
versus 
RAMMA SINGH AND OTHERS=-DEFENDANTS, 
Appeal ~ Order rejecting appeal for failure to furnish 
security jor costs—Civil Procedure Code (Act V of 
4908), O. XLI, r. 10 (2). 
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An order rejecting an appeal under Order XLI, rule 
JO (2), Civil Procedure Code, is not appealable. 

Lekha v. Bhanna, 18 A. 101; Radha Kishen v. Jamna 
Prasad, 13 0. C. 59 ; 5 Ind. Cas. 940, referred to. 

Second appeal against the decree of the Dis- 
trict Judge of Hardoi, dated 10th December, 
1909, upholding the decree of the Subordinate 
Judge, Hardoi, dated 28th August, 1909. 

Pandit Makhan Lal Misra, for the Appel- 
lant. 

Babu Basudeva Lal, for the Respondents, 

Judgment.—This is an appeal 
against an order of the District Judge of 
Hardoi, rejecting an appeal under Order XLI, 
rule 10 (2) of the Code of Civil Procedure of 
1908. A.preliminary objection is taken that no 
appeal lies and the ruling of the Allahabad 
High Court in Lekha v. Bhanra (1) is cited. 
The Pleader for the appellant urges that he 
can appeal against a decree, but I hold that 
an order rejecting an appeal, because security 
has not been furnished, stands on quite a 
different footing from an order dismissing an 
appeal upon the merits as explained in the 
ruling cited above. I may also refer to the 
ruling in Radha Kishen v. Jamna Prasad (2), 
This ruling is nota direct authority in this 
case but it may be cited as the nature of an 
order passed under Order XLT, rule 10 (2), 
is there discussed. It is conceded that an 
order, passed under Order XLI, rale 10, is 
not an order which is appealable under 


Order XLIII. The appeal is dismissed with 
costs. 
Appeal dismissed. 
(1) 18 A. 101. i 
(2) 13 O. C. 59; 5 Ind. Cas, 940, 





(s. c. 14 0. C. 49.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Seconp Civi Arrea No. 438 or 1909. 
January 16, 1911. 
Present:— Mr. Chamier, J. ©. 
MUHAMMAD ADIL KHAN— 
DEFENDANT 
versus 
Musammat BTUL BIBI—PLAINTIFF. 

Muhammadan Law— Will in favour of an heir—Con 
sent of heirs after the testator’s death, necessity of— Cons 
sent given during last illness, effect of—Revival of 
original Will on failure of a subsequent one, 

A bequest by a Muhammadan testator in favour of 
an heir is void unless the ather heirs give their con- 
sentto it after the death of the testator. Consent 
given during the life-time of the testatorfeven though, 
during his last illness is of no avail. k 
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The mere revocation of a Will followed by a disposi; 
tion subsequently found to be ineffectual will not set 
up the original Will unless the two actsare so con- 
nected that it can be said that the substitution of an 
effectual disposition was a condition of the revocation 
of the original Will. 

Second appeal against the decree of the Ad- 
ditional Judge, Lucknow, dated 18th Septem- 
ber, 1909, reversing the decree of the Munsif, 
North‘ Lucknow, dated 4th December, 1907. 

Babu Basudeva Lal and Mr. Wasim, for 
the Appellant. 


Mr. Zahur Respond- 


Ahmad, for the 
ent. . 

Judgment.—Appeal No. 488 arises 
out of a suit brought by Musammat Batul 
Bibi, widow of Jamil Khan, for her share 
in cgrtain property left by Jamil Khan, who 
died in December 1905. 

Appeal No. 439 arises out of a similar 
suit brought by two sons and a daughter 
of Jamil Khan for their shares in the 
same property. 

It appears that Jamil Khan in Novem- 
ber, 1879, executed a deed of gift in favour 
of his son Adil Khan, the principal de- 
fendant in these suits, but that he revoked 
the deed by Will executed by him in August, 
1901, whereby he gave the same property 
to Afsari Begam, wife of Adil Khan. It 
appears also thaf Jamil Khan in January, 
1888, made a Will leaving other property 
to his son Ibrahim Khan’ and that he 
revoked that Will in October, 1905. On 
December 6th, 1905, six days before he 
died, Jamil Khan executed a Will leaving 
to Adil Khan and Ibrahim Khan the pro- 
perties which he had left to them by the 
Wills of November, 1879, and January, 
1888. In this Will he expressly revokes 
the Wills of Augnst, 1901, and October, 
1905. The plaintiffs in both cases contend 
that the Will of December, 1905, being in 
favour of heirs is invalid. 

A number of defences were put forward, 
but I am concerned now with only three 
of them, namely :— f 

(1) that the- Will of December 6th, 
1905, is valid because it was made 
with the consent of all the heirs 
of the testator and they ratified 
their consent after his death ; 

(2) that the suit in the form in 
which it was brought is not main- 
tainable because the plaintiffs 
ought to have asked for partition of 
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the whole of the property left by 
Jamil Khan, and 

(3) that if the Will of December 6th, 
1905, was invalid for want of con- 
sent on the part of the heirs it 
did not revoke the previous Will 
of August, 1901, in favour of Afsari 
Begam. 

The Will of December 6th, 1905, is 
prima facie invalid. It has been held by 
the Courts below that the heirs of Jamil 
Khan consented during his last illness to 
the execution of this Will, but that it has 
not been proved that they re-affirmed their 
consent after his death. On the contrary, 
disputes broke out among them immediate- 
ly after Jamil Khan died. The defendant 
relies on n passage in Mr. Ameer Ali’s 
work on the Muhammadan Law, Vol. I, 
page 486, to the effect that the voluntary 
assent to a Will given by heirs during the 
last illness of a testator is irrevocable be- 
cause the heirs are supposed to have 
then acquired rights in the property. Mr. 
Ameer Ali cites no authority for this pro- 
position, which is contrary to the law as 
laid down in all other works on the 
Muhammadan Law upon which I have been 
able to lay my hands. “Sir Roland Wilson 
says in his work on the Muhammadan Law, 
at page 303, that a bequest to a person 
entitled to inherit is void unless the other 
inheritors give their consent after the 
death of the testator to its taking effect. 
Mr, Abdur Rahman Khan in his work on 
the Muhammadan Law, at page 276, states 
that such a bequest is only valid upon 
the assent, after the testator’s death, of the 
heirs capable of disposing of their rights. 
Assent given by the heirs during the testa- 
tor’s life-time is void. In Baillie’s Digest 
on Muhammadan Law, page 625, it is said 
that “a bequest to an heir is not lawful 
without the assent of the other heirs, If 
permitted by them it is lawful, and if not 
permitted by them it is void, no regard 
being had to a permission granted in the 
life-time of the testator, so that they may 
afterwards retract.” The law was laid 
down in this sense in the case of Karamat- 
ul-nissa Bibi v. Nissa Bibi decided by Hast, 
C. J. in December, 1817 (See Morley’s 
Digest, Vol. JI, page 120), and in a 
large number of other cases, in which this 
subject has been referred to, it has been 
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stated that permission must be given by 
the heirs after the death of the testator in 
order to make a bequest in favour of one 
of the heirs valid. In this state of the 
authorities I must hold that the assent to 
the Will of, Jamil Khan given by the heirs 
during his life-time was of no avail and 
that the Willis invalid. No authority has 
been produced in support of the conten- 
tion that the suit is not maintainable in 
the form in which it was brought. This 
is not a suit for partition of joint family 
property. It isa suit by certain heirs of a 
deceased Muhammadan to enforce their right 
- to shares in certified property in possession 
of the first defendant. 

There remains the question whether 
the revocation of the Will of August, 1901, 
in favour of the first defendant’s wife 
is ineffectual by reason of the invalid- 
ity of the Will of December, 1905. There 
are several English cases to the effect that 
a revocation made with a view of making or 
reviving some other disposition will take 
effect only if such other disposition is 
effectually made or revived. But to bring 
the case within this doctrine it must ap- 
pear that the testator considered the sub- 
‘stitution of some valid disposition as part 
of the act of revocation at the time when 
the act was done. The mere revocation of 
a Will followed by a subsequent ineffectual 
disposition. will not set up the original 
Will if the two acts are not so connected 
that ib can, be said that the substitution 
of an effectual disposition was a condition 
of the revocation of the original Will. The 
point in such cases is not that a revoked 
Will is set up again if a subsequent dis- 
position is idéffectual, but the original Will 
is not itself intended to be revoked unless 
or until an effectual disposition of the pro- 
perty is made. See Theobald on Wills, 
Yth Edition, pages 42 and 43. In Jarman 
on Wills, 6th Edition, Vol. I, page 189, after 
an examination of the authorities on the 
question it is said that the real question 
js whether the revocation is absolute or 
conditional ; if it is absolute it takes effect 
although founded on a mistake on the 
part of a testator. According to the author. 
ities referred to, it was open to the defendant 
to prove that Jamil Khan intended to revoke 
his previous Will in favour of the defendant’s 
wife only in case the Will which he was 
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then making, 7. e, in December, 1905, 
was effectual. There is no evidence to this 
effect and the Will of December, 1905, does 
not indicate that the revocation of the pre- 
vious Will was intended to take effect only 
in case the bequest to the first defendant 
was effectual. It must be presumed that 
the testator ‘knew that his heirs would 
not be bound by any assent given by 
them in his life-time. He may have hoped 
that they would abide by the assent then 
given. But I can find no ground for hold- 
ing that the testator intended that his Will 
of August, 1901, in favour of the first de- 
fendant’s wife should hold good in case his 
heirs withdrew their assent to the subse- 
quent Will. In my opinion all three defences 
were rightly rejected by the lower Appellate 
Court. ` 

Both appeals, therefore, are dismissed with 
costs. 

Appeals dismissed. 





(s. c. 14 0. O. 58.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Rent Arrear No. 73 or 1910. 
December 23, 1910. 
Present:—Mr. Chamier, J. C. 

Thakur GAJRAJ SINGH—Puaintiry 
tersus 
BHAGWAN DIN—Dzrenpant. 

Oudh Rent Act (XXII of 1886), s. 107 G.— Assessment 
of rent—Assessment, date from which it takes effect— 

Arrears of rent, suit for. 

In a suit for resumption under Chapter VII A of 
the Oudh Rent Act, the Deputy Commissioner held 
that the case was covered by section 107 G and fixed 
the rent at Rs. 580 per annum. The rent was con- 
firmed by the Commissioner but on appeal to the 
Board of Revenue the parties agreed that the rent 
should be Rs. 460 per annum and the Board passed a 
decree in terms of that agreement: 

Held, that the defendant became a tenant of the 
land without a right of occupancy immediately upon 
the passing of the Deputy Commissioner’s order and 
the rent ultimately fixed by the Board was payable 
from the date of the order passed by the Deputy 
Commissioner. 


Appeal against the decree of the District 
Judge, Rae Bareli, dated 17th May, 1910, 
upholding the decree of the Deputy Collector, 
Rae Bareli, dated 5th April, 1910 

Mr. Samd-ullat Eeg, for the Appellant, 

Mr. Zahur Ahmad, forthe Respondent. _ 

Judgment.—tThe defendant in this 
case held certain land from the plaintiff ata 


Vol. 1X] 
FATEH MOHAMMAD 2%, BHAWANI BHIKH. 


favourable rate of rent. On July 27th, 1903, 
the plaintiff brought a sait under Chapter 
VII (A) of the Oudh Rent Act for resump- 
tion of the land. The claim for resumption 
was disallowed but the Deputy Commissioner 
held that the case was covered by section 
107G of the Act and fixed the rent to be paid 
for the land at Rs. 580 per annum. His 
order was confirmed on appeal’ by the Com- 
missioner ; but on second appeal the Board of 
Revenue directed further inquiries to be 
made. The parties then agreed that the rent 

“should be Rs. 460 per annum and the Board 
of Revenue passed a decree in terms of that 
agreement. 

The question for decision in this case is 
whether the rent so fixed is payable from the 
date of the order of the Deputy Commissioner 
as contended by the plaintiff, or from the date 
of the order of the Board of Revenue as con- 
tended by the defendant and as held by the 
lower Appellate Court, or from July lst, 
1907, : as held by the Court of first 
instance. Section 107 G of the Rent Act 
provides that when a grant held at a favour- 
able rate of rent is found to be liable to 
have the rent enhanced thereon the grantee 
shall be deemed to be a tenant without a 
right of occupancy under sections 36 
and 37 of the Act and the rent shall 
be determined at such rate as the Court 
may consider to be fair and equitable; and sub- 
section (8) provides that the period of seven 
years for which the tenant shall be entitled 
to retain the holding shall begin from the 
first day of July next following the date of 
the institution of thesuit. The suit for re- 
sumption was instituted on July 25th, 1906, 
and the Deputy Commissioner’s order, de- 
claring that the defendant is a tenant without 
a right of occupancy and fixing the rent of 
the holding, isdated October 4th, 1906. It 
appears to me that the defendant became. a 
tenant of the land without a right of 


occupancy under sections 36 and 37 of the: 


Act immediately upon the passing of the De- 
puty Commissioner’s order. Sub-section 
(3) of section 107G, does not appear to me 
to bear at all upon the question of payment 
of rent. It merely fixes a period of seven 
years during which the tenant whose rent 
has been enhanced may, if he chooses, retain 
his holding. There appears to be nothing 
in that sub-section which requires the Court 
to hold that the tenant is entitled to hold the 
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land ata favourable rate of rent after he has 
been declared to be a tenant without a right 
of occupancy under sections 35 and 37 of 
the Act and a fair rent has been determined 
forthe holding. It was contended that it 
it is held that the enhanced rent is payable 
from the date of the order of the Court it 
should be held to be payable in the present 


‘ease from the date cf the order of the Board 


of Revenue. I cannot accept this contention. 
The Board of Revenue modified the order of 
the Deputy Commissioner but only to the 
extent of the difference between the sum de- 
termined by the Deputy .Commissioner and 
the sum agreed upon by the parties. I hold 
that the defendant is liable to pay rent for 
the holding at the rate of Rs, 460 per annum 
from the date of the Deputy Commissioner’s 
order. I, therefore, allow this appeal, set 
aside the decrees of the Courts below and 
give the plaintiff a decree for Rs. 332 with 
interest at l per cent per mensem from June 
25th, 1907, to March 13th, 1910, and there- 
after till realization at the rate of 6 per cent. 
per annum. 
Appeal allowed. 





(s. c. 14 O. C. 60.) 
OUDH JUDICIAL COMMISSIONER'S 
i COURT. 
Civiu Reverence No, 1 or 1910, . 
December 23, 1910, 
Present :—Mr, Chamier, J. C., and 
Mr. Evans, A. J. O. 
FATEH MOHAMMAD— PLAINTIFF 
versus 
BHAWANI BHIKH AND ANOTHER— 
DEFENDANTS. 

Jurisdiction of Civil Court—Suit by tenant against 
landlord for recovery of possession on alleged unlawful 
dispossession—Specific Relief Act, (I of 1877), s. 9— 
Oudh Rent Act (XXII of 1886), 8. 108. 

A suit by atenant against his landlord for recovery 
of possession of land from which he has been unlaw- 
fully dispossessed is not cognizable by a Civil Court 
under section 9, Specific Relief Act, and is barred by 
the provisions of section 108 of the Oudh Rent Act. 

. Thakur Abbas Ali Khan v. Mohammad Khan, Select 
Case No. 243, not followed. 
Reference by the 
2nd September, 1910. 

Mr. Wasim, for the Defendants. 

Judgment.—tThis is a reference by the 
Munsif of Kurda under section 124 A of the 
Oudh Rent Act. The plaintiff in the suit is 
a tenant of the defendarits. He alleges that 
he was in possession of a certain plot of 


tunsif, Kunda, dated 
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Jand within six months of the institution of 
the suit and that he was unlawfully dis- 
possessed by the defendants. The suit pur- 
ports to be brought under section 9 of the 
Specific Relief Act. The question for decision 
is whether such a suitis barred by the 
pravisions of section 108 of the Oudh Rent Act. 
We have been referred to the decision of this 
Court in Thakur Abbas Ali Khan v. Moham- 
mad Khan(1)in which an opinion was express- 
ed that such a suit as this was not barred by 
section 108 of the Rent Act. No reasons 
are given. The report is really concerned 
with another question. It seems tous that 
the suit is not maintainable in the Munsif’s 
Court, Section 108 provides that, except in 
a way of appeal.as hereinafter provided, 
Coutts other than Courts of Revenue shall 
not take cognizance of certain descriptions 
of suits, amongst them a suit by a tenant 
for the recovery of the occupancy of land from 
which the tenant has been illegally ejected 
by the landlord. The present suit is plainly 
ong for the ‘recovery of the occupancy of land 
from which the tenant has been illegally 
ejected by the landlord and itis none the 
less a suit of that description because it has 
been brought with reference to the provisions 
of gection 9 of the Specific Relief Act. A 
suit under section 9 of the Specific Relief Act 
is a suit for recovery of possession of land. Tt 
differs only from an ordinary snit for re- 
covery of possession of land in that the 
plaintiff, if he proves that he has been dis- 
possessed without his consent within six 
months of the suit, may recover pos 
session of the land notwithstanding any other 
title that may be set up in the suit. 

We hold that thepresent suit is not cogniz- 
able by the Munsif. This is our answer to 


the reference. 
(1) Select Case No. 248. 





(c. s. 14 O. C. 62.) 
OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Execution Appeat No, 73 or 1910. 
January 16,1911. 
Present:—-Mr. Evans, A. J. ©. 

_SHEO DIN—DECRFE-HOLDER 
TErSus 
BHAWANI BAKHSH AND ANOTHER— 
i J UDGMENT-DEBTORS. 
Mortgage of land by an occupancy-tenant—Decree for 
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sale—Dismissal of application jor sale on the ground 
that property was not saleable—Applicatisn for personal 
decree, maintainability of—Transfer of Property Act 
(IF of 1882), s. 90—Civil Procedure Code (Act V of 
1908), 0. XXXIV, r. 6. 

The predecessor of the respondents execnied a 
mortgage-deed of certain lands held by him as an 
occnpancy-tenant in favour of the appellant who 
obtained a decree for sale which was made absolute. 
The application for sale of the mortgaged property 
was dismissed on objection taken by the zemindar 
that the respondents had no saleable interest in the 
property. The appellant then applied for a decrea 
aonar Order XXXIV, rule6 of the Civil Procedure 

ode: 

Held, that the mortgaged property having been‘ 
found to be unsaleable the,decree-holder was, under 
the circumstances, entitled to maintain the applica- 
tion for a personal decree. 

Kedar Nath v. Chandu Mal, 26 A. 25; Pirbhu Narain 
Singh v. Amir Singh, 29 A. 869; A. W. N. (1907) 83, 
referred to. 

Execution of Decree No. 12 of 1909, followed, 


Appeal against the order of the District 
Judge, Hardoi, dated 22nd July, 1910, uphold- 
ing the order of the Subordinate Judge, Unao, 
dated 30th April, 1910. A 

Mr. Jiban Krishna Banerji, for the Appel- 
lant, 

Mr. Ishwart Prasad, for Respondent No. 2. 

Judgment.—This isan appeal against 
an order of the District Judge of Hardoi dis- 
missing the appellant’s application for a per- 
sonal decree under Order XXXIV, rale 6, Civil 
Procedure Code. 

The predecessor of the respondents exe- 

cuted a mortgage-deed in favour of the 
appellant on the 24th December, 1897, of 
certain land held by him as an occupancy- 
tenant, On the 22nd November, 1905, a 
decree for Rs. 2,000 by sale of the mortgaged 
property was obtained under acompromise and 
made absolute on the 12th December, 1905. 
An application for sale of the mortgaged pros 
perty was dismissed on the 8rd July, 1909, 
on objection taken by the zemzndar that the 
respondents had no saleable interest in the 
property. The application has been dismiss- 
ed because no sale of any mortgaged property 
took place and it has been held that under 
these circumstances no personal decree can be 
passed. i; 

It is contended in appeal that this deci- 
sion is wrong and the ruling of Pandit 
Sundar Lal in an unreported case, Exe- 
cution of Decree Appeal No. 12 of 1909, de- 
cided on the 25th June, 1909, is relied on. In 
that case the mortgaged property was put up 
for sale. but there was no sale as the property 
was heavily encumbered. The deeree-holder 
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then applied for a decree under section 90, Act 
IV of 1882, (corresponding to Order XXXIV, 
rule 6, Civil Procedure Code) Pandit Sundar 
Lal referred to the ruling of the Allahabad 
High Court in Kedar Nath v. Chandu Mal 
(1), where Aikman, J. remarked as below,— 

“In the present case the respondent 
brought to sale the whole of the mortgaged 
property which he could sell, and has thus 
exhausted his rights under the order absolute. 
He has been forbidden by a decree of Court 
to bring to sale any larger portion of the 
mortgaged property than he has sold. lt 
appears to me that on “this state of facts it 
would be in the highest degree inequitable to 
refuse him a decree by which alone he can 
recoverfrom his judgment-debtors the un- 
paid balance of money which they owe him.” 
Tn the case of Pirbhu Narain Singh v. Amir 
Singh (2) a similar view of the law was taken 
by Richards, J.; Pandit Sundar Lal accepted 
these decisions and held that the decree-holder 
was entitled to a decree under section 90 and 
he remarked that “an attempt to sell the 
property, such as was made in this case, was a 
substantial compliance with the provisions of 
sections 89 and 90 of the Act. Mr. Justice 
Richards’ judgment in that case is also based 
on another ground. The mortgagee, his ord- 
ship held, “was entitled to abandon his lien 
against any mortgaged property both before 
and afier a decree. On that ground, too, the 
decree-holder could maintain this application 
under section 90 of the Act.” 


Tdo not find any difference in principle 
between these cases and the present one. The 
mortgaged property is unsaleable because the 
mortgagor had no saleable interest therein 
and it would be inequitable to compel the ap- 
pellant to go through the form of putting up 
property for sale which would fetch nothing 
and in any case the appellant has tried his 
best to sell the mortgaged property before 
asking for a personal decree. 

I follow the law as laid down by Pandit 
Sundar Lal. The appeal is, therefore, allowed 
the decision of the Court below is set aside 
and the case is remanded, through the lower 
Appellate Court, to the Court of first instance 
for disposal according to law. The appellant 
is entitled to his costs in all Courts. 


Appeal allowed, 
(1) 26 A. 25. 
(2) 29 A. 369; A. W. N. (1907) 83. 
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(s.c.8 A. L. J. 162.) 
ALLAHABAD HIGH COURT. 
First Civin Appear No. 256 or 1909. 
January 17, 1911. 
Preseni:—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. 
MAZHAR HUSAIN KHAN— DEFENDANT 
—APPELLANT 
versus 
ABDUL HADI KHAN— PLAINTIFF — 


RESPONDENT. 

Muhammadan Law—Waqf—Ewpenses of fatiha— 
Lighting a mosque—Salary of Hafiz—Charitable object. 

Stanley, O. J—Hixpenses of lighting a mosque are 
valid objects of a wagf, but expenses of fatiha 
ceremonies and the salary of a Hafiz and readers of 
the Quran are not proper objects ofa waqf. The 
general dedication of property in the name of God 
would not be sufficient to render the wagf valid in 
respect of so much of the property as has been de- 
dicated expressly for specific objects which are not 
proper objects of a wagf. 

When immoveable property isgiven for fixed pur- 
poses, partly valid and partly invalid, the beneficial 
interest in the invalid portion passes to the heirs. 

Per- Banerji, J:—In order to constitute a valid wagf 
there must be a substantial dedication of the pro- 
perty to religious or charitable uses at sometime 
or other. 

Mohamed Ahsanulla Choudhry v. Amar Chand 
Kundu, 17 C. 498 ; 17 I. A. 28, referred to. 

Fatiha expenses are a valid object of wayf. 

Abul Fata Mohamed v. Rasamaya Dhur, t22 ©. 619; 
22 I. A. 76, Lachmipat Singh v. Amir Alum, 9 O. 
176; 12 ©. L. R. 22, Phul Chand v. Akbaryar Khan, 19 
A. 211, Bibajan v. Kalb Husain, 6 A. L. J. 115; 31 
A. 136; 1 Ind. Cas. 768, Kaleloola Sahib v. Nuseer-ud« 
Din Sahib, 18 M. 201, Sayed Mustafa v. Amina Begam, 
2A. L. J. 519, Zooleka Bibi v, Syed Zynulabdin, 6 Bom. 
L. R. 1058, referred to. 

Expenses of burning lamps in a mosque and the 
salary of a Hafiz and the reader of the Quran, are also 
valid objects of a wagf, 

First appeal from a decree of the Subordi- 
nate Judge of Shahjahanpur. 

Mr. B. E. O'Conor (with him Mr. Ghulam 
Mujtaba), for the Appellant. 

The Hon’ble Mr. Sunder Lal (with him 
Mr. Mukammad Ishaq), for the Respondent. 

Judgment. 

Stanley, C, J —The plaintiff in the suit out 
of which this appeal has arisen claims posses. 
sion of 286 out of 512 sthams of zemindart 
property situate in the villages of Mawaya 
and Sarahi in the District of Shahjahanpur 
and also mesne profits. The property claimed 
belonged to Muhammad Altaf Ali Khan, the 
cousin of the plaintiff, who died so far back 
as the 27th of November, 1875. He had no 
issue, and on his death the following were his 
heirs: Abdulla Khan, father of the plaintiff, 


Husain Raza Khan, uncle of the plaintiff, and 
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Musammat Barkat-un-nissa, his widow, who 
was step-sister of the plaintiff. The dower 
of Musommat Barkat-un-nissa is said to have 
been Rs. 1,25,000. On the death of her 
husband she entered into possession of his 
property, and amongst others the villages of 
Mawaya and Surahi. On the 21st of June, 
1898, Musammat Barkat-un-nissa executed a 
deed of endowment of the lands situate in 
these villages and appointed herself mutwallz 
during her life, and after herdeath shedirected 
that ber sister's son, the defendant, Mazhar 
Husain Khan, should be matwalli of the pro- 
perty in mauza Mawaya and Muhammad Nurul 
Haq of the property in the village of Surabi. 
Abdulla Khan, father of the plaintiff, died 
onthe 27th of May, 1880, leaving Abdul 
Bagi Khan, brother of the plaintiff, Mus- 
ammat Muhammadi Begam, mother of the 
plaintiff, Musammats Barkat-un-nissa, and 
Naim-un-nissa, his daughters, together 
with the plaintiff as his heirs. Husain 
Raza Khan, uncle of the plaintiff, died 
during the life-time of Barkat-un-nissa, 
leaving Abdul Baqi Khan, brother of the 
plaintiff, Riazul Raza. Khan and Ali Raza 
Khan, his nephews, Musammat Moti Bagam, 
his widow, and the plaintiff as his heirs. On 
the 2nd of February, 1906, and dth of June, 
1908, Abdul Bagi Khan transferred to the 
plaintiff his interest in the estate of his 
father and of Barkat-un-nissa; and Muham- 
madi Begam, the mother of the plain- 
tiff, also transferred to him her in- 
terest by adeed of sale of the 4th of 
June, 1908. Thus the plaintiff claims to 
be the owner of 286 sthams of the estate of 
Muhammad Altaf Ali Khan. In his plaint 
he impeached the deed of wagf of the 21st of 
June, 1898, alleging that Musammat Barkat« 
un-nissa had no powerto make the endow- 


ment, and that it was fictitious and colour- . 


able and was executed under undue in- 
fluence. It was contended on behalf of the 
plaintiff that Barkat-un-nissa entered into 
pessession of her husband’s property for the 
purpese of satisfying her dower thereout and 
that she was, therefore, incompetent to make a 
wagf of it. 

The Court below held that Barkat-un- 
nissa had been during her life in proprietary 
possession of one-fourth of her husband's 
properties by right of inheritance, and that 
in respect of this one fourth share she was 
competent to make a wagf. As to the re- 


INDIAN OASES. 


[1911 


maining three-fourths it held that her pos- 
session was in lieu of dower, and that she had 
no right to dispose of her interest in this 
share of the property. It held thatthe wagf 
was vajld as to one-fourth ofthe propertiesand 
gave a decree to the plaintiff for mesne profits. 

This appeal ‘was preferred and the main 
contention advanced before us on behalf of 
the appellant is that Barkat-un-nissa’s pos- 
session of the entire estate of her husband 
was proprietary and not to any extent in 
lieu of dower, and that the wagfnama was 
valid and effectual as regards all the property 
comprised in it, A 

A cross-appeal, ‘namely, First Appeal 
No. 315 of 1909, was filed by Abdul Hadi 
Khan, andin that appeal he disputes the 
correctness of the finding of the Court 
below in regard to the validity of the 
wagf contending that the objects for which the 
wagf was created are not proper objects of wagf. 

The suit was not instituted until the 
22nd of January, 1909, that is, nearly 
three years after the death of Barkat-un- 
nissa, which took place on the 17th of June, 
1906. It is not denied that Barkat-un- 
nissa was in possession, from the death of 
her husband up tothe time of her death, 
that is, upwards of 30 years, but the con- 
tention of the plaintiff-respondent is that she 
was put into possession for the purpose of 
satisfying her dower, and that the dower 
having been satisfied out of the usufruct, 
her husband’s heirs are entitled to recover 
the property. 

The defendant-appellant met this case by 
production of a number of documents which, 


according to the argumects of his 
learned Counsel, abundantly show that 
from the death of her husband the 
possession of JBarkat-un-nissa of his 


property was adverse and proprietary, and 
that the members of the family treated her 
ownership as proprietary. I shall deal with 
these documents. 

[His Lordship, after dealing with the do- 
cumentary evidence proceeded as follows :—] 

The plaintiff, as we have said, impeached 
this deed of endowment as being fictitious 
and executed under undue pressure and in- 
fluence. There is no evidence worthy of the 
name to indicate that any undue influence was 
exercised over Barkat-un-nissa or pressure 
brought to bear upon her in the matter of 
the wagf. The Court below held that Barkat- 
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un nissa endowed the property of her own 
free will without any undue pressure being 
brought to bear upon her, and inthis I agree 
with the Court below. 

It also held that the objects of the waqf 
were valid, but that inasmuch as Barkat-un- 
nissa was in possession and enjoyment of the 
property merely in lieu of dower, the wagf was 
only good as regards the one-fourth share to 
which she was entitled as an heir of 
her husband. Now the expenses directed to 
be met out of the property by the deed of 
wagf include, as I have said, the expenses of 
the fatiha ceremony of private individuals 
including the fatiha of the executant. There 
is also a provision of Rs. 60 annually as a 
salary for Hafiz and readers of the Quran. It 

-has been contended that these are not proper 
objects of wagf. There is also a direction 
that a certain annual sum should be applied 
in the expenses of lighting a mosque, offerings 
on the occasion of the celebration of the birth 
of the Prophet and offerings to the great 
Piran Pir, and on the tenth day of Muharram 
and Ohehlum; also for the salary of the head 
teacher of a school established by the executant 
andthe salary of a Hafiz and servant employed 
in the school and the lighting and carpeting 
of the school. As to these last mentioned 
objects they appear to me to be clearly valid 
objects of wagf. Butas regards the expenses 
of fatiha ceremonies and the salary of Hafiz 
and readers of the Quran I am disposed to 
think that these are not proper objects of 
wagf. Generally speaking, a wagf is valid if 
it be for pious or charitable purposes, as for 
instance, construction of bridges and musjzds, 
the building of a madrasa, providing books 
for a library, the building and maintaining 
of mosques, the providing of shrouds for the 
dead, and the providingand maintenance of 
burial grounds. As regards a wagf for fatihat 
in its popular sense, my brother Karamat 
Hussain has expressed the view that it is 
neither religious nor charitable in the sense 
of charity for the benefit of the poor, which 
they may claim asa matter of right. If he 
be right in his views, a wagf for a fatiha 
cannot beavalid wagf. I quote from my 
learned brother some of his obsevations on the 
fatiha ceremony. After explaining what the 
orthodox fatiha ceremony is, he remarks,— 

“The superstitious tendency of the human 
mind has added to it (¢.e. the fatiha cere- 
money) innovations which are not sanctioned 
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by the Muhammadan Law and seem to have 
been borrowed from non-Moslem communities 
and cannot possibly be regarded as part and 
parcel of Islam. They, in fact, are stains on 
the purity of Islam. One of them with 
which Iam concerned is that during the first 
year of a Mubammadan’s death his fatiha cere- 
mony is performed onthe third day of his 
death (sometimes the second day), tenth day, 
the twentieth day, fortieth day, and so on 
After the first year it is performed, if per- 
formed aball, annually. There is, however, 
nothing in the Muhammadan Law to sanction 
such a periodical fatiha. Another innovation 
is, that instead of reading the Surat Fatiha 
and offering thereward to the deceased on 
the fatiha day some food is prepared, a priest 
ora Maulvi is asked to repeat the Surat 
Fatiha on the food which is distributed 
among the relatives and friends of the person 
who spent the money forthe preparation of 
the food. Some of it sometimes, as a matter 
of usage, is given to the poor also, but they 
have no claim to it as a matter of right.” 

He later on observes that,— 

From what has been said it follows that 
the futiha reremony in its popular sense means 
the preparation of food or sweets at the death 
anniversary of a deceased Muhammadan 
which, after the recital of a fatiha, is distribut- 
ed among the friends and the relations of 
the person who spent the money over it 
without any regard to the poverty of the re- 
cipients. No one who isfamiliar with the 
Hanafi Law can say that a wagf for 
spending the income of endowed property in 
preparing food which after the reading 
ofthe Surat Futiha over it is given to 
people without any regard to their poverty 
is a wagf for a religious or charitable purpose. 
The preparation of food and the reading of 
the Surat Fatiha over it cannot possibly be a 
religious act and the giving of such food to 
persons who are not poor and who cannot 
claim it as a matter of right is no charity in 
the sense in which that term is used in the 
case-law of wagf.” 

Then he refers to the case of Kaleloola 
Sahib v. Nuseer-ud-Deen (1), as supporting 
his view that a wagf for the annual fatihat 
ceremonies of an ordinary deceased Mubam- 
madan, although those ceremonies necessarily 
involve the distribution of charity, is illusory 


and void| Fakhr-ud-dinShahv. Kifayatullah (2) |. 
(1) 18 M. 201. (2) 7 A. L. J. 1095; R Ind. Cas. 578, 
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The view so stated seems to me to be in ac- 
cordance with the terets of Muhammadan 
schools. Fatiha ceremonies do not seem to fall 
within any definition of a charitable or religious 
use and tend to no public advantage. They 
closely resemble masses for the repose of the 
souls of deceased persons which have been held 
in Treland to be contrary to public policy and 
invalid. Then, as regards the Rs. 60 set apart 
annually for the salary for Hafiz and readers 
of the Quran, it also seems to me that this is 
not a proper object of wagf. The reading of 
the Quran in private serves no purpose of 
public utility and comes within the principle 
of the Muhammadan Law applicable to fatiha 
ceremonies. If the expenses of fatihat and the 
salary of Hafiz and readers of the Quran, 
directed to be discharged annually in the deed 
of wagf, are eliminated from the endowment 
as being invalid, it seems to me to follow that 
the portion of the endowed property devoted 
to these expenses must be exempted from the 
operation of the wagf. The general dedication 
of the villages in the name of God, in my 
opinion, would not be sufficient to render 
the wagf valid in respect of so much of the 
property as has been dedicated expressly 
for specific objects which are not proper 
objects of wagf. Income to the extent 
of about Rs. 200 a year has been, as 
I am disposed to hold, directed to be applied 
for purposes which are not valid. The provi- 
sion in the document that the mutwallzs shall 
be competent to apply the income in other 
charitable expenses if the income of the edow- 
ed property permit the same to be done, would 
not, I think, allow of their so applying the 
income expressly devoted to the expenses of 
fatiha and salary of Hafiz and readers. This 
provision appears to me to beintended only to 
meet a case in which the annual income ex- 
ceeds the amount required for the expenses 
specifically mentioned in the wagfnama, If 
the dedication of the property for the fatiha 
and other ceremonies in question are valid, 
then the muiwallz is bound to apply the in- 
come to meet. these expenses and not other ex- 
penses. If my view as to this be correct, so 
much of the property as represents the income 
directed to be applied for objects which are 
not legal should be treated as unendowed pro- 
perty. When immoveable property is given for 
mixed purposes, partly valid and partly 
invalid, the beneficial interest in the invalid 
portion passes to the heirs. I do not under- 
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stand that the Privy Council have laid down 
any contrary ruling. What their Lordships 
laid down in Abul Fata Mohamed v. Rasamayu 
Dhur(3) was that provision for the dedicator’s 
family out of appropriated property might be 
cousistent with the making of a valid wagf 
where the appropriation is substantially for 
a pious or charitable purpose. They did 
not hold that where property is dedicated 
partly for invalid purposes and substantially 
for valid objects, the portion appropriated 
for invalid purposes should not go to the 
heirs. In view, however, of the rulings 
which are referred to in the judgment of 
my brother Banerji which I have had 
an opportunity of reading, particularly the 
judgment of my brothers Richards and 
Griffin in Bibajan v. Kalb Husain (4), 
in which they held that the expenses of 
futiha, barsi, et cetera, of the members of the 
wugif’s family were legitimate objects of waaf, 
I do not ‘feel justified in recording a dis- 
sentient judgment on this question. 

It remains to determine whether Barkat- 
un-nissa was in possession of the endowed 
property at the date of the execution of 
the deed of wagf merely in lieu of dower. 
It appears to me idle to contend that she 
was so in possession. The documents to 
which I have referred, show that from the 
death of her husband she set up a claim 
to possession of the property as its absolute 
owner. There is nothing to show that either 
she or the other heirs of her husband re- 
garded her possession as referable to dower 
and there is nothing to. indicate that she 
was put into possession in lieu of her dower, 

There ig only one piece of evidence which, 
if at all, supports the plaintiff’s conten. 
tion in this respect. In a lease of certain 
villages which was executed by Barkat- 
un-nissa on the 14th of December, 1881, 
there is a statement that the property, the 
subject matter of the lease, was owned 
by her without any one’s partnership by 
virtue of its being her property and “by 
virtue of her dower.” This, it is contend- 
ed, is an admission by Barkat-un-nissa that 
she was in possession in lien of her dower, 
but I am unable to accede to this contention, 
In the first place, we do not know the circum- 
stances under which this lease was prepared, 
It does not appear that it was ever read over 


(3) 22 C. 619; 22 I. A. 76. 
(4) 6 A. L-J. 115; 31 A. 186; 1 Ind. Cas. 763, 
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or explained to Barkat-un-nissa, and it is 
quite possible that the words in reference to 
dower were inserted without her knowledge, 
The document was signed by the pen of her 
nephew, Riazul Raza, and was witnessed by, 
amongst others, Hasan Raza Khan, the 
brother of Altaf Ali Khan. She was 
identified before the Commissioner by Hasan 
Raza Khan and Riazul Raza Khan, and it 
does not appear from the registration endorse- 
ment that the document was read over or 
explained to her. Moreover, the words “by 
virtue of my dower" (bazary aden-mahar) are 
equivocal. They do not necessarily mean 
that she was in possession in satisfaction 
of her dower. The property is described as 
being owned by the Musammat by virtue of 
its being her property and by virtue of her 
dower, and the expression would be appli- 
cable if theproperty had been given to her by 
her husband in satisfaction of her dower, as 
is not uncommon, I think that the learned 
Subordinate Judge attached too much weight 
to the recital in this document in view of the 
fact that Barkat-un-nissa dealt with the 
property as her own absolute property for 
over 30 years, and that none of the heirs 
of her husband ever prior to this litigation set 
up the case that she was notin full proprie- 
tary possession of it, but on the contrary 
showed by their acts and conduct that they 
recognised her ownership. I am of opinion 
that the decision of the Court below is 
erroneous. I, therefore, concur in the order 
proposed by my brother Banerji. 

Banerji, J—Two questions have to be 
determined ‘in this appeal: first, what was 
the nature of the possession of Barkat-un- 
nissa in respect of the property left by her. 
husband, Altaf Ali Khan, at his death? and, 
second, whether the wigf made by her on 
21st of June, 1898, is valid or not ? 

As regards the first question the allegation 
of the plaintiff is that Barkat-un-nissa was in 
possession of her husband’s property for the 
realisation of her dower. The Court below 
has held that she was in possession of one- 
fourth of the property in her own right as 
heir to her husband and of the remainder in 
lieu of her dower. It is contended that this 
latter finding is opposed to the evidence on 
the record and that Barkat-un-nissa was in 
-adverse proprietary possession. The weight 
of evidence, in my opinion, supports this 
contention, The evidence on the point is set 
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forth in detail in the jndgment of the learned 
Chief Justice,.and it is unnecessary to 
recapitulate it. After the death of Altaf Ali 
Khan the name of Barkat-un-nissa was re- 
corded in the revenue papers as his heir under 
the management of the plaintiff's father, 
Abdulla Khan, who was one of the heirs of 
Altaf Ali Khan. In the mutation proceedings 
no mention was made of her dower. Subse- 
quently, she obtained partition of a portion of 
her husband’s property as the owner thereof 
and in partition proceedings, held at the 
instance of Ali Raza, she was made a party 
as one of the proprietors. Later on, a reference 
was made to arbitration, and under the 
award of the arbitrator she was given her 
husband’s share. After her death in 1906 
the plaintiff and his brothers divided her 
property, and in all these proceedings she 
was treated as absolute owner and no 
reference was made to her dower, and it was 
never alleged that she was in possession for 
the realization of her dower. The learned 
Subordinate Judge has given undue weight 
to a recital contained in a lease granted by 
her in 1881, as pointed out by the learned 
Chief Justice. She was alive for more than 
thirty years after her husband’s death and the 
total amount of her dower was realized from 
the usufruct long before her death. Had 
she been in possession for her dower, the 
heirs of her husband would undoubtedly 
have taken back the property from her 
possession. If it be assumed that her dower 
was due, that fact alone would nob raise 
any presumption in favour of the contention 
that her possession was in lieu of her dower. 
A Muhammadan widow may, no doubt, be 
allowed to take possession for the realiza- 
tion of her dower, but it does not follow 
from the mere fact of her tuking possession 
that she did so for her dower. For these and 
other reasons J fully agree with the learned 
Chief Justice in holding that Barkat-un-nissa, 
was in adverse proprietary possession after 
her husband’s death. 

In regard to the second question, namely, 
that of the validity or otherwise of the wagf 
the Court below has held it to be valid in 
respect of Barkat-un-nissa’s own one-fourth 
share. The correctness of this conclusion is 
impugned in the connected First Appeal 
No. 315 of 1909, and it is -urged that some 


- of the objects of the wagf are not valid. In 


my judgment this contention has no force, 
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The deed of wagf contains 
recital : — 

“I while in a sound state of body and 
mind and of my own free will and accord, 
have made an endowment of the villages, 
lands, groves and houses detailed above, in 
the name of God. I have divested myself of 
possession of the property and have endowed 
it in the name of God.” 

She then declares herself to be the first 
mutwollt and directs that after her death two 
mutwallis would be appointed one for each 
of the two villages which are the subject 
of the wagf. The document proceeds to give 
a detail of the expenses to be incurred and 
the duties to be performed by the mutwallis 
and among these details are,— 

(1) The expenses of thé annual fatiha 
of the wagif, of her husband and of other 
members of her family and of two spiritual 
guides ; (2) annual expenses of burning 
lamps ina mosque; (3) the salary of Hafiz 
and readers of the Quran. 


the following 


Tt is in regard to these expenses that the 
plaintiff urges that they are unlawful. The 
details of each item of expenditure under the 
above heads are given in the judgment of the 
learned Subordinate Judge, and I consider 
it unnecessary to repeat them here. They 
amount to Rs. 212 out of a total of Rs. 527. 


According to the well-known decisions of 
their Lordships of the Privy Council, a valid 
wagf is created if the owner of the property, 
the subject of the wagf, divests himself of it 
and appropriates it to religious or charitable 
purposes. Their Lordships held that in 
order to constitute a valid wagf there must 
be a substantial dedication of the property 
to religious or charitable uses at sometime 
or other. Mahomed Ahsanulla Chowdhry v. 
Amar Chand Kundu (5). In this case 
the maker of the wagf completely divested 
herself of the ownership of the property. 
The question is whether there was a substan- 
tial dedication for religious or charitable 
purposes. It is said that a provision for the 
fatiha ceremony of the appropriator and 
members of her family is not a religious or 
charitable object, and in support of this con- 
tention the dictum of our learned colleague, 
Karamat Husain, J., in Fakhr-ud-din Shah 
v. Kifayat-ul-lah (2), is relied upon, In the 
view taken by the Bench which heard an 


(5) 17 O. 498; 17 L A. 28, 
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appeal under the Letters Patent from the 
judgment of our learned brother the question 
of the validity of a wagf for fatiha ceremonies 
did not arise. However, any expression of 
opinion by our learned colleague on a ques- 
tion of Muhammadan Law is entitled to great 
weight. He holds that a wagf for the per- 
formance of fatiha ceremonies is invalid, not 
because it is so under the strict rules of 
Muhammadan Law, but because, inhis opinion, 
fatihd is not a charity “in the sense in which 
that term is used in the ease-law of wagf.” 
He observes in the*course of his judgment 
that “the word ‘charitable’ has no doubta 
wider significance in Musalmau Law. But 
now, under the rulings of the Privy Council, 
‘charity’ means charity to the poor.” Iam 
unable to agree with my learned brother 
in the view which he takes of the decisions of 
their Lordships of the Privy Council. All 
that their Lordships lay down is that there 
must be a substantial and not a merely 
colourable dedication of the property, and 
that the religions and charitable purpose 
should not be so unsubstantial and illusory 
as to give to the settlement merely a colour 
of piety, the real object being the aggrandise- 
ment of the family. See Abul Futa Mohamed 
v. Rasamaya Dhar (3). They nowhere held 
that no wagf would be valid unless its object 
is charity to the poor only. For instance, 
the establishment of a school or a caravan- 
serni, which are availed of both by the rich 
and the poor, are admittedly objects of a 
valid wagf. Fatiha, as our learned colleague 
points out, “is the offering up of prayers to 
the Almighty for the remission of sins and 
the acceptance into heaven of the individ- 
ual in whose name it is desired.” This un- 
doubtedly is a religious act, and expenses for 
such an act cannot but be regarded as ex. 
penses for a religious purpose. The weight 
of authority is in favour of the view that 
a wagf for the performance of fatiha 
ceremonies of the donor and of the 
members of his family is valid. In Luchmi- 
put Singh v. Amir Alum (6), a wagf for 
fattha at the tomb of members of the de- 
dicator’s family was held by the Calcutta 
High Court to be valid. In Phul Chand v. 
Akbar Yar Khan (7), a Bench of this Court 
held that a wagf for the performance of 
fatiha ceremonies which “involve, according 
(6) 9 C. 176 ; 12 O. L. R. 22, 
(7) 19 A. 211, 
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to the custom of this country, the distri- 
bution of alms is a good wagf. Similarly, 
ia the recent case of Bibajan v, Kalb 
Husain (4), Richards and Griffin, JJ., held 
that expenses of the death anniversaries 
(futtha, barsi, ete.) of the members of the 
wagtf’s family are legitimate objects of wagf. 
Originalauthorities of Muhammadan Law were 
cited in the argument in support of this 
view and are set forth on page 7 of the 
Appendix to the report of the case. The 
only case in which a contrary view was 
held is that of Kaleloola Sahib v. Nuseer- 
ud-din Sahib (1), which was followed by 
Karamat Husain, J., in the case to which 
I have already referred. I have expressed 
my dissent from the view of Collins, 
©. J., and Parker, J., in that case in my 
decision in Sayed Mustafa v. Amina Begam 
(8), and I see no reason to alter my 
opinion. That case was, it is true, follow- 
ed by Tayabji, J., in Zooleka Bibi v, Syed 
Zynulabdin (9), but not on the question 
of fatiha. Tayabji, J., approved of that 
ruling in so far fas it laid down that a 
valid dedication could not be made for the 
maintenance of a private tomb, but he ex- 
pressed no opinion on the question of fatiha. 
That question did not also arise in Mhammad 
Munawar Ali v. Rasulan Bibi (10). Re- 
ferring to the ruling of the Appellate Court 
in Kaleloola Sahib v. Nuseer-ud-din Sahib, 
(1), Mr. Amir Aliremarks(Muhammadan Law, 
Vol. I, p. 390, 3rd Edition) that“ under 
Muhammadan Law there could not be the 
faintest doubt that the wagf in this case 
was absolutely valid.” Among the objects 
of the wagf in that case were the salaries 
of repeaters of the Quran, and the ex- 
penses of the annual fatiha of the deceased, 
and as to all these Mr. Amir Ali is of 
poinion that they are valid objects of wagf. 
No authority was referred to by the 
learned Judges of the Madras High Court 
for holding a contrary opinion, and I see 


no reason to accept it. I hold that 
fatiha expenses are a valid object of 
wag}. j 


As for the expenses of burning lamps in 
a mosque and the salary of Hafiz and 
readers of the Quran they are, according to 
Mr. Amir Ali, valid objects of wagf. That 

(8) 2 A. L. J. 519. 

(9) 6 Bom. L. R. 1058. 

(10) 21 A. 329. 
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the lightingof mosques and the reading of 
the Quran are meritorious acts cannot admit 
ofany doubt. The aathority cited on pages 
5 and 6 of the Appendix to the report of 
the case of Bibajan v. Kalb Husain (4), 
shows that what Abu Hanifa considered as 
repugnant was the reading of the Quran 
at graves, but that the payment of re- 
muneration to readers or repeaters of Quran 
generally is not illegal or improper. I 
may observe that on the above questions 
no authorities were cited at the hearing 
by the learned Advocate for the plaintiff. 

Furthermore, the deed of wagf in this 
case gives full power to the mutwalli to 
defray “other necessary charitable ex- 
penses if the income of the endowed property 
permits the same to be done.” If, there- 
referred to above are 
not proper objects of wagf the mutwalli 
has the power to devote the income to 
other charitable objects which are not open 
to objection. I have pointed out above that 
the total amount of expenses mentioned in 
the deed of wagf is Rs. 527, out of which 
exception is taken to items amounting to 
Rs. 212 only. There was, therefore, a sub- 
stantial dedication of the property to re- 
ligious or charitable purposes within the 
meaning of the rulings of their Lordships 
of the Privy Council and the wagf is valid. 
For the above reasons I am of opinion that 
the decision of the Court below on this point 
is correct, 

The result is that, in my judgment, the 
plaintiff's suit should be dismissed in its 
entirety, the appeal of the defendant (No. 
256 of 1909) should be allowed and the 
plaintiff’s appeal No. 315 of 1509 should 
be dismissed. I would order [ accord- 
ingly. 

By THE Coort.-- The order of the Court 
is that this appeal is allowed, the decree 
of the Court below is set aside and the 
plaintiff's suit is dismissed with costs in this 
Court and in the Court below. 


Appeal allowed. 
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PATTATH VEERAN KUTTY v, VEETHIL APPU. 


(s. c. 2 M. W. N. 181.) 
MADRAS HIGH COURT. 
CIVIL ÅPPEAL AGAINST THE APPELLATE ORDER | 
No. 79 or 1909. 
February 10, 1911. 
' Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Ayling. 
PATTATH VEERAN KUTTY— DEFENDANT 
— APPELLANT 
versus 
KUNI KANDI SHAZHATH VEETHIL 
APPU alias UNNI KRISHNA NAIR— 
DECREE- HOLDER— RESPONDENT. 
E Egecution of decree—Decree for money—Application 
to proclaim and sell without attachment—Amendment 
of application after it was time-barred —Amendment not 
to be allowed to prejudice the rights of other party. 

"In execution of a decree for money the decree- 
holder applied to proclaim and sell certain pro- 
perties without.attaching them. The District Munsif 
dismissed the application while the Sub-Judge on 
appeal allowed the petitioner to amend the petition 
by inserting a prayer for attachment also. When the 
Subordinate Judge’s order was passed the decree had 
become barred by limitation : 

Held, that as a general rule amendments onght 
not to be allowed when they would prejudice the 
rights of the other party as existing at the date of 
such amendment.| 

Appeal against the order of the Subordi- 
nate Judge’s Court of South Malabar at Cali- 
cut, dated the 27th August 1909 in Appeal 
Suit No. 419 of 1909, presented against the 
order of the Court of the Additional 
District Munsif of Calicut, dated the 16th 
March 1909, in Execution Petition No. 800 
of 1908 in Original Suit No. 268 of 1896, 

Judgment.—tThe order was not under 
section 245 of the Code of tke Civil Proce- 
dure, Act XIV of 1882, but under section 249 
and is appealable as if it was a decree. This 
disposes the preliminary objection. 

The judgment-creditor, who is the respond- 
ent in the appeal, applied to the District 
Munsif for proclamation and sale of certain 
property of the jadgment-debtor, and so far 
as it appears he insisted that he had aright to 
sell the property in execution of hig decree 
which was a decree for money, even though 
the property had never been attached. It was 
rightly held by the Munsif that such an ap- 
plication could not be granted and the judg- 
ment-creditor so far as we have been able to 
ascertain never asked the District Munsif to 
permit him to amend the petition by adding 
a prayer for attachment. He appealed 
against the order of the Munsif, but while 
the Subordinate Judge held that no relief 
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could be granted on the respondent’s petition 
he allowed him to amend the petition by ask- 
ing for attachment of the property. But at the 
time the Subordinate Judge passed his order 
the decree was time-barred and the question 
is whether the Subordinate Judge was right 
inallowing amendment tothe prejudice of 
the judgment-debtor so as to preclude him 
from pleading limitation. We are clearly of 
opinion that he was not. 

In Weldon v. Neal (i) itis laid down by 
Lord Esher, M. R.,—“ We cannot act on the 
settled rule of practice, which is that amend- 
ments are not admissible whenthey prejudice 
the rights of the opposite party as existing 
at the date of such amendments. If an amend- 
ment were allowed setting up a cause of ac- 
tion which if the writ were issued in respect 
thereof at the date of the amendment, would 
be barred by the Statute of Limitations, it 
would be allowing the plaintiff to take ad- 
vantage of her former writ to defeat the 
statute and taking away an existing right 
from the defendant, a proceeding which asa 
general rule would be,in me opinion, improper 
and unjust. Under very peculiar circum- 
stances the Court might perhaps have power 
to allow such an amendment, but certainly 
as a general rule it will nob do so.” 

This rule has always been followed in India 
(See Sallappa Ohetti v. Jogi Soorappa (2), 
Mallikarjuna v. Pullayya (3) and Alagappa 
Chetti v. Vellian Chetty (4) and the learned 
Counsel for the respondent has cited many 
rulings. He has not referred us to any case 
wich lays down the law differently. There 
are no especial circumstances in this case 
which would justify us in departing from 
the rule. The judgment-creditor’s action 
appears to have been deliberate and we think 
that in such a case it would be unjust to the 
judgment-debtor, to allow the judgment-cre. 
ditor, to alter the nature of the application 
after the decree kas been barred. 

We set aside the order of the Subordinate 
Judge and restore that of the District Munsif 
with costs in this and the lower Appellate 
Court. 


Appeal allowed. 


(1) (1887) 19 Q. B. D. 394; 66 L. J. Q. B. 621; 35 
W. R. 820. 

(2) 17 M. 67. 

(3) 16 M. 319. 

(4) 18 M. 83. 
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KOTA STBBAYYA V. SECRETARY OF STATE, 


(s. c. 2 M. W. N. 182.) 
MADRAS HIGH COURT. 
Finest Civit APPEAL No. 4 or 1908. 
February 3, 1911. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 
KOTA SUBBAYYA GUPTA GARU— 
PLAINTIFE— APPELLANT 


VETSUS 
Tas SECRETARY or STATE ror INDIA 


AND OTHERS—DErenDANTS—RESPONDENTS. 

Madras Revenue Recovery Act (II of 1864), ss. 3, 4, 5 
26-—'Defrulter.’ . 

The Government Revenue due from a village was 
in arrear for 4 faslis. During the first two faslis the 
patta stood in the name of the original owner. The 
village was then separately registered in plaintiff’s 
name. Owing to default in payment of the said 
arrears a notice of demand was served upon the 
plaintiff by Government calling upon him to pay 
the whole amount and on his failure to comply 
with the said demand his holding was attached and 
sold. The plaintiff sued to set aside the sale on the 
ground of certain irregularities and for the illegality 
in demanding the arrears for four faslis during two 
of which the defaulter was the original owner: 

Held, that the irregularity had not caused damage 
to the plaintiff and that he was really the defaulter 
for all the faslis. 

When land is transferred in respect of which an 
arrear of land revenue is due the transferee takes 
the land subject to the payment of the arrear ; con- 
sequently, the transferee becomes for purposes of Act 
TI of 1864 the defaulter. 

Though ordinarily a transferee of property is not 
personally liable to perform the obligation incurred 
by his transferor before the date of the transfer, 
there is no hardship in the enactment in a Statute, 
intended to provide a summary process for collect- 
ing the public revenue, of a provision that every 
transferee choosing to get himself registered as the 
owner should be liable for all the obligations of 
his transferor in the same manner as if he were 
the registered owner when the arrears accrued due, 


Appeal against the decree of the Subordi- 
nate Judge’s Court of North Arcot, dated 
18th March 1907, in Original Suit No. 10 of 
1906. 

Mr. T. R. Ramachandra Atyar (Mr. G. 5. 
Ramachandra Atyar with him), for the Ap- 
pellant. 

Mr. D, A. Govindaraghava Adyar, for the 
Respondents. 

Judgment.—The suitin this case was 
instituted to set aside the sale of the village 
of Gopalapuram in the Karvetnagar zemin- 
dari for arrears of Government Revenue for 
fasizs 1809 to 1311, and for a portion of the 
revenue due for fasli 1812. The village was 
sold in Court auction in execution of a decree 
against the Karvetnagur zemindar in 1886, 
and was purchased by one Ramasami Chetty 
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who transferred it to the plaintiff on the 26th 
May 1890. The village was separately regis- 
tered in the plaintiff’s name by the Collector 
of the District on the 5th August 1901 till 
which date the Registry had remained in 
the name of the zemindar. The arrears for 
faslis 1309 and 1310, accrued due before 
while the zemindar was the registered pro- 
prietor. The sale was held for the realisa- 
tion of a sum of Rs. 1,344-3-6 out of which 
more than Rs. 1,000 was due for faslis 
1309 and 1310. The sale was impeached 
as illegal and irregular on various grounds 
and the plaintiff alleged that, in consequence 
of the irregularities complained of, the village 
which he saysis worth Rs. 20,060 was sold 
for the very inadequate price of Rs. 6,260. 
The lower Court found that there was no 
illegality in the sale, that there was one bad 
mistake in the sale proclamation in that the 
assessment imposed on the village was stated 
to be Rs. 1,902-0-10 while it was really only 
Rs. 322 8-0 but that no loss resulted from 
the mistake as the price fetched at the sale 
was fair, and that bidders who attended the 
sale were informed of the mistake in the 
proclamation and of the correct amonnt of the 
assessment imposed on the village. 

At the hearing of the appeal three points 
were argued by Mr. Ramachandra Aiyar 
who appeared for the appellant ,— 

(1) That there was no arrears of revenue 
due on the village, (2) that in consequence 
of the gross mis-statement regarding the 
assessment the village was sold fora low 
price, its real value beiñg much more than 
Rs. 6,269. The first contention we think the 
appellant has entirely failed to establish. Ex- 
hibits F, Fi, L, and M, which were relied on 
for the purpose, do not support the contention 
at all. The substance of the appellant's 
complaint appears to be that in previous 
years when the registry had not been separated 
the owner of Gopalapvram had paid a larger 
amount than was properly leviable on the 
village and that, therefore, there was money 
to his credit in the hands of the Collector, 
which should have been appropriated for the 
revenue of subsequent years. But no separate 
credit could be claimed fora single village 
of the zemindart before the change of registry. 
Moreover, no atiempt is made to show what 
amount had been previously paid in excess of 
what was due. The second contention also, in 
our opinion, has not been properly substanti- 


762 
KOTA SUBBATYA Vv., SECRETARY OF STATE. - 


ated. The plaintiff is admittedly in possession 
of account showing the actual income of the 
village for 10 years. He has withheld them 
from the Court and no good reason has been 
‘assigned for their non-production. His fourth 
witness his own agent, is not able to state 
the beriz with any definiteness. His 3rd 
witness a manager who says he attended the 
‘sale and intended to bid ab the auction on 
‘behalf of one Kandappa Mudali took only 
Rs. 1,000 with him to be used if necessary 
as a deposit which at 15 per cent, would not 
enable him to offer appreciably more than 
Rs. 6, 260. We agree with the lower Court 
in the reasons given for not accepting the 
evidence of the second witness. The village 
was sold at Court auction in 1896 for 
Rs. 6,205 and we are not satisfied. that the 
lower Court was mistaken in saying that the 
plaintiff admitted in his deposition that there 
was nothing payable then on account of a 
mortgage on this and some other villages. 
The sale might have been made subject to a 
mortgage but that cannot be assumed to 
mean that any money was then actually due 
on it. In this view we do not think it neces- 
sary to consider whether any one was or 
could have been misled byl Exhibit I to 
suppose that the assessment fixed on the 
village was Rs. 1,902-0 10. 

It remains for us to deal with the third 
and most important contention urged by the 
learned Pleader for the appellant, namely, 
that the Collector had no power at all to sell 
on the 25th September 1903 the village of 
Gopalapuram of which the plaintiff was then 
the registered proprietor for arrears due for 
faslis 1303 and 1810 as he was not a default- 
er with respect to those arrears. He relies 
on section 26, which provides that the Col- 
lector shall proceed to recover the arrears by 
‘the attachment and sale of the defaulter’s 
land, č. e., according to the argument, land 
_of which the defaulter isthe registered pro- 
proitor at the time when the Collector takes 
steps to bring it to sale. Our attention is 
also drawn to section 5, which enacts that 
‘arrears of revenue are to be recovered “by 
the sale of the defaulter’s moveable and im- 
moveable property.” Careful consideration 
of sections 3 to 5 has led us to the conclusion 
that the contention that the plaintiff was not 
a defaulter with respect tothe arrears of faslis 
1309 and 1310 is not sound. It is now well- 
established that the word ‘ defaulter ’ for the 
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purpose of Act II of 1864 means the re- 
gistered owner of the property with respect to 
which arrears of revenue are due. See 
Boja Sellappa Reddi v. Vridhachella Reddi (1) 
and Subramania Chetty v. -Mahalinga-sami- 
swan (2) and the still more recent case of 
Zamindur of Urkad v. Sahasraanama Tyer and 
The Secretary of State for India (83) in which 
the previous cases are cited. 

It is unnecessary tc refer to earlier cases 
in support of this position and the appellant 
does not contest it. According to section 2 
of the Act, every landholder is bound to pay 
the revenue due upon by his land on or be- 
fore the day on which it falls due. According 
to section 4 “when the whole ora portion of 
of a kist shall not be so paid the amount of 
the kist or of its unpaid portion shall be 
deemed to bean arrear of revenue. It need 


hardly be pointed out that an arrear of reve- 


nue remains an arrear until it is paid and 
the landholder or registered proprietor is 
liable to pay it. When plaintiff became the 
registered proprietor, there were arrears of 
revenue due on the village and he as the 
landholder became liable to pay ib to the Col- 
lector and on failure to pay it he became, in 
our opinion, a defaulter. We may refer to 
section 2 of Act I of 1890 (Government of 
India Act) which defines a ‘defaulter’ as a 
person from whom an arrear of land revenue 
is due. 

We are of opinion that a landholder par- 
chaser is bound to pay not only the revenue 
falling due on the land after he has become 
the holder but all revenue due on the land 
including arrears, that accrued due before he 
became the purchaser and that on failing to 


do so he becomes a defaulter with regard to 


the arrears due before the purchase. Section 
2 fixes the time at which each kist of the 
revenue is payable but cannot reasonably be 
taken to mean that the landholder is not 
bound to pay it afterwards. Such a conten- 
tion cannot be urged if the holder at the time 
when a kist falls due continues to be the 
Jandholder after it has become an arrear. 
The Act, in our opinion, lays the obligation to 
pay the revenue including all arrears, on 
every landholder irrespective of the time, 
when he becomes the holder and if he does 
notdo so he becomes a defaulter. Accord- 
(1) 30 M. 35; 16 M. L. J. 569; 1 M. D. T. 328. 


(2) 33 M. 41; 19 M. L. J. 627; 3 Ind. Cas. 624, 
(3) 9 Ind. Cas, 643. 
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ing to section 5 when revenue is in arrear 
the Collector has power to recover the arrears 
by the sale of the defaulter’s moveable 
and immoveable property. Our construc- 
tion of sections 8 to 5 is in accordance 
with the interpretation placed on them 
‘by the Board of Revenue. Standing Order 
No. 28, clause (2), lays down that when the 
transfer of any land is registered “‘ the trans- 
feree takes the land subject to payment of any 
arrears of assessment or other legal charges 
on it, and to the same obligations and condi- 
tions, special or general as the transferor held it 
on.” Our attention is not drawn to any 
authority against the construction we put on 


these sections. Ordinarily, no doubt, a trans- 


feree of property is not personally liable to per- 
form the obligations incurred by his transferor 
‘before the date of the’ transfer; but we do 
not see any hardship in the enactment in a 
statute intended to provide a summary process 
for collecting the public revenue of a provi- 
sion that every transferee chosing to get him- 
self registered as the owner should be liable 
to all the obligations of his transferor in the 
same manner as if he were the registered 
owner when the arrears accrued due. The 
consequences of putting a different con- 
struction on the sections would lead to much 
inconvenience. We hold that the plaintiff 
was defaulter with respect to the arrears of 
faslis 1309 and 1310 as well as with respect 
to the faslzs 1311 and 1312. Notice of demand 
of the arrears was sent to the plaintiff Exhi- 
bit IL as well ag the attachment and sale 
notices (Exhibits G and H). We do not 
think that he has any real ground for com- 
plaint. 
The appeal fails and must be dismissed 
with costs. 
Appeal dismissed. 


ee 


(s. c. 2 M. W. N. 186.) 
MADRAS HIGH COURT. 
CIVIL APPEAL AGAINST ORDER No. 254 or 1909. 
February 8, 1911. ; 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Ayling. 
SANKARA BHATTA—Petit1onEr— 
APPELLANT 
TErsus 
SUBRAYA BHATTA AND orHers— 


RESPONDENTS. 
Ex parte decree—Process served on defendan?s 
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GOPALA KRISHNA V, VENKATASOBBA, 
brother—Defendant’s residence elsewhere—Validity of 
service. 

The service of a summons on the brother of a 
defendant who lived away from his brother, without 


making any attempt to effect sorvice personally, is 
valid, 


Appeal against the order of the District 
Court of South Canara, dated the 14th Sep- 
tember 1909 in F. A. No. 137 of 1906 (Ap- 
peal No. 301 of 1903, presented against the 
Decree in O. S. No. 271 of 1902 on the file 
of the District Munsif’s Court of Kasaragad, 

JSudgment.—wWe think the appeal 
must be allowed. The appellant was not at 
the Trivandrum house when the summons 
was left with his brother, but was employed 
at Alatur, which is far away from Trivan- 
drum and no attempt appears to have been 
made to serve him personally. The ex parte 
decree will be set aside and the suit as against 
the appellant will be heard by the District 
Munsif. Costs will abide the result, 


Appeal allowe l. 





(s. c. 9 M. L. T. 270.) 
MADRAS HIGH COURT. 
Crvt REVISION Petrrroys Nos. 8 ro 13, 14, 
AND 15 or 1909. 

February 2, 1911. 
Present:—Mr. Justice Munro. 
UNDE RAJAHA RAJA SRI RAJA 
VELUGOTI SREE RAJA GOPALA 
KRISHNA YACHENDRULUVARU 

BAHADUR PANCHAHAZAR MUN- 
SUBDAR RAJAH or VENKATAGIRI- 

PLAINTIEE— PETITIONER 
versus 
BAMMINENNI VENKATASUBBA 
NAIDU AND otaers—Derenpsnts—. 
RESPONDENTS. 

Contract Act (IX of 1872), s. 63—Remission—$Suit 
for remitted sum, whether maintainable, 

Where a remission is made and communicated 
by acreditor tohis debtor a suit will not lie to re- 
cover the amount remitted, 

Davis v. Chandasami Mudali, 19 M. 398, followed. 

Petitions under section 25 of Act IX of 
1887 praying the High Court to revise the 
decrees of the Court of the District Munsif 
of Nellore in S. C. S. Nos, 832, 833, 835, 
836, S40, 841, 843, 845 of 1908, respectively. 

Judgment.—There is no ground taken 
that the fact of the remission was not com- 
municated to the defendants. Plaintiff’s own 
document Exhibit D, shows that the remis- 


764 
GRINNAMMAL V. DEVANASAMMAL, 


sion was communicated to the defendants and 
accepted by them. Under section 63 of the 
Indian Contract Act the remission by the 
plaintiff does not require to be supported by 
consideration. See Davis v. Chandasamt Mu- 
dali (1), and I do not think that after the re- 
mission had been communicated to the defend- 
ants and accepted by them the plaintiff can 
claim the amount remitted. The petition is 
dismissed with costs save in Civil Revision 
Petition No. 14 where there will be no costs. 
Petitions dismissed. 
(1) 19 M, 398. 


(s. c. 9 M. L. T. 274.) 
MADRAS HIGH COURT. 
City Civit Court Aresar No. 16 or 1909. 

i -January 19, 1911. 
Present:—Mr. Justice Wallis and 
- Mr. Justice Munro. 

T, CHINNAMMAL AND anoTHER— 
DeErenbants—APPELLANTS 
_versus 
DEVANASAMMATL AND ANOTHER—- 
PLAINTIFFS— RESPONDENTS. 

Basements Act (V of 1882), s. 18— Prescriptive right 
—Right of way—Hasement of necessity. 

Two houses abutting on a public street and separat- 
ed by a lane were owned in common until 1883 when 
one of them was sold. Both houses had backyards 
with gates opening into the lane. In a sit 
by the successors in title of the purchaser fora right 
of way it was held, that in the absence of evidence as 
to when the gate was opened the proper inference is 
that it was opened before severance, and, that the 
enjoyment of a right of way for over twenty years 
peaceably and as of right ending within two years 
before suit created a prescriptive right over the lane. 

Appeal against the decree of the Madras 
City Civil Court in Origizal Suit No. 251 of 
1908. 

-Judgment.—In this case two houses 
abutting on a public street and separated 
from each other by a lane belonged as also the 
lane to the same owner until 1883 when the 
plaint house was sold to the plaintiff’s pre- 
decessor. Unfortunately the sale-deed of 
1883 which might have assisted us in 
determining what rights over the lane passed 
to the purchaser of the plaint-house has not 
been exhibited and we have to decide the cave 
without it. 

Both houses have backyards behind the 
second compartments abutting in the lane, 
and in both are-gates opening into the lane 
and admitting the passage of horses and 
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carriages. The evidence for the defence as 
to how this gate came into existence has not 
been acted on by the learned Judge, and is 
manifestly false. The evidence for the plain- 
„tiff is that the gate has always been here as 
long as can be remembered and at least one 
of the witnesses goes back to 1883 the date 
of the severance. We think the proper 
inference of fact is that the gate was opened 
before this date when the houses and the 
Jane ceased to belong tothe same owner. 
The plaint house was,purchased by the 
plaintiff in 1903 more than twenty years 
after the severance and we think that the 
effect of the evidence is that occupiers 
enjoyed aright of way fromthe street over 
the lane to the gate for horses and carriages, 
etc., as well as foot passengers without obstrue- 
tion as there is no reliable evidence, if any, 
for more than twenty years before the 
present plaintiff's purchase in 1903. As 
observed by the learned Judge, the plaintiff, 
one of the Mistresses in the Training School 
for Teachers, is a Christian and the obstrue- 
tion which she has suffered is one of a series 
of annoyances to which she has beén sub- 
jected by her Hindu neighbours with a 
view to making her goand live elsewhere. ` 
Differing from the learned Judge we think 
that the evidence is sufficient to prove the 
acquisitions of the full easement claimed by the 
plaintiff by prescription owing to its having 
been enjoyed peaceably and as of right for a 
period of twenty, years ending within two 
years before suit. It is, therefore, unneces- , 
sary to decide whether the finding of the 
learned Judge that the easement in question 
passed as an easement of necessity under 
section 13 of the Indian Easements Act can 
be supported. Seeing that there were other 
means of access to the house it would 
be necessary to put a wider construction 
upon the term ‘of necessity’ than is put 
in the English eases, although the ob- 
servations of Bowen, L. J., and Fry, L. J. 
in Bayley v. Great Western Railway Co. (1) 
may go to show that such an easement would 
arise in the like circumstances in England. 
This question was not expressly decided in 
Wuteler v. Sharpe (2) and in the absence of 
the sale-deed by which severance was effect- 
ed and of fuller argument than we have 
had in this case, we reserve our opinion in 


(1) 26 Ch. D. 434; 51 L. T. 337. 
(2) 15 A. 270. 
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regard to it. 
costs, 


The appeal is dismissed with 


Appeal dismissed. 





(s. 6. 13 Bom. L. R. 90.) 
BOMBAY HIGH COURT. 
Seconp Civit Arpsan No. 59 or 1906. 
March 22, 1910, 
Present:-—Sir Lawrence Jenkins, KT, 
Chief Justice, and Mr. Justice Beaman. 
SOMESHWAR AMRATLAL— 
APPELLANT 
versus 
NARANBHAI JORABHAI— 


RESPONDENT. 

Mortgage— Sub-mortgage—Parties—Practice—Right 
of sub-mortgagee to sue mortgagee without joining 
original mortgagor-—Decree does not affect mortgagor— 
Decree, construction of —“Mortgaged property” does not 
include mortgagor's interest. 

A derivative or sub-mortgagee is entitled to sue 
the original mortgagee without making the original 
mortgagor a party. 

Tho rights of the mortgagor cannot be affected by 
any decree in sucha suit. Evon if the decree in the 
suit speaks generally of the sale of the mortgaged 
property, the “mortgaged property” does not include 
the interest of the mortgagor in the property. 


Second appeal from the decision of the 
First Class Subordinate Judge at Ahmedabad, 
in Appeal No. 74 of 1904, confirming the 
decree passed by the Subordinate Judge at 
Umreth in Civil Suit No. 129 of 1903, 

Mr. Coyait, for the Appellant. 

Mr. L. A. Shah, for Respondent No. 1. 

Mr. B. L. Dhru, for Respondents Nos, 2-4, 

Judgment.—tThe argument that the 
suit is barred by the law of limitation pro- 
ceeds upon the assumption that there had been 
an application to the Court under sections 278 
to 283 of the Civil Procedure Code and a 
refusal of the application. 

It, however, has been determined in a 
prior suit, to which the plaintiff and the 
present appellant were parties that the appli- 
cation to which we have alluded was not 
under those sections but under section 287. 

That being so, it is clear that the objection 
on the score of limitation fails. Ibis then 
suggested that the decree has been so framed 
as to give rise to the possibility of difficulty 
hereafter. 

The suit is one brought by a sub-mort- 
gagee against the original mortgagee who 
are his sub-mortgagors, and a purcHaser 
of their rights. The appellant is the pur- 
chaser. i 
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The original mortgagor is not a party to 
the suit. It is clear, therefore, that the 
rights of the mortgagor cannot be affected by 
any decree in this suit. 

The decree, however, speaks generally 
of the sale of the mortgaged property. 
This is strictly accurate, but it must be 
remembered that the mortgaged property 
does not include the interest of the mortgagor 
in the property. 

An objection has been taken before us that 
the mortgagcr is nota party. But this objec- 
tion is nob sound, A derivative mortgagee 
is entitled to sue the original mortgagee 
without making the original mortgagor a 
party. 

The decree is, therefore, confirmed. The 
appellant must pay the costs of respondent 
No. 1 of this appeal. 


Decree confirmed, 


(s. c. 18 Bom. L. R. 92). 
BOMBAY HIGH COURT. 
First Civiu Arrear No. 169 or 1909. 
September 27, 1910. 

Present: —Mr. Justice Batchelor and 
Mr. Justice Rao, 
RANCHHODLAL VANDRAVANDAS 
PATVARI—APPELLANT 


versus 
Tae SECRETARY or STATE ror INDIA— 
RESPONDENT, 

Practice—Allegations vague and loose—-Duty of Court 
to ascertain facts—Estoppel —Acquiescence —Both parties 
aware of facts —Improvements —Building on land of an- 
other with knowledge of others property—Evidence Act 
(I of 1872), s, 115—Limitation Act (IX of 1908), Sch. I, 
art, 149. 

Where vague and loose allegations are made by 
the parties it is always essential that the real 
controversy between them should be ascertained 
by the Judge. 

When both the parties are equally conversant with 
facts, the doctrine of estoppel cannot be referred to, 

Honapa v. Narsapa, 23 B. 406 at p. 409, followed, 

In the case of buildings erected on another’s land, 
two things are required to raise the equity of ac- 
quiescence, first, that the person expending tho money 
supposes himself to be building on his own land; and, 
secondly, that the real owner at the time of the 
expenditure knows that the land belongs to him and 
not to the person expending the money inthe belief 
that he is tho owner. 

Ifa stranger builds on another person’s land 
knowing it to belong to the latter, there is no prin. 
ciple of equity which would prevent the real owner 
from claiming the land with the benefit of all the 
expenditure incurred on it. 

Ramsden v. Dyson, (1865) L. R. 1 HL. 129; 12JJur, 
(N.s.) 506; 14 W. R, 926, followed. 
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Beni Ram v. Kundan Lal, 21 A, 496 atp. 501; 
26 I. A. 58; 3 C. W. N. 502, referred to. 

In 1909, the Secretary of State for India brought a 
Suib to recover possession of a strip of land 
which adjoined the -defendants’ property. It 
appeared that the land had been in the possession 
and enjoyment of defendants for 48 years. In 1895, 
the defendants built on the land after receiving per- 
mission from the Municipality. The Government 
officers of the place were aware of the fact. During 
its erection, the building was inspected from time to 
time by Municipal officers. In maps prepared by 
orders of the Municipality andthe Revenue authorities 
the land was shown as defendants’ and the Com- 
missioner. and the Government had decided they 
could not eject defendants. But defendants own 
title-deed of 1871 and a subsequent document of 1893 
stated that the land was the property of Government. 
At the hearing of the suit, defendants desired to go into 
evidence on the foregoing points in order to establish 
estoppel and acquiescence against Government: 

Held, (1) that even accepting the case as put by 


defendants, there was no case for admission of evi- . 


dence. The Secretary of State was in no way con- 
cerned with anything which may have been done by 
the Municipality or its officers. It could not assist the 
defendants if in certain maps of the Revenue 
authorities made by them for their own guidance, the 
strip of land was inaccurately described. 

(2) That the present was a case in which the defend- 
ants were well aware that the land in suit was 
not their property and that they had norights over 
it beyond certain easements they had encroached 
upon, in the hope that these encrouchments 
might escape the notice of plaintiff's agents at the 

lace. 
$ (3) That as defendants’ own title-deed brought to 
their knowledge the title of Government, the 
doctrines of estoppel and acquiescence were not 
applicable. : 

(4) That the suit was governcd by sixty years’ 
rule of limitation. 


First appeal from the decision 01 the 
District Judge ef Ahmedabad, in Civil Suit 
No. 103 of 1908. 

Mr. Daji Abaji Khare (with Mr. Manmukh- 
ram K. Mehta), for the Appellant. 

Mr. Coyajt (with Mr. Govindlal N. 
Thakor), for the Respondent. 


Judgment.—rThis is anappealagainst 
a decree made by the District Judge of 
Ahmedabad in favour of the plaintiff, the 
Secretary of State for [ndia in Council. 


The suit was filed to recover possession 
of a small strip of land about 68 feet long 
and about 2 feet broad with a Naveli or 
passage which ran between the defendants’ 
properties on the north and the dheramsala, 
of which one Bapuji Jagannath was the 
trustee in possession, to the south. Although 
the nominal plaintiffis thus the Secretary of 
State for India in Council, the real plaintiff 
who is substantially interested in the fate of 
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the suit is Bapuji the trustee in possession 
of the dharamsala. 

The plaintiff claimed to recover posses- 
sion of this strip of land after removing 
from it certain encroachments made on it 
by the defendants’ buildings. : 

Great difficulty was experienced in the 
Court bslow in ascertaining the real ground 
upon which the defendants songht to meet 
the plaintiff's case. They began by setting 
up their own title, then ther abandoned this 
ground and in lieu of it relied upon certain 
allegations as to acquiescence and estoppel on 
the part of the servant8 of the plaintilf, 
Their allegations, however, upon this head 
were so vague and loose that the learned Dis- 
trict Judge found it necessary to question 
their legal adviser as to what exactly his 
position was in this matter. 

As this action of the District Judge has 
been subjected to some little criticism here, 
we take occasion to say that, in our opinion, 
that action was not only justifiable but 
laudable. Ib was essential to the correct 
determination of this suit, as it always is 
essential, that the real controversy between 
the parties should be ascertained by the 
learned Judge, After giving the Pleader time 
to consider his attitude the Judge asked bim 
to explain clearly what he meant by saying 
that the suit was barred by estoppel and 
acquiescence. Exhibit No. 38 records the 
Pleader’s answer in full and from it we 
extract the following sentences: “The land 
is not entered in the Government records in 
any of the land registers relating to the town 
of Dhandhuka. The land has been in our 
possession and enjoyment for the last more 
than forty-eight years. We built on the land 
after receiving permission from the Munici- 
pality in 1895. All the Government Officers 
at Dhandhbuka are aware of the fact that we 
built at Dhandhuka, The building was 
inspected from time to time by Municipal 
Officers when it was being erected and they ` 
have made reports to that effect. In various 
maps made by theorder of the Municipality 
and by the orders of the Revenue authorities 
theland has been shown as ours, and the 
Commissioner and the Government have also 
decided that they cannot eject us. They have 
not said in those orders that the land is 
ours.” 

Upon consideration of the pleadings supe 
plemented by the statements given by both 
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Pleaders from one of which the foregoing 
passage is extracted, the learned District 
Judge came to the conclusion that the 
defendants had made no case to entitle 
them to go into evidence inasmuch as their 
own title-deeds informed them of the fact 
that the ownership of the disputed strip. 
of land was with the Government and the 
Government had sixty years’ period of limita- 
tion within which to assert its rights. 

The defendants now appeal here contend- 
ing that the learned Judge was wrong in 
shutting them oub from the possibility of 
leading evidence and they urge that, whether 
they are able or not to establish the proposi 
tion for which they contend, they ought at 
least to be provided with full opportunity of 
doing 80. 

It seems to us, however, that the District 
Judge was right in the view which he took 
of the case. The defendants’ own title-deed 
js Exhibit 61, which we have read and 
which in plain terms sets out that the strip 
of land in suit is the property of the Gov- 
ernment The defendants must be taken to 
be acquainted with their title-deed which is 
dated 1871 and in consequence to be aware 
that the Government is the owner of this 
land. The same statement, moreover, is 
made also in Hxhibit 31, the title-deed of 
Bapuji and also in Exhibit No. 29, the mort- 
gage-deed, executed in 1893 by the defend- 
ants’ predecessors to the defendants them- 
selves. 

With these statements of the Government’s 
title brought to the defendants’ knowledge 
by these deeds, it seems to us that the ground 
for invoking such doctrines as estoppel and 
acquiescence is cut away from under the de- 
fendants’ feet. : 

As appears from the language of section 
115 of the Evidence Act itself and, as was 
observed by Sir Charles Farran in Honapa v. 
Narsapa (1), “ when both parties are equally 
conversant with the true state of the facts, it 
is absurd to refer to the doctrine of estoppel.” 

Reference may also be made with advant- 
age to what was said by the Privy Council 
in Bent Ram v. Kundan Lal (2), where their 
Lordships regretted that a loose and inade- 
quate statement of the rule of equity had ob- 
tained currency in the lower Courts, They 

(1) 23 B. 406 at p. 409. 


(2) 21 A. 496 at p. 501; 26 LA. 68; 30, W.N. 
502. 
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go on to explain that “the proposition of 
acquiescence if it were supplemented might 
possibly be made to apply to the case where 
the owner of land sees another person erect- 
ing buildings upon it, and knowing that 
such other person is under the mistaken þe- 
lief that the land is his own property, pur- 
posely abstains from interference, with the 
view of claiming the building when it is erect- 
ed.” 

The same propositions were also considered 
at length by Lord Cramworth in Ramsden v. 
Dyson (3) and at page 141 of the report his 
Lordship says: “But it will be observed 
that to raise such an equity two things are 
required, first, that the person expending the 
money supposes himself to be building on his 
own land ; and, secondly, that the real owner 
at the time of the expenditure knows that 
the land belongs to him and not to the per- 
son expending the money in the belief that 
he is the owner. For ifa stranger builds on 
my land knowing it to be mine, there is no 
principle of equity which would prevent my 
claiming the land with the benefit of all the 
expenditure made on it. There would be 
nothing, in my conduct, active or passive, 
making it ineguitable in me to assert my 
legal rigbts.” Andin such a case as we 
have here, where the building was done with 
the knowledge that the land belonged to an- 
other, there his Lordship says of the builder, 

he knew the extent of his interest, and it 
was his folly to expend money upon a title 
which he knew wouid or might soon come to 
an end.” 

We are of opinion, as the learned Judge 
below was of opinion, that the case before us 
is aptly described in the foregoing passages ; 
in other words, thatit is a case where the de- 
fendants, being perfectly aware that the land 
in suit was the property of the Government 
and that they, the defendants, had no rights 
over it beyond certain easements, encroached 
upon it in the hope that their encroachments 
upon this small inconspicuous strip of land 
might escape the notice of the agents of the 
plaintiff in the town of Dandhuka. In fact 
it would seem to have escaped their notice 
for a period of thirteen years, but the Govern- 
ment have a period of sixty years under the 
law of limitation and there is no question 
that the suit isin time. 

(3) (1865) LOR. 1 H. L. 129; 12 Jur. (N. s.) 506; 14 
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We would observe also that, accepting the 
case as put by the defendants’ Pleader in the 
words which we bave cited, we think that it 
makes no case for the admission of evidence. 
The Secretary of State is in no way concern- 
ed with anything which may have been 
done by the Municipality or the officers of 
the Municipality. It cannot, in the circum- 
stances of this case, assist the defendants if in 
certain maps of the Revenue Authorities made 
by those authorities for their own guidance, 
this strip of land is inaccurately described. 

As to the assertion that the Commissioner 
and the Government have decided that they 
cannot eject the defendants, that is obviously 
beside the mark. For the Commissioner's 
order referred to is Exhibit 30, and all that 
that Officer decided is that the contending 
parties, that is to say, Bapuji and the defend- 
ants, would be wise to decide their difference 
by a civil suit, and in the meanwhils that it 
was unnecessary for Government to fight the 
battle of the dharamsala, and all that the 
Government did was to approve’and confirm 
this very non-committal order of the Com- 
missioner. 

Upon the whole, therefore, we are of 
opinion that the case made by the defendants 
themselves put them out of Court and that 
the learned Judge was right in so deciding 
and in refusing to allow them to give evidence 
which could lead nowhere and serve no useful 
purpose. : 

We, therefore, dismiss this appeal with 
costs confirming the decree with this varia- 
tion that instead of possession being awarded 
for the usage mentioned in paragraph 2 
of the plaint, possession will be awarded 
subject only to the easements existiug over 
the landin favour of defendants as owners of 


the northern premises. f 
Decree varied. 





(s. c. 18 Bom. L. R. 101.) 
BOMBAY HIGH COURT. 
First Crvin APPEAL No. 14 or 1909. 
October 4, 1910. 
Present:-—~Mr. Justice Batchelor and 
Mr. Justice Rao. 
DASSA RAMCHANDRA PRABHU— 
APPELLANT 
versus 
NARSIMHA DAMODAR BHATT— 


RESPONDENT. - | 
Trust— Religious trust-—~-Dedication of property—Gift 
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burdened with obligation to maintain certain religious 
services—Donee to have beneficial enjoyment after dis- 
charge of burden—Decree against donee —Attachment 
inerecution of his beneficial interest—Construction of 
deed. 

By a partition-deed between a father and sens, 
certain plots, the income whereof was stated to be 105 
khandis of rice and 2,200 cocoanuts, were allotted to 
one of the sons V., who was to make over 83 khandis 
of rice, Rs. 17 in cash and 920 cocoanuts to the father 
during the latter’s life-time for maintenance of the 
divine services of the home. After the death of the 
father, F. was to take these profits and perform 
the said divine services. It was also provided that if 
F., should improve the land and raise extra produce, 
no claim could be made upon him to spend more 
for the divine services. another clause provided 
that if the assessment of the lands was increased or 
diminished, V. should bear the same and hold the 
lands upon these conditions from generation to 
generation. The deed prohibited VY. frum mort- 
gaging or selling the lands. 

The holder of a decree against V. attached Vs 
interest inthe land. The plaintiff brought the pre- 
sent suit for a declaration that the property was not 
liable to attachment asit was dedicated to religious 
purposes: 

Held, (1) that there was by that deed no complete 
dedication of property to a religious trust but merely 
a giftto F. of the property subject to an obligation 
to perform certain services; 

(2) that after the discharge of the burden so 
imposed, V. was left in the enjoyment of a beneficial 
interest which was attachable in execution of a 
decree against him. 

Letters Patent Appeal from the following 
judgment of the Chief Justice in Second 
Appeal No. 355 of 1908, dated February 12th 
1909. 

Judgment.—The question in this 
case is whether the plaintiff is entitled’ to a 
declaration that the property in suit is not 
liable to attachment and salein execution of 
the decree obtained by the first defendant 
against the second defendant. 

The District Judge has held that no por- 
tion of the corpus of the estate can be applied 
in satisfaction of the decree obtained by the 
defendant. That decision is based upon the 
assumption that the case is governed by the 
decision of the Privy Council in Bishen Chand 
Basawat v. Nadir Hossein (1). 

The material facts relating to this property 
are that it was, on the occasion of the parti- 
tion between the owner and his sons, 
assigned to one of the sons named 
Vithoba and it was provided that out of the 
yearly produce which then amounted to 103 
khandis of rice and 2,200 cocoanuts, £4 khandis, 
Rs. 17 in cash and 920 cocoanuts should dur- 
ing his life-time be given to the father for 


(1) 15 0. 329; 15 LA L 
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the maintenance of certain religious services, 
and that after his death those religious services 
should be performed by Vithoba, but Vithoba 
was to be at liberty to improve the property 
and raise extra produce without any one hav- 
ing any claim upon him for such extra 
produce, and if the assessment was raised 
or diminished, he was to bear the 
burden or reap the benefit of that rise 
or diminution. From this it appears that 
the expenditure upon the religious cere- 
monies was to be defrayed by a charge upon 
this particular property gnd that subject to 
that the produce was to be for the benefit of 
Vithoba. 

In the case of Bishen Chand Basawat Vi 
- Nadir Hossein (1), to which I have above re- 
ferred, the facts were different. There the 
whole ‘of certain property wasassigned to a 
. person as trustee. He was to be allowed to 
draw a trustee’s monthly wage of Rs. 40, and 
the whole of the yearly profits of the estate 
were to be expended by him in the manner 
provided by the trust-deed. It was held by the 
Judicial Committee in that case that the 
corpus so dedicated in trust could not be soldin 
execution of trustee's debt although it might 
be, as suggested by the High Court, that the 
emoluments of the trustees might. be attached 
and sold in execution. This distinguishes 
the case altogether from that now before me. 
The cases cited by Mr: Nilkanth, [Basu Dhul 
v. Kishen Ohunder Geer Gossain (2) and Fattoo 
Bibee v. Bhurrut Lal Bukat (3)], are more in 
point, The head-note of the first case is as 
follows :— A property wholly dedicated to 
religious purposes cannot be sold but where a 
portion only of its profits is charged for such 
purposes the property may be sold subject to 
the charge with which it is burdened.” 

The decree of the District Judge must be 
set aside and that of the Subordinate Judge 
restored, and this appeal allowed with costs 
in this Court andin the lower Appellate Court. 

Against this decision the plaintiff preferred 
an appeal under the Letters Patent. 

Messrs. D. A. Khare, P. M. Vinekar and 
P.N. Pandit, for the Appellant. 

Mr. Nilkanth Atmaram, for the Respond- 
ent. 

Judgment,—This was a suitin which 
the plaintiff prayed for a declaration that the 

_ Property in question was not liable to attach- 


(2) 18 W. R. 200. 
(8) 10 W. R. 299. 
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ment and sale in execution of a decree obtain- 
ed by the first defendant against the second 
defendant, inasmuch as it was property reserv- 


‘ed for the performance of a certain religious 


trust. 

The learned Subordinate Judge in the 
Court of first instance dismissed the suit, hold- 
ing that the document relied upon as con- 
stituting the trust did not constitute a trust 
but showed thatthere was here only a gift 
burdened with an obligation. 

In the Court of appeal, however, the 

learned District Judge took another 
view, and was of opinion that there was a 
good complete trust of the property which in 
consequence was not liable to attachment and 
sale. 
» Against the District Judge’s decree an 
appeal was presented to this Court; it 
was heard and decided by the Chief Justice 
who accepted the Subordinate Judge's 
view of the case as correct and restored 
his decree reversing that of the District 
Judge. 

Now, finally, from the 
an appeal is made to us. 

The case at first sight may present 
some little difficulty in determining on which 
side of the line it ought to be considered 
to fall, but now that it has been fully 
argued on both sides, we are unable to en- 
tertain any doubt: whatever but that the 
correct view is that which was taken 
by the Chief Justice. The controversy 
turns upon the meaning of the partition- 
deed, Exhibit 59 P. Is there by that 
deed a complete dedication of this pro- 
perty to a religious trust or is there merely 
a gift to Vithoba of the property subject to 
an obligation to perform certain services ? 


Chief Justice's decree 


If there was a complete dedication, then ad- 


mittedly the property is not liable to attach- 
ment, If there was merely a gift burdened 
then an attachable inter- 
in Vithoba. The 
cases illustrating the two extremes are 
Bishen Chand Baswat v. Nadir Hossein (1) 
and Basu Dhul v. Kishen Chunder Geer (2). 
The question really is where, between these 
extreme points, does this case fall, and 


.the way to ascertain thal, is we think to 


look to the deed itself. It is a deed 
to which the whole family were apparent- 
ly parties, and it sets out in tabular 
form the details of the divine service to be 


770 
MAUNO EYA V. MAUNG O ZA. 


performed annually in the. house-hold and 
the particulars of the expenses required for 
maintaining them. The total of these ex- 
penses comes to 8} khandis of rice, Rs. 17 
in cash and 921 cocoanuts. 

Thereafter the deed goes on,— ‘These plots 
the income whereof has been settled to be 
10} khandies of rice and 2,200 cocoanuts 
should from this date be enjoyed by Vithoba 
Prabhu who should from the current year 
1892 pay to Government the assessment 
Rs. 14-8-0 and local fund cess Rs. 0-14-6 in 
respect of the same and hand over to me 
the following profits namely, 8 khanddes 
of rice, Rs. 17 in cash and 920 coccanuts 
in my life-time. Iam to maintain the divine 
services mentioned above with the help of 
the same. Vithoba Prabhu-should take these 
profits after me, (that is, after my death); 
and perform the Said divine ‘services on the 
respective occasions ’ 

Now, pausing there, we see that what is 
given is given to Vithoba Prabbu and consists 
of 10} shandis of rice and2,200cocoanuts. But 
out of this entire gift a reservation is made of 
part, and the reservation js imposed as a bur- 
den or obligation upon the donee. But after 
the discharge of the burden so imposed, the 
donee is left in beneficial enjoyment of con- 
siderable property which works out at Rs. 50 
or upwards. 

Then another clause in the deed recites 
“some money has to be spent on plot Survey 
No. 42. Should Vithoba Prabbu spend it 
and get the land improved and raise extra 
produce, none can claim from him either that 
more should be spent for the divine services 
than what has been now settled or that any 
profits are due to him (the claimant).” 
Again, in a later clause it is provided, “should 
the assessment of these lands be increased or 
diminished in the Revision Survey, Vithoba 
Prabbu should bear the same and hold 
these lands upon these conditions from gener- 
ation to generation.” That is to say, what- 
ever increase in the profits Vithoba can secure 
by prudent cultivation goes not to the endow- 
ment but into his own pocket, and any in- 
crease or decrease in the Government assess- 
ment is in the same way to damnify or to 
benefit Vithoba personally and not the 
endowment. 

It seems to us clear from the particular 
words in this deed that all that is given 
to the endowment is that specific amount 
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83 khandis of rice, Rs. 17 in cash and 92 
cocoanuts which is expressly stated in more 
than one passage and that endowment is 
merely & burden placed upon the larger gift 
which is made to Vithoba. If we are right 
in thinking that that is the meaning of the 
deed considered as a whole, our opinion need 
not be shaken by the clause in which it is 
sought to prohibit Vithoba Prabhu from 
mortgaging or selling the lands in question. 
For that clause would merely be an attempt 
to impose restrictions repugnant to the gift 
such as are frequently made in such docu- 
ments and would be of no avail. 

For these reasons we are of opinion that the 
decree already made by this Court is the right 
decree. 

We affirm it and dismiss this appeal with 
costs. 

Appeal dismissed. 


(s. c. 4 Bur. L. T. 40.) 

LOWER BURMA CHIEF COURT. 
Second Crivru Arrear No. 295 or 1909. 
January 4, 1911. 

Present:—Mr. Justice Twomey. 
MAUNG PYA AND ANOTHER— Deranpants— 
APPELLANTS 

A versus 
MAUNG O ZA AND anorazR—PLAINnTIFFS-—~ 


RESPONDENTS. 

Sale —~Conditional sale—Redemption—Re-purchase 
—Vendee in possession—Price paid—Sale-deed uns 
registered—Evidence Act (I of 1872), ss. 68, 110—~ 
Admission--Pro0f/-—Burden of proof —Suitfor possession, 

Plaintiff sued for redemption alleging that he had 
sold the land in suit ont and out to defendant 
for Rs. 250 less than 12 years before suit but that at 
the time of sale a stipulation was made for re-purchase 
by the plaintiff at any time on payment of the pur- 
chase-money. The sale-deed was unregistered but 
the defendant had obtained possession on payment 
of the price: 

Held, (1) that the suit, though ostensibly for redemp- 
tion of ‘mortgage, was in reality a suit for enforce- 
ment of the alleged stipulation to allow re-purchase; 

(2) that the sale was not ineffectual on account of 
non-registration of the sale-deed, because the defend. 
ant had paid the price and obtained possession and 
consequently had the equitable right to demand that 
the plaintiff should complete his title by a formal 
registered conveyance; 

(3) that as the plaintiff had admitted in the plaińt 
the factum of an absolute sale in favour of defendant 
it was unnecessary for the latter to prove the sale; 

(4) that the burden of proving the stipulation as to 
re-purchase lay on the plaintiff; 

(5) that even if the suit be supposcd to ke for 
redemption of a mortgage by conditional tale, the 
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burden of proving the alleged mortgage lay on the 
plaintiff who was out of possession. 

Special Civil second appeal preferred 
against the decision of the District Court of 
Prome in Civil Appeal No. 52 of 1909, revers- 
ing the judgment and decree of the Town- 
ship Court of Paukkaung in Civil Regular 
No. 68 of 1909. 

Mr. Jordan, for the Appellant. 
Mr. May Oung, for the Respondents. 


Judgment.—the _ plaintiff-respond- 
ent’s case was that the land in suit had been 
sold outright for Rs. 250, to the defendant- 
appellant, Maung Pya, but that at the time 
of sale, stipulation was made for re purchase 
by the plaintiffs-respondents at any time on 
payment of the purchase-money. The suit 
was thus really a suit for enforcement of an 
alleged stipulation to allow  re-purchase, 
though it was framed asa suit for redemp- 
tion of mortgage. 

‘The defendants denied the alleged stipu- 
lation for re-purchase and they were success- 
ful in the Township Court which dismissed 
the suit. 

On appeal, however, the District Court held 
that as the document of sale was unregister- 
ed, the sale was ineffectual and as the de- 
fendants had not held the land for twelve 
years, they had no claim by adverse posses- 
sion. lt was, therefore, decreed that the land 
should be given up by the defendants on pay- 
ment to them of the purchase-money, Rs. 250, 
less costs. 

The learned Judge of the District Court 
altogether overlooked the plaintiff's admission 
in the plaint that the transaction was, in form, 
an absolute sale. This admission in the 
pleadings rendered it unnecessary for the de- 
fendants to prove the sale. The defendants 
having paid the price and obtained possession, 
have an equitable right to demand that the 
plaintiff should complete their title by a for- 
mal registered conveyance. 

Their evidence altogether outweighs that 
of the ex-Revenue surveyor and it must be 
held that there was no stipulation such as the 
plaintiff alleges. 

“The plaintiff failed to discharge the burden 
of proof under section 110 -of the Evidence 
Act and his suit was rightly dismissed by the 
Township Court, 

The burden of proving the stipulation as to 
re-purchase, lay upon the plaintiff. Only one 
witness: produced by the plaintiff was able.to 
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give direct evidence as to the alleged stipula” 
tion. This was the ex-Revenue surveyor, 
San Thu. The only other witness called by 
the plaintiff was the village headman Maung 
Aung who’ was not present at the actual 
transaction, but. spoke of a subsequent con- 
versation with Nga Pya (defendant), in which 
the latter said he would return the lan to 
Maung O Za (plaintiff) if the money were 
re-paid. This does not help the plaintiff much. 
On the other hand, the defendants produced 
three witnesses to prove that there was no 
stipulation for re-purchase. Two of them 
are related to the plaintiff and had been his 
sureties for a previous loan of Rs. 250, the 
loan for the payment of which, the plaintiff 
sold the land. The third witness, Maung Po 
Myin, is the man who was the plaintiff's 
creditor for Rs. 250. These witnesses werg 
fully acquainted with all the negotiations re- 
lating to the land and there is no reason to 
believe that they are at all biassed against the 
plaintiff. 

It may be noted that the result would have 
been the same if, as the District Court sup. 
posed, the suit were really a suit for redemp» 
tion of a mortgage (i.e. a mortgage by cone 
ditional sale). It would be for the plaintiff 
who is out of possession to prove (under secs 
tion 110, Evidence Act) the alleged mortgage, 
Without such proof this suit will fail notwith- 
standing the defect in the defendant's title, 
which rests on an unregistered document, 

The decree of the District Court is set 
aside and the Township Court’s decree is. res 
stored, The respondents will pay the appel. 
lants’ costs in all Courts. 


Decree set uside, - 





(s, 6. 4 Bur. L. T, 48.) g | 
LOWER BURMA CHIEF COURT. 
"  Crvin Ravistox No. 70 or 1909. 
July 8, 1909. 
Present: —Mr. Justice: Parlett. 

-CHENNIAH GHETTY AND avorHer— 

APPLICANTS ; 
_, versus 
MA Mi—Responpent. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
rr. 2,5—Eastension of time for redemption of a forecloswie 
aye has no power toextend the time fixed by 
it for paying into Court the amount due under a 
foreclosure decree. 


Appeal against the order of the Sub-Divi- 


772 
ABDUL MAJID V. ABDUL MAJID, 


‘sional Court of: Insein, dated the 5th May 
1909, passed in Civil Suit No. 182 of 1908, 
granting an extension of time to redeem the 
mortgaged property. 

Mr. Kysw Din. for the Applicants. 

Judgment. — On the 25th of Septem- 
ber 1908, the applicant obtained a decree 
against respondent for Rs. 1,317-8 principal and 
interest due on a mortgage of land, with costs 
and interést, and respondent was ordered to 
pay the amount due within 6 months, failing 
which’ she was to be debarred from all right 
to redeem the mortgaged property, which 
was further ordered to be sold, and the pro- 
ceeds of the sale applied towards the payment 
of the amount decreed. 

On 27th March 1909, respondent applied for 
an extension of time within which to pay the 
amount decreed, and the Sub-Divisional Judge 
granted her an extension up to the 5th 
February 1910. 

Revision of that order is now sought for. 

The record does not show under what pro- 
vision of law the Sub-Divisional Judge con- 
sidered himself to be acting when he grant- 
ed the extension, but Counsel for the ap- 
plicant says that the Judge made a verbal 
reference to the concluding paragraph of 
clause 2 of Order XXXIV, rule 8, Code of 
‘Civil Procedure. 

That rule and rule 2, however, apply solely 
to suits for foreclosure. ‘The form of the 
decree and procedure to be followed in a snit 
for sale like the present case are prescribed 
in rules 4 and 5 of the same Order. These 
rules contain no provision empowering the 
Court to enlarge the time. On the con- 
trary clause 2 of rule 5 is mandatory and 
lays down that, on failure to pay the amount 
within the time fixed, the Court shall order 
the property to be sold. 

The decree-holder is, therefore, entitled, on 
his application to have the mortgaged pro- 
perty brought to sale, and any order to extend 
the time is illegal. 


The order of the Sub-Divisional Judge ex- 
tending the time for the payment of the 
amount decreed is, therefore, set aside. Re- 
spondent will pay applicants’ costs. Advocate’s 
fee one gold mohur. 

Order set aside. 
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(s. c. 4 Bur. L. T. 44.) 
LOWER BURMA CHIEF COURT.. 
Seconp Civin Arrear No. 206 or 1908. 
i May 25, 1909. 

Present:—Mr. Justice Moore. 
ABDUL MAJI D—PLAINTIPE -APPELLANT 
versus 
ABDUL MAJID—Derenpanr— RESPONDENT, 

Lis pendens—Sale of mortgaged property wndera 
money-decree during pendency of the mortgagee’s suit 
on the mortgage—Rights of the auction-purchaser in 
execution of the money-decree. 

During the pendency of a mortgagee’s suit for 
recovery ofthe amount due on his mortgage, a third 
person obtained a moneyslecree against the mort- 
gagor and had the mortgage property sold: 

Heid, thas, in the absence of fraud, the sale in exe- 
cution under the money-flecree was a sale pendente 
lite as regards tho mortgage suit and as the 
auction-purchaser bought only the equity of 
redemption his title to the land would be subject 
to the rights of the- mortgagee. 

Appeal against the decree of the District 
Court of Akyab, passed on. 22nd July 1908, 
in Civil Appeal No. 59 of 1908, reversing 
the decree of the Township Court of 
Kyauktaw and dismissing the appellant’s 
(plaintiff's) suit in Civil Regular No, 64 of 
1908. 

Mr. Ba Hla Oung, for the Appellant. 

Mr. N. O. Sen, for the Respondent. . 

Judgment.—oOne “Maw Sandaran ” 
(sic) got a money-decree against “ Nawzu- 

mula” (sic) and another. 

On the 8th. September 1906, Kyaw Zaw 
Pru bought-at an auction-sale in execution of 
this decree the 13'06 acres of land the subject 
of the suit, for which he paid Rs. 33. This 
sale was confirmed on 19th October 1906, and 
sale certificate was issued on 21st November 
1906, and bears that date. Kyaw Zaw Pru 
sold the same by registered deed to appellant 
on 25th December 1906. The sale certificate 
was registered on 23rd November 1906, 
Meanwhile, however, in Civil Regular No,- 116 
of 1906, respondent Abdul Majid had on 2nd 
July 1906, instituted a suit against Nawzu- 
mula and one to recover Rs. 120 upon a mort- 
gage of this very land. He got an ex parte 
decree on 17th September 1966, directing that 
if the money were not paid ina month: the 


‘land should be sold. It was sold. on 5th 


January 1907, confirmed on 16th February 


: 1907 and sale certificate was issued to re- 


spondent the awuction-purchaser on 20th 
February. There is no allegation of fraud. 
The land seems to have been sold and pur- 
chased on each occasion in good faith. The 
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sale in execution under the money-decree. 
was a sale pendente lite as regards the mort- 
gage-suit and the best position that the 
auction-purchaser or his successor-in title could 
claim was to stand in' the shoes of Nawzumula 
as purchasers of the equity of redemption. 
Appellant certainly got no perfect ‘title 
till after the mortgage decree had been passed. 
but even if his title be dated back to Kyaw. 
Zaw Pru’s auction-purchase, the purchase 
being made pendente lite, was subject to the 
rights of the mortgagee-respondent. Plaintiff 
could, until the expiry of the time for re- 
demption, have re-claimed the mortgage. I 
do not see how he can re-claim to do so after 
the mortgaged property has been soid. The 
effect of the sale under the mortgage-decree 
was to extinguish the equity of redemption 
which was the only right which appellant had 
acquired. I think, therefore, the suit was 
rightly decided in the lower Appellate Court- 
and I accordingly dismiss this appeal. 
Appeal dismissed. 





(s, c. 4 Bur. L. T. 45.) 
‘LOWER BURMA CHIEF COURT. 
Secons Civit Appeat No. 112 or 1909. 
; April 28, 1910. 

:  Present:—Mr,. Justice Hartnoll. 
VENKATACAHELLUM CHETTY— 
PraintirF—A PPELLANT 
versus 
NAGAPPA CHETTY—Derenpant— 
RESPONDENT, 

Limitation Act (XV of 1877), Sch. II, arts. 11 and 29. 

The plaintiff, after having unsuccessfully pro- 
ceeded under the claim sections of the Civil Procedure 
Code, sued the defendant for the return of the sale- 
proceeds realised by the sale of property which 
plaintiff alleged was his and had been wrongly 
attached: 

Held, that the euit as to limitation was governed 
by article 29 and not under article 11. 

Article 11 deals with a suit bya person to establish 
his right to, or to the present possession of, the pro- 
perty comprised in the claim petition. Article 29 
deals with a suit for compensation for wrongful 
seizure of moveable property under legal process. 

Appeal against the decree of the Divisional 
Court cf Toungoo, dated the llth January 
1909, passed in Civil Appeal No. 54 of 1908, 
dismissing the appeal of fhe appellant (plaint- 
iff) against the decree of the District Court, 
Pyu, in Civil Sait No. 108 of 1906. 

Mri Mc Donnell, for the Appellant. 

Mr. Higinbotham, for the Respondent. 
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Judgment.—tThe one point for deci- 
sion in this case is whether article 11 or 
article 29 of the second Schedule of the 
Limitation Act is applicable. 

The plaint sets out that the defendant 
attached certain paddy stored in the 
granary of the plaintiff during the progress 
of a suit agaiust other persons, that the 
plaintiff successfully applied for removal 
of ‘attachment, that the paddy was sold in. 
execution for Rs. 2,571-9-9 and that the de- 
fendant appropriated this money. The 
plaint then says “that the defendant having 
received the plaintiffs money as stated above 
is bound to refund the same.” Great stress 
is laid on the case of Shiboo Narain Singh v. 
Natabar Nandi (1) in which Garth, ©. J. 
said “Section 283 of the Code enables a party 
against whom an order has been made in 
execution proceedings to bring a suit to 
establish his rights whatever they may be, 
but it says ee as tothe nature of the 
BIDANG Kab a naa KA NGA aa aa A person 
whose goods are illegally - sold under 
an execution sale does not lose his right to 
them, although he may have claimed them 
unsuccessfully in the execution proceedings. 
He may follow them into the hands of the 
purchaser or any other, person, and sue 
for them or their value without reference to 
anything which has taken place in the execu- 
tion proceedings.” 

Article 11 of the second Schedule of the 
Limitation Act (XV of 1877) deals with a 
suit by a person to establish his right to, or 
to the present possession of, the property 
comprised in the order thatis adverse. Article 
29 deals with a suit for compensation for 


wrongful seizure of moveable property 
under legal process. In the present case 
it seems to me that the. appellant is 


not bringing a suit to establish his right to 
the paddy. If so, he would naturally sue 
the person, into whose hands it passed on 
sale. He would sue that person forthe paddy 
or its value. Iam, therefore, of opinion that 
article 11 does not apply. 

The appellant is suing for the sale-proceeds 
of the paddy in execution on the ground that 
the paddy was wrongly seized and sold, and 
this to meis nothing but a suit that comes 
under article 29. 

I, therefore, dismiss the appeal with costs. 

Appeal dismissed. 

(1) 7 C, 608; 9 ©. L. R. 8, 
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MAUNG PO ON v. MAUNGH TON 0. 
(s. c. 4 Bur. L. T. 46.) 
LOWER BURMA CHIEF COURT. 
Seconp Civit APPrAL No. 251 os 1909. 
May 2, 1910. 
«+ Present;—Mr, Justice Hartnoll. 
MAUNG PO ON— DeFENDANT— APPELLANT 


versus 


MAUNG TUN U-—PLAINTIFE— RESPONDENT. 
Limitation Act (XV of 1877), Sch. II, arte. 29 and 

120—Suitt for recovery of value of moveable property 

wrongfully seized and sold'‘in execution of a decree. 

“A suit to recover the value of moveable property 
wrongfully seized and sold in execution of a decree 
is one for compensation for wrongfal seizure of pro- 
perty under legal process and the period of iimit- 
ation prescribed therefor is contained in Article 29 
and not Article 120 of the Limitation Act. ; 

Nilakanta v. Imam Sahib, 16 M. 361, distinguished, 

Damaraju Narasimha Rau v Thadinada Gangaram, 
18 M. L. J. 590; 4 M. L. T. 271 and Ram Narain vy. 
. Umroo Singh, 29 A. 615; A. W. N. (1907) 194; 4 A. L. 

J. 548, followed. 


Appeal against the decree ‘of the District 
Court, Hanthawaddy, passed on the 21st 
August 1908, in Civil Appeal No. 115 of 
1908, dismissing the appeal of appellant 
(defendant) against the decree of the 
Township Court of Taikkyi passed in Civil 
Suit No. 168 of 1908 granting a decree for 
Rs. 304. 

- -Mr. Sealy, for the Appellant, 

Mr. Bijapurkar, for the Respondent. 

Judgment.—tThe facts as set out by 
the District Judge in his judgment have not 
been disputed and are as follow. The ap- 
pellant Maung Po On attached certain logs 
lying in the Government depot alleging that 
they were the property of Maung Zan his 
judgment-debtor. Maung Tun U then applied 
for removal of attachment but was un- 
successful. He then, on the 5th January 
1904, instituted a suit for declaration of his 
ownership of the logs. Decree was passed 
in his favour on the 16th March 1904, 
The decree of the 16th March 1904 was 
appealed from and was finally confirmed 
in Tun U’s favour on the 13th March 1905. 
Now on the 17th February 1908 Tun U 
sued Po On for recovery of the sum of 
“Rs. 304-15 paid to him on the 16th 
February 1904. The Township Court gave 
‘a decree in Tun U's favour and this decree 
was confirmed on appeal to the District 
Court. A further appeal is now laid and 
it is urged that the suit is barred by limita- 
tion in that Article 29 of the second 
Schedule of the Limitation Act is applic- 
able, On the other hand, on behalf of the 
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respondent it is urged that Article 120 is 
applicable and the case of Nilakanta v. 
Imam Sahib (1) is relied on in the support 
of this argument. This was a suit in which 
the plaintiffs sued to recover money under 
the following circumstances. The defendant 
broughtto sale in execution a certain mortgage- 
right in respect of two pieces of land which he 
alleged to belong to Lis judgment-debtor. 
The plaintiffs purchased these rights and 
the greater part of the first plaintiff’s 
purchase-money was paid to the defendant 
in satisfaction of his degree. Subsequently, it 
was found that the jadgment-debtor had no 
saleable interest in the property in question 
and so plaintiff sued to recover his money. 
The Court held that the suit was one really 
brought under section 315 ofthe Code of 
Civil Procedure then in force and that as there 
was no special period of limitation fixed 
for such suits, article 120 applied. In my 
opinion. the decision in. that suit cannot re- 
gulate the decision in this one, whichis a 
suit to recover the value of timber wrongfully 
seized and sold in execution of a decree. In 
my opinion Article 29 is the one applicable and 
in support of my view I would quote the cases 
of Damaraju Narasimha Rau v. Thadinada 
Gangaram (2), and Ram Narain v. Umroo 
Singh (3). Article 29 seems to me to have been 
clearly enacted to govern suits of this nature; 
the’ suit is clearly one for compensation for 
wrongful seizure of moveable property under 
legal process. That being so, itis clearly 
time-barred and the decree of the Township 
Court is reversed and the suit dismissed with 
costs in all Courts. 
Appeal dismissed. 
(1) 16 M. 361. 


4 
(2) 18 M. L. J. 590; 4 M. L. T. 271. 
W. N. (1907) 194; 4 A. L. J. 548. 





(8. c. 4 Bur. L. T. 47.) 

LOWER BURMA CHIEF COURT. 
Srconp Civiu Appear No. 338 or 1909. 
January 12, 1911. 

Present: —Mr. Justice Twomey. 

M. R. P. L. P. PALANEAPPA CHETTY— 
APPELLANT 
versus 


MA SHWE ME—Responpent, 
Amendment of plaint in second appeal—Rudical 
change cannét be allowed—Declaratory suit based vn 
partition—Amendment to base claim on inheritance 
—Pleadings. 
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Amendments involving an entire change iu the 
form and character of a suit ara radical and cannot 
be allowed in a second appeal. 

Where plaintiff sued for a declaration of her title 
to a specific area on the basis of an alleged partition 
of the parent’s property, she was not allowed in 
second appeal, to amend the plaintand substitute a 
claim by way of inheritance to an undefined fifth 
share of the same. 


Appeal against the decree of the District 
Court of Tharrawaddy in Civil Appeal 
No. 129 of 1909, from Gyobingauk Township 
Court, Suit No, 462 of 1909. 

Mr. Hla Baw, for the Appellant. 

Mr. Villa, for the Respondent. 

Judgment.—Bhe plaintiff in this case 
is one of five children left by U Ibah Lin 
and Ma Nyein Aung and itis alleged that 
the five children inherited from their parents 
three pieces of land measuring altogether 
14,69 acres. The lands were mortgaged by 
two of the co-heirs to the defendants, a firm of 
Chetties, who obtained a mortgage-decree for 
the sale of the lands. The plaintiff sued the 
Chetty defendants fora declaration of her 
title to a specific area 2.82 acres out of 
the 14.69 acres attached and for stay 
of execution. With the plaint was filed 
a plan showing a specific area of only 
1.25 acres as claimed by the plaintiff. The 
plaint contained allegations that after the 
death of their parents the co-heirs effected a 
partition of the 14.69 acres and that a 
specific area of 2.82 acres was assigned in 
the partition to the plaintiff as roughly 
corresponding to her one-fifth share of the 
ancestral lands 

The only issue framed by the Township 
Court was whether there had been a partition 
as alleged and whether the plaintiff had been 
given possession of 2.82 acres as claimed by 
her. The Township Court found that there 
had been no partition and dismissed the suit. 
On appeal the District Court concurred in 
the finding that there had been no partition. 

But the learned Judge instead of dismiss- 
ing the appeal, set aside the decree of the 
Township Court and ordered each party to 
pay his own costs. The District Court has 
given no intelligible reasons for its order. 

In this Court the learned Advocate for the 
respondent supports the District Court’s 
order on the grounds that the suit was really 
one for a declaration of the plaintiff’s title to 
a fifth share of the ancestral land the whole 
of which had been mortgaged by two of the 

| ¢o-heirs without the consent or knowledge of 
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the other co-heirs. But this contention cannot 
prevail, What Ma Shwe Me sued for was 
a declaration of title in respect of specific 
area 2.82 acres which according to her al- 
legations had already come into her posses- 
sion by virtue of a definite partition of the 
ancestral land. She adhered to this state- 
ment of her case in the memorandum of 
appeal to the District Court. Both the 
lower Courts have found that the land when 
mortgaged to the Chetty was really undivid- 
ed, I think it would be unfair to the de- 
fendant-appellant at this stage of the case 
to allow an amendment of the pleadings such 
as the learned Advocate suggests, substituting 
a claim by way of inheritance to an undefined 
fifth share fora claim based on possession 
of a specific area of 2.82 acres. Obviously, 
if such were the suit, ib would be necessary 
to join the other co-heirs as defendants. 
Such radical amendments as these would in- 
volve an entire change in the form and 
character of the suit and I think it would be 
very unfair to the defendants-appellants to 
allow such amendments in second appeal. 

There can be no doubt that on the findings 
of the lower Courts the two co-heirs who 
mortgaged the undivided land had a subsist- 
ing right therein and that the mortgage 
was valid. Whether the alienation is good 
or not against the other co-heirs is a 
question which has not been investigated 
in this suit and on which no opinion can be 
ex pressed. 

The decree of the District Court is set aside 
and the decree of the Township Court is re- 
tored. The respondent will pay the costs of 
the appellants in all Courts, 


Decree set aside. 





(s. c. 4 Bur. L. T, 48.) 
LOWER BURMA CHIEF COURT. 
LURIMINAL APPEAL No. 231 or 1910. 
December 22, 1910. 
Present:— Mr. Justice Twomey. 
V. MADANJIT — APPELLANT 
versus 
EMPEROR—Responpent, 
Penal Code (Act XLV of 1860), s. 499, Buceps. 1, 8— 
Truth of imputation—Actual harm unnecessary— Public 
ood. 
7 In order to establish the offence of defamation 
under section 500 of the Indian Penal Code it is not 
necessary to prove that actual harm has been caused, 
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It is sufficient to show that harm was intended to the 
complainant’s‘reputation or that the accused person 
knew or had reason to believe that the imputations 
made by him would harm his reputation. 


Where a complainart described as a man 
with wom not even Turks, let alone Brahmins, 
could associate and the wedding of his daughter was 
characterised as a sinful carnival worthy of perdition 
—a moral end involving a disgrace, degradation and 
degeneration, it was held that the Janguago used was 
unrestrained, the object of the writer being to hold 
the complainant up to public execration. 


To entitle a person tothe benefit of exception (1) 
the statements made must not only be proved 
to be true but it must be shown that their publication 
was for the public good. Public good is the good of 
the general publio as contra-distingnished from that 
of an individual, The denouncing of a Brahmin for 
providing alcoholic refreshment at a wedding recep- 
tion for those of his guests who desired to partake 
of such beverages is not “for the public good”, 


IH Criminal Appeal against the order of the 
Western Sub- Divisional Magistrate, Rangoon, 
in Criminal Trial No. 384 of 1909. 


Messrs. J. R Des and K. B. Banurjee, for 
the Appellart. 


Messrs. Lentaigne, MeDonnel and Clifton, for 
the Respondent. 


|: Judgment.—tThe appellant, viz, Ma- 
danjit, proprietor and editor of a newspaper 
called the United. Burma, has been convicted 
and fined Rs. 500 for defaming N. P. Iyer, 
a Brahmin, by printing and publishing in his 
newspaper a leading article entitled “Mlechcha 
methods at a Brahmin marriage,” ‘The 
mavrriage..referred to was that of the com- 
plainant’s daughter to a Brahmin’ who had 
been called to the bar in England. Jt was 
contended by the appellant in the Magis- 
trate’s Court that the article in question 
was not defamatory, and in any case that the 
imputations contained in it were true and 
were published for the public good. (Ex- 
ception 1 to section 499, Indian Penal Code). 
The appeal is substantially on the same 
grounds. i 


The Sanskrit word. Mlechcha when used 
as anoun primarily means non-Aryan, not 
speaking the Sanskrit language and not cou- 
forming to Hindu institutions, a barbarian, a 
foreigner in general. But it has acquired 
secondrry meanings and among these are “an 
outcast”, “a very lower person”, “a sinner or 
nicked person,” “an eater of beef.’ When 
used as an adjective, however, the word seems 
to ke restricted to ifs original meaning, non- 
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Aryan or. foreign. (See V. S. Apte’s Sanskrit . 
Dictionary). In the heading of the article 
ccmplained of the word is clearly an ad- 
jective and probably to Hindu readers would 
signify nothing more than ‘“non-Brabmanical” 
with perhaps an added tinge of contempt 
frem the associations of beef-eating and other 
wickeducses which are implied when the word 
is used as a noun. 

The article extends to three columns on the 
front page of the paper. In one brief pas- 
sage ib is admitted that Hindus who visit 
England should “be taken back to the fold 
of the Hindu eccmmmfnity” on their return. 
Another passage contains some generalities 
as to “recognizing the spirit of the age”, ‘‘re- 
organizing society so as to fit the present 
day requirements, and importing -what is 
good in Western institutions.” The re- 
mainder of the article purports. to describe 
what occurred at the marriage of Jyer’s, 
daughter and the proceedings at that 
marriage are held up as a lamentable ex-, 
ample of wickedness. and degeneracy. To 
begin with, the orthodoxy of the marriage 


-rites in this case is vaguely questioned in the 


following sentence :— 

" We do not know how the marriage was 
performed and what ceremonies were gone 
through.” ' 

But the gist of the matter is contained in 
the following passage:— 

“We have been assured that at this mar- 
riage liquor, cakes and sweets were served on 
tables by half a dozen waiter boys in decent 
white clothing and that champagne, cider, 
whiskies, brandies and other brands of the 
abominable curse were -freely served to the 
party. ” i 

Tt would appear from the article that in- 
toxicating drinks were offered not only to the 
European, Eurasian and other non-Brahmin 
guests but also to Brahmins.’ For it is said. 
that “some of them (Brahmins) were per- 
fectly innocent and did not know.that liquor 
was offered to them unless they were told to 
the effect later on.” 

There is no definite statement in the arti- 
cle that meat was provided for the guests, 
but in ihe first column liquor and animal 
focd are mentioned together as accursed and 
inhuman institutions of the West, ard the 
employment of the word Mlechcha in bold 
lettering in the heading of the article seems 
io give colour to the suggestion. Jf it mas 
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not intended to iasinuate that the Brahmin 
rule against meat-eating had been infringed 
at the wedding, it is not easy to understand 
why this particular western practice should 
have been mentioned at all. After specifying 
strong drink and meat as things to be special- 
ly shunned, the article goes on to deplore the 
short-comings of some Brahmins in respect 
of these matters and from the generalities 
the article descends to the particulars of the 
Tyer—Ramachunder wedding feast. 

The language used to denounce the pro- 
ceedings at the marriage is unrestrained. A 
saying is quoted that a Brahmin who de- 
grades himself goes down to a pitch when 
even a Turk deems it below his dignity to 
mixup with him ” and the writer asks ‘ can 
we not say that the above saying , is verified 
in this case? ” Further on, the “sad sinful 
carnival ” is referred to as a subject of “cón- 
tempt, ridicule and yrancorous remarks.’ 
Again, “ Heavens save us from the terrible 
perdition such events prepare for us,” and 
“we cannot help pointing out publicly the 
disgrace, degradation and degeneration such 
moral crimes produce on society. ” 

The evidence shows that Europeans and 


Eurasians, non-Brahmin as well as Brahmin’ 


Hindus, were invited to the reception which 
followed the actual marriage ceremony, and 
that Iyer provided, inter alia, 25 lbs. of as- 
sorted cakes, two bottles of port and 2 bottles 
of champagne to regale the guests. It is 
not proved that port or champagne was 
actually offered to the Brahmin guests. 

One Brahmin boy of 9 states that he was 
offered some “ red water” and shortly after- 
wards felt-giddy and had to drink a whole 
bottle of soda water and lie down for quarter 
of an hour. The red liquid burnt his throat 
slightly as ib went down. This greedy child, 
however, admitted that he drank 8 or 10 
bottles of srated waters and we cannot be 
certain that his symptoms were due to drink- 
ing wine. 

It is urged that eggs were among the in- 
gredients of the cakes provided for the 
guests and that eggs arean animal food. It 
appears donbtful whether orthodoxy at the 
present day requires Brahmins to eschew 
foreign made cakes lest they may be made 
up partly of eggs. 
the defence says that he eats tinned biscuits 
of all kinds, and some biscuits contain eggs. 

From the statements of the witnesses for 
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both parties it seems doubtful whether the 
reputation of the complainant has seriously 
suffered from the imputations made in the 
article. But itis not necessary in order -to 
establish an offence under section 500, 
Indian Penal Code, to prove that actual 
harm has been caused. 

It is sufficient to show that harm to the 
complainant's reputation was intended or 
that the aceused person knew or had reason 
to believe that the imputations made by him 
would harm the complainant’s reputation. 

Explanation 4 to section 499 provides that 
harm is caused to a man’s reputation by any 
imputation which lowers his character as a 
Brahmin and the appellant must be presum- 
ed to have intended this result or to have 
known that it was likely to follow. It is 
sufficient to read the description of the com- 
plainant asa man with whom not even Turks, 
let alone Brahmins could associate, and of 
the wedding as a sinful carnival worthy of 
perdition, a moral crime involving disgrace, 
degradation and degeneration. The object 
was clearly to hold up the aa al to 
publie execration. 

The article is based on a modicum of truth, 
namely, that the complainant did provide 
some cakes, port and champagne for his 
European and Eurasian guests who were 
seated promiscuously among the Hindus, 

lt may be that the wine was carried round 
on the same trays that bore non-alcoholic re« 
freshments for the Hindu guests and that in 
this sense, the latter were offered strong 
drink. But this does not justify the state- 
ment that “champagne, cider, whiskies, bran- 
dies and other brands of the abominable 
curse were freely served to the party.” Dis- 
regard forthe truth is also shown in the 
veiled suggestion that the marriage rites were 
of a questionable kind and by the reference to 
meat-eating whichis abhorrent to all good 
Brahmins. 

But, even_assuming thab the statements 
made in the article arestrictly true, the appel- 
lant would still not be entitled to the benefit 
of exception, unless he could show the publi- 
cation was for the public good. On this point 
we have the dictum of a learned Hindu Judge 
Mutusawmy Aiyyar, J., in the case of Queen 
v. Srividya Sankara Narasimha (1). 

The act denounced by the accused in that 


case was the re-marriage of a Hindu widow 
(1) 6 M. 381. 


“778 
NGA PO OHIT v. EMPEROR. 


-and the Judge remarked— ‘It seems to me 
that the act denounced must be some unper- 
-mitted act, and that the good contemplated 
. must be that of the general public as contra- 
distinguished from what is regarded as a 
spiritual benefit by a particular act.” I 
think this interpretation of the words 
„“ public good” is sensible. It cannot be 
. held, therefore, that it is “for the pub- 
lic good” to denounce a Brahmin for pro- 
viding a little alcoholic refreshment at a 
wedding reception for those of his guests 
-who desire to partake of such bever- 
ages. It would be differentif the appellant 
“were a religious leader vested with authority 
over the complainant in respect of his reli- 
. gioùs concerns, The applicability of the 8th 
exéeption to section 499 might then have to 
be considered. But even in that case the 
appellant would probably be unsuccessful 
owing to his manner of preferring the accu- 
gation. I think he would be held to have 
giyen undue publicity to it by pillorying the 
‘complainant in his newspaper. I, therefore, 
decline to interfere with the conviction under 
section 500 As regards the punishment it 
is proper to take into account the fact that 
though the causing of harm to the complain- 
ant was doubtless contemplated by the appel- 
lant, the exaggeration of the langnage used de- 
feated itself and little harm was actually 
caused. At thesame time, the wide publicity. 
given to the defamatory matter by printing 
it with a sensational head-line as the leading 
article in a newspaper is a circumstance of 
aggravation, The offence committed by the 
accused must have caused serious annoyance 
.to the complainant and his family, and it 
has also, involved them in considerable ex- 
-pense. On the whole I think the fine of Rs. 
509 cannot be regarded as excessive. 


I dismiss the appeal. 
Appeal dismissed. 


(s. 0. 4 Bur. L. T. 50.) 
LOWER BURMA CHIEF COURT. 
FULL BENCH, , 
CRIMINATL Appeats Nos. 604 ann 605 or 1910. 
December 12, 1910. 
` Present: —Sir Charles Fox, Kr., Chief Judge, 
Mr. Justice Hartnoll and Mr. Justice 
à Twomey. 
NGA PO CHIT AND anoTHER— APPELLANTS 
versus 


EMPEROR— Opposite Party, 
Evidence Act (I of 1872), ss. 114, 188— Evidence of 
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accomplice “uncorroborated-——Value of such evidence— 
Conviction based on such evidence—Truth of evidence 
to be tested. 

In a case of kidnapping followed by murder 
the uncorroborated evidence of an accomplice, whose 
share in the crime was almost as bad as that of any 
of those who took part in it, was the only evidence 
against those implicated in the crime: 

Held, that a conviction based on such evidence is 
not illegal if the Court is satisfied after mature con- 


sideration that the accomplice has spoken the truth. 


Heid, also, that though the terms of section 133 of 
the Indian Evidence Act suggest that a conviction 
based upon evidence of the kind above referred to is 
to be regarded as exceptional and though according 
to illustration(b) in section 114 the Court may presume 
that an accomplice is unwerthy of credit unless he is 
corroborated in material particulars, the Court must 
carefully test the truth of the uncorroborated evi- 
dence of an accomplice and must search for the 
motives which have prompted him to say what he 
said and forthe circumstances which led up to 
his disclosures and that the evidence must be, 
subjected to the most rigid tests in the endeavour to 
ascertain the true facts. . 

Mr. H. A. Nicol, for the Appellants. 

Mr. Rutledge, Government Advocate, for 
the Crown. 


Judgment. 


Fox, C. J.—Maung Po, the twelve year old 
son of Maung Nyein and Ma Shwe Ket, dis- 
appeared on the evening of the llth May 
1910, His father saw him last when he was 
going from his house in the direction of houses 
in one of which the boy’s cousin Po Man lived. 
The father thought the boy was going to the 
house of a relation where he was in the 
habit of going. The boy did not return 
and search was made for him that night 
without avail. The parent’s suspicions that 
the boy’ had been kidnapped, and would be 
kept until ransom was paid for him were 
soon aroused. Both of them were dis- 
tracted with fear lest the boy should be 
murdered, and were evidently ready to pay 
all they had and say nothing to the 
authorities rather than lose their son. No 
report of any kind was made to the police 
until seven days after the disappearance 
of the boy. On the morning of the 12th 
May, Maung Nyein says he questioned his 
nephew Po Man, about the boy, but he 
said ke knew nothing. Maung Nyein says 
that later on, Aung Nyun told him that 
Po Man, Thet Po, Po Chit and Po Tan 
had kidnapped the boy, and that if money 
was paid he would be returned. Aung 
Nyun said he knew this because the above 
four men had consulted in his presence 
about kidnapping the boy, and he had 
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been promised Rs. 100 if he would join 
them. 

On the 13th May one of Maung Nyein's 
daughters brought him a letter which she 
had found im front of the house. The 
letter is not signed. It advised the per- 
son for whom it was intended not to 
make a report at the Police Station as 
the boy would be killed if a report was 
made. It appointed a place to which one 
man alone should come at night bringing 
Rs. 1,500 and threatened that if the money 
was not brought, or if many people came 
with it, the boy would be killed and his 
head hung on the village gate. On the 
afternoon of the same day Thet Po came 
to Maang Nyein and asked what the 
amount mentioned in the letter was. On 
being told, he asked how much money 
Maung Nyein had. Maung Nyein replied 
he had Rs. 400 whereon Thet Po said the 
boy could not be given back for that amount, 
and it must be made up to Rs. 500. 

On that night Maung Nyein went with a 
friend to the place mentioned in the letter but 
no one appeared. 

On the following morning Thet Po came 
to him again and asked how things had 
gone, Maung Nyein asked him why no one 
had appeared the previous night, and Thet 
Po replied that “ they ” had not yet settled 
things. Maung Nyein then said he thought 
the boy was no longer alive to which Thet 
Po replied that he was alive. 

On the 17th May another anonymous 
letter was brought to Maung Nyein by a 
relation who had found it. This letter be- 
gan by stating that the reason why the 
authors of it had not shown themselves 
‘when Maung Nyein went to the place ap- 
pointed in the previous letter was because 
many people had gone with him. It went 
on to give warning that if many persons 
came next time, the boy- would be killed, 
and it gave directions as to what the two 
persons who might come should wear. They 
were to bring Rs. 700 to a named 
Pagoda at sunseb and wait there until 9 
o'clock. 

Maung Nyein went to the place with two 
others and waited there after midnight, but 
again no one came. 

Next day, his nephew, Po Man's brother- 
in-law, Chit U, came and called him to a 
straw heap at the back of the witnesg’s 
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house. Here he found Po Man. He asked 
Po Man where the child was, and Po 


Man’s reply was that Thet Po had taken 
him away and had given him up to two 
men whose names he did not know. Po 
Man then said that Thet Po would mur- 
der him, and he could not wait any 
longer but must go and give information at 
the Police station. Maung Nyein went with 
him to the station where he gave in- 
formation of the loss of his son, the re- 
ceipt of the letters, his having gone to 
the places appointed in them. He also 
said that on 6th increase Nayon (13th 
May) Po Man had told him that he (Po 


. Man) had seen Thet Po abduct the boy, 


He said nothing about his interviews with 
Thet Po and Aung Nyun. He even said 
that Thet Po had not been asked anything 
about the matter as yet. 

The Sessions- Judge remarks that Maung 
Nyein appeared to be in a distracted and 
distraught frame of mind over the loss of 
his son even when he was giving evidence 
on the 30th August, and in view of the 
contradictory statements he had made about 
his interviews with Thet Po he could not 
take Maung Nyein's evidence as to these 
into serious consideration against Thet 
Po. 

The evidence of Maung Kok, who is 
Maung Nyein’s brother-in-law and who sup- 
ported him as to the interviews with Thet 
Po, the Jearned Judge rejected as entirely 
false. The boy's mother Ma Shwe Ket 
had been even more distraught than 
Maing Nyein. She sent off people to consult 
‘a soothsayer, and she says that the wib- 
ness Maung Pyan came to their house on 
the night of the 12th May and said that 
Po Man, Po Tan and Po Chit were the 
people who took away her son. She had 
previously learnt from one of the women 
who went to consult the soothsayer that 
on the way Po Pyan had asked if she (Ma 
Shwe Ket) suspected any one, and on being 
told that she suspected Po Tan, Po Chit and 
Po Man, he said he suspected them also, and 
they were certainly in it. 

Ma Shwe Ket said she asked Po Pyan 
why he had not told her when he knew 
about the child, and he said, “It was 
fated to happen, and I forgot to mention 
abont it.” 

One of the 


women deputed to the 
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soothsayer and Po Pyan himself gave some- 
what different versions of what Po Pyan 
had said, and of the time and occasion on 
which he said anything. According to Ma 
To Do, Po Pyan said to her on the way 
to the soothsayer that he thought Po Man 
and Po Ohit were in the kidnapping, as 
he had seen them going about together, 
and he also said that he had intended to 
inform Ma Shwe Ket, buat having been busy, 
he had not been able to do so. 

The information to the police on the 
18th May had no result in discovering 
anything about what had happened to the 
boy. The Police officer to whom the in- 
formation was given appears to have done 
little or nothing; possibly this was be- 
cause Maung Nyein and others were living 
in hope that the boy would be returned 
and did not wish the police to do any- 
thing which might delay the return or 
bring about the death of the boy. Po 
Man was questioned by the police, but on 
the first occasion he said he knew no- 
thing. Onthe 25th May, however, he told the 
Sub Inspector. who had returned from in- 
vestigating another kidnapping case, the 
story of the kidnapping of Maung Po and 
showed him where the body of the child 
was. He was taken on the same day to 
the Magistrate to whom he made a con- 
fession which in essentials gives the same 
story as he gave in evidence after par- 


don had been tendered to him. The story 


is @ gruesome one and affords an illustra- 
tion of the low moral standard of some of 
the bad people amongst the rural po- 
~pulation, and of the cruelty they can be 
capable of. 

The people implicated by Po Man are 
himself a young man of 20 years of age, 
Po Chit a boy of 15 years, Thet Po a 
man of 37 years and Po Tan a man of 24 
years. According to -his evidence he came 
across the other three one day about a 
fortnight before the kidnapping. Thet Po 
then told ‘him that if he would “ catch” 
his cousin, he would give him Rs. 109. 
Po Man agreed to do so if he could mau- 
age it. Aung Nyun came up to them. 
Theb Po asked him to join. him in the 
scheme and Aung Nyun was not adverse. 
Thet Po finally remarked that i five per- 
sons had heard what had {been said, atid 
that if any of them said anything about 
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it, he would kill him, Ib may be noted 
here that in his confession on the 25th 
May Po Man said nothing about this meet- 
ing and conversation. It may be that on 
that occasion it did not come to his mind 
or he may have thought it of little or no 
importance. On the other hand, it may be 
an after concoction, the object of which 
was to show corroboration, Aung Nyun being 
also got to speak to the same meeting. The 
next occurrence which Po Man spoke to, 
was a meeting of himself and the three 
accused on the 9th May. This came about, 
according to his story, in consequence of Po 
Chit coming to him and saying that Thet 
Po wanted to see him. He went to where 
he was told Thet Po was and found him 
and Po Tan there. Po Thet again asked 
him to “ get” Maung Nyein’s child or 
children and promised to pay him for doing 
so. Agait,on the 10th May Thet Po came to 
him and asked him to get the boy, and to 
bring him on the night of the following 
day to a place he named. 

On the llth’ May Po Chit came to his 
house about 7 o’clock in the evening with 
a query from Thet Po as to why the boy 
had not been brought. Po Chit went away 
and immediately afterwards the small boy 
Maung Po came along. Po’ Man asked 
him to come for a walk with bim, and 
the boy followed him. When they got to 
where the three accused were, Po Chit and 
Po Tan took him by the hands and went 
on. The poor boy apparently did not 
suspect they had any evil designs against 
him for he went along apparently voluntarily. 
After leaving the viilage, the party halted, 
and Po Chit was told by Thet Po to take the 
child away out of hearing. When they 
had gone, Thet Po said to Po Man and 
Po Chit that the boy knew them, and if 
he were sent back to his parents ‘they 
would all go to jail, so the child must be 
killed, and money demanded from the pa- 
rents as if he were alive. Po Man says 
that this proposal sickened him at first 
but when he thought of the possible seven 
years in jail, he said nothing. Thet Po ‘said 
that he (Po Man) must kill the child but this 
Po Man sajd he dare notdo. Thet Po threat- 
ened him, but eventually Po Tan said that 
he and Po Chit would kill the boy. Po Tan 
also asked Thet Po for directions as to 
where the letter demanding ransom for 
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the boy should be put, and Thet Po told him 
that Rs. 1,500 should be demanded and 
that the letter should ba put in a certain 
place. No letter was afterwards found in 
that place. Thet Po having given his direc- 
tions left the others and went back towards 
the village saying “do your work”. Po Tan 
and Po Man then went to where Po Chit and 
the boy were, and all started off again, the 
boy being told that they were going to 
the night bazaar in Zigon. They came to 
a gravel pit, and the boy sat down. A few 
words passed between the three intent on 
murder and then Po Chit hit the child on 
the head with an iron bar which he had been 
carrying all along. The boy fell over and 
Po Chit hit him another blow on the head. 
Then Po Chit took a knife from his’ waist, 
and handed it to Po Tan who took it and 
cut the childin the throat, and stabbed into 
his back. 

Po Man was, during this, sitting on the 
edge of the pit. After the killing of the 
child Po Man went off to get a mamooize 
with which to cover up the child’s body with 
sand, This was done and all three went 
back to their houses promising each other 
not to tell any oneof what had happened. Next 
morning he met Thet Po who again threaten- 
ed to kill him if he disclosed anything. On 
the same day he saw Po Chit and Po Tan and 
the latter: was writing an anonymous letter 
on a page froma copy book. The letters, 
subsequently found, were on paper which 
. looks as ifit had been taken from an ordinary 

school copy book. A few days afterwards 
Maung Nyein and his brother told Po Man 
‘they suspected him of having made over the 
child to Thet Po, bat he said he knew no- 
thing about the matter. He denies that he 
told Maung Nyein that Thet Po had taken 
away the child and had given it to two 
unknown persons. He says that on several 
occasions he felt inclined to speak out but 
was tongue-tied. Ab last, on the Sub- 
‘Inspector examining him, he told him 
everything and went and showed him the 
“place where the boy’s body had been buried. 
_ The reason for confessing ‘which he gave 
to the Magistrate who recorded his confes- 
sion was in effect that he was overcome with 
remorse for what he had done and that 
- as he had been a party to the murder of 
his cousin he did not care if he also lost 
his own life and were hanged. 
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At the end of his evidence in the Sessions 
Court he said that two days previous to the 
murder Thet Po had asked him to ask one 
Po Pyan if he would join in the scheme and 
he had done so. Po Pyan was willing if the 
men concerned were reliable. He had said 
nothing about this incident in his confession 
and his story as toit stands on the same foot- 
ing as the story about Aung Nyun having 
been asked to join in the scheme. 

Po Man was on his own story undoubtedly 
an accomplice in the crimes which ended in 
the murder of the child Maung Po. The 
only corroboration cf any part of his. story 
beyond the finding of the child’s body in 
the place pointed out by him and the body 
having wounds such as the blows, he said 
were given would cause, comes from Aung 
Nyun and Po Pyan. Aung Nynun said that 
on the 5th or 6th May ho came upon the 
three accused and Po Man and there was the 
talk about kidnapping Maung Nyein’s son, 
He also said that he and Thet Po had been 
about, drinking together on the after-noon 
of the llth May, and Thet Po told him the 
kidnapping plan would come off that day, and 
he gave him Rs. 10 as hush money. Aung 
Nyun was on his own showing a good-for- 
nothing scoundrel whose word was prima 
facie entitled to no credit. Po Pyan gave 
evidence about Po Man having spoken to him 
about joining in the plot telling him that 
Thet Po, Po Chit, Po Tan and himself were 
the others in it. Po Pyan manifestly was 
also a scoundrel, otherwisa it was not likely 
that he would have been asked to join in 
such a scheme. 

Because these men corroborated Po Man 
in some statements which were of com- 
paratively little importance, the learned 
Judge convicted Thet Po and Po Chit but 
finding no corroboration of Po Man as regards 
Po Tan he acquitted him. In my opinion, 
there was no corroboration of Po Man as to 
who besides himself took part in the crime by 
any reliable evidence, for Aung Nyun and Po 
Pyau were themselves witnesses who were 
prima facie unworthy of credit, and their 
evidence should be looked on in practically 
the same light as Po Man’s. The story of 
neither forces itself on one as being true; on 
the contrary, each appears to be against 
rather than clothed with probability, and 
neither was heard of in the first stages of tha 
investigation, 
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In my opinion, then, the convictions can 
only be sustained if Po Man’s evidence is 
believed and acted on, although on his own 
showing his part inthe crime was manifestly 
almost as bad as that of any of those who 
took part in it. 

I proceed to consider the case from this 
point of view. 

The evidence of accomplices has been the 
subject of numerous dicta of Judges in 
England and in India. Somb of those of the 
Indian Courts are difficult to reconcile with 
others and with the law as laid down by the 
Indian Legislature. The most prominent 
among them is the oft repeated saying that it 
is unsafe to convict any one on the evidence 
of an accomplice unless the latter is 
corroborated in material particulars. This 
means, of course, corroboration by the evidence 
of reliable witnesses. The saying is, no doubt, 
true in a sense but stated broadly and alone it 
is only a partial statement of the Law on the 
subject and it is apt to be misleading. At 
the risk of adding to the somewhat confusing 
dicta on the’ subject, I consider it may be of 
use to examine what is the law as regards 
the evidence of accomplices which is binding 
on all Courts in India. The bed rock of the 
Indian Law is section 133 of the Indian 
Evidence Act. This runs— An accomplice 
shall be a competent witness against an 
accused person: and aconviction is not illegal 
merely because it proceeds upon the 
uncorroborated testimony of an accomplice.” 
This is only substantive law in India on the 
subject. Some of the decisions in the High 
Courts of India have whittled down the plain 
statement in the latter part of the section to 
such an extent as to convey the idea that it 
is really not the law. In support of the 
views put forward a long established practice 
of the Courts has been relied on, but a 
prabfice, however old, must give way before 
an express and uneqnivocal declaration of the 
Legislature. 

The wording of the section, however, itself 
arouses thought. It was evidently intended 
to settle questions which were at the time 
thought to be unsettled, and the framers of 
the Act who were without doubt well-acquaint- 
ed with all the decisions of the English and 
Indian Courts on the subject, put the wording 
of the section before the Legislature for 
adoption and it was adopted as a definite 
statement of law to be followed in India. 
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The first part of the section need not be 
dealt with. The wording of the second part 
“and a conviction is not illegal merely 
because if proceeds on  uncorroborated 
testimony of an accomplice” raises reflection 
as to how an accomplice’s evidence should 
be treated, and under what conditions a con- 
viction may rightly be based on it alone. 
It, on its face, suggests that a conviction on 
the uncorroborated evidence of an accomplice 
is to be regarded as exceptional. The 
Legislature has afforded a guide _as to how 
such evidence should be dealt with by 
giving, as an illustration to section 114 of the 
Act, the maxim “the Court may presume an 
accomplice is unworthy of credit unless he 
is corroborated in material particulars.” 
Further on, in the illustration part of the 
section, occurs the following: “But the 
Court shall also have regard to such facts 
as the following in considering whether 
such maxims do or do not apply to the 
particular case before it.’ The illustra- 
tions referring to the maxim about an 
accomplice’s evidence are:— h 
(1) A, a person of the highest character 
is tried for causing a man’s death by an act 
of negligence. B,a person of equally good 
character who also took part in the arrange- 
ment describes precisely what was done, and 
admits and explains the carelessness of A and 
himself. í | 
(2) A crime is committed by several 
persons. A, B and O three of the criminals 
are captured on the spot and kept apart from 
each other. Each gives an account of the 
crime implicating D, and the accounts 
corroborate each other in such a manner 
as to render previous concert highly improb- 
able.” 
These cases are, of course, merely examples 
of circumstances under which the maxim 
given in illustration (b) should not be applied 
or should not prevail. The previous word~ 
ing to which they are themselves illustrations 
shows clearly that the maxim is not to be 
regarded as an inflexible rule never to be 
departed from, If it were this latter, no 
person’s life or liberty should ever be taken 
away on the evidence of an accomplice only; 
to act on such arule, however, would be 
running counter to the express provision itt 
section 1338 of the Evidence Act. 
How then must the evidence of an acconi- 
plice be dealt with in order to give full 
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effect to both the maxim and the rale in sec- 
tion 133 ? 

It appears to me thatthe answer is that 
evidence of an accomplice must be regarded 
ag prima facie unsafe to convict any one on, 
unless it is corroborated in material par- 
ticulars by the evidence of witnesses whose 
evidence can be relied on: but bearing in 
mind that a person may be convicted on the 
uncorroborated evidence of an accomplice, 
every endeavour must be made to test the 
truth of sugh evidence by the Judge who has 
to come to a decision on it, and keeping 
before his mind the possibility of the ac- 
complice speaking falsely, he should, as far 
as possible, search for the motives which have 
prompted the accomplice to say what he has 
said, and for the circumstances which have 
led up to his disclosures and give the evi- 


dence generally the most rigid test possible‘ 


in his endeavour to ascertain the irue facts. 
If, after a thorough test of the evidence, the 
Judge is satisfied that the accomplice has 
spoken the truth, and his evidence brings 
home a crime to an accused person, then the 
dudge should convict the accused of the 
crime. 

The decision in each case must depend on 
its. own particular circumstances and no 
- general rulé can be laid down as to when an 
accomplicé’s uncorroborated evidence alone 
should be ‘accepted and acted on against an 
accused. a 

Dealing inthis way with the evidence of 
Po Man in this case it appears to me that 
the only part of it which is open to doubt is 
that which the learned Sessions Judge looked 
upon as corroborated. I refer to the inter- 
view when Aung Nyun is said to have been 
present, and to Po Man having asked Po 
Pyan if he would join in the scheme. Po 
Man.said nothing about either of these cir- 
cumstances in his confession on the 25th 
May. The Police officer heard nothing about 
Aung Nyan and Po Pyan until three days 
after the finding of the body of Maung Po. 
It is not impossible that Po Man was induc- 
ed to add to his first story by some one who 
knew the importance of gatting some cor- 
roboration of him. The main part of his 
story was scarcely capable of corroboration 
unless one of the villagers was willing to 
implicate himself by owning to having seen 
the child taken away, and to having said 
nothing during all the search for him. 
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There can be no possible doubt that Po 
Man was one of those who took part in the 
crime, Through him alone the body of the 
child was discovered and if he had not dis- 
closed where it was, it might never have beén’ 
discovered. There is no room for any idea of 
Po Man having been induced by the police 
or the villagers to tell a tale which was not 
true in order to implicate some one or to throw 
light on what had become of the child. Hor-: 
ribly base as his story makes him out to be, 
it isastory of a Burmese young man of the 
lowest order yielding to an offer and prospect 
of obtaining what for him would have been a 
very large sum of money. The offer was 
made and the temptation came from a man 
much oider in years than himself. It must: 
have been noticed by Judges who have had 
experience of crimes committed by Burmese 
young men, how open to the influence of otder: 
criminals young criminals are, and how un- 
heedingly they enter into crimes without 
really thinking atthe time of what they are 
doing. The story contains no improbability.. 
The crime could scarcely have been com- 
mitted by one person alone. -The description’ 
of crime is unhappily too well known, and is 
usually engaged in by a number of persons. 
16 is highly improbable that Po Man could 
have been induced to entice away and betray’ 
his little cousin by any one except persons 
belonging to. his own village. Ontsiders 
could scarcely have had sufficient opportunity 
to get at him in order to induce him to enter 
into such a plot. The description he gives of 
how the idea of murdering the child started’ 
appears to me to bear the impress of truth, 
as also does the description of how the three 
young Burmese were willing to carry out the 
order of their older leader. Po Manno doubt 
minimizes his part in the gruesome murder, 
for it could not have been solely due to fear 
of Thet Po that he went on with the other- 
two, knowing full well that his little relative: 
was to be murdered. I can see no possible 
ground for believing that he has implicated 
the wrorg person, or persons who did not 
take part in the crime, and after the closest 
scrutiny and consideration } can give to 
his evidence, I believe his relation of the 
occurrence attending Maung Po’s death to 
be true. Some might think that the reason 
he gave for confessing, vz, remorse for 
what he had done, was of very questionable 
reality but in the case of a Burmese criminal: 
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it is not unnatural. We have had many 
cases before us in which Burmese who have 
in their unthinking way committed crimes 
have evidently been genuinely sorry for what 
they have done after they have thought about 
it afterwards, and have then got into a state 
of not caring what happened to them or what 
was done to them. The after effect is not an 
unnatural one in very impulsive and un- 
calculating people. 

Convinced as I am of the truth of Po Man’s 
main story I would sustain the convic- 
tions on his evidence alone; on it there can 
be nodoubt that Po Chit took part in the 
murder of the child Maung Po, and that 
Thet Po instigated the murder, and it was 
committed in consequence of his instigation. 

I would confirm the sentence of death on 
Thet Po, but I do not think that the Court is 
called on to confirm the sentence of death on 
Chit Po, a boy of 15 years of age, although 
his conduct was so horrible. Itis evident that 
Thet Po was the concoctor and prime mover 
in the crime, and led the younger ones into it. 

I would alter the sentence on Po Chit to 
oue ot transportation for life. 

Hartnoll, J.—I agree with the learned Chief 
Judge that, if the convictions are upheld, 
they must be on the uncorroborated evidence 
of the approver Po Man. There is consider- 
able doubt in my mind that Aung Nyun and 
Maung Pyan have told the truth. Also to 
my mind it is doubtful whether Maung Nyein 
had the interviews with Thet Po which he 
deposes to. I also agree with the exposition 
of the law regarding the evidence of approvers 
which has. been laid down by the learned 
Chief Judge. The one point for considera- 
tion to my mind is whether Po Man’s evi- 
dence should be believed uucorroborated as 
itis. It appears that he did not speak out 
at once, and that he denied at first all 
knowledge of the matter. He was arrested 
on the 23rd May and did not first confess 
until the 25th May and so he was in custody 
for some two days before he confessed. If 
Aung Nyun and Maung Pyan are giving 
false evidence then he has given false evi- 
dence in introducing their names into his 
story. If he has given such false evidence 
his veracity is in question, That he was 
implicated seems to be quite clear as he gave 
the information which led to the discovery of 
the body. There is no clear reason why he 
should have implicated men, who were not 
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concerned; but he is evidently nota man of 
high character. Very probably his story is 
quite correct in its major essentials but I 
hesitate to accept it implicitly. for the reasons 
which I have given above. I think there is 
a reasonable doubt as to its bsing correct. 
He may possibly have given wrong names 
for reasons of his own. 

I would, therefore, set aside the convictions 
and sentenceson Thet Poand Po Chit and 
direct that they be acquitted and set at liberty 
as far as this case is concerned. 

On this difference ofe opinion arising the 
case was referred to Twomey, J., who gave 
the following judgment :— 

Twomey, J.—Read the judgments of the 
Chief Judge and Hartnoll, J., in Criminal 
Appeals Nos. 604 and 6:5 of 1910, Judg- 
ment delivered under section 429 of the Code 
of Criminal Procedure. 

The learned Judges composing the Court 
of Appeal in this case are not ab variance as 
to the law relating to the evidence of ac- 
complices. There is an initial presumption 
against such evidence and the question on 
which a difference of opinion has arisen is 
whether the presumption should prevail in 
this particular case or whether in the cir- 
cumstances disclosed in evidence, the ac- 
complice Po Man should be regarded as 
sufficiently worthy of credit to justify the 
Court in acting upon his statement in the 
absence of corroboration. 

The circumstances which favour the view 
that Po Man is speaking the truth may be 
briefly recapitulated. 

He showed where the body of the murder- ` 
ed boy Maung Po was hiddenand it was 
found with wounds such as Po Man had 
already described. It is, therefore, almost 
certain that Po Man was concerned in the 
murder and that the facts are fully known to 
him. 

Anonymons letters received by the boy’s 
family show that he was kidnapped for the 
purpose of extorting money from his parents 
and if is common knowledge that in offences 
of this kind several persons are jointly engag- 
ed, There is, therefore, good reason to 
believe that Po Man was not the sole mur- 
ee, 

Th, person whom he accuses as the con- 
triv/r of the kidnapping plot and the director 
of the actual murder is Thet Po, the son 
of his mother’s first cousin, and no adequate 
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reason has been shown why Po Man 
should falsely implicate either Thet Po or 
the two younger men Po Chit and Po Tan, 
who are said to have carried out Thet Po's 
sbehests. 

The police were informed of Maung Po’s 
disappearance on the 18th May anda Sub- 
Inspector named Maung Po Kyaw began the 
investigation. He received no information of 
any. value up to the 25th May when he 
handed over the case toanother Sub-Inspector 
‘Maung Man. There, was a clue, for Po Man 
had already said enough to indicate that he 
had some knowledge of the facts. The new 
investigating officer’s first step was to ques- 
tion Po Man who then disclosed what he 
knew and pointed out to the*Police officers 
and a Magistrate the place where the 
murdered boy’s body was buried in a sand pit, 
The three accused men were arrested and 
Po Man was also arrested and taken before 
a Magistrate to whom he forthwith made a 
confession implicating himself as well as the 
three accused. It seems to me that there are 
strong grounds for regarding the disclosure of 
the 25th May as the outcome ‘of genuine 
remorse on the part of Po Man. He may 
well be believed when ‘he says that he 
brought Maung Po to Thet Po without any 
intention that the boy should be murdered. 
He says the suggestion that the boy should 
be killed at first turned him sick, and that 
he yielded only when he had reflected on the 
heavy punishment that is usually awarded 
to kidnappers, and when Thet Po threatened 
to kill him if he held back. When he con- 
fessed to. the Magistrate he said that he 

- did not care if he was hanged and that he 
confessed out of “remorse for his young 
cousin” (Nyi is used for cousin as well as 
brother). Touching the spontaneous character 
of the confession it is noteworthy that the 
Magistrate even transgressed the provisions 
of section 163 (2) of the Criminal Procedure 
Code by cautioning Po Man that he would 
not be dealt with leniently on account of any 
confession he might make, but that, on the 
‘contrary, it would be used as evidence 
against him. 

It was not till the 6th June that it was 
decided to tender a pardon to Po Man under 
section 837 of the Code of Criminal Pro- 
cedure, 

‘When examined as a witness he adhered to 
the main linés of the story told by him in his 
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confession but he introduced certainadditional 
matter which agrees in a specious manner with 
the statements of two witnesses called by the 
prosecution to corroborate him. It has been 
held that these additions are not worthy of 
belief, and the learned Chief Judge suggests 
that they were introduced at the instigation 
of some person (probably a subordinate Police 
officer) who knew the importance of having 
an accomplice’s evidence corroborated in 
material particulars. 

Mr. Justice Hartnoll hesitates to accept the 
approver’s uncorroborated evidence on the 
grounds that the approver did not speak out 
at once, that he denied ab first all. knowledge 
of the case and did not confess till he had been 
two days in police custody. The learned 
Judge also lays stress on the additional matter 
introduced by the approver in his evidence. 
He points out that if the witnesses Aung 
Nyun and Po Pyan have given false evidence, 
as is probably the case, then the approver Po 
Man has also given false evidence inintroduc- 
ing their names. 

The learned Judge was misled by the entry 
of 23rd May as the date of arrest on the form 
filled in by the Magistrate who took the 
confession of 25th May. It is clear from the 
evidence that Po Man had not been arrested 
when he pointed out where the body was 
hidden and that he confessed to the Magis- 
trate on that same day, č. e the 25th May. 
I bave further verified the facts as to Po 
Man’s arrest by referring to special diaries 
of the Police investigation, It is evident, I 
think, that Po Man acted spontaneously in 
disclosing the corpse on the 25th May and in 
confessing on the same day, 

It is true that Po Man had previously 
denied knowledge of the crime. Sut the fear 
inspired by the older man Thet Po and the 
fear of punishment would account sufficiently 
for this reticence. IH remorse for his own 
part in the crime had not gradually overcome 
these fears, Po Man would not have disclosed 
the hiding place of the corpse. His doing so 
is, in my opinion, a substantial guarantee of 
his good faith in accusing Thet Po and the 
two others. There is no apparent reason why, 


‘having gone the length of bringing the 


corpse to light, he should shield the real 
murderers and give the names of innocent 
men instead, one of them being a cousin of 
his own. 

As regards the additional matter intro” 
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‘duced by Po Man when examined asa 
witness, I think the conjecture of the learned 
“Chief Judge is probably correct. It is true 
‘that in respect of this extraneous matter Po 
Man appears to have given false evidence 
“and I also agree with the remark of my 
‘learned colleague Hartnoll, J., that Po Man 
‘is evidehtly not a man of high character. He 
‘is a youth of 20 years who by his own show- 
-ing-lent-himself to a-plot to kidnap his young 
cousin in order to extort money from the 
-boy’s parents and then reluctantly agreed to 
the murder of the .boy so as to prevent 
detection. After confessing his part in this 
crime, he possibly agreed to make certain 
-additions to his story with the sole object of 
‘making it more acceptable to the authorities. 
‘As touching his character this last offence 
“was a mere peccadillo in comparison with 
the diabolical crime in which he had already 
partaken. But I do not think that the 
approver’s evidence as to the actual murder 
can be rejected merely because his character 
jsbad. A rule of that kind would render the 
provisions of section 183 of the Evidence Act 
altogether nugatory. 

I agree with the learned Chief Judge in 
accepting Po Man’s. evidence so far as it 
agrees with his confession of 25th May. My 
belief is not founded on the accomplice’s 
character or general truthfulness. I accept 
his evidence solely because it is invested with 
a high degree of probability by the circum- 
stances of the case and because no reason 
has been shown why he should falsely accuse 
the appellants. 

I would, therefore, dismiss the appeal of 
Thet Po and confirm the sentence of death 
passed upon him. 

I agree that the sentence on the younger 
appellant Po Chit mayproperly be commuted 
to transportation for life. 

‘I give judgment accordingly under section 
429 of the Code of Criminal Procedure. 
Appeal dismissed. 


(s. c. 2 M. W. N. 187; 9 M. L. T. 312.) 
MADRAS HIGH COURT. 

LETTERS PATENT APPEAL No. 1 or 1910. 
January 20, 1911. 
Present:— Mr, Justice Abdur Rahim and 
Mr. Justice Ayling. 
THUCHAKOVIL UNNI KOYA— 
PLatntT1¥¥—A PPELLANT 
versus 
ARAPAYIL PATHUTTI UMMA— 
DEFENDANT— RESPONDENT, 

Civil Procedure Code (Act XIV of 1882), s. 273— 
Attachment of decree—Right to emecute. 

The holder of a decree, Which has been attached in 
execution of another decree against him, cannot, under 
section 273 of Act XIV of 1882, execute that decree, 
the only person entitled to do so being the decree- 
holder who has attached it. 

The attaching decree-holder will be Hable in 
damages to his judgment-debtor, i. e., the holder of 
the attached decree, if through negligence or collu- 
sion he allows the attached decree to lapse by efflux 
of time. 

Patumma v, Idivi Beari, 13 M. L. J. 265; Sami 
Pillai v. Krishnasamy Chetty, 21 M. 417; Adhar 
Chandra Doss v. Lal Mohan Doss, 24 0.778; 1 C. W, 
N. 676, distinguished. 

Munawar Hussain v. Jain Bigai Shanker, A. W. N, 
(1905) 132; 2 A. L. J. 376; 27 A. 119; Purna Chandra 
Mandal v. Radha Nath Doss, 33 O. 867; 4 O. L. J. 141; 
Qurupadepa v. Virabadrapa, 7 B. 459, referred to. 

Appeal under section 15 of the Letters 
Patent against the order and judgment of the 
Honourable Mr. Justice Sankaran Nair in O, 
R. P. No. 687 of 1908*, dated the 24th day 
of November 190). 

Mr. K.P. M. Menon, for the Appellant, 

Mr. ©. Madhavan Nair, for the Respondent, 


Judgment.—tThe suit was instituted 
for recovery of damages on the ground that 
the defendant who attached in execution 
of the decree against the plaintiff, a 
decree for money, which bis plaintiff 
held against a third person, allowed the 
decree by his negligence or by collusion 
with the judgment-debtor of the plaintiff to 
lapse by efflux of time. The defendant has 
realised the amount of his decree from the 
properties of the plaintiff. The Subordinate 
Judge gave a decree to the plaintiff finding 
the facts in his favour. Sankaran Nair, J. in 
revision has set aside the judgment of the 
Subordinate Judge on the ground that the 
plaintiff, the holder of the attached decree, 
could have executed the decree in spite of the 
attachment, and in support of this proresi- 
tion the learned Judge relies on three cases, 


*See 5 Ind. Cas. 58; 7 M. L. T, 262, 
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Patumma v. Idivi Beart (1), Sami Pillai v. 
Krishnaswamy Chetty (2) and Adhar Chandra 
Doss v. Lall Mohan Doss (3). It is contended 
on behalf of the plaintiff who appeals against 
his judzment, that section 273 of the Civil 
Procedure Code (Act XIV of 1882) expressly 
.lays down that when a decree is attached, 
execution of it shall be stayed by the Court 
“which passed the decree unless and until the 
Court which issued the notice of attachment 
cancel the notice, or the judgment-creditor at 
whose instance the attachment was made, ap- 
plies for execution of the decree so attached. 

We think this contention is well-founded. 
_ It is urged, on behalf of the respondent that 

.the words “stay the execution” in section 273 
must be understood to mean‘ only the taking 
of the proceeds of the execution and that the 

. section does not preclude the holder of’ the 
attached decree from taking all the neces- 
sary steps for its execution short of actually 
receiving the amount. 

We think that such a construction would 
be entirely artificial. As regards the anthor- 
ities, it would appear that, so far as the case of 
Patumma v. Idivi Beart (1) is concerned the 
learned Judges who decided the case did not 
wish that their decision should be used as a 
precedent for the general proposition which is 

now relied upon on behalf of the respondent. 

In Adhar Chandra Doss v. Lal Mohan Doss 
(3) there is, no doubt, a general dictum of 
Maclean, ©. J. that attachment of a decree 
does not prevent the holder of that decree 
from exesuting it; but Bannerji, J., does not 
go so far and he limits his judgment to an- 
other ground. Maclean, ©. J., if we may say 
so with respect, does not attémpt to show how 
the words of section 273 are compatible with 
his construction but proceeds on what appears 
to us to be general grounds of expediency. 
The case of Sami Pillai v. Krishnasamy 
Chetty (2) has no relevancy to the present 
question. 


Tf the holder of the attached detree ‘sua 
not execute it, then any application made by 
him for that purpose would have been infruc- 
tuons, in the sense that it would not be com- 
petent for the Court to grant it, and it would 
further follow that such an application if 
made would have been useless to save limit- 
ation; see Munawer Hussain v. Jain Bigat 

(1) 18 M. L. J. 265. 

(2) 21 M. 407, 

(8) 240. 778; 1 C. W. N. 676. 
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Shankar (4); Purna Chandra Mandal v. Radha 
Nath Doss (5) and Qurupadepa Basapa v. 
Virabadrapa(6). 

We are, therefore, of opinion that the defen- 
dant the attaching judgment-creditor was the 
only person who could have executed the at- 
tached decree. 

The judgment of Sankaran Nair, J. must be 
reversed and that of the Subordinate Judge 
restored. Each party will bear the costs of 
this appeal and before Sankaran Nair, J. 


Appeal allowed. 
(4) 27 A. 119; A. W. N. (1905) 182; 2 A. L. J. 376, 
(5) 33 ©. 867; 4 O. L. J. 141, 
(6) 7 B. 459. 





(s.c. 2 M. W. N. 188.) 
MADRAS HIGH COURT. 
First Civit APPRAL No. 74 or 1908. 

ee January 25, 1911. 

Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 
VASUDEVA MALLAYA AND OTHERS—- 
PLAINTIFFS——APPELLANTS 
versus 
THATHADI NARANAPPAYA AND 
OTHERS—DEFENDANTS— RESPONDENTS. 

Res judicata—Finding on issue not material to deci- 
sion of a case. 

A decision, in a former suit, on a point not material 
for the adjudication of the claim therein is not res 
judicata in a subsequent suit. 

Appeal against the decree of the District 
Court of South Canara in O. S. No. 63 of 
1906, dated the 27th day of February 1908. 

Mr. K. Ramanatha Shenai, for the Ap- 
pellants. 

Mr. K. Naraina Bu, forthe Respondents. 

Judgment,.—wWe think that the Judge 
was clearly wrong in holding that the suit is 
barred by the rule of res judicata. The pre- 
vious suit O. S. No. 223 of 1896 was one by 
Radhabai, the 2nd defendant in this suit, 
against the lst defendant for the recovery 
of Rs. 500 ont of the purchase-money he 


-owed to Manjunatra Bandri on account of 


the sale by Manjunatra to the lst defend- 
ant. A question was raised as to whether 
the sale to the Ist defendant was a 
valid transaction, and this question 
formed the subject of the 4th issue in O. 
S. No. 223 of 1896. This might have 
been a material issue in that suit but the 
further question whether the mortgage by 
the Ist defendant to Subraya was a genuine 
and valid transaction or a sham or fraudu- 
lent one was not material for the decision 
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of Radhabai’s claim against the lst defend- 
ant. This being the case, the finding on 
that question cannot bar the plaintiff’s suit. 
We reverse the decision of the lower Court 
and remand the suit for fresh disposal 
according to law. The costs will abide the 
result, 


INDIAN 


Case remanded, 





(ac. 2 M. W. N. 190.) 

f MADRAS HIGH COURT. 
OURIMINAL Appran No. 670 or 1910. 
February: 14, 1911. 

Present: —Mr, Justice Abdur Rahim and 

Mr. Justice Ayling, 
PALAVESA TEVAN AND orners— 
Prisoners—APPELLANTS 
versus 

EMPEROR—Opposits PARTY. 

Criminal Procedure Code (Act V of 1898), s. 8308— 
Trial by Jury—Oharge to jury—No setting forth of 
evidence—Nor points for defence—Statement by the 
Jury as to ignorance of law—Duty of Judge to explain 
the same—Questions to the Jury—Necessity of record. 

In a case tried with a Jury, the charge to the Jury 
should set forth the evidence for the prosecution and 
the defence and the points which arise for considera- 
tion,in a manner calculated to help the Jury in 
arriving at a proper verdict. 

If under section 804, -Criminal Procedure Code, 
it becomes necessary to question the Jury, the 
Judge is bound to record the questions and the 
answers. 

Where a Jury informs the Judge that the law in 

- a particular matter calling fora decision from them 
is not understood, it is clearly the duty of the Judge 
to explain the law to them. 

A person cannot be convicted of an offence of which 
the Jury have found him not guilty. 

, Appeal against the judgment of the 
Court of Session of the Tinnevelly Division 
in Cases Nos. 88 and 97 of the Calendar for 
1910. z 

Mr. R. Sadagopachariar, for the Appel- 
lants. 

Mr. 0. F., Naprer, for the Crown. 


Judgment.—The appellants in this 
case were tried before the acting Sessions 
Judge of Tinnevelly and a Jury on charges 
under sections 395, +402 and 398, Indian 
Penal Code. The first ground on which the 
summing up to the Jury is attacked is that 
it does not set forth the evidence of the pro- 
secution and the defence and the points which 
arose for consideratidn in a manner calcu- 
lated to help the Jury in arriving at a pro- 


. 
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per verdict. It seems to us the charge of 
the acting Sessions Judge is by no means & 
lucid statement, either of the law bearing on 
the charges against the prisoners, or of the 
evidence of the prosecution and the defence, 
or of the points which required consideration 
in determining the truth or otherwise of the 
case of the prosecution. The allegations of 
the prosecution are that on the lst July 
the first prosecution witness, who has been 
acting as informer of the police and had re- 
ceived a reward in the shape of a gold 
bangle, was waylaid by the prisoners against 
whom or whose relatives he had given in- 
formation, and that they were about to seize 
and to cut off hig hand on which he was wear- 
ing the bangle, when they were frustrated in 
their attempt by the arrival of three Nadars, 
Prosecution witnesses Nos. 2,3 and 4. The 
defence was that the charge is false and had 
been concocted by Prosecution witness No. V 
with the help of the police because the ap- 
pellants had given information to the police 
against Prosecution witness No. 1’s relatives. 
The prisoners alleged that at the time they 
are said to have attacked Prosecution wit- 
ness No. 1, they were at Tinnevelly, 
whence they sent certain petitions to the 
authorities alleging that Prosecution wit- 
ness No. 1 and the police were concocting 
charges against them. The acting Sessions 
Judge delivered a long address to the Jury, 
but we find it very difficult to gather from 
it what exactly is the drift of many of 
his observations on thé different questions 
arising on the evidence and we doubt whe- 
ther the learned Judge’s observations were 
of any assistance to the Jury in arriving 
atatrue verdict. In fact, it seems to us 
possible that the summing up might have 
had the opposite effect on the minds of - 
the Jury. Section 303 of -the Criminal 
Procedure Code lays down that the Jur¥ 
shall return a verdict on all the charges 
and the Judge may ask them such ques- 
tions as are necessary to ascertain what 
the verdict is. In case it becomes ne- 
cessary to question the Jury the Judge is 
required to record the questions and the 
answers. 

It would appear as if the Judge found 
it recessary in this case to put questious 
to the Jury to ascertain what the verdict 
was, but there is no record of the questions 
pat to them. The Jury seem to have found 
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the accused guilty under section 402, bat 
as regards section 395 they said that they 
were unable to return a verdict adding 
that the facts alleged by the prosecution 
were proved to their satisfaction, but that 
being laymen, they could not say what of- 
fence those facts constituted in law. With 
regard to section 398 they said they found 
the accused Nos. 2 and 5 guilty, but that, 
is clearly inconsistent with their verdict 
with reference to the charge under section 
395. The Jury were apparently not able 
to follow the summing.up of the Judge, 
as regards the law bearing on the charges, 
and it was clearly the duty of the Judge 
when he was told that they did nof un- 
derstand the law in the matter, to have 
explained the law to them again. It also 
seems to us that the last sentence in the 
first paragraph of the charge, where the Judge 
sums up his exposition of the law, is in 
itself quite unintelligible. We have also to 
point out that the Judge has sentenced ac- 
cused Nos, 1, 3, 4, 6 and 7 under section 
395, although the Jury did not find them 
guilty under that charge. The Judge also 
failed to direct the Jury properly on some 
material points. For instance, one of the 
most important questions in the case for 
consideration was whether Prosecution wite 
ness No. 1 had sufficient motive for con- 
cocting a false charge against the prison- 
ers, It was alleged by the defence that 
the prisoners had given information to the 
police against certain relatives of Prosecu- 
tion witness No. 1 and that, therefore, the 
latter bore them ill-feeling. The attention 
of the Jury was not drawn to this allega- 
tion, nor was the fact that Prosecution wit- 
ness No. 1 himself admitted that he and 
the accused were on unfriendly terms 
brought to the notice of the Jury. Then, 
it appears, that though the attack on Pro- 
secution witness No. 1 is said to have 
taken place at 8 P. m., no information was 
given to the police until 7 a. M. or there- 
abouts the next morning. The Jury were 
vot asked to consider whether that delay 
hed been sufficiently accounted for. We 
may also mention that it is not easy to 
understand the meaning of the Judge's 
remarks as to the points sought to be 
made out of Exhibits V, and C, O which 
bore on the question whether the ac- 
cused could have been present at the scene 
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of the alleged offence. We set aside the 
conviction and sentences and direct that the 
accused be re-tried. The first accused will re- 
main on the same bail. 
` Re-irial ordered. 





(s. c. 2 M. W. N. 197.) 
MADRAS HIGH COURT. 
Seconp Civit Appear No. 224 or 1999. 
February 2, 1911. 
yesent:—Mr. Justice Wallis and 
Mr. Justice Sankaran Nair. 
BALASUBRAMANIAN AND OTHERS — 
DerenDANts— APPELLANTS 
versus 
RAMASAWMY CHETTIAR AND orHers— 


PrAINTIFFs— RESPONDENTS. 
` Suborgation—Purchaser of landpaying off prior mort- 
gage—Purchase found invalid—Right of purchaser. 

A purchaser of land who, while in possession of the 
land purchased, pays offan encumbrance on it, is 
entitled, when his purchase is found to be invalid, to 
stand in the shoes of the mortgagee whom he has 
paid off. 

Syamalarayadu V. Subbarayudu, 21 M. 143; Chinna- 
swamy v. Padala Anandu, 31 M. 439; 3 M. L. T. 395 
18 M, L. J. 308, followed. 


Second appeal against the decree of the 
District Court of Tanjore in Appeal Suit 
No. 291 of 1908, presented against the decree 
of the Court of the District Munsiff of 
Thiruthuripundi in Original Suit No. 221 of 
1907. 

Mr, 0. V. Anantukrishnatyer, for the Appel- 
lants. 

Mr. T. V. Gopalasamy Mudaliar, for the 
Respondents. 

Judgment.—In this case the defend. 
ant purchased the plaint property under 
Exhibit If by which it was agreed he should 
discharge a mortgage on the property in 
favour of one N. S. Saminathan Exhibit I 
and it was recited by the mortgagor that the 
property was not subject to any further 
encumbrances. It subsequently turned out 
that the purchase was invalid as made 
pendente lite, against the plaintiff, a prior 
encumbrancer who had sued on his mortgage 
and has since brought the property to sale 
and become the purchaser. He now sues 
to recover the property from the defendant, 
who is in possession under his purchase. The 
lower Appellate Court gave the plaintiff a 
decree for possession. It is now contended 
before us that the decree should have been 
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made subject td the plaintiffs redeeming 
the mortgage paid off by the defendant or 
allowing himself to be redeemed by the 
defendant. We think the contention is well- 
founded and that the case is covered by the 
decisions in Syamalarayadu v. Subbarayadu 
(1) and Ohinnaswamy v. Padala Amanda (2). 

See also Ghose on Mortgage, Volume I, 
page 349 (4th Edition). The decrees of the 
lower Appellate Court must be modified 
accordingly so as to require the plaintiff to 
redeem the defendant by paying him Rs. 80, 
the amount paid by him to the mortgagee 
under Exhibit I within 6 months ‘from this 
date, and in the event of his failing to do so, 
to allow the defendant to redeem the plain- 
tiff on the terms settled by the District 
Munsif. Each party will bear his own costs. 

Decree modified. 
(1) 21 M. 148. 


(2) 31 M. 439; 3 M. L. T. 395; 18 M. L. J. 306. 





(s. c. 2 M. W. N. 199.) 
[MADRAS HIGH COURT. 

Civiu AppreaL against Orbek No. 33 or 1910. 
February 17, 1911. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Ayling. 


PILLAMKATTIL NALLAMPURAKKAL . 


RAMAN’S son KUPPELAN— 
DEFENDANT— APPELLANT 
versus 
K. N. KUNJUVALLI AND oraers— 


Poatxtives—Responpents. 

Civil Procedure Code (Act V of 1903), O. XLI, r, 23 
— Order of remand—Preliminary point. 

The power to remand cases for disposal under the 
Code of 1908 is not confined, to cases which are 
decided on apurely preliminary point. 

Where the question on which a case is disposed of 
involves an important issue relating to the merits of 
the case, such question is not a preliminary question. 


Appeal against the decree of the District 
Court of South Malabar, dated 11th January 
1910 in Appeal Suit No. 873 of 1929, pre- 
sented against the decree of the Court of the 
District Munsif of Palghat in Original Suit 
No. 101 of 1907. 

Mr. J. L. Rosario, for the Appellant. 

Mr. O. V. Anantakrishna Atyar, for the 
cases 

Judgment.—the first point taken 
by Mr. Rosariois that the decision of the 
District Munsif on the question of the genu- 
ineness of the Will not being one on a prelimi- 
nary point, it was not competent for the Dis- 
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trict Judge to set aside the District Munsit’s 
judgment and to remand the case for trial on 
the other issues. It is not always easy to say - 
what is or i3 not a preliminary point, but 
we areinclined to agree with Mr. Rosario 
that the question on which the District Mun- 
sif disposed of the case, involving as it does 
an important issue relating tothe merits of 
the plaintiff’s case was not a preliminary 
question. But we are not satisfied that the 
District Judge had no power to remand a 
case except on a point which can strictly be 
called preliminary., ,Hven the case relied on- 
by Mr. Rosario, Ramachandra Joisht v. Hassi : 
Kassim (1), shows thatin such matters the: 
discretion of the Court is not altogether ex-- 
cluded. Furthermore, the omission of any 
proviso like that of section 564 of the Code of: 
1882 from the New Code will tend to show 
that the Legislature-did not intend to confiné 
the powers of an Appellate Court to remand 
cases to the first Court for disposal to cases 
in which the first Court has disposed of a suit 
ona preliminary point properly so called. 
We think, therefore, the first ground a 
appeal fails. 
1 Mr. Rosario then argues that the finding of 
the District Judge that the Will of Pachi is 
genuine in reversal of the finding of the Dis- 
trict Munsifto thecontrary is bad, inasmuch as 
the District Judge has not given due weight 
to the opinion of ‘the District Munsif who had 


the advantage of watching the witnesses give 


their evidence. But the District Judge ap- 
pears to have considered the evidence as to 
the execution of the Will with ‘care and has 
given sufficient reasons for coming to a 
different conclusion from thatof the District 
Munsif. 

The appeal is dismissed with costs. 

Appeal dismissed. 
(1) 16 M. 207. 





(s. c. 2 M. W. N. 199; 9 M. L. T. 316.) 

_ MADRAS HIGH COURT. 

CRIMINAL APPEAL No. 692 or 1910. 
February 14, 1911. | 

Present:-—Mr, Justice Abdur Rahim and 

Mr, Justice Ayling. 

KAMAKKA—Prisonsr—APPELLANT 

versus 


EMPEROR—Opposits PARTY. 
Statement of accused, value of—Conviction based 
solely on such statement. 
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If a conviction is to bs based solely on a statement 
of the accused, itis feir that tab stike noah soud, 
unless there is good reason ta tho contrary, bə taksa 
in its entirety. 

Appeal against the conviction and sentanc: . 
of the Court of Sassion of the Ballary Division 
in Case No. 87 of the Calendar for 1910. 

Mr. 0. F. Napier, for the Crown. . ` 

Judgment. —We think the evidence. 
of the medical witnesses establishes the fact 
that the child was thrown into the well. The 
accused in her first statement and alsə before 
the Committing Magistrate, stated that she 
threw the child into the well, but in the fiest 
statement she said that the child had died 
soon after delivery and it was the dead child 
that she threw into the well, It seems to us 
that it is possible that, when the prisoner 
threw the child into the well, she might have 
thought that it was dead. Wedo not think 
that we can safely rely on the evidence of 
Prosecution witness No. 2, who was ex- 
amined as an approver and made contra- 
dictory statements at different stages of the 
case. The case rests really upon the admis- 
sion of the accused that she threw the child 
into the well; but she says that it was dead 
at the time. She may well have been under 
that impression ; and, if the conviction is to 
be based solely on a statement of her own, it 
is fair that that statement should ba taken 
in its entirety, unless there is good reason to 
the contrary. The charge of murder, therefore, 
fails, and the accused will be acquitted of that 
charge. But she is certainly guilty under _ 
section 318, Indian Penal Code, and we ‘con- 
vict her under that section and sentenca her 
" to rigorous imprisonment for two years. 

` Sentence modified. 


(8. c. 2 M. W. N. 201.) 
MADRAS HIGH COURT. 
Sscoxn Crvin Appeat No, 844 or 1907, 
February 9, 1911. 
Present:—~Sir Ralph Benson, Judge, and 
Mr. Justice Munro. 
PARTHASARATHI NAIKAN alias 
SUBBIAH NAIKAN AND OTAERS— 
` Derenpants—APPRLLANTS 
versus | 
LAKSHMANA NAICKEN AND otaers— 


PLAINTIFFS— RESPONDENTS, 
Adverse possession—Transfer of partial interest in 
immovedble property—Mortgagor and mortgagee—Pres- 
criptive title by third party. 


by defendants Nos. 1 and 3 to 
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‘Adverse possassion against the true owner bazins ` 


to run when he has the right to immediate possession. 

Tas interest in immoveable property which is 
affected by adverse possession is the interest, and 
that interest only, which tha person, who was entitled 
to immediate possession at the time the adverse 
possession began, had at that time. 

A claim to immoveable property will not cause 
time to run against the true owner unless it is accom- 
panied by possession. Adverse possession clearly 
implies that the parson against whom adverse pos- 
session is exercised isa person who is entitled to 


demand possession at the moment the adverse pos- . 


session begins. Therefore, the interest which that 
person has inthe property when the adverse pos- 
session begins can alone be affected. 


Where a person has the entire interest when the. 


adverse possession begins, ke cannot (afterwards 
transferring the whole interest or part thereof) pre- 
vent the operation of prescription upon the entire 
interest unless he interrupts such adverae possession. 

If while in possession of the entira interest, he 
transfers a partof his interest, the transferee will 
not be affected by the subsequent possession of a 


third party, if under the transfer he is not entitled ' 


to possession of the property. 


Second appeal against the decres 
the District Court of Tanjore in Appeal 
Suit No. 559 of 1993, presented against 
the decree of the 


of ' 


Court of the District ` 


Munsif of Thiruthuraipundi in O. S. No. 42 of | 


1905. 
Mr. T. Rangachariar, for the Appellants. 


Mr. P. S. Sivaswumi Iy2r, tor the Respond. : 


ent. 


Judgment. 


Munro, J.—The suit is to recover, by sale ; 


of the morbgagéd property, the amount re. 
maining due under a registered simple morte 
gage-bond executed in favour of the 


1st - 


plaintiff by the paternal grandfather of de- . 


fendants Nos. land 2 ia 1971. It is found 
that in execution of a simple money-dec- 
ree obtained against the mortgagor, after the 
execution of the mortgage-bond (the suit 
property was attached and sold in Court 
auction), that delivery was obtained by the 
purchaser in 1873, and that thereafter the 
property was held by him and those claim- 


ing under him adversely tothe mortgagor, - 
so that, before the present suit was brought, : 


the mortgagor’s right tothe property had 


become extinguished. It was contended that. 


the plaintiff's 


mortgage-right had also: 


become extinguished, at the same time as: 


the right of the mortgagor. The District 
Judge negatived 
main question in this which 


3, 


is 
ig 


appeal 


the contention and the. 
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whether the District Judge was wrong in so 
doing. 

It will be observed that under his mort- 
gage the plaintif was not, entitled to pos- 
session and that the mortgage was created 
before adverse possession had begun to run 
against the mortgagor. A number of cases 
have been cited by the appèllants in support 
of their contention, and it will be convenient 
first to, consider these cases and see whether 
they really do support thé appellants. In 
Anundo Moyee Dossee v. Dhonendro Chunder 
Mookerjee (1), one Sree Nath Manick in 
1841 mortgaged certain property to Mutty 
Lal Seal, who brought a foreclosure suit and 
purchased the property with the sanction 
of the Master of the Supreme Court at 
Calcutta. He failed to get possession and 
his executors sued the defendants for posses- 
sion. It was found that prior to the mort- 
gage the properly had been attached in 
execution of a decree and that the defendants 
had purchased it in the sale that fullowed. 
Their Lordships of the Privy Council, 
therefore, held that the title of the defendants, 
independently of the Regulation of Limita- 
tions, was paramount and superior to the 
title of the mortgagee. They added, however, 
that even if the attachment had been posterior 
to the mortgage, still the Regulations of 
Limitations would have been a conclusive 
bar. They pointed out that a purchaser 
at a‘Court-sale who has no notice of a mort- 
gage on the property purchased, thinks 
he is acquiring the absolute title to the pro- 

perty avd that he is in possession as absolute 
owner. They then proceeded thus,— Under 
these circumstances they are of opinion 
that if the title of the mortgagee to enter 
by reason of a default having occurred 
before, had accrued, and if the purchaser 
under such a title had been in possession 
for 12 years believing himself to be a bona 
fide owner under a claim tothe ownership 
of the property and not being in possession in 
any way as mortgagor or under the mortgagor 
then in accordance with the cases 
n ae they are of 
opinion that the anit to disturb the posses- 
sion of such a purchaser ought te be brought 
within the 12 years after the commencement of 
his possession.” This decision is manifestly 
an authority for the appellant’s contention 


but is rather against it. Their Lordships 
(1) 14 M. L A. 101; 8 B. L. R. 122) 16 W. R. 19, 
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were dealing with a case in which the mort- 
gagee had apparently a right to enter into 
possession of the mortgaged property on the 
mortgagor’s default, and their conclusion is 
based not only on the purchaser’s posses- 
sion for 12 years, but also on the right of 
entry having accrued to the mortgagee, 
and I understand their Lordships to mean 
that time did not begin to run against 
the mortgagee until the right of entry, 
had accrued. The decision is thus in accord- 
ance with the general. rule that adverse. 
possession begins to run against the true 
owner when the true owner has the right to 
immediate possession—See the definition of 
adverse possession given by Markby, J., in 
Bejay Chunder Banerjee v. Kalli Prosonno. 
Mookerjee (2). Brojonath Koondoo Chowdhry v.. 
Khelut Chunder Ghose (8) was also a case in- 
which the mortgagee had a right of entry 
ou the mortgagor's default. Default occurred, 
but the mortgagor was left in possession and, 
sold part of the property mortgaged. The 
purchaser took possession. Their Lordships 
observed,— It is impossible to hold that 
the defendant, the purchaser, was holding, 
or supposed he was holding by the per- 
mission of the mortgagee; and when both 
things concur—possession by such a holder: 
for more than 12 years, and the right of 
entry under the mortgage-deed more tban 
12 years old—itis impossible to say that 
such a possession is not protected by the 
Law of Limitation.” This decision no more 
supports the appellant’s contention than the 
decision last quoted. The remarks at page 
151 of the report also clearly apply only to 
mortgagees who are entitled to possession, 
for they refer to mortgagees who allow the 
mortgagor to be the ostensible owner in 
possession. In Ammu v. Rama Krishna 
Nastri (4), the following passage occurs :— 
“But there are other cases in which the 
rights and interests of the mortgagor and 
the mortgagee are equally _ invaded, 
Os A ENE eres when the mortgagor has 
remained in possession and a stranger ousts 
him from the lands.” The mortgage in that 
case was a mortgage under which the mort- 
gageo was entitled to possession, and we are 
not bound to assume that the learned Judges 
intended their remarks to apply toa morb- 
(2) 40.827. 


(8) 14 M. 1. A. 144; 8 B. L. R. 104; 16 W. R. 33. 
(4) 2 M. 226. 
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gagee not entitled to possession under his 
mortgage. The words “when the mortgagor 
has remained in possession” are quite con- 
sistent with a case where the mortgagee, 
though entitled to possession, has not taken 
- possession. -The passage cannot, therefore, be 
regarded’ as an authority for the appellant’s 
conteation. In Nallamuthu Pillajv. Betha 
Naricken (5), the mortgagee was not entitled 
to-possession under his mortgage. -Adverse 
possession had, however, begun to run against 
the mortgagor before the mortgage was 
granted and such possession was treated as 
adverse to both mortgagor and mortgagee. In 
the present case, adverse possession had not 
begun to run against the mortgagor, when 
the mortgage was granted, so that the case 
cited is’ clearly distinguishable. In the 
case cited the fact that the mortgagee was 
not entitled to possession made no difference, 
for time had begun to run against the mort- 
gagor when the ontire interest in the 
property vested in him, and nothing subse- 
quently occurred which could have the 
effect of interrupting the ranning of time. 
Thus, both the mortgagor and the mortgagee 
who derived title from him, were equally 
barred, In Ram Lal v. Masum Alikhan (6) 
also, the property mortgaged was held 
adversely to the mortgagor at the date of the 
mortgage. In Sheoumber Sahoo v. Bhowaneedeen 
Kulwar (7), the mortgage was a mortgage hy 
conditional sale which was to become absolute 
in two years on certain terms. The suit was 
for possession under the mortgage, and was 
resisted by persons who did not claim under 
either the mortgagor or the mortgagee, on 
the ground that they had been in adverse 
possession for 12 years. In holding that 
the suit was barred the High Court observ- 
ed,—“where possession of the property 
alleged to have baen mortgaged has been 
taken by a third party who does nob claim 
under the alleged mortgagor, and has been 
held by such third party adversely to the 
mortgagee, the mortgageeis bound to come 
in within 12-years to vindicate his right.” 
The possession in that case was evidently 
held to be adverse to the mortgagee but as 
the facts are not set out in detail we have to 
conjecture as to the circumstances which 
were considered to render the possession 
(5) 28 M. 37. 


. (6) 25 A. 35. 
(7) 2 N. W. P. H.G. R. 223. 
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adverse. The’case is distinguishable because 
the mortgagee was entitled to possession 
under his mortgage. Further, we do not 
know when the defendant’s possession began, 
a most important consideration as already 
pointed out. Prannath Roy Choudhry v. 
Rookea Begum (8) was also a case of mort- 
gage by conditional sale and so distinguish- 
able. Theappellants rely on the following 
remarks at page 255,— Where a mortgage 
is subject by law to be foreclosed the title to 
foreclose is in the nature of a limit to the 
title to redeem. It by no means follows as a 
consequence that the mortgagee foreclosing 
will be able in a suit for possession to make 
good against all occupants a title to posses- 
sion.” Thereis nothing in this to support : 
the appellant’s contention. As already indicat- 
ed, there are cases in which a mortgagee’ 
can be successfully met by a’plea of adverse 
possession. Ram Coomar Sein v. Prosunno 
Coomar Sein (9) is also not in point for there 
the mortgagee was entitled to sue for fore- 
closure and possession before the adverse 
possession which was pleaded as a defence to 
his suit began. 

` Much stress has been laid upon Karan 
Singh v. Baker Ali’han (10). There the 
mortgage was cicated in 1862 and wasa 
simple mortgage, so that so far the case is on 
all fours with the present case. The defend. 
ant’s own possession was found to have 
commenced in 1864 thatis after the morte 
gage. As, however, this possession did not 
extend over twelve (12) years he sought 
to tack on, the possession of the Collector 
which began in 1861 before the mortgage 
on the ground that the possession of the 
Collector was possession on his behalf and 
adverse. Their Lordships of the Privy 
Council observed with reference to the rule 
of limitation that it was not for the plain- 
tiff, the mortgagee, to prove possession within 
12 years but that his suit might be brought 
within 12 years from the time when the 
possession of the defendant became adverse 
to the plaintiff. They then pointed ont that 
the defendant had not been in possession for 
12 years and that he could not tack on the 
Collector’s possession from 1861 to the time 
when in 1863 the Collector delivered possess 
sion to him, inasmuch as since the Collector 

(8) 7 M I. A. 323; 4 W. R. 37. 


(9) (1864) W. R. 375. 
(10) 5A. 1391 A9 
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did not hold for him he did not claim through 
the Collector. They did not enter, nor was 
it necessary to enter upon the question 
whether the defendant’s possession from 
1868 standing by itself should be considered 
adverse to the mortgagee. It is suggested that 
we must infer that they considered that pos- 
session adverse because they went into the 
question whether the defendant was entitled to 
tack the Collector’s possession. Such an infer- 
ence is not a necessary inference in the circum- 
stances. Had the Collector’ s possession which 
began before the mortgage been adverse to 
the mortgagors and had the defendant claim-. 
ed through the Collector then the mortgagee’s 
suit would have been barred as in Nallamuthu- 
Pillai v. Betha Naickan (5). This supplies a 
reason why it was considered necessary to 
consider the question of tacking. 
Thereisnothing in Nelakant Banerji v. Suresh 
Onandra Mullick (11), which throws any light 
upon the present question, and the only other 
decision relied on is the decision of a Bench of 
this Court in Ramaswami Chetti v. Ponna Pada-. 
yachi (12). That decision undoubtedly supports 
the appellants’ contention. It is, however, 
mainly based upon Prannath Roy Ohowdhry v. 
Rookea Begum (8), Ammu v. Rama Kish- 
nasastri (4), Ram Coomar v. Prosunno Kumar 
(9), Sheoumber Sahoo v.  Bhowaneedeen 
Kulvar (7) and Karansingh v. Bakar Ald 
Khan (10) which have been deals with 
above. The reasons which I have given for 
holding that these cases do not support 
the appellants’ contention, do not, so far 
as I can gather from the judgment, appear to 
have been present to the minds of the learned 
Judges who decided Ramaswami Cheiti v. 
Ponna Padayachi (12). It may also be 
observed that the precise proposition 
which they rejected was “that though 
the right of the mortgagor in the 
mortgaged property may be extinguished 
by adverse possession by a person for 12 
years after the execution of the mortgage, 
yet in no case would the mortgagee’s remedy 
against the mortgaged property be lost if his 
right to enforce the mortgage against the 
mortgagor is not barred.’ Enough has been 
already said in the judgment to show that 
such a broad proposition cannot be successful- 
ly maintained. In Atmadar Mandal v. Mukhan 
(11) 12 C. 414; 12 I. A, 171. 


(12) 2 M. W. N. 209; 9 M. L. T. 264; 9 Ind. Cas. 
28, 
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Lal Day (13) the mortgage was a simple: 
mortgage. Possession which began after the 
grant of the mortgage was held for more than 
12 years prior to the suit by a person claim- 
ing under a purchaser of the mortgaged pro- 
perty in execution of a decree against the 
mortgagor. It was held that limitation did 
not begin to run against the mortgagee until 
he became entitled to claim possession after 
he purchased the property in execution of the 
decree which he obtained upon his mortgage., 
This decision was dissented from in Rama-. 
swami Ohetti v. Ponna Padayachi (12). 
above referred to, but was followed by my-; 
self and Krishnaswamy Aiyar, J. in Ven- 
katachala Asri v. Subramania Chetty (14), 
and I shall think it is correct. It is in. 
accordance with what I conceive to be the. 
correct principle, viz., that the interest in im-. 
moveable property which is affected by ad- 
verse possession is the interest and. that in- 
terest only, which the person who was entitl- 
ed to immediate possession at the time the 
adverse possession began, bad at that time. 
This principle can be deduced from the 
language of article 144 of Schedule H 
of the Limitation Act of 1877 itself and 
the cases already cited supply instances 
of its application. Under article 144,- 
limitation begins to run from the time when 
the possession of the defendant becomes ad- 
verse to the plaintiff. This shows that a claim 
to immoveable property will not catise time 
to run against the true owner unless it is ace 
companied by Possession ; while the term “ ad- 
verse possession” clearly implies that the- 
person against whom adverse possession is- 
exercised is a person who is entitled to de-. 
mand possession atthe moment the adverse-. 
possession begins. ` As the possession is thus 
adverse only to the person. having the right 
to immediate possession it follows, that only 
the interest which that person has in the pro- 
perty when the adverse possession begins can 
be affected by this adverse possession. If 
such a person has the entire interest when 
the adverse possession begins, he cannot by 
afterwards transferring the whole interest, as 
by sale, or by transferring a part of the 
interest, as by mortgage, prevent the opera-: 
tion of prescription upon the entire interest; 
unless he also interrupts the possession which 
(13) 88 C. 1015; 10 C. W. N. 904. 
eo ee 633;8 M. L. T. 377; 8 Ind. Cas, 
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is adverse. If, however, while still in posses- 
sion he transfers a part of his interest, the 
transferee will not be affected by the subse- 
quent possession of a third party, if under his 
transfer he is not entitled to possession of the 
property. Inthe two cases quoted Anundo 
Moyee Dassi v. Dhonendro Chunder Mookeriee 
(1) and Brojanath Koondoo 
Khelut Ohund Ghose (8) the mortgagees 
were affected by the possession of the third 
party because they were entitled to possession 
under their mortgages. © In Nallamuthu Pillar 
V: Betha Naicken (5) and Ram Lal v. Masum 
Ali Khan’ (6) the possession of the third 
party began before ‘the mortgage; and the 
mortgagee was, therefore, affected by it. 
Except the decision in Ramaswamt Chetti v. 
Fonna Paitlayacht (12) no decision has been 
brought to our notice which is clearly con- 
trary to the views above expressed. The con- 
tention of the appellants must, therefore, fail. 

The only other question is whether article 
147 orarticle 182 of Schedule II of the Limit- 


ation Act of 1877 applies. The Courts below: 


have rightly followed the decision of this 
Court in Appeal No. 164 of 1902. 

I would ‘dismiss this second appeal with 
costs, . : 

Benson, J—I concur.. The simple mort- 
gage in favour of the defendants was granted 
before the’ ‘plaintiffs got possession. When 
plaintiffs got possession the mortgagee was 
not entitled to possession; so the plaintiffs’ 
possession though adverse to the mortgagor 
was not adverse to the mortgagee for it was 
not inconsistent with his rights. The decision 
of the lower Appellate Court is, therefore, right 
and the second appeal is dismissed with costs. 


Appeal dismissed. 





(s. o. 2 M. W. N. 207.) 
MADRAS HIGH COURT. 

Frasr Givin Apegan No. 112 oe 1908. 
February 14, 1911. 
Present:-—-Sic Ralph Benson, Judge, and 
Mr. Justice Sundara Aiyar. 
PUTHIA VALAPPIL AYISSA alias 
HAYUMMA AND OTHERS—DEFENDANTS— 
APPELLANTS 
versus 
V. LAKSHMANA PRABHU AND 0THERS— 
PLAINTIEF3— RESPONDENTS. 

-Adwerse possession—Decree for share—Running of 
time, 


Chowdhry Vv. 


The existence of decree in favour of a person in 
respect of property does not per se stop the running 
of limilation when the property continues in the 
possession of the defendant, 


Appeal against the decree of the Dis- 
trict Court of North Malabar in Original 
Suit No. 12 of 1907. 

Facts.—tThe plaintiff brought this suit 
for partition. The plaint alleged that the 
Ist defendant was entitled to a two-fifths 
share in the plaint-properties and that in 
execution of a decree obtained by the plain- 
tiff for sale of the Ist defendant's share, ` 
the said two-fifths share of the lst defend- 
aut was sold and: purchased by plaintiffs, 
Second to sixth defendants the alleged other’ 
heirs to the property, contended that the plaint- 
property was given to them by way of 
gift, that the Ist defendant was never in 
possession of the same and that the plain- 
tiffs’ suit was barred by limitation and ad- 
verse possession. The District Judge, re- 
lying on the judgment in which it was 
held tnat the lst defendant had a two- 
fifths share and that his claim was not 
barred by limitation, dismissed the defend- 


- ant’s. contention that although the Ist de- 


fendant’s right might not have been time 
barred in 1902, pluintifi’sright might be barred 
in 1907, and decreed the plaintiff's claim. 
Defendants Nos. 2 to 6 appealed to the High 
Court. 

Mr. J. D. Rosario for the Appellants. 

Mr, K. Ramanath Shenai, for the Respond- 
ents. G 

Judgment.—We are unable to agree 
with the lower Court in holding that the 
question whether the plaintiff's suit is 
barred by limitation is res judicata by the 
decision in the previous suit between the 
parties. Exhibit C is the judgment of the 
District Court and Exhibit E that of the 
High Court in that suit. The High Court 
could be taken to have decided only that 
the Ist defendant had not been excluded 
from possession within 12 years prior to 
that suit. Exhibits H and O in that suit, 
referred to in Exhibit O, only show that 
the lst defendant’s title to a two-fifths share 
was recognised in June and July 1895, The. 
present suit was instituted more than 12 
years after the dates of those documents. 
This Court has more than once held that 
a decree in favour of a party with rea’ 
gard to property does not by itself stop’ 
the running of limitation when the pros 
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perty continues to be in the possession of 
“the defendant. It is, therefore, possible, that, 
though the former suit was not barred, 
when it was instituted, the present suit 
may be barred by limitation. We must re- 
verse the decree and remand the suit for 
fresh trial according to law. The lower 
Court must take evidence on the question 
of limitation and decide it afresh. Costs 
will abide the result. 

Mr. Rosario does not contend that 
apart from limitation the leb defendant is 
not entitled to the two-fifths share or that 
the plaintiff is not entitled to recover that 
two-fifths share. 

Case remanded. 


(s. c. 2 M. W. N. 208.) 
MADRAS HIGH COURT. 

Seconp Civiu AreraL No. 1218 or 1909. 
February 22, 1911. 
Present:—Mr. Justice Munro and 
Mr. Justice Sankaran Nair. 
SREENIVASA VARADACHARY— 
DEFENDANT—ÅPPELLANT 
Versus 
NARASINGA PILLAI—PLAINTIFE— 

Z RESPONDENT. 

Madras Regulation (VI of 1831)—Madras Act (IIL 
of 1895)—Adverse possession—Commencement of 
limitation. h i 

Until Madras Act III of 1895 came into force, a suit 
for lands attached as emoluments to the office of 
karnam could only have been brought ina Revenue 
Court under Regulation VI of 1831 and until that Act 
came into force, no title by prescription could be 
acquired. The Limitation Act, 1877; did not apply 
to suits under the Regulation. 

Pichuvvyyan v. Vilakkudyan Asari, 21 M. 134, followed. 

Possession prior to Madras Act III of 1895 is en- 
tirely ineffective and canuob be relied upon ina suit 
brought after the passing of that Act. 

Second appeal against the decree of the 
District Court of Chinglepnt in A. S. No. 
405 of 1907, presented against the decree 
of the Court of the District Munsif of 
Chingleput in Original Suit No. 302 of 
1906. i 

Mr. T. R. Ramachandra Iyer, for the Ap- 
pellant. 

Mr. T, Rangachariar, for the Respondent. 


Judgment.—tThe suit is for posses- 
sion of certain lands which are attached 
as emoluments to the office of karnam, 
and the only question for determination in 


INDIAN OASEs. 


SREENIVASA VARADACHARY V, NARASINGA PILLAI. 


[1911 
JOHN HENRY RHINE V. MABEL RHINE. 


this second appeal is whether the suit is 
barred by limitation by reason of the de- 
fendant's adverse possession for more than 
12 years. Until the Madras Act III of 
1895 came into force, a suit like the pre- 
sent would only have been brought in a 
Revenue Court under Madras Regulation VI 

of 1831, and the Limitation Act of 1877 does - 
not apply to suits under the Regulation. ` 
Until the Madras Act III of 1895 -came 
into force, therefore, no title by “prescrip- 

tion -to the lands could be acquired, see 

Pichuvayyan v. Vilakiydayan Asari C); 
and if no title by prescription could be 
acquired, it is difficult to see how posses- 
sion prior to the Madras Act IlI of 1895, 
which was entirely ineffective, can be re- 
lied upon in a suit brought after the pass- 

ing of that Act. In the present case 12 

years have not elapsed since the Madras 

Act TII of 1895 came into force, and it 
is unnecessary to consider whether the de- 
fendant’s subsequent possession would be 

adverse so as to give a title by prescrip- 

tion. The second appeal is dismissed with 

costs, 


Appeal dismissed. 
(1) 21 M. 184, 


ALLAHABAD HIGH COURT. 
FULL BENCH, 

Firsr Civin Appuat No, 206 of 1910. 
(Connecrep wira F, A. No. 207 or 1910.) 
February 23, 1911. 

Present: —Sir John Stanley, Kr., Chief 
Justice, Mr. Justice Griffin and 

Mr. Justice Tudball, i 

JOHN HENRY RHINE—Devenpayt— 

APPELLANT 
versus 
MABEL RHINH—Ptatntirr—Resronpent. 

Divorce Act (IV of 1869), s. 28—Suit by wife—Disso. 
lution of marriage—Judicial separation Both parties 
guilty of matrimonial misconduct—Whether adulterous 
petitioner can obtain judicial separation on ground 
oj cruelty. 

Where an adulterous wife brought a suit against 
her husband for dissolution of marriage, or in the 
alternative for judicial separation on the ground 
that her husband was guilty of sodomy and other 
acts of cruelty upon her: Held, that she was not 
entitled to any relief. 

Otway v. Otway, 13 P. D.141; 57 L. J. P. 81; 59 L. 
T, 153, followed. 

Constantinidi v. Constantinidi, (1903) L. R. P. D. 
246; 72 L. J. P. 82; 89 L. T. 340; 52 W, R. 190, dis. 
tinguished. 
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JOHN HENRY RHINE V, MABEL RHINE. 


. First appeal from the decision of the 
. ei Judge of Saharanpur, dated 4th May 
910. 

Mr. Ross Alston, for the Appellant. 

Judgment. 

Stanley, C, J.—These appeals arise out of 
cross-petitions for divorce under the Indian 
Divorce Act. The appellant, John Henry 
Rhine, who is an Engine Driver on the 
North-Western Railway, was married to the 
respondent Mabel Rhine in the Central 
Provinces in the year 1897. The last re- 
sidence of the parties was at Saharanpur. 
There has been no issue of the marriage. 
Mrs, Rhine left her husband in April 
1909 and went to her brotherin the Panj- 
ab. She, on the 28th of May 1909, in- 
stituted a suit in Lahore against her hus- 
band for “dissolution of their marriage, or in 
the’ alternative for judicial separation”. The 
plaint in this suit was returned to her 
to be filed in the proper Court, the Court 
at Lahore not having jurisdiction in the 
matter, and accordingly the plaint was filed 
in the Court of the District Judge of 
Saharanpur on the 30th of July 1909. Mean- 
time, Rhine filed a petition for divorce 
on the 22nd of July 1909 on the ground 
of his wife’s adultery with the co-respond- 
ent, Leonard A. Green, also an Engine Driver 
on the North-Western Railway. 

By agreement of the parties the two suits 
were heard together and one judgment was 
delivered in both suits. Mrs. Rhine alleged 
in her petition various acts of cruelty 
on the part of her husband, and charged 
him with having committed at various 
places carnal intercourse with her against 
the order of nature forcibly and against 
her consent. The adultery of Mrs. Rhine 
with the co-respondent Green was estab- 
lished to the satisfaction of the learn- 
ed District Judge and his finding is not 
now in controversy. He also found that 
the misconduct of Rhine, alleged by 
his wife, was established by the evidence, 
and dismissed RKhine’s petition for dissolu- 
tion of marriage as also Mrs. Rhine's 
petition for dissolution of marriage, but he 
granted Mrs. Rhine’s prayer for judicial 
separation. In his judgment he remarks,— 
“I, have found that Rhine has been guilty 
of conduct which is not only criminal 
but which constitutes a high degree of 
cruelty of a most abominable kind, and I 
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do not think that the idea can be tolerated 
that the wife should be obliged to live with 
her husband under such circumstances.” 

The present appeals were then preferred 
by the husband, and the grounds of appeal 
are that the evidence on the record did 
not justify the finding thatthe respondent 
was guilty of the criminal offence charged 
against him, and that a decree for judicial 
separation ought not to have been passed, 
having regard to the fact that Mrs. Rhine 
was proved to have been guilty of adultery, 
and further that a decree for dissolution 
of the marriage on the ground of his wife’s 
adultery ought to have been passed in his 
favour. Mrs. Rhine does not resist the appeal 
and no one appears for her. As to the 
observation .of the learned District Judge 
that he did not think that the idea could 
be tolerated that the wife should be 


‘obliged to live with her husband under the 


circumstances of this case, I may say that it 
does not necessarily follow if a decree for 
judicial separation be refased that she will 
be obliged to live with her husband. If 
he seek restitution of conjugal rights it will 
be for the Court before whom the case comes 
to say whether, under the circumstances, a 
decree should be passed in his favour. 

The first question then for determination 
is whether or not the evidence satisfac- 
torily establishes that the appellant Rhine 
was guilty of the misconduct charged 
against him. Mrs. Rhine gave evidence 
in support of her case, and this evidence 
was corroborated by the evidence of Mrs. 
Tilbury, who is adiplomaed mid-wife, and 
also by aMrs. Burrowes. The former was 
called, in on one occasion by Mrs. Bur- 
rowes to treat Mrs. Rhine, after she had 
been subjected, as she alleged, to the cruel 
treatment complained of. Mrs, Tilbury stated 
that she found Mrs. Rhine in a condi- 
tion indicating that the offence complained 
of had been committed and that she had been 
treating her for the injuries sustained by 
her which she detailed. She further stated 
that for the same reason she was called in 
once or twice after this. Mrs. Burrowes, 
who was next door neighbour to Mrs. 
Rhine, stated that Mrs. Rhine often told 
her that her husband treated her un- 
naturally and beat her, because she would 
not submit to his ill-treatment. The learned 
District Judge believed these witnesses. 


-798 INDIAN 


JOHN HENRY RHINE V. MABEL RHINE, 


He observes, —“ I feel sure that these two 
ladies have not invented the incident which 
they relate. Their evidence was given in 
a simple, straight-forward way and with 
-the air of persons relating what they had 
‘actually seen.” The learned Judge had 
better means of estimating the credit to be 
‘attached to the evidence than we pos- 
‘sess. He came to the conclusion that the 
‘evidence of Mrs. Rhine and her wit- 
“nesses was reliable. Against it, there was 
the denial of Rhine himself. But there 
is on the record a most compromising letter 
which was addressed by him on the llth 
‘of May 1909 to. a Mrs. Miller, whom he 
‘addresses as his “ dearest sister,” and who 
it is stated lived with his brother-in-law 
“but was not married to him. In this 
‘letter he complains of his, wife, and we 
“find in it these statements “ whenever Mrs. 
“Rhine has left home, or had any words 
with me, she always flies back to an old 
story of telling people that I committed 
` thesin ofsédomy. This originated through 
some friends of hers at Sukkur, about 
8 years ago. If I was guilty of such an 
action, why was not immediate action taken 
“against me? I say to you dear sister under 
the ciréumatances of this accusation 1 am 
innocent. Any how, she tries to tell this 
‘story of 8 years old to excite people’s 
sympathy for her and hatred forme. Ad- 
‘mitting for argument’ sake this to bée true 
-I am aman after all; but for any woman 
ta tell such a story year after year and 
disclose some of the bed-room secrets of 
our home, and when disclosed and known 
by the male people, what would you think 
of such a woman.” There is this further 
passage in ‘the letter,—‘I give you the 
assurance my dear sister that I ama re- 
formed man and unblameable in every way.” 
This does not appear to me to be the letter 
of an innocent man. Such a charge as was 
made against him would ordinarily be met 
by an indignant denial, but in this case 
there is at most a qualified denial. He 
says,— Under the circumstances of this ac- 
cusation I am innocent.” Then, admitting 
for argument! sake" the charge to be true, 
he observes “Tam aman after all.’ This 
suggests that he excused himself on the 
ground that passion and lust got the better 
of him. He admits that there were “bed- 
‘room secrets’: which ought not to 


. 


have - 
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been disclosed, and that his wife had made 
the charge of misconduct against him long 
anterior to the divorce proceedings, What- 
ever bethe full weight to be attached to 
this letter, it appears to me that it furnishes 
corroboration of the evidence of Mrs. Rhine 
and her witnesses. I am wholly unable, 
under the circumstances, to come to the 
conclusion that the Court below was wrong 
in regarding the charge made by Mrs. Rhine 
as proved. I also agree in the view taken 
by the Court below that, as neither of the 
parties came into Court with clean hands, 
neither of them was entitled to a decree for 
dissolution of marriage. Itonly remains to 
“consider whether under the circumstances 
the Court below ought to have granted a , 
“judicial separation. It is only under ex- 
ceptional circumstances that tne Cvurt 
will grant a decree for judicial separation 
to a petitioner who has been guilty of 
adultery. Section 23 of the Indian Divorce 
Act prescribes that in an application for 
judicial separation the Court -on being 
satisfied of the truth of the statements 
made inthe petition, and “that there is no 
legal ground why the application should not 
be granted” may decree judicial separation, 
This section closely corresponds with section 
17 of the Matrimonial Causes Act, 20’ and 
21 Victoria, Chapter 85, as amended by 21 
and 22 Victoria, Chapter 108, section 19. 
The Act does not define the legal grounds 
which justify the Court in refusing to grant 
a decree.to a petitioner for judicial separation. 
In the case of Otway v. Otway (1) ib was 
held by the Court of Appeal in England 
that a judicial separation can only be granted 
where the petitioner comes to Court with a 
pure character and is free from all 
matrimonial misconduct. In that case 
husband and wife had both been found 
guilty of adultery and the husband had also 
been found guilty of aggravated cruelty. It 
was held by the Court of Appeal reversing 
` the decision of Butt, J., that the Court had 
no jurisdiction to make a decree for judicial 
separation on the ground of such cruelty 
however aggravated its character might be. 
Cotton, L. J., laid down the following as the 
thue principle which should - guide a Court 
in a case of the kind. He observed,— 
“In my opinion the true principle is this 


that a wife having been guilty of adultery 
(1) 13 P. D. 141; 57 L. J; P. 81; 59 L.-T. 163. 
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-has pub herself in such a position that 
she cannot be considered as an innocent 
“party in any proceedings which might have 
‘been taken in the old Ecclesiastical Courts, 
or which might now be taken in the Court 
‘of Divorce; and therefore on that ground 
‘she is not in a position to come to that 
‘Court to give her any relief as to any 
matrimonial offence which the husband may 
have committed or to put it on the ground 
of compensation for a crime of the same 
nature.” Fry, L.J., in the course of his 
judgment remarked,—,The case is one which 
-it appears to me ought to be considered with 
great care because it is impossible not to feel 
a strong sense of repulsion at continuing the 
‘marriage tie between an adulterous man and 
an adulterous woman, where the man has been 
guilty of cruelty of the description of which 
the “respondent i in this case has been guilty.” 
He states his conclusion as follows:— ‘The con- 
clusion I have arrived at is that the principles 
which formerly governed the old Ecclesiastical 
Courts ought to prevail now, one of which is 
not to pronounce a decree fora divorce d 
mensa etthoro in favour ofan adulteress.” Lopes, 
L.J., in his judgment observes,— Now the 
authorities seem to me clearly to lay down 
that if a wife sued her husband for adultery 
and herself been guilty of adultery she was 
not entitled to any relief. That doctrine ap- 
plies in this case unless it can be maintained 
that the fact of the husband having been 
found guilty of cruelty as well as adultery en- 
titles the wife of relief when but for the cruel- 
ty she would have had no locus standi. I can 
find no authority for this proposition and it is 
opposed to what I believe to be the principles 
‘on which the Ecclesiastical Courts have acted 
jn granting decrees for a divorce a mensa et 
thoro, viz., thata wife or husband seeking such 

. relief must come to the Court with a pure 
character and must be free from any matri- 
monial misconduct.” 

To this ruling great weight necessarily at- 
taches. Itis, no doubt, true that in the later 
case of Constantinidi v.Constantinidi(2) Jeune, 
P., granted a decree for dissolution of mar- 
riage in acase in which both the petitioner 
and respondent had been guilty of adultery. 
In that case ib was held that although the 
discretion conferred by section 31 of Act 20 
and 21 Victoria, Chapter 85, is a judicial and 


(2) (1903) L. R. P. D. 246; 72 L. J P. 82; 89 D. T, 
340; 52 W. R. 190, 
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not an arbitrary diseretion, the cause for, and 
circumstances under, which the Ccurt may 
exercise its discretion in favour of a guilty 
petitioner are to betaken in combination, and 
according to their several degrees of force and 
also that the list of such causes is not a closed 
book and may be extended as occasion arises. 
The learned President, in the course of his 
judgment in. treating of the principles which 
should guide the Court in a matter of the kind 
observes,— I think, therefore, one can find 
guidance only by reference to the general prin- 
ciples of justice, and no principles of justice in 
regard to this matter seem to me clearer than 
these,—first that the petitioner who has been 
convicted of adultery should not be allowed to 
obtain a divorce if such adultery in any se- 
rious degree contributed to the misconduct of 
the respondent; and secondly, that a respond- 
ent should not be allowed to avoid the conse- 
quences of proved misconduct by putting for- 
ward an act or acts of misconduct on the part 
of the petitioner for which the respondent was 
himself or herself in any serious degree res- 
ponsible. To hold otherwise, would be {o al- 
‘low a wrong-doer to profit by wrong-doing. I 


-have no doubt that the Legislature intended 


that the Court should act on these principles 
whether or not it intended that the Coart 
should act on any other principles.” Finding 
in that case that the respondent conduced to 
the adultery committed by the petitioner, the 
learned President granted a decree nist. This 
was a very different case from the one now be- 
fore us. In this case Mrs. Rhine has been 
found guilty of deliberate adultery. It can- 
not rightly be said that her husband conduced 
to the adultery. The principle laid down in 
Otway v. Otway (1) should, therefore, I think, 
be applied to this case and accordingly apply- 
ing it I would hold that, coming into Court as 
she does with unclean hands, Mrs. Rhine is not 
-entitled to any relief. I wonld, therefore, in 
the cireumstances uf- this case, set aride the 


-decree of the Court below for a judicial sepa- 


ration and in other respects affirm the decree 


‘of that Court. 


Griffin, J.—I concur. 

Tudball, J—1 concur. 

By tse Covrr.—The order of the Court is 
that the decree of the Court below in so far 
as it granted the petition of Mrs. Rhine for 
judicial separation be set aside and that her 
petition be dismissed in toto. In other res- 
pects the decree.will stand affirmed but with- 
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out costs as no one appears on the part ‘of the 


respondent. 7 
Petition dismissed. 





‘ALLAHABAD HIGH COURT. 
- Execution Srconp Cryin Appeat No. 826 
or 1910. 
February 1, 1911. 
Present:—Mr. Justice Tudball. 
L. PAYNE asp Co.—Decren-HOLDERS— 
APPELLANTS 
Verses 
BRAHMDEO AND ANOTHER— JUDGMENT- 
DEBTORS— RESPONDENTS. 

Execution of decree— Application by heir who has 
not obtained succession certificate—“In accordance with 
law” —Limitation-—Method of executing a decree—Pro- 
cedure, vested rights in. ; 

An application for execution made by the heir 
of a deceased decree-holder, without obtaining 
a succession certificate, is an application ‘in ace 
cordance with law’ and saves the decree from being 


barred by limitation. 
Mangal Khan v. Salimullah Khan, 16 A. 26, re- 


ferred to. ` h 
The right as to the method of executing a 
decree is oneof procedure and not a substantial 


right. are 
No one can have a vested right in a matter of pro- 


cedure. 
Execution second appeal from the decision 
. ofthe District Judge of Ghazipur, dated 
22nd April 1910. 
Mr. Govind Prashad, for the Appellants. 
Mr. M. L. Agarwala (with him Mr. Balram 
Chandra Mukerji), for the Respondents. 
Judgment.—this appeal arises out 
ofan application for execution: of a decree. 
The appellant company obtained a decree on 
_the 13th of May 1908 against one Hafiz 
Karim Bakhsh. This was a simple money- 
decree. Hafi? Karim Bakhsh had on the 
19th August 1904 obtained a decree for sale 
upon a. mértgage against the respondents 
Bharamdeo and Bachcha Rai. On the 24th: 
of August 1907 he obtained an order absolute 
“and then died. Onthe 5th of April 1909 an 
application for execution of that decree was 
made in due form in thename of Musanmat 
Kariman Bibi, the widow of Hafiz Karim 
Bakhsh. She filed no succession certificate and 
the Court called upon her to offer proof of 
heirship and demanded the necessary fees. 
Default was made and the application was 
ordered to be returned to her. It was, not, 
however, returned but remained on the re- 
cord. After this, the appellant-company 
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attached that decree in execution of its own 
decree against Hafiz Karim Bakhsh and pro- 
ceeded to put the mortgage-decree into exe- 
cution in the manner provided by Ordér XXI, 
rule 58. Objections were filed by the res- 
pondents who raised the following pleas: —~ 
(1) that the execution of the decree was 
barred by time, (2) that the former applica- 
tion for execution was irregular and had been 
dismissed tor default, and, therefore, did not 
save limitation. Both the Courts below have 
ruled that the application of the 5th of April 
1909 was not an application made in accord- 
ance with law because it was presented by a 
person who had, in the absence of a succession 
certificate, no locus standi, and it cannot, 
therefore, be regarded as a proper application 
to save limitation, and it was simply null and 
void. It was on this ground alone that the 
lower Courts have rejected the application for 
execution of the decree, and on appeal it is 
urged that both the lower Courts have erred, 
and that in view of the ruling of this Court 
in Mangal Khan v. Salim Ullah Khan (1), it 
is quite clear that the decisions of the lower 
Courts cannot be upheld. Granting that the 
application was made by Musammat Kariman, 
and that she was the widow of Hafiz Karim 
Bakhsh and as such his heir, the absence of a 
succession certificate or other proof of. heir- 
ship on the date on which that application 
was filed would not make that application 
one which was not in accordance with law. 
It might, no doubt, be necessary for the 
heir of a decree-holder to produce a. suc- 
cession certificate or to meet the demand of 
the Court when asked to produce evidence of 
his heirship. But his application made in 
the form and in the manner in which the ap- 
plication of 5th April 1909 was made would 
be one made strictly in accordance with law. 
On behalf of the respondents it is, however, 
urged before me that there is nothing to 
show that this application of 5th April 
1909 was, made by Musammat Kariman Bibi, 
or even that Musammaé Kariman Bibi ig heir 
to Karim Bakhsh, ard as such entitled to 
apply for execution of the decree. | This argu- 
ment raises a pure question of fact. In my 
opinion, the grounds of objections filed tothe 
execution of the decree nowhere raise this 
question atall. The first plea was merely 
one of limitation. Thesecond plea was that 
the former application for execution was an 


(3) 16 A. 26, 
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irregular one and had been dismissed for 
“default. No evidence was offered nor was an 
issue raisedon the point and I cannot in 
second appeal allow a question to be raised 
which isa pure question of fact and which 
was not raised in the Court below, and on 
which no issue was framed and no evidence 
takén. If the objectors had wished to do so 
they could have takeri this plea clearly and 
openly in the lower Court which would have 
gone into evidence upon the matter. 

The next point raised on behalt of the 
respondents is that on the daté on ' which 
the appellant company obtained its decree 
t. e., on the 13th of May 1908, the company 
could under the law as was, understood in 
these provinces [vide Delhi and London Bank 
Ld., v. Partab Singh (2)] only attach and put 
to wale the decree which Hafiz Karim 
Baksh had obtained against the present 
respondents, thab on that date the appellant 
company had ‘no right whatsoever to attach 
and put into execution the aforesaid decree, 
that the present Code of Civil Procedure 
came into effect from the first of January 
1909, that the appellauts’ right as to the 
method of executing >: their décree was a 
substantive right which could not be altered 
or affected by the new “Act, and, therefore, 
the appellant _ cannot take advantage of the 
new law and has no right whatsoever to pu 
into, execution the present deeree. It is 
urged that the appellants had a vested “right 
under their decree to attach and sell the 
decree of 19th August 1904, and that that 
vested right cannot be altered or increased 
by subsequent legislation’ which has no 
retrospective effect. In my opifion this con- 
tention ‘is nob a sound one. The appellant- 
company had under their decree merely a 
right to recover their debt from jhe estate 
of their judgment-debtor in any of the 
various methods laid down by the law. One 
of thosc methods was by the attachment and 
sale of the present decree. The new Civil 
Procedure Code, if anything, merely’ altered 
the method in which the money was to be 
recovered. The decree-holder had no vested 
right in the procedure laid down by law for 
the execution of his decree. In my opinion 
the matter was one of procedure and not of 
substantive right. It is quite clear to mè 
that the appellant-company are entitled to 


(2) 28 A. T71; 3 A. U, J. 585 Œ. B) A. W., N. 


(1906) 23%; I M T, 24. 
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put this decree into execution and that the 
application for execution is not barred by 
limitation. The application of 5th April 
1909 was one made in accordance with law 
and did save time. J, therefore, admit the 
appeal and get aside the orders of the Courts 
below. The application for execution will be 
restored to its original number in the Court 
of first instance, and the Court will proceed 
to execute it in accordance with law. The 
appellants will have their costs in all Courts 
including in this Court fees on the higher 
scale. 

Appeal admitted. ` 





(ac. 13 C. L. J. 267. 

CALCUTTA HIGH COURT. 
Seconp Civit Apparat. No. 2031 or 1902. 
March 7, 1905. 

Present:—Mr. Justice Brett and 
_ Mr. Justice Woodroffe, 
RAMMOYI DASI—Ptarntiss— APPELLANT 

versus ‘ 

_RUPAL PRAMANICK—Doarenpant— 

RESPONDENT. 

Bengal Tenancy Act (VIII of 1835), ss.'12, 17, 83 ~ 
Sub-division of.holding—No consent of landlord —Suit 
for rent— Whether landlord bound to make purchaser of 
portion of holding without his consent, party defendant 
in réné suit. 

A sub-division of a holding or the distribution of 
its rent is not, having regard to the terms of sections 
17 and 88 of the Bengal Tenancy Act, binding on the 
landlord, unless - his consent in writing to the 
sub- division has been obtained; nor is the. landlord. 
bound, by reason of the provisions of the Act} 
to make the purchaser’ of a portion of a holding” 
a joint defendant ina suit for rent with the de, 
fendants who are the only persons recorded as 
tenants in his sherista. 

Appeal from the decree ‘of the Sub- Judge 
of Pabna and Bogra, dated June 2ad, 1902; 
reversing that of the Munsif of Pabna, dated 
August 30th, 1991! 

Babu Brojo Lal Chakruvarti, for the Appel- 
lant. 

Babus Pramatha Nath Sen and Upendra 
Ll Quptı Roy, for the Respondent. 

Judgment.—The present appeal 
arises out of a suit brought by the plaintiff- 
appellant tó recover rent from the defendants 
for certain lands in their possession. for the 
year 1307. _ 

The defendants raised the plea in defence 
to the suit that the suit could not proceed 
against them for the full rent claimed, 
because there had been a sub-division of the 
holding or tenure by the sale of 4 portion 
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thereof toa third party, and that the suit 
could not proceed unless that third party 
was made a party to it, and that the plaintiff 
could not recover the full rent for the holding 
from the defendants as they were only in 
possession of a portion of the same. 

The Munsiff held ‘that the plea of the 
defendants was untenable, because, even 
supposing that it was within their right to 
sella portion of the holding, yet the pro- 
visions of section 88 of the Bengal Tenancy 
Act had not been complied with and that, 
therefore, even if any sub-division of the 
holding had been effected by such sale, it 
was not binding on the landlord. He, there- 
fore, decreed the plaintiff's suit, there being 
no real contest as to whether the rent was 
due or not. 

On appeal, the Subordinate Judge has set 
aside the judgment and decree of the Munsif 
and has remanded the case to the Munsif 
for re-trial. He has assumed that the-holding 
of the defendants was a permanent tenure, 
and he remarks that," according to the princi- 
ple of section 17 of the Tenancy Act, a por- 
tion of it can he sold: subject to the provisions 
of section 88 of the same Act.” He then 
proceeds to say,— ‘The purchaser of a portion 
of the tenure should be made a party and the 
tenure will be liable for the whole amount of 
rent; a portion of thé tenure will not form a 
separate tenure.” He, accordingly, remand- 
ed the case to the Munsif in order to 
determine whether a portion of the tenure 
was sold, and, if it was sold, to make the pur- 
chaser a party to the suit. 

The landlord has appealed against the 
decision of the Subordinate Judge, and it is 
eoutended on his behalf that no sale of any 
portion of the tenure which would have the 
effect of dividing the .tenure could be binding 
on the Jandlord so as to prevent him from 
bringing a suit against the old recorded 
tenant, unless, under the provisions of section 
88 of the Bengal Tenancy Act, his consent in 
writing had been obtained to the division 
of the holding and the distribution of the 
rent. Itis contended that the view taken 
by the Subordinate Judge was wrong, and 
that, on the pleadings of the defendants, the 
case ought not to have been remanded in 
order that the purchaser might be made a 
party. 

On behalf of the respondents it has been 
contended—not in strict accordance with the 
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pleadings of the defendants inthe suit—that as 

therehad,been a saleofa portion of the defend- 

ants’ interest in the holding to a third party 

and us that third party was jointly liable-with 

the defendants, after that sale, for the rent 

of the holding, the plaintiff could not succeed 

in the present suit without making the pur- ` 
chaser a joint defendant with the other 

defendants in the suit. 

That, however, was not the case set up 
before the Court of first instance and is nt 
one which, under the circumstances of this 
guit, can be maintained. . The defence was 
not that the purchaser was jointly liable 
with the defendants for the whole rent, 
but that the defendants were not liable for the 
whole rent by reason of the fact that there 
had been a division of the tenure and a 
transfer of a portion of the same by purchase 
to a third party. The written statement con- 
tains distinct allegations of the shares and por. 
tions of the holding which were sold, and it 
distinctly alleges that the liability of the 
defendants for rent for those portions of the 
holding ceased from the date of sale, and 
that the liability of the purchasers commenc- 
ed from that date. Such sub-division of the 
holding or the distribution of the rent 
as the defendants set up in their defence 
to this suit could not, having regard to the 
terms ofsections 17 and 28 of the Bengal 
Tenancy Act, be binding on the landlord, 
unless his consent in writing had been obtain- 
ed to the sub-division, and, therefore, the 
landlord could not be held in this suit 
to have been bound, by reason of the provi- 
sions of the Act, tomake the purchaser a joint 
defendant with the defendants who were the 
only personsrecorded astenants in the sherista. 

We think that the view which the Sub- 
ordinate Judge took of the law is incorrect, 
and that as it was not contended in this case 
that the provisions of section 88 of the 
Bengal Tenancy Act had been strictly com- > 
plied with, it was not necessary for the 
Maunsif ta take evidence to determine whether 
a portion of the holding was sold. 

It bas fio doubt been suggested by the 
learned Vakil for the respondent, that there 
was a sufficient compliance with the provi- 
sions of section &8 of the Bengal Tenancy 
Act, because, previously, when there was a 
dispute with regard to the holding which 
was setiled. by a solenamah, the terms of that 
solenamah were such as not only to constitute 
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the holding a permanent tenure but also to 

give to the defendants the right to transfer a 

portion of the holding to a third party with- 
“out any further consent from the landlord. 

We are unable to accept the suggestion as 
valid. The learned Munsif has, in our 
opinion, arrived at a correct conclusion with 
reference to this solenamah decree, holding 
that. the terms of that decree can only be 
interpreted to mean that the plaintiff gave 
her consent to the holding being con- 
stituted as stated therein, and even if 
it could be taken as giving her consent to 
a transfer of the whole, it could not be taken 
as her written consent to the division or 
distribution of the rent of that holding, even 
though possibly under the law the defend- 
ants might be entitled as holders of a 
permanent tenure to make a transfer of 
a portion of their interest in the same to a 
third party. 

In our opinion, therefore, the defence set 
up by the defendants inthe present suit was 
not a valid defence and the contention that 
the plaintiff could not succeed in the suit 
against them without making the purchaser 
of a portion of the holding a joint defendant 
with them was not sound. The plaintiff was 
not bound to recognise any sub-division of the 
holding, unless the provisions of sections 12 
and 17 of the Bengal Tenancy Act had been 
strictly complied with, or to sue to recover 
rent of the holding from any body except the 
persons whom she had recognized as the 
tenants. 
` The grounds, therefore, on which the 
learned Subordinate Judge has set aside the 
judgment and decree of the Munsif and 
directed a remand of the case are not, in our 
opinion, correct. His judgment and order 
are, therefore, set aside and in lieu thereof the 
judgment and decree of the Munsif is (sic) 
restored. 

The result, therefore, is that the appeal is 
decreed and the judgment and decree of the 
Munsif, which decreed the suit in favour of 
the plaintiff, restored with costs in all the 
Courts. : 

Appeal allowed. 
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MADRAS HIGH COURT. 
First Crvin ArpeaL' No. 67 or 1908, 
January 25,1911. ` 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice-Sundara Aiyar. 
MUTHUKRISHNAN CHETTY— 
APPELLANT 
versus 
ANNAPURNATHACHI AND ANOTHER— 


RESPONDENTS. 

Hindu Iaw—Widow, alienation by—Justifilabla 
necessity—Demand by creditor wnnecessary—Accumu- 
lation of interest. 

Actual demand by a oreditor need not be prov- 
ed to justify a Hindu widow in selling her husband’s 
property to discharge his debt. 

Where interest on the husband’s debt of Rs. 400 
amounted to Rs. 300,and the widow alienated her 
husband’s property to discharge the debt : 

Held, that she acted prudently. 


Appeal against the decree of the Sub- 
ordinate Judge of .Madura East in Original 
Suit No. 64 of 1906, dated 31st October 
1907. A 

Mr, K. N. Aiya, for the Appellant. 

Mr. S. Sundararaja Aiyangar, for 2nd 
Respondents. A 

Judgment.=tThe appeal relates to 
the validity of the sale of items Nos. 1 and 2. 
We agree with the Subordinate Judge that the 
alienation must be upheld. Mr. Aiya Iyer 
contends that the Jadge's observation that 
Srirangathammal took steps to enforce 
payment of her debts is not justified by the 
evidence. No doubt the first defendant’s 
evidence on the point is contradicted by ihe 
testimony of the plaintiff as his own witness, 
but no reason is shown why. we should differ 
from the Subordinate Judge from accepting 
the defendant’s evidence. We may add that 
we cannot accept the contention, that actual 
demand bya creditor must be proved to 
justify a widow in selling her husband’s 
property to discharge his debt. In this case 
the interest on the principal amount of 
Rs. 400 had amounted-to Rs. 300 and the 
widow acted prudently in taking steps to 
discharge the debt. We confirm the lower 
Court’s decision and dismiss the appeal with 
costs. ih, 


Appeal dismissed 
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ALLAHABAD HIGH COURT. 
Secon CIL Appyat No. 20 or 1911. 
January 25, 1911. 

Present:—Mr. Justice Richards. *' 
HABIBULLAH KHAN— PLAINTIFE— 
APPELLANT 

versus” 
ABDULLAH KHANanp oruers— 


“DEFENDANTS —RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, R. 31 
Judgment of Appellate Court. 

Under Order XUI, Rule 31 of the Code of Civil Pro- 
cedure, the judgment of au Appellate Court should 
contain (1) the points for determination, (2) the 
decision thereon, (3) the reasons for the decision; 
these provisions should not be neglected. 3 


Second appeal from the decision of the Dis- 
trict Judge of Gorakhpur, dated the 21st of 
September, 1910. >` 


Mr. Iswar Saran, for the Appellant. 

Judgment.—This appeal arises out 
of a suit in which the plaintiff claimed pos- 
session ofa certain property. The defence 
was that the property was never at any time 
| the property of the plaintiff. The defendants 
went on to show that the parties were relat- 
ed, that the property in dispute although 
purchased in the name of the plaintiff when 
he was a child of three years was never his 
and that finally in a family arbitration it 
was specifically awarded to the defendants. 
The Court of first instance in an -elaborate 
and careful judgment dealt with all the 
facts. The judgment of the District Judge 
is very short and it certainly does not comply 
with the provisions of Order XLI, rule 31 of 
the Code of Civil Procedure. T can, how- 
ever, see that the questions which arose in 
the case were really, decided. The evidence 
in favour of the defendants was overwhelm- 
ing and 1 do not intend to put the parties 
to the unnecessary expenses of a further liti- 
gation. I, however, wish to point out to the 
learned District Judge that Order ALI, rule 
31 provides that his judgment as an Appellate 
Court should state (1) the points for deter; 
mination, (2) the decision thereon and (8) 
the reasons for the decision. In very many 
cases Mr. Simpson has neglected to observe 
the provisions of Order XLI, rule 31 of the 
Code, In a simple case the judge can comply 
with terms of Order XLI, rule 31 without 
writing an unnecessarily long judgment. I 
hope in future the learned District Judge 
will pay attention to therule. In the pre- 
sent case the only ground of appeal is the 
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non-compliance by the Judge with the rule 
and I have already ordered that the attention 
of the District Judge should be called to this, 
I dismiss the appeal, 


Appeal dismissed. 


CALCUTTA HIGH COURT, 
Seconp Crvin Appeat No. 2602 oF 1909, 
March 6, 1911. 
Present:—Mr. 7 ustice Coxe. 
MINAI NAIK—Dzrexpant— 

APPELLANT 
versus s 
BANCHANIDHI SAHU AND oraers—~ 
PLAINTIFFS——R ESPONDENTS. 

Maurasi right, meaning of—Swit for ejectment 
of  tenant-at-will—Correcting entry in  Record-of. 
Rights—Limitation—Limitation Act (XV of 1877), 
Sch, II, art. 120—Presumption—Correctness of Record- 
of- Rights— Whether presumption becomes final—Home- 
stead land—Right of occupancy. 

A mawrasi right is not necessarily anything more 
than an ordinary occupancy-right. 

A suit for ejectment on the ground that the de- 
fondant was a tenant-at-will, cannot be regarded as 
a suit for correcting the Record-of-Rights, and may 
be brought after six years of the final publication of 
the record. 

Under the Bengal Tenancy Act, 
the Record-of-Rights must be presumed to be 
correct until the contrary is showr. Bub it 
is not the law that this rebuttable presumption be. 
comes final and conclusive after six years. 

Obiter dicta:—A raiyat cannot acquire rights of 
occupancy in- homestead land ifit was originally 
taken for the purpose of constituting his home.- 
stead. But if originally he had taken a larger hold- 
ing for agricultural purposes and -had merely de- 
voted a particular portion to the building of his. 
homestead, he would be entitled to acquire rights of. 
occupancy in that portion as well as in the rest of his 
holding. 

Kalee Kishen v. Jankee, 8 W. R. 250 and 
Mohesh Ghunder Gungopadhya v. Bishonath, 24 W. R. 
492, referred to. ; 

Appeal from the decree of the Additional. 
Sab-Jndge of Cuttack, dated August 23rd, 
1909, modifying that of the Munsif of 


Cuttack, dated November 28th, 1908. 


Babu Lalit Mohan Ghese, for the Appel- 
lant. 

Babu Susil Mudhab Mallik, for the Re- 
spondents. 

Judgment.—tThis was a snit for 
ejectment on the ground that the defendant 
was a tenat-at-will, The Subordinate Judge 
in appeal has found that the defendant wag 
not an occupancy ryot but a ‘tenant-at- 


an entry in 
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will, and, therefore, allowed the suit for 
ejectment. i i 

The defendant appeals. It is first argued 
that the defendant pleaded that he had a 
permanent right in the land and this per- 
manent right ought to have been inquired 
into. But it appears that all that the de- 
fendant pleaded in his written statement was 
that he had a maurasi right which is not ne- 
cessarily anything more than an ordinary oc- 
cupancy-right. 

Secondly, it is urged that the suit was bar- 
red by limitation on the ground that this was 
really a suit to correct An entry in the Record- 
of-Rights and, therefore, ought to have been 
brought within six years of the final publi- 
cation. But it does not appear to me that a 
suit for ejectment can at all be regarded 
as identical with a snit for correcting the Re- 
‘cord-of-Rights. Under the Tenancy Act an 
entry in the Record-of-Rights must be pre- 
sumed to be correct until the opposite is 
shown. But it is certainly not the law that 
after six years that rebuttable presumption 
becomes final and conclusive. This also dis- 
poses of the further argument on behalf of 
the defendant that the suit does not lie be: 
cause it is a suit for correcting the Record-of- 
Rights. This is not, in my opinion, a suit of 
that nature at all. ` 

The only point remains to be decided is 
whether the defendant could have acquired 
rights of occupaucy in the land in suit, The 
learned Subordinate Judge finds. that this 
land is homestead and it follows, therefore, 
thatthedefendant could not acquire rights of 
occupancy in it, if it was originally taken for 
the purposes of constituting the defendant’s 
homestead. Thisislaid downin the case 
of Kulee Kishen Biswas v. Jankee (1). No 
doubt, if originally the defendants ancestors 
had taken a larger holding for agricultural 
purposes and had merely devotea this por- 
tion to the building of their homestead; 
they would be entitled to acquire rights in 
this portion as well as inthe rest of their 
holding. This is laid down in Mohesh Ohunder 
Gungopadhya vw. Bisho Nath Dass (2). But 
it appears that it has never been the defend- 
ant’s case that the holding now in suit, 
which is homestead and nothing more, 
originally formed partof a larger holding 
taken for agricultural purposes and I can- 


(1) 8 W. R. 250. 
(2) 24 W. R. 402. 
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not allow this point to be taken for the 
‘first time in second appeal. The result, 
therefore, is that the appeal is dismissed 
with costs. 

Appeal dismissed, 





CALCUTTA HIGH COURT. 
Seconp Civic APPEAL No. 434 or 1909. 
March 6, 1911. 

Present: — Mr. Justice Woodroffe and 
Mr. Justice Carnduff, 

Kumar KALANAND SINGH AND ANOTHER-—- 
PLAINT.FFS— APPELLANTS 

; VETSUS 
BHEKH DHARI SINGH AND oragrs— 
Derenpants— RESPONDENTS. 

Bengal Tenancy Act (VIIE of 1885), ss. 44 (c), 45, 
196—General Clauses Act (I B.C. of 1908), s. 8 (c)— 
Repeal of  enactment—Retrospective operation— 
Ejectment, suit for—Non-occupancy raiyat—Notice 
to quit. 

A suit for the ejectment of a non-occupancy 
raiyat, without giving him notice to quit, brought 
before the repeal of section 45 of the Béngal Tenaucy 
Act which required such notice, is bound 
to fail. 4 

The plaintiffs, who at the date of their suit had a 
right limited by lawin a particular way, cannot 
take advantage of subsequent legislation removing 
that limitation; their rights must be determined 
by the law as itstood atthe date when the suit was 
instituted. 

Per Woodroffe, J—Section 196 of the Bengal Ten- 
ancy Act, 1885, applies only where both that Act and 
the Act of 1907 which amended it govern the pro- 
ceedings, as in the case of a suitinstituted after 1907, 
in which case the law to be administered would be the 
Bengal Tenancy Act as modified by the Act of 1907. 


Appeal from the decree of the Sub-Judge of 
Monghyr, dated December 14th, 1908, con- 
firming that of the Munsif of Monghyr, dated 
May 12th, 1908. 

Babus Umakali Mukherjee and Salindra 
Nath Palit, for the Appellants. 

Babus Jogesh Ohandra Dey and Lalit Mohan 
Ghose, for the Respondents. 

Judgment, 

Woodroffe, J—The two main questions 
which have been arguedin this appeal are 
first, as to the applicability of section 44 (e) 
of the Bengal Tenancy Act to the facts of the 
present case, and secondly, as to the appli- 
eability of section 45 of that Act, which was 
in force atthe time when the suit was 
brought but was repealed by the Bengal Coun- 
cil Act I of 1909. 
` If section 44 (c) does not apply, that is, if 
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it be a fact, as the lower Appellate Court has 
found, that the defendants were not admitted 
to occupation by the plaintiffs under the 
kabultat of the 19th January 1901, then the 
suit fails onthat ground. This finding of fact 
of the Subordinate Judge has been impugned, 
and it has been contended that the finding 
_is not one of pure fact butof mixed fact and 
law, and, as such, erroneous. It is nob, how- 
ever, necessary further to inquire into this 
part of the case, for, assuming for the sake 
of argument, but without deciding in favour 
of the plaintiffs, that section 44 (c) of the 
Bengal Tenancy Act does apply, then the 
learned Subordinate Judge has found, and I 
think rightly found, that section 45 . applies, 
and, as no notice was served the suit should 
be dismissed. It is to be observed that the 
suit was instituted on the 20th November 
1905; and the Act which repealed sec- 
tion 45 was not passed until 1907. But it 
has been contended that the suit should 
be-governed by the Bengal Tenancy Act, 
as modified by the Act passed some two 
years subsequently to its institution. Reli- 
ance has been placed on two chief grounds. 
In.the first place, it is said that section 196 
warrants this contention. In my opinion, 
however, that is not so. That section ap- 
plies only where both Acts govern the 
proceedings, as in the case ofa suit in- 
stituted after 1907, in which case the law 
to be administered would be the Bengal 
Tenancy Act, as modified by the Act of 1907. 
But that is not the case here, as the suit was 
instituted in 1905. . . 
Then itis said that the General Clauses 
Act, section 8 (c), helps the appellants, In 
my opinion this is clearly not the case. 
That section does not affect the matter be- 
fore us. The question here is not one affect- 
ing any right within the meaning of that sec- 
tion. The question is whetker the plaintiffs, 
who atthe date of their suit had a right 
limited-by law, in a particular way, have 
the righttotake advantage of subsequent 


Legislation, modifying or removing that 
limitation. Jam clearly of opinion that this 


is not so and that the right of the plaintiffs 
must be determined by the law as it stood at 
the date when the suit was instituted; and on 
that date section 45 was in force and notice 
was required. Admittedly, no notice was 


given; and, therefore, the suit was on that’ 


ground rightly dismissed. 
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The appeal, therefore, fails and must be dis- 
missed with custs. 

Carndufi, J—I am clearly of opinion that 
an enactment like section 45 of tbe- Bengal 
Tenancy Act, 1885, which made the giving of 
notice a condition precedent to the institution 
of a suit for the ejectment of a non-occupancy 
ryot and so protected such a ryot from being 
sued inejectment without notice, is more 
than a provision’ relating to mere procedure. 
Such an enactment, therefore, is covered by 
the rule against the retrospective operation 
ofa repeal, which istto be found in sec- 


tion 8 of the Bengal General Clauses 
Act, 1909, (Bengal Act I of 1909). That 
being so, the suit befor’ us was bound 


to fail. 
Appeal dismissed: ., 


CALCUTTA HIGH COURT. 

Secoyp Civit Appeat No. 135 or 1909, 
February 17, 1911. 
Present:—Mr. Justice Woodroffe and 
Mr. Justice Carnduff. - 

SIBU SANT—Deveypant—APPELLANT 
Versus 
NETAI CHARAN DAS—Puarntivr— 

“RESPONDENT. f 

Bengal Tenancy Act (VILI of 1885), ss. 158, 186 a— 
Civil Procedure Code (Act V of 1908), s. 115—Land- 
lord and tenant—Estoppel—Evidence Act (I of 1872), 
s. 116—Facts necessary to be found to-constitute estop- 
pel of tenant—Materiai irregularities under s. 115, 
Civil Procedure Code. 

A suit for rent was valued at Rs. 99, The first 
Court decreed the suit and also awarded Rs. 25 da- 
mages against the defendant under section 186 A (1) 
of the Bengal Tenancy Act. ‘he defendant pre- 
ferred a second appeal: 

Held, that it was doubtful whether a second appeal 
lay or not. 

A High Court can under 
Civil Procedure Code, interfere 


section 115 of the 
with an order 


. of a Subordinate Court, of its own motion and 


without an application made to it by a party tothe 
suit. 

Where, in such a case, it is clear upon the face 
of the judgment that there has been an illegality 
and irregularity in the trial of this case, it is a 
proper one for interference under section 115. 

In a suit for rent, the defendant donied the title of 
the plaintiff saying that he was the benamidar for his 
daughter. There was no issue raised in the first 
Court as to whether the defendant was estopped from. 
denying the plaintiff's title. The Court of Appeal be- 
low held as a matter of Jaw that the defendant 
was estopped from denying the plaintiff's title: 

Held, that it was irregular on the part of the Court 
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to hold this in the absence of any finding whether 
or not the defendant was inducted into the land by 
the plaintiff, or if he was so inducted, into what land 
he was inducted or whether there was an attornment 
to the plaintiff, and as to the question of benami as 
bearing upon the question of estoppel. 

Held, further, that it was a material irregularity on 
the part of a Court to come to a finding under a 
serious misapprehension as to actual facts, 

An admission without being aware of the ciroum- 
stances, is not binding. te 

A previous deposition of the defendant who did not 
appear in a subsequent case was admitted without 
any proof whatever that it was his deposition: held, 
that this was an irregularity within section 116. 

Before awarding damages under section 186A 
of the Bengal Tenancy Act, the Court should find 
as a fact as to whether there was reasonable or pro- 
bable cause and state its ground for coming to that 
conclusion, 


Appeal from the decree of the District 
Judge of Midnapore, dated December 11th, 
1908, reversing that of the Munsif of Tamluk, 
dated March 9th, 1908. 

Babus Dwarka Nath Chakravarti, Bipin 
Behari Ghose (Senior) and Prokash Chandra 
Sarkar, for the Appellant. 

_ Babu Amarendra Nath Bose, for the Re- 
spondent, 


Judgment,.—this was a suit for re- 


covery of bhag dhan and paddy, or the price. 


thereof (Rs. 99), from the defendant on the 
basis of a kabulict for the year 1313. 

The defence was that the plaintiff had no 
right to the lands; that he was the benamidar 
for one Kumeda Dasi, his daughter, who was 
the real owner; that the bhag dhan and paddy 
for 1313 had been delivered to Kumeda Dasi, 
and that the produce and the price, as 
claimed in the plaint were excessive, 

The issues settled in the first Court were: 
first, whether the plaintiff isa mere benamidar 
for Kumeda Dasi; secondly, if so, whether the 
plaintiff can claim rent, and, thirdly, whether 
the amount of the produce and the prices 
claimed are excessive. 

The Munsif found that all the documents 
relating to the property were found to be 
in the possession of the plaintiff’s daughter 
who had been examined and had deposed, as 
he says, in a most straightforward manner, to 
the effect that she had purchased the proper- 
ties in her father's name. The plaintiff al- 
leged that the documents had been forcibly 
taken away from him by his sons and he 
lodged a complaint to that effect before the 
Sub-Divisional Officer. But he subsequently 
stated that he did not want to proceed with 
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the case. The Munsif held that prama facie 
the plaintiff appeared to have a title to the 
lands and to the rent. But, going into the 
question of benamz, he added that the question 
was, who paid the consideration for the 
kobalas? And he subsequently came to the 
conclusion in respect of the findings on this 
and the other points referred to in his judg- 
ment, that the plaintiff had not made out 
that he was the real owner of the lands and 
that it had been established, on the other hand, 
that Kumeda Dasi was the real owner; and 
he ordered that the suit should be dismissed. 
On these findings he did not think it neces- 
sary to consider the third issue. 

The plaintiff appealed to the District Judge 
of Midnapur, who reversed the decision of 
the Munsif in a judgment which does not ap- 
pear to us to be satisfactory. 

It was objected on behalf of the plaintiff. 
respondent that no appeal lay in this case by 
reason of the provisions of section 153 of the 
Bengal Tenancy Act, which lays down that 
ay appeal shall not lie in any suit instituted 
by a landlord for recovery of rent, where the 
amount claimed’ does not exceed Rs. 100. In 
reply, however, it was contended on behalf of 
the defendant-Appellant that an appeal did 
lie, and upon the following grounds. The 
learned District Judge found that the plaint- 
iff was not a benamidar for his daughter, and 
he has allowed the appeal with costs in both 
Courts. He has decreed the rent claimed in 
fall, with interest at 124 per cent. until reali. 
zation; and he has further proceeded, under 
the provisions of the recently enacted section 
186 A (1) of the Bengal Tenancy Act, to 
award damages against the defendant, which 
he has fixed at Rs. 25. The contention of 
the defendant-appellant has been that, hav- 
ing regard to this award under section 186 
A (1), an appeal lies on the following 
grounds, namely, that although the suit was 
a suit for rent the amount of which was 
Rs. 99 only, it was not open to the District 
Judge to make the award under section 186 
A (1), unless a claim had been made by the 
plaintiff for damages under that section; that 
on general principles it was not open to the 
Court to award by its decree a greater sum 
than had been claimed in the plaint which 
has been done in this case; that, applying 
this principle, it would have been necessary, 
before any sum could bs awarded, by way of 
damages, that the plaint should be amended 
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that we must take ib for the purposes of the 
appeal that that was done which should have 
been done; and that the plaint was, in 
effect, a plaint for Rs. 99 as-rent, and also 
for damages under section 186 A (1) of the 
Bengal Tenancy Act,— in which case it is 
contended that the amount claimed would 
be Rs. 100 and the appeal would not be 
barred. 

There is also another ground upon which 
it might be argued that an appeal lay, and 
it is this, that although the plaint asks to 
recover the sum of Rs. 99 and the Court-fee 
thas been paid on that sum, tbe prayer of 
the plaint also asks for further and other 
relief and forcosts. It has been held by this 
Court in the case reported in Behari Ohurn 
Sen v. Bhut Nath Pramanik (1), that 
the term “amount” in section 153 of, the 
Bengal Tenancy Act does not mean merely the 
amount of rent claimed, but the whole amount 
claimed in the suit including the rent, in- 
terest, etc. There is, however, this distinction 
(whatever it may be worth) between the pre- 
sent case and that case, namely, that in the 
‘reported case interest was actually asked for, 
and in the present case, what was asked for 
was further and other relief; and in virtue of 
ithe provisions of section 67 af the Bengal 
‘Tenancy Act the plaintiff woüld, on proof 
of his title and of the facts alleged, be 
‘entitled tu interest at 123. per cent., and 
interest has, in fact, been #iven. It has 
een contended that such interest cannot 
be said to be’ any part of the amount claimed 
‘within the meaning of section’ 153, but that 
it is the amount which is statntorily given 
in addition to the amount claimed, and that 
it must be excluded in determining whether 
the case falls within section 153. But that 
argument would appear to question the 
soundness of the decision in Behari Churn 
Sen v. Bhut Nuth Praminik (1), for if 
that principle is applicable it would be ap- 
plicablein both cases, that is, in the case where 
interest was specifically claimed and in the 
case where, 4s in the present instance, 
further and other relief is claimed. And the 
law, by virtue of section 67 of the Bengal 
‘Tenancy Act, grants further and other relief 
in the shape of interest. 

' On the whole it appears to me to be doubt- 
ful whether an appeal lies, the matter, however, 
js not of importance in the present case, for, if 

(1) 3 0. W. N. 214. 
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an appeal does not lie it appears tome to be 
clear that this is a case in which we should 
interfere under the provisions of section 115 
of the Code of Civil Procedure, and this Court 
can interfere of its own motion and without 
an application made to it by a party to the 
suit. For itis clear upon the face of the 
judgment that there have been such illegality 
and irregularity in the trial of this case as 
makes it a proper one for our interference 
under that section. The only question which 
could'arise, was asto whether or not we should 
deal with this matter at once under section 
115, Civil Procedure Gode. or give the Pleader 
for the plaintiff-respondent, a further oppor- 
tunity to argue the case. He does not ask for 
such further opportunity, and is willing that 
the matter should be now dealt with; and I, 
therefore, propose to deal with it, under 
section 115, Civil Procedure Code. “ 
The learned District Judge has found, in 
the firstplace, and as a matter of law, that 
the defendant was estopped from denying the 
plaintiff’s title. There was no issue, raised 
in the lower Court with regard to the ques- 
tion of estoppel; and in the lower Appellate 
Court there is no finding of fact of any kind 
which supports the finding of law that the 
defendant was estopped. The learned District 
Judge has not found whether or not the 
defendant was inducted into the land by the 
plaintiff, or, if he was inducted, into what 
land he was inducted, or whether there was 
an atsornment to the plaintiff. Nor has he 
considered the special circumstances of the 
case which should be considered, namely, that 
itis alleged that the plaintiff is the benamddar 
for Kumeda Dasi, and the bearing of that 
allegation upon the question of estoppel. I 
may refer in this connection to the decisions 
in the cases reported in. Kuppu Konan v. 
Thirugnana Samandam Pillai (2); Kothaperu- 
mal Rajali v. Secretary of State for India (3); 
Rahimannessa Bibi v. Mahadab Das (4) and 
the earlier cases referred to in these decisions. 
In this connection also we have been referred 
to the kaduldat, and asked to say that the ques- 
tion of induction into possession was not dis- 
puted and that it was proved by the terms of 
the kabulčat. In the first place, that is a 
matter of construction of the kabulvat upon 
which the defendant should have the decision 


E 31 M. 461, 
` (8) 30 M, 245; 17 M. L. J. 174. 
` (4) 12 C. L. J. 428; 7 Ind, Cas, 846, } 
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of the lower Appellate Court; and, in the 
next place, on the face of the kabuliot itself 
it appears that the recital upon which 
reliance ia placed refers to 1:3 cottahs of land 
only. So that if it had (which I.do not decide) 
the effect of proving the induction into 
possession such induction would refer toa 
part only ofthe property. In this connection 
also we would draw the attention of the 
learned District Judge to the 8th paragraph 
of the defendant’s written statement in which 
he alleges that he had been in possession of 
the disputed land in tenants’ right from long 
before the fabuliat alleged by the plaintiff. 
The District Judge, therefore, on this part 
of the case must, in the first instance, decide 


whether the question of estoppel arises and_ 


should be dealt within this case; andif he 
holds that it does arise, he must give both 
parties an opportunity of adducing evidence 
touching this question of estoppel where such 
evidence has been taken, he must decide as to 
whether there is any estoppel in this case 
and find the necessary facts upon which that 
judgment of law proceeds. Up to the present 
moment, as I have said, no issue has been 
raised on this point and the’attention of the 
parties has not been drawn to it. 

_ The next question upon which there has 
been material irregularity is as regards the 
findings of fact: for the learned District 
Judge has proceeded alternatively to hold 
that if there was no estoppel, the plaintiff’s 
ease succeeds on the merits. In coming to 
that conclusion he has, while admitting that 
there is a circumstance which militates 
against the plaintiff’s claim, namely, the pro- 
duction of the title-deeds by the daughter 
with whom, it is alleged, the real proprietary 
interest lies yet proceeded to observe as 
follows: “But plaintiff had previously com- 
plained to the Criminal Court that these 
documents had been stolen from him by his 
son and daughter in collusion with the latter’s 
paramour. I do not see why this complaint 
should not be believed, although he did not 
‘proceed with it.” Now, in the first place, the 
learned District Judge appears to have been 
“under a serious misapprehension as to the 
actual facts, because he seems to have thought 
‘that the complaint was a complaint as regards 
the alleged theft of the kabuliat in suit, 
But, as a matter of fact, this has not 
been contended before us. The com- 
plaint which was laid before the Sub. 
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Divisional Officer made no reference at 
all to the kabuliat in suit. The learned 
District Judge was, therefore, under a mis- 
apprehension as to this point. 

Nextly, I have to point out “this, that 
while the District Judge is admittedly right 
in holding that the possession of the title- 
deeds by the daughter is a point which tells 
against the plaintiff, it then lay upon the 
plaintiff to rebut the inference ,which arose 
from such possession. Ifhe sought, as he 
apparently did, to rebut that inference by 
proving that the documents had been stolen, 
it lay upon him to establish that fact; and 
ib is not sufficient to say, as the learned Dis- 
trict Judge has done, “I do not see why this 
complaint should not be believed, although 
he did not proceed with it.” The fact that 
the plaintiff made a complaint in the Crimi- 
nal Court is not evidence in these proceedings 
that the title-deeds were stolen. At most 
it would be corroborative evidence of the 
alleged theft, if ib were proved in these 
proceedings by evidence given that there had 
been a theft. Nextly, as I have pointed out 
as regards corroboration, there is the mis- 
apprehension to which I have referred, 
namely, that the complaint itself does not 
refer to this particular kabuldat. . 

. Then the next irregularity is as regards 
the admission of the deposition alleged to 
have been given by the defendant. The 
District Judge says:— Another circumstance 
in favour of the plaintiff is that inthe pre- 
vious rent suit, brought by the plaintiff the 
defendant admitted that the plaintiff was 
his landlord though at that time he had 
executed no qabuliat.” In passing I may 
observe here that, apart from anything else 
which L have to say on this point, it should 
have been considered in this connection 
whether if there was any admission at all 
what were the circumstances under which 
it was made. It may be, for all that I know, 
that if there was any sucn admission, he was 
not then aware of the circumstances which 
he now alleges as regards benamz. But, 
however this may be, if the alleged ad. 
mission was based, as it appears to be based, 
simply upon the previous deposition, that des 
position appears not to have been properly 
before the Court. The District Judge says,— 
“His previous deposition was produced in the 
Court below but not admitted. It was to have 
been putinafter the witness had been questioned 
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on it. But as he did not appear, it should have 
been admitted, and I have admitted it now.” 
From this it appears that the deposition was 
not put in evidence; and the learned Judge 
was wrong in supposing that itshould have 
been admitted simply because the witness 
did not appear, if, by that, he means that it 
should have been admitted without proof. 
And he appears to have admitted it without 
any proof whatever that it was the de- 
position of the defendant. There appears, 
therefore, to be irregularity, in. that the 
learned District Judge has come to the con- 
clusion that there was the admission referred 
to in his judgment without any legal evidence 
of that fact. | 

Then on the question of benamz, I may 
point out that the District Judge nowhere 
deals with the points which have been dealt 
with in the Munsif’s judgment which he re- 
verses, and which are important questions 
upon the issue of benamz, namely, as to 
the person by whom the purchase-money was 
-found and also the question of possession as 
regards the properties. 

Then, the District Judge has committed an 
irregularity, in that he has altogether omitted 
to dispose of the third issue, the Munsif was 
right in the course he took. Having regard 
to his findings on the first two issues, a de- 
cision of the third issue was not necessary. 
But it might have become necessary, having 
regard to the findings of the District Judge. 
The third issue, therefore, must be considered 
and determined if the othcr findings of the 
Judge render this necessary. 

Then, I point out further that the District 
Judge, as I have stated, has allowed damages 
under section 186 A (1) of the Bengal Ten- 
ancy Act. But he has given no ground 
whatever for the award in terms of that 
section. That section says that damages are 
to be awarded where the tenant renounces 
his character as tenant of the landlord by 
setting up without reasonable or probable 
cause title in a third person or himself. 
Before awarding such damages the Court 
should find, asa fact,as to whether there 
was reasonable or probable cause and state 
its ground for coming to that conclusion and 
should also consider, in coming to that con- 
clusion, that though it is found that the de- 
fence was without reasonable cause, it was a 
defence which the Munsif accepted. 

On these grounds, then,,I set aside the 
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judgment and decree of the District Judge 
and remand the case to him for a fresh de- 
cision, having regard to the remarks made 
in this judgment. If the learned District 
Judge considers that the question of estoppel 
arises, he will permit both parties +o give 
such evidence as they desire upon the facts 
touching this issue. ; 

The costs of this appeal will abide the re- 
sult of the decision on remand. 

As I have dealt with this matter under 
section 115, Civil Procedure Code, the appeal 
will be dismissed. . 

Carnduff, J.—I agree. 

Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Seconp Orvit Appeat No. £72 of 1910, 
February 3, 1911. 

Present: —Mr. Justice Tudball, 
MUKHA. AND ANOTHER—- DRFENDANTS— 
APPELLANTS 
versus 


HAR SAHAI— PLAINTIFF — RESPONDENT. 

Pre-emption—Wajib-ul-arz— Construction Custom 
or contract. 

A clause ina Wajib-ul-arz, headed “dustur-i-haq-t- 
shafa” and providing that each co-sharer has a 
right to transfer his share, but that he is.bound by 
one condition, namely, that he should offer it in a 
certain order to his co-sharers, is prima facie evidence 
of the existence of a custom. mS, 

Majidan Bibi v, Sheikh Hayatan, A. W. N (1897) 3, 
followed. ` 

Kesho Ram v Ajudhia Nath, 6 A. L. J. 9; 1 Ind. 
Cas. 82, referred to. 

Obiter:—It is highly dangerous to construe one 
document according to the construction placed upon 
different language of similar import in another docu- 
ment. 

Second appeal from the decision of the 
District Judge of Meerut, dated 13th of April 
1910. i 

Mr. Mohan Lal Sandal, for the Appellant. 

Mr. Ahmed Karim, for the Respondent. 

Judgment.—This appeal arises out 
of a suit for pre-emption based upon a village 
custom. The Court of first instance dis- 
missed the suit holding that the custom was 
not proved.. The lower Appellate Court has 
decreed the suit holding that the custom is 
proved. The plaintiff-respondent, to prove 
his custom, produced the wajzb-ul-arz of the 
Settlement of 1872. He also produced a sale- 
deed of 18th May 1907, two decrees of 1893, 
and one decree of 1898, The defendants- 
appellants to rebut this evidence produced 
an old wajib-ul-arz of 1853 drawn up ata 
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Settlement known as Mohar Singh’s Settle- 
ment. The village in question, I may note, 
lies in thé Meerut District. The wajib-ul-arz 
of.1872 has not been filed in extenso’ but only 
an extract setting forth that paragraph 
which relates to the right of pre-emption. This 
paragraph is headed “‘dastur-t-hag-¢ shafa”. 
It then goes on to record thataco-sharer who 
wishes to dispose of his share has the right 
to do so, but that he should offer it first of 
all to his own brother (bhai kagigi) and then 
_ to his more distant relatives, and then to 
other co-sharers in the thok and village. 
There is*nothing in the language of this 
wajtb-ul-arz to indicate that what was record- 
ed was an agreement among the co-sharers 
and nota custom; and, following the principle 
laid down in Majidan Bibi v. Sheikh 
Hayatan (1), I mast hold that this wajib- 
ul-arz is prima facie evidence of the existence 
of a custom. The sale-deed cf 18th May 1907 
is, in no way, evidence of existence of a 
custom. It merely says that in that year a 
suit for pre-emption was brought and “was 
compromised, the vendee selling the property 
to the pre-emptor. There is no mention 
either of custom or contract in this document, 

The two decrees of 1893 do not show 
that the'right of pre-emption claimed in those 
suits was: based upon custom The word 
custom is-not to be found in the decrees. 
Standing alone as they do, without the plead- 
ings in. the suits, or the issues, or decisions 
thereon, they are no evidence at all of custom, 
and do not come within senhon 13 of the 
Evidence A.ct. 

The decree of 1898 is RAEE E by the 
judgment. In that case the right of pre- 
emption was based upon a condition entered 
in the wajib-uwl-arz and the village custom. 
The custom apparently was-not denied as the 
vendee in the case was also a co-sharer in the 
village. The matter was compromised. As 
evidence of a particular instance in which 
the custom was claimed these documents fall 
within section 13 of the Evidence Act, though 
they are not of very great value, 

To rebut this evidence the defendants- 
appellants produced a wajib-ul-arz of 1833, 
and it is claimed that what was set forth in 
that year was clearly the record of an agree- 
ment and not of a custom, and that, therefore, 
the wajzb-ul-arz drawn up in the Settlement 
of 1872 could not be the record of a custom. 

(1} A. W. N. (1897) 3. 
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Attention is also drawn to the fact that when 
the records of the present Settlement were 
drawn up,-no entry was matle in respect to 
the right of pre-emption. Attention is also 
drawn to the decision of a Bench of this 
Court in Kesho Ram v. Ajudhia Nath (2), in 
which there was a similar contest. The suit 
in that case was one from the Aligarh Dis- 
trict. The language of the wajib-ul-arz there 
construed was of similarimport though not the 
same asin the present case, and it is urged 
that I should follow that ruling in the present 
case and construe the present document of 
1853 as the wyib-ul-arz of 1863 was 
construed in that cass. It seems to me 
highly dangerous to construe one document 
according to the construction placed upon 
different languaga (though it may be of 
similar import) in another document. I take 
the wajib-ul-arz of 1853 by itself. In the 
preamble the c>-sharers state as follows: “We 
record the following conditions inthe wajib- 
ul-arz, and we agree toact according to 
these conditions until the next settlement 
comes into force.’ In para. 6 of that 
wajib-ul-arz the heading is “mention of 
the transfer of right by sale, mortgage 
or gift.”. The paragraph then goes on fo set 
forth that each co-sharer is entitled to 
transfer his share. But that there “ds” 
one condition, namely:—that he should offer 
it to his co sharers in certainorder. There 
can be no doubt that in the preamble the 
co-sharers in the village distinctly record 
an agreement to act according to what 
is, entered in the wajzb-ul-arz, Tt is quite 
clear that in that wa7b-ul-arz many 
customs and usages in force in the village 
are set forth in detail. It is, therefore, quite 
clear to me that the co-sharers agreed to 
act according to many pre-existing customs 
in the village. It is, therefore, necessary to 
look to the language of paragraph 6 to see 
whether or not it contains an agreement for 
the future, or whether it seta forth a custom 
or practice which was then in forcein the vil- 
lage. That paragraph clearly uses the present 
tense. Ít sets forth that each co-sharer has a 
right to transfer his share, but that he is 
bound by one condition, namely, that he 
should offer it in a certain order to his cə- 
sharers. There is nothing in the language of 
this paragraph to indicate that in this respect 


the co-sharers were entering:into a new con- 
(2) 6A. L. J. 9; 1 Ind. Cas. 82, 
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tract forthe future. I do not think that 
the language of the preamble in the 
present instance is such that one can con- 
clude from it that everything which was 
entered from the first to the last in the 
wajib-ul-are was an agreement for the 
future. Prima facie the waitb-ul-are of 1853 
is evidence rather of a custom than of a 
contract on the point of pre-emption. The 
wajib-ul-arz of 1872, therefore, stands un- 
rebutted. It is prima facie evidence of the 
existence ofa custom. Silence of the present 
Settlement record on the point carries the 
matter no further either way. In my opinion 
the plaintifi’s case was prima facie proved 
by the evidence on the record, and it stands 
unrebutted. The decree of the lower 
Court is, therefore, perfectly correct. The 
appeal fails and is dismissed with costs. I 
extend the time for payment to the 8rd of 


March 1911. 
Appeal dismissed. 





‘ALLAHABAD HIGH COURT. 
Sgconp Crvi ApreaL No. 347 or 1910. 
January 28, 191]. h 
Present:—Mr. Justice Karamat Hussain. 
BRIJLAL SAHU AND OTHERS—PLAINTIFHES 
— APPELLANTS 
versus 
RAMESHAR SAHU AND OTHERS— 
Daka inah Ran a h 
i ion—Burden of proving possession 
je Pears —Landlorà and tnant--Pleadings— 


iul of title. ; 
Dea ts sued for possession alleging that the 


ndants were their tenants. The defendants 
ore that they were not the plaintiffs’ tenants 
and that they had been in adverse possession for 
more than 12 years prior to the institution of the suit: 
Held, that in the circumstances the plaintiffs 
were bound to prove not only title but also their 
proprietary possession within twelve years prior to 


the suit. 
Hajikhan v. Buldeo, A. W, N. (1901) 188; Motar v. 


Dipa, A. W. N. (1882) 40, referred to. et 

Second ` appeal from the decision of the 
Additional Subordinate Judge of Gorakhpur, 
dated the 27th of January, 1910. 

Mr. Surendro Nath Sen, for the Appellants. 

Mr. Parmeshwor Dyal (for Mr. Iswar 
Saran), for the Respondents. 

Judgment.—tThe suit out of which 
this appeal arose was for possession of certain 
Jand and for arrears of rent on the allegation 


INDIAN OASES. 


fi9i1 


that the defendants were the tenants of, the 
plaintiffs. The defendants pleaded that they 
were not the tenants of the plaintiffs and that 
the suit was barred by limitation as they 
had been in adverse possession for more than 
twelve years before suit. 

The Court of first instance found that the 
defendants were not the tenants of the plain- 
tiffs, that the plaintiffs had not been in pos- 
session within twelve years of the institution 
of the suit, and that the suit, was barred by 
limitation. 

On these findings the Court of first in- 
stance dismissed the cl4im. The Court ‘of first 
appeal confirmed the decree of the Court 
of first instance. The plaintiffs have pre- 
ferred a second appeal to this Court ahd it 
is argued by their learned Vakil that as --the 
defendants set up adverse title the burden 
of proving thatthe plaintiffs’ suit is barred 
by limitation lay on them. In support of 
this contention he relied on Motar v- Dipa 
(1). It is, however, contended on behalf 
of the respondents that as the defendants 
pleaded limitation and denied the owner- 
ship of the plaintiffs, the plaintiffs in order 
to succeed were not only bound to prove title 
but also proprietary possession within-twelve 
years and as they failed to prove such: pos- 
session their suit was rightly dismissed. Re- 
ae is placed on Haji Khan v. Balileo Das 

2). a 

In the present case, as the defendants did 
not admit the ownership of the plaintiffs 
and pleaded limitation, the burden of proving 
ownership as well as possession within twelve 
years undoubtedly lay on the plaintiffs and 
not on the defendants. Had the defendants 
admitted that their possession at its inception 
was of a permissive nature, they would have 
been bound to prove their title by adverse 
possession, Butinthe present case their 
pleadings could not throw thé burden of prov- 
ing adverse possession on them. The result 
is that the appeal fails and is dismissed with 
costs. : 

Appeal dismissed. 

(1) A. W. N. (1882) 40. 

(2) A. W. N. (1901) 188, 
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ALLAHABAD HIGH COURT. 
Seconp Civit APPRAT No. 465 or 1910. 
February 3, 1911. 

Present:—Mr. Justice Tudball. 
Miss. N. STURMER AND ANOTHER— 
PLAINTIFFS —APPELLANTS 
VETSUS 


CHATOO RAI—-DEFENDANT—RESPONDENT. 

Agra Tenancy Act (II of 1901), s. 150—Rent-free 
grantee—Resumption—Suit for declaration that defend- 
ant is rent-free grantee—Jurisdiction of Civil or 
Revenue Court-—Res judicata. 

In a suit for resumption of a rent-free grant the 
Revenue Court held that the defendant had become 
a full proprietor. The pintiff thereupon brought. 
a saitin the Civil Oourt for adeclaration tha‘ the 
defendant was only a rent-free grantee: 

Held, that the suit was triable exclusively by a Re- 
venue Qourt and was thus not cognisable by a Civil 


Court. 
Baldeo Singh v. Mardan Singh, 7 A. L. J. 818; 
6 Ind, Cas. 425, followed. 


Second appeal from the decision of the 
District Judge of Azamgarh dated 24th 
February 1910. 


“Mr. P. Boys (with him Mr. Gokal Pra- 
shad), for the Appellants. 


Mr, Sital Prashad Ghose, for the Respond- 
ents, i 


‘“Judgment.—This appeal arises out 
of a suit brought by certain zemindars against 
the defendant-respondent Chhatu Rai for a 
declaration that they are the proprietors of 
an area of 2 bighas, 19 biswas, 4 dhure of land,. 
and that the defendant is not the proprietor 
thereof and that his name cannot be entered 
in the pattidari but that he is in possession 
thereof as a tenant holding rent-free in lieu, of 
services. It is an admitted fact that at the 
recent Settlement the plaintiffs-appellants 
brought a suit in the Court of an Assistant 
Settlement Officer against the same defendant 
as a rent-free grantee asking for the resump- 
tion of the land or in the alternative that 
rent should be fixed upon it. That case was 
devidedin favour of thedefendant, the Revenue 
Court holding, rightly or wrongly, that the 
defendants’ rights had developed into those of 
a full proprietor and he was recorded by the 
Settlement Officer as an under. proprietor. The 
plaintiffs have therefore brought the present- 
suit in the Civil Court for the above-mention- 
ed declaration. Their case is one which is 
cléarly not cognizable by the Civil Court. 
The matter isone which is concluded by the. 
ruling- of this Court in‘ Baldeo Singh v.- 


INDIAN OASES. 


813 


ARTHER BARBER V. BADRI NARAIN RAI. 


Mardan Singh (1), in which it was held that 
the question of proprietary title based upon 
what was originally at least a rent-free grant 
not only can be tried by a Revenue Court but 
is exclusively triable by such Court. That 
ruling applies to the present case. It was 
published after this appeal has been filed.’ 
The suit was, therefore, rightly dismissed by’ 
the Court below on this point. The appeal 
fails and is dismissed with costs. ‘ 
Appeal dismissed. 
(1) 7 A. L, J. 818; 6 Ind. Cas. 426. 


ALLAHABAD HIGH COURT, 
Seconp Civit Appear No. 345 or 1910. 
February 1, 1911, 
{Present:—Mr. Justice Banerji. 
fARTHUR BARBER—Dnrenpart— 
APPELLANT 
vresus 
BADRI NARAIN RAT AND orgers— 
PLAINTIFFS — RESPONDENTS. 

Easements Act (V of 1882), s. 13—Ease'nent oj 
necessity, acquisition of —Civil Procedure Code (Act V 
of 1908), s. 11—Res judicata—Grounds which ought to 
have been taken in former suit. 

A. sued B. for demolition of an osara alleging that 
it had been built upon his land. B. in his de. 
fence pleaded that he had been in adverse possession 
of the site and that the osara had been built with 
the consent of A. The Court found that the site 
belonged to A. but did not order demolition of the 
osara as the building of it had been acquiesced 
in by A. A, subsequently raised aridge just close to 
B.’s osara on his ownland. B. claimed a right of way 
by easement and sued A. for the removal of the ridge: 

Held, that no right of easement had been acquired 
by B. either by reason of the decree in the previous 
suit oc in any other way: ., 

Held, further, that the suit by B. was barred by 
res judicata by reason of his not having taken the plea 
of easement in the previous suit. 

Second appeal from the decision of the 
District Judge of Azamgarh, dated the lst 
of February, 1910. 

Mr. Muhammad Ishaq, for the Appellants, 

Mr. Surendranath Sen, for the Respondents, 

Judgment.—In my judgment the de- 
cision of the lower Appellate Court canuot 
be supported. The suit was one for the 
removal of a ridge (khain) built by the 
defendant to the north of an osara built 
by the plaintiffs some years ago. To the 
north of the plaintiffs’ house lies a plot of 
land No. 412 of old measurement now cor- 
responding to No. 497, The defendant is 
the mortgagee of this land. He brought a 
suit against the present plaintiffs claiming 
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possession of a portion of plot No. 412 and 
for the demolition of the osara built by the 
present plaintiffs to the north of their house. 
Tt was alleged in that suit that the site 
of the osara was a part of plot No. 412 
of which the defendant is the mortgagee. 
The defence to that suit was that the pre- 
sent plaintiffs, who were then defendants, 
were in adverse possession of the land claim- 
ed and that the oswra had heen built with 
the consent and acquiescence of the then 
plaintiff. The Court found that the land 
belonged to the mortgagor of the present 
defendant and not to the presenti plaintiffs, 
that the latter had not been in adverse 
possession for more than twelve years and 
that they had wrongfully trespassed on a part 
of plot No, 412 of which the present defend- 
ant is the mortgagee. The Court, however, 
refused to decree demolition of the vsara 
built by the present plaintiffs on the ground 
that the present plaintiffs had built it under 
the erroneous belief that the sité of it be- 
longed to them and that at the time of the 
construction of the osara the then plaintiff 
or his agent had stood by and had not 
objected to the construction of the osara, 
The Court held that under the equitable 
rule of acquiescence the then plaintiff was 
estopped from claiming demolition of the 
osara. A decree, however, for possession of 
the Jand lying to the north of the osara was 
granted to the present defendant and did 
not impose any limitation or restriction on 
his right to remain in possession. Subse- 
quently to ‘the passing of this decree, the 
defendant built the ridge or khain complain- 
ed of by the plaintiffs immediately to the 
north of the osara. The plaintiffs assert in 
their plaint that they have a right of way 
‘for themselves and their cattle over the 
land lying to the north of the osara, that 
this right has been enjoyed by them for 
a long time and that the defendant by 
building the ridge has obstructed it. They, 
accordingly, claimed demolition of the ridge. 
The right of easement claimed was denied 
by the defendant. The Court of first in- 
stance dismissed this part of the claim first 
on the ground that no right of easement was 
established, and also on the ground that in the 
previous suit between the parties the right now 
claimed was not asserted, that it ought to 
have been made a ground of defence and that 
as jt was not put forward as an answer 
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to the claim and as an unconditional decree 
was passed in favour of the plaintiff to that 
suit for possession of the land, the present 
plaintiffs are precluded from claiming a right 
of way over the said land. This decree of 
the Court of first instance was reversed by the 
lower Appellate Court, not on the ground 
that the plaintiffs had a right of way over 
the land, but for reasons which it is not 
very easy to understand. The learned Judge 
says in his judgment that the matter is 
not res judicata in consequence of the deci- 
sion in the former suit, that the effect of 
the decree in that suit was to transfer the 
osara to the present plaintiffs and that 
under the provisions of section 13 of the 
Easements Act the plaintifs have acquired 
an “easement of necessity, for passing out 
of the osara on defendant’s land.” As re- 
gards this view of the learned Judge, I 
may observe, in the first place, that there 
was no transfer of the osara by the de- 
fendant to tke plaintiffs either by act of 
parties or by operation of law. The osara 
had. been built by the plaintiffs themselves. 
The defendant sued for its demolition on 
the ground that it had been built on his 
land. The effect of the decree was that 
the plaintiffs were allowed ‘to keep their 
osara on thedefendant’s land, If there was 
a transfer of anything it was the transfer 
of the land and not of the osara, Section 
13 of the Easements Act provides that 
“where one person transfers or bequeaths 
immoveable property to another, if an ease- 
ment in.other immoveable property of the 
transferor or testator is necessary for en- 
joying the subject of the transfer or be- 
quest, the transferee or legatee shall be en- 
titled to such easement.” If it be assumed 
that the land, the site of the osara, was by 
operation of law transferred to the plaintiffs, - 
it was not necessary for the enjoyment of 
the land that the plaintiffs should have 
a right of way over the land of the de- 
fendant lying to the north of the osara. 
Even for the enjoyment of the osara, it 
was not necessary that the plaintiffs 
should have a right to pass over the de- 
fendant’s land, for the learned Judge him- 
self finds that the plaintiffs’ house has a 
door to the north opening into the osara. 
The osara was built apparently as an ad- 
dition to the house of. the plaintiffs. If there 
is a door from that house opening into 
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the psira there is means of egress form the 
osara into the house. The fact that the osara 
has six doors towards the north does not render 
it necessary for the enjoyment of the osara 
that the plaintiffs should pass over the 
defendant’s land. The easement of neces- 
sity which the learned Judge holds was 
created by the operation of the decree in 
the former suit was never set up by the 
plaintiffs. It is manifest that no such ease- 
ment was acquired by them either by 
reason of the decree in the previous suit- or 
in any other way. The only easement 
which the plaintiffs. claimed was a right 
of way for themselves and their cattle to the 
templé, which lies to the west of the defend- 
ant’s land. As to this they did not in the 
previous suit assert that they had such right 
of gay. In answer to the claim put forward 
in that suit they might and ought to haye 
contended that not only were they owners of 
the land then in suit, but that even if they 
were not owners they had a right of easement 
over the land claimed and the plaintiff to 
that suit was not entitled to a decree for pos- 
session without any restriction. If the plaint- 
iffs had a right of way they ought to 
have asserted that rightland if they estab- 
lished it the only decree which could have 
been passed in the plaintiffs’ favour in that 
suit, would have been a decree for: posses- 
sion subject to the present plaintiffs’ right 
of way. It would not have been a decree 
for absolute and unrestricted possession. A 
decree for possession, not subject to any 
burden, having been passed, it is not open 
to the plaintiffs now to claim that they 
have a right to impose a burden on the 
land decreed to the defendant. In this 
view the decree of the Court of first in- 
stance is right. I allow the appeal, set 
aside the decree of the Court below and restore 
that of the Court of first instance with costs 
in all Courts. 
Appeal allowed. 
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CALCUTTA HIGH COURT. 

Sacown Crvin Appean No. 1096 or 1909. 

March 6, 1911. 
Present:—Mr. Justice Chitty and 
Mr. Justice N. Chatterjea. 
Mufti ABDUL AZIZ AND OTHERS— 
PLAINTIFFsS—APPELLANTS 
versus 
SHAIKH MOMIN AND ANOTHER — 
DEFENDANTS — RESPONDENTS. 

Civil Procedure Code (Act V of 1909), s. 154 and 
0. XLI, r. 833—Appellate Court, power of—Making 
decree in favour of party not made party in lower 
Appellate Court—Right of appeal, saving of, when 
new Code came into force —Pending cases—Procedure, 

Under rule 33 of Order XLI of the Civil Pro- 
cedure Code, 1908, the High Court is competent to 
make a decree in favour of a partyina second 
appeal although such party was not made a party in 
the appeal before the lower Appellate Court. 

When the new Civil Procedure Code came into 
force, it applied, so far as procedure is concerned, to 
all cases which were then pending or to be instituted. 

Section 1540f the Code means that nothing shall 
prejudicially affect any present, right of appeal. It 
can have no bearing on the powers of an Appellate 
Court in dealing with appeals.before it. 

Appeal from the decree of the Sub-Judge 
of Sylhet, dated March 19th, 1909, modifying 
that of the Munsif of Sylhet, dated May 18th, 
1908. 

Moulvi Shamsul Hula and Babu Sasadhar 
Roy, for the Appellants. 

Moulvi Nur-ud-din Ahmad, for the Respond- 
ent. 

Jgudgment.—this appeal relates only 
to plot No. 1 of schedule No. I in the plaint. 
The learned -Subordinate Judge has with 
regard to this plot dismissed the plaintiff’s 
claim for khas possession finding that Amina 
Bibi, defendant No. 5, has throughout been 
in possession of this plot as tenant and that 
he has in no way forfeited her right as such. 

It was argued before us that inasmuch as 
Amina Bibi was not made a party in the 


-appeal in the Court below no decree could be 


passed in her favour by this Court. But we 
are of opinion that that contention is not 
sound, Defendant No. 5 was not a party 
to the appeal in the Court below which was 
preferred by defendant No. 1. The plaintiffs 
who come to this Court on appeal have 
joined Amina Bibi, defendant No. b, as a 
party-respondent, and it appears to us that 
itis not only open to us but our da'y to pass 
a decree which shall be final and shall decide 
the rights of all the parties to the suit who 
are parties to this appeal. That authority ig 
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clearly given by Order XLI, rule 383. It was 
argued that the order of the lower ‘Appellate 
Court having been made before the first of 
January 1909 when the Civil Procedure Code 
of 1908 camé into force, this appeal must be 
governed by the ‘provisions of the Code of 
1882. Wae cannot, however, accede to that 
argument. When -the present Civil Pro- 
cedure Code came into force on the 18th 
January 1909 ; it applied, so far as procedure 
is concerned, to all cases-whieh ‘were then 
pending | or to be instituted. Section 154, 
which SAYS, “nothing in this Code shall affect 
any present right of appeal which -shall have 
accrued to any party ‘at its commencement,” 
must mean that nothing in this Code shall 
pr ejudicially affect any such right of appeal. 
That section. can have no bearing on the 
powers of an Appellate Court ‘in dealing with 
appeals before it. "Taking then the case 
of defendarit No. 5, it appears to us to be 
concluded by the finding of fact ai which the 
learned Subordinate Judge has arrived. He 
found tha she was the sole tenant of this 
plot of land, that she has not forfeited_her 
right asa tenantin it, thatshe has never any- 
where denied the title of the plaintiffs i in it, 
that she lived separately from the defendant 
No. 1 and was entitledtoremain in possession 
of the land on payment of rent. This being 
the state of facts, the lower Appellate Court 
was correct in passing a decree in her favour 
and dismissing the plaintiff's claim , for 
ejectmeht-and khas possession in respect of 
plot No. 1 of schedule No. 1. 

“This appeal must, therefora, be dismissed 
with costs, 


Appeal dismissed. f 





PUNJAB CHIEF COURT. 
Civ Reviston No. 1519 or 1910, 
March 17,1911. ~ | 
Present:—Mr. Justice Shah Din. 
UTTAM CHAND—Ptaintivr— 
-PETITIONER 
a versus | 
DHANPAT RAI—DEFENDANT— 
RESPONDENT. 


-Civil Procedure Codé (Act V of 1908), O. XXI, r. 90 
~—Application to set aside an execution sale—Bidders 


1 


dissuaded by decree-holder from bidding whether a, 
ground for cancellation, of sale— Whether sale can be. 
_than those set forth by 


set aside on grounds other 
applicant. 
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The fact thata decree-holder-purchaser dissuaded 
others from bidding at a Court sale and thus caused 
the property to be sold at a low price is not a sufficient 
ground for setting the sale aside. 

Mahomed Mira v. Savvasi Fijaya, 23 M. 227 (P. C); 
27 I: A. 17, followed. 

An application under Order XXI, rule 90, Civil 
Procedure Code, to set aside an executjon-sale, 
is limited to the grounds set forth in that rule. 
Such a sale cannot be set aside upon grounds not 
pleaded by the applicant. 

Harbans Lal v. Kundan Lal, 21 A. 140, relied upon; 

Petition under section 70 (a) of Act XVIIT 
of 1884 as amended by Act XXV of 1899 for 
revision of the order of the District - Judge, 
Lahore District, datede the 23rd .November 
1909, confirming that of the Munsif -2nd 
Class,. Chunian, dated the 6th October 1909, 
setting aside the sale in execution of decree of 
respondent’s house. < : 

Lala Tirath Ram, for the Petitioner. ; : 

J udgment.—in this case the Courts 


‘below have set aside the sale of a house be- 


longing to the judgment-debter which took 
place in execution of a decree passed against 
him in favour of the petitioner, who purs 
chased the house with the permission of the 
executing Court. The judgment-debtor made 
an application to set aside the auction-sale 
in question on the ground that the decree: 
holder dissuaded other persons from bidding 
at the sale and that, therefore, the house. had 
been sold atalow price. No evidence was, 
howevar, adduced by the judgment-debtor in 
support of the above allegations. The Munsif 
set aside the sale on the ground that ` theré 
had been some irregularities in publishing 
the sale, namely, that in the proclamation of 
the sale the number. of the suit and the place 
where the sale was to take place were not 
specified. On appeal the District Judge con- 
curred with. the Munsif in holding that there 
were several material irregularities in pub- 
lishing and conducting the sale, though the 
learned Judge does not specify in his 
judgment what those material irregula- 
rities were. He further held that the judg- 
ment-debtor had sustained substantial in- 
jury by reason of the alleged irregularities, 
inasmuch as the house had been sold for 
Rs. 200 when the actual price thereof was, 
as appears from an offer made by one Nanbat 
Rai, Rs. 220. : 

I think that the Courts below were not 
justified in -setting aside the sale on the 
ground of alleged material irregularities in 
publishing and conducting the sale, which 


Vol. LX] 


RAM SARUP V, DASRATH TEWARI. 


were never set forth by the judgmeut-debtor 
in his application. The. ground alleged by 
him against the validity of the sale was 
clearly untenable, especially when no evi- 
dence was adduced by him in support 
thereof, [see Mahomed . Mira v. Savvast 
Vijaya (1)] and his application ought to have 
been rejected. = P 

Further, as held in Harbans Lal v, Kundan 
Lal (2), a Court to’ which an application 
under Order XXI, rule 90, Civil Procedure. 
Code, to set aside a sale held in execution 
of a decree is made, is limited to the grounds 
set forth in that role. “Ib cannot set aside the 
sale upon other grounds not pleaded by the 
applicant. The judgment-debtor in this 
case never alleged that there had been a 
material irregularity in publishing or con- 
ducting the sale such as the Munsif has 
pointed out in his judgment nor did he 
prove that he 
injury in consequence of such material irre- 
gularity. | 

I accept this revision and set aside the 
orders of the Courts below and send the case 
back for disposal according to law. 

The parties will bear their own costs 
throughout, 

Revision accepted. 

(1) 28 M. 297 (P. O.); 271. A.17, 

(2) 21 A. 140. 





ALLAHABAD HIGH COURT. 
FULL BENCH, 
Letrers Patent APPKAL No, 22 or 1910.” 
6 March 3, 1911. 
Present:—Sir John Stanley, Kr., Chief 
Justice, Mr. Justice Banerji and 
Mr. Justice Griffin. 
RAM SARUPF— DECRER-HOLDER—ÅPPELLANT 
versus a Pe 
DASRATH TEWARI AND ANOTHER— 
JUDGMENT-DEBTORS— RESPONDENTS. 

Civil Procedure Code (Act KIY of 1882}, ss. 280, 
235 — Application for execution dismissed for want of 
sufficient process-fee—Restoration—Limitation. 

An application for execution of a decree was made 
within twelve years of the decree but was struck off 
on the ground that insufficient process-fee had been 
deposited by the decree-holder, 
made an application for restoration of the application 
setting ont the circumstances under which he had 
failed to pay the requisite process-fee. This 
application, was beyond 12 years of the date of the 
decree and in form and substance was “in no way 
a fresh application for excention. The Conrt 
ordered restoration: 
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-Held, that the execution of the decree was not 
barred by limitation for the reason that tho applica- 
tion for restoration was made beyond twelve years. 

Rahim Ali Khan v. Phulchand, 18 A, 482, 
referred to. ‘ 

Appeal under section 10 of the Letters 
Patent against a decision of Mr. Justice Pig- 
gott, dated 26th of January, 1910, in S, A. 
No 808 of 1909. 

Mr. Govind Proshad, for the Appellant. 

Mr Sital Proshad, for the Respondent. 

Judgment. 

Stanley, C.J.—This appeal arises out of pro- 
ceedings taken in execution of a decree under’ 
section 230 of the Code of Civil Procedure 
of 1882, The decree is dated the 15th of Sep- 
tember 1898, and was a decree for possession of 
immoveable property and for mesne profits, 
On the 3rd of Jane 1905, the decree-holder ap- 
plied for execution of his decree. On the 27th 
of September 1905, the application was struck 
off by the Court onits own motion. Conse- 
quently on this an application for the re-admis- 
sion of the application was made on the 30th 
of August 1906 and on the 15th of September 
1906, the application was re-admitted. On the 
13th of November 1997, the application was 
again struck off on the ground that insufficient 
process-fee had been deposited by the decree- 
holder. He, on the 3rd of December 1907, 
applied to the Court for restoration of the 
application setting out the circumstances 
under which he failed to pay the requisite 
amount of proeess-fee. The Court was 
satisfied with his explanation and accordingly 
on the 14th of December 1907, restored ihe 
application to the file. This application, it 
is to be noted, was not in the nature of afresh 
application for execution. It was simply an 
application for restoration of the previous 
application of 1905, and rightly or wrongly 
the Court reviewed its previous order and 
passed theorder for restoration. In proceedings 
in execution taken on the application of the 
3rd of June 1905, which had been so restored, 
objection was taken by the judgment- debtor 
that the proceedings were barred by limita- 
tion, the application, of the 3rd of December 
1947 having been made after the lapse of 12 
years from the date of the decree. The Court 
of first instance held that limitation did not 
bar the proceedings but the decision of this 
Court was reversed onappeal andthe Appel- 
late Court's decree was affirmed by a learned 
Judge of this Court in second appeal. Hence. 
this appeal under the Letters Patent, 


818 
RAM SARUP 4, DARATH TEWARI» 


The contention on behalf of the appellants 
is‘that the order of the 14th of December 
1907 had the effect of restoring the prior ap- 


plication of the 3rd of June 1905 and was not. 


afresh application for execution either in 
form or substance. It appears to me that 
this conténtion is well-founded. It was open 
to the Court to review the order which it 
had passed, striking- off. tlie. application for 
non- payment ofa sufficient process-fee; it was 
open to the Court to reinstate this applica- 
tion. Iam unable to find any substantial 
difference in the facts of this case from those 
which were the subject of consideration 
by a Full" Bench of this Court in the 
case of Rahim Ali Khan vw. Phul Ohand 
(1). In. that case it was held that the 
subsequent application to execute the same 
decree mentioned in, section 230 of the 
Gade of Civil Procedure means a substan- 
tive application for execution in the form 
prescribed by section 235 of the Code. 
Hence where an application for execu- 
tion in accordance with section 235 of the 


Code has been made within the period of: 


limitation prescribed by section 230 and 
has been granted, ‘that is execution has 
‘been ordered in accordance with the 
prayer of the decree-holder’s application, the 
right of the decree-holder to obtain exe- 
cution will not neéessarily be defeated if 
by reason of objections on the part of the 
judgment-debtor, or action taken by the 
Court, or other cause for which the decree- 
holder is not responsible, final completion 
of the proceedings in execution initiated 
by the application under section 235 can- 
npt be obtained within the period limited 
by section 230. In: the judgment of my 
brother Knox I find this passage in which 
I entirely concur. Referring to section 235 
of the Code he observes,— That section 
lays down in great, detail the form which 
an application to execute a decree must 
take, the matters which it must contain, 
and the mode in which the Court is asked 
to grant its assistance. Section 245 re- 
quires that such application shall on receipt 
be examined and, if found in accordance 
with the law, admitted on a register. The 
Court is after such admission to order exe- 
cution of the decree according to the 
nature of the application. So long as that 
order or dny further order according = the 


(1) 18 A. 482. 
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nature of the application is in progress, 
provided it be an order which has been 
evolved from the application so register-- 
ed, I would hold that the application for’ 
execution is in progress. If from som’ 
obstacle imposed by the judgment-dehtor, 
or by the Court, that obstacle not being 
a final determination of the application, 
the progress of the order, or subsequent 
orders, to maturity is delayed and such 
obstacle is removed by an application of 
the decree-holder, I do not consider such: 
latter application, unless it expressly take 
the form of a new dpplication under sec-' 
tion 235 and be registered as a subse- 
quent application, any more than I would: 
consider a petition by a plaintiff in the 
course of a suit asking the Court ‘to re- 
consider an order to be a fresh plaint.” Hi 

It is contended on- behalf of the re- 
spondent that in this case the striking off of 
the application of the 13th of Novem- 
ber 1907 was due to the default -of the 
decree-holder in not paying sufficient pro- 
cess-fee. Whether’ or not he was in fault 
in this respect, the Court which passed 
the order for restoration had all the facts 
before it and came to the conclusion bhat- 
there. was justifying cause for re-admitting 
the execution proceedings.’ We ought, [E 
think, in view of tkis order, to regard the 
temporary default on the part of the de- 
eree-holder as satisfactorily explained and 
condoned. 

For these reasons I wonld allow the 
appeal and set aside the decrees of this 
Court and also of the lower Appellate Court 
and restore the decree of the Court of first 
instance. 

Banerji, J.—I agree. The question ‘is 
whether the application of the 3rd of De- 
cember 1907 was an application for execu- 
tion of the decree within the meaning of sec- 
tion 230 of Act XIV of 1882. Ifit can be 
deemed to be an application for execution, . 
it having been presented after the expiry. 
of 12 years from the date of the decree, 
it would be time-barred I agree with the 
learned Chief Justice that it was neither 
in form nor in substance an application 
for execution within the meaning of that 
section. It was an application to proceed 
with the execution proceedings which had 
been put an end to by the order of the. 
18th of November 1907. These proceed-: 
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ings were initidted by the application of 
the 3rd of June 1905, which was within 
12 years from the date of the decree. 
By reason of the decree-holer’s delay in 
depositing the requisite amount of process- 
fee the Court put in abeyance the carry- 
ing out of the execution proceedings. The 
decree-holder satisfied the Court that he 
had sufficient reasons for ‘not depositing 
the requisite amount of process-fee and 
asked the Court to set aside its order ‘of 
the 13th of November 1907 and to pro- 
ceed with the execution proceedings. This 
last application was clearly one for a con- 
tinuation of the execution proceedings al- 
ready inktituted and was not a fresh ap- 
plication for execution. I find it difficult 
to distinguish this case from the ‘case of 
Rahim Ali Khan y. Phul Chand (1) decided 
by a Full Bench of this Court. I agree in the 
order proposed. j 

Griffin, J—I have nothing to add to what 
has been said by the’ learned Chief Justice 
and my brother Banerji and I would allow 
the appeal. 


By tHe Covrt.—The order of the Court 
is that the appeal be allowed, the decree 
of the learned Judge of ‘this Oourt and of 
the lower Appellate Court set aside and 
that of the Court of first instance restored 
. with costs in all Courts, 

Appeal allowed, 


ALLAHABAD HIGH COURT. 
FULL BENCH, 
{First Crvin APPRAL FROM ORDER No. 42 
or 1910. 
February 22, 1911. 
Present:—Sir George. Knox, Kr., Judge, 
Mr. Justice Banerji and Mr. Justice 
Karamat Husain. 
JAI MANGAL DEO: AND OTHERS— 
Dereypants—A PPELLANTS 
versus 
Sri Rant BEDSARAN KUAR— 
Pratntivr— RESPONDENT. 

Civil (Procedure Code (Act P of 1908), s..11--Res 
judicata—Res judicata against some of the defendants 
is not res judicata against all, 

The plaintiff brought asuit against several persons 
some of whom were parties to a previous suit by the 
same plaintiff; in that suit the same question had 
been decided against the plaintiff, . 
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* Held, that the present suit ‘was barred as against 
those defendants who were parties to the previous 
litigation but not against the rest. 


First appeal from an,order of the District 
Judge of Mirzapur, dated the, 26th of 
February, 1910. 

Dr. Satish Ohandra Banerji (with him Dr, 
Tej Bahadur Sapru and Mr. Kalendi Prashad) 
for the Appellants, 

The Hon’ble Nawab Abdul Majid (with 
him Mr. Haribans Sahat), for the Respondents. 


Judgment.. 

Banerji, J—The facts of this case are set 
forth in our judgment in the connected 
Second Appeal No. 67 of 1910 in which we 
held, iù ‘concurrence with the Court below, 
that the question of the title of the plaintiff- 
respondent was rès judicata. In consequence 
of our decision in that case the learned 
Advocate for the appellants contends that 
we must be taken to have held that the 
plaintif had no title to the property in suit 
and that, therefore, she is not entitled to 
maintain her claim against any of the 
defendants Ido not agree with this con- 
tention. We have not, in deciding the 
connected appeal, held that the plaintif has 
no title. All that:we have held is that the 
question of her title being res judicata against 
those defendants who were respondents to 
that appeal the issue as to her title could not 
be tried as against those defendants. As 
the appellants were no parties to the suit in 
which the previous judgment was passed 
that jndgment cannot operate as res judicata 
as between them and the plaintiff. This is 
conceded, but it is said that the title of the 
plaintiff being a part of her cause of action 
she cannot seb it up against the appellants 
because it must be held that she has no 
title to the properly in suit. As to this I 
may first ubserve that if she has no title as 
against some of the defendants it does not 
follow that she has none against the other 
defendants also. In the next place, as I have 
pointed out above, it has not been decided 
in the suit that the plaintiff has no title, 
What has been decided is that, in consequence 
of the decision in the former suit, she is 
precluded from setting up her title against 
those defendants who were defendants to 
that suit and that the issue as to her title 
‘cannot be determined as against those 
defendants. That, however, cannot bar the 
trial.of the issue as against the defendants. 
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appellants who were not parties to the 
former suit, and the Court below was right in 
ordering a trial of thab issue. 

It is next urged that, in view of Explanation 
VI to section 11 of the Code of Civil Pro- 
cedure, the former judgment must be held 
to be res-judicatu. This contention is, in my 
judgment, equally untenable. The parties 
to the former suit did not litigate in respect 
of “a private right claimed in common for 
themselves and others.” The defendants to 
that suit set up their own right to a part 
of the property and also alleged that another 
part of the property belonged to the 
appellants to this appeal, but they did not 
assert any right which was common to all of 
them. In order that the explanation may be 
applicable there must be community of 
interest such as is referred to in Order J, 
rule 8, In the present case there was no 
community of interest. It is admitted that if 
in the former suit a decree had been passed 
in favour of the plaintiff it would not have 
been binding on the appellants. Why then 
should it be binding because the suit was 
dismissed? In my judgment Explanation VI 
has no application fo a case like this. 

For the above reasons I would dismiss the 
appeal with costs, 

Karamat Husain, J.—The plaintiff on the 
26th of September 1905 sued the defendants 
Bhagwat Deo and Rabinath, father of Kunkun 
Deo and Harbans Deo, in the Court of an 
Assistant Collector of the first class for 
ejectment. The Assistant Collector held 
that the plaintiff was not the proprietress 
of the village and dismissed the suit on the Sth 
of March 1906. That decision became final. 

The plaintiff then brought the suit out of 
which this appeal arose in the Court of the 
Subordinate Judge of Mirzapur for the 
declaration that she was the owner of the 
village Jamanwan. She,inaddition to Bhagwat 
Deo and the sons of Rabinath, made six 
others defendants, one of the pleas raised by 
all the defendants was that the suit was 
barred by res judicata, 

The Court of first instance found that it 
was so and dismisged the suit. The plaintiff 
appealed against all the defendants and 
the learned District Judge holding that it was 
not barred against defendants Nos. 1, 2, 3, 4, 
8 and 9, who were not parties to the suit of 
1905, remanded the case under Order XLI 
rule 23, From the order of remand two 
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appeals were. preferred, One by the plain- 
tiff (No. 67 of 1910) in which the contention 
was that the doctrine of res judicata was no 
bar to the suit against Bhagwat Deoand the 
sons of Rabinath, and the other (No. 42 of 
1910) by other defendants in which the con- 
tention .was that the doctrine of res judicata 
barred the suit against them also. 

Both appeals were heard by a Benchof three 
Judges. In F. A. O. No. 67 of 1910 that 
Bench on the 7th of February 1910 held 
that the snit against Bhagwat Deo and the 
sons of Rabinath was barred by the dostrine 
of res gudicata, . 

After the delivery of judgment in F A. O, 
No. 67 of 1910, F. A. O. No. 42 of 1910 was 
heard, The learned Advocate for the appellants 
admitted that res judicata did not apply as 
the parties were not the same. He, however, , 
pressed (1) that our decision in F. A. O. 
No. 67 of 1910 that the plaintiff was not the 
proprietress of Jamanwan, so far as Bhagwat 
Deo and the sons of Rabinath were concerned, 
being in the one and the same suit must be 
deemed to be a decision that she was notvits 
proprietress againsttheappellants as well, for 
in the one and the same suit a plaintiff cannot 
be held to have no proprietary title against 
some of the defendants and to have it against 
the rest, (2) that Explanation VI of section 11 
Civil Procedure Code applied to the case and 
(3) that the appellants could plead jus tertii 
and say that the ownership of the village in 
dispute belonged to other defendants and 
not to the plaintift, ; 

A fallacy lurks in the first contention and 
is the result of non-appreciation of the 
the nature of the doctrine of res judicata. 
That doctrine with certain limitations 
prohibits a Court of Justice from decid- 
ing in a subsequent suit an issue which has 
been decided in a previous suit, When a 
Court, with reference to an issue involved in 
a subsequent suit. is of opinion that res 
judicata bars the trial of that issue it refrains 
from deciding that issue. To call this action 
of the Court adecision of that issue in the 
subsequent suit is a misnomer and can in no 
way deprive it of the power of decid- 
ing that issue between the plaintiff and the 
rest of the defendants. It must be noticed 
that our judgment in F. A. O No. 67 of 
1910 is a judgment zm personam and not a 
judgment in rem. So far, therefore, as the 
parties to the present case are concerned it is 
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tes inter alias judicata and cannot bind them. 
The above principle is embodied in section 
43 of the Indian Evidence Act (Act No. I of 
1872) which is as follows: — Judgmenis, orders 
or decrees other than those mentioned in 
sections 40, 41 and 42, are irrelevant unless 
the existence of such judgments, orders or 
decrees, is a fact in issue or’ is relevant 
under some other provisions of this Act”. 
There are no words in the section to 
indicate that & judgment, order or decree 
for the purpose of being irrelevant must be in 
another suit. The words are wide enough 
to include a judgment, order or decree in the 
one and the same suit if the parties are 
different. 

A plaintiff in the one and the same suit 
may be held to be the owner of a village 
against B. but not against O. Had the 
appellants in the case before us admitted 
that the plaintiff was the proprietress of the 
village, the Court would have been bound to 
declare her to be the owner of the village 
as against the appellants and to be no owner 
as against the others, and this would have 
been done in the one and the same suit, 

The fallacy becomes clear if we suppose 
that the suit of 1905 instead of being dis- 
missed was decreed against Bhagwat Deo and 
Rabinath and the plaintiff was held to be the 
owner of the village. In such case the Court 
in F. A. O. No. 67 of 1910 would have 
come to the conclusion, that as the plain- 
tiff had been found to be the owzer 
of the village against Bhagwat Deo and 

- Rabinath, the re-trial of her title against them 
was barred by the doctrine of res judicata 
could such a conclusion have entitled the plain- 
tiff to contend that the Court must hold her to 
be the owner ofthe village, without giving the 
appellants an opportunity fo prove otherwise 
for a Court in the one andthe same suit could 


not hold that the one and the same plaintiff 


was the owner of the village against some 
defendants but not against the rest. 

Such ʻa contention would have been 
deemed ridiculous, and the mere fact that it 
was raised in a converse case could not alter 
its nature. 

As amatter of procedure the appellants 
in F. A. O. No. 42 of 1910 can rely upon our 
decree in F. A. O. No. 67 of 1910 as a piece 
of documentary evidence and cannot call it in 
aid of their case in any other way. It, there- 
fore, follows that unless their case is tried and 
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the question that the plaintiff has no title 
against them is decided, they can be entitled 
to no decree. | 

They, however, ask us to take what they 
thiuk ought to be decided in their favour to 
have already been so decided. This cannot 
be done and the learned Advocate has not 
referred us to any principle or precedent that 
might support him. 

Explanation VJ, section 11, Civil Pro- 
cedure Code, has no application to the case 
before us. In the suit of 1905, in the Court 
of the Assistant Collector of the first class, no 
private right was claimed by Bhagwat Deo and . 
Rabinath in common for themselves and the 
appellants in F. A. O. No. 42 of 1910 and 
therefore, the appellants before us could not 
be deemed to be claiming under Bhagwat and 
Rabinath. There is no substance in the ‘plea 
of jus tertii. 

The effect of that plea, when permitted to 
be raised, is that the plaintiff is called upon 
to prove a better title. That plea does not 
shut out the plaintiff from proving a better 
title nor does it debar the Court from deciding 
the question of tifle. 

For the above reasons I would dismiss the 
appeal with costs. 

Knox, J.—I agree with my learned brothers 
in holding that the judgment in S. A. No. 67 
of 1910, cannot operate as res judicata in bar 
of the suit outof which this appeal arises. 
The present appellants were no parties to the 
suit in which the judgment first named was 
passed, Explanation VI of section 11 of Act 
V of 1908 which the learned Advocate 
for the appellants would have us apply will 
not help the case. In the previous suit the 
right claimed was not a private right claimed 
by the parties to that suit in common for 
themselves and others. The appeal is dis- 
missed with costs which will include fees in 
this Court on the higher scale. 

. Appeal dismissed. 





PUNJAB CHIEF COURT. 
Seconp Civit Arrear No. 323 or 1910. 
March 8, 1911. 

Present: Mr. Justice Shah Din, 

- GURBACHNA, minor, THROUGH DEVIA 
AND OTHERS—DEFENDANTS—A PPELLANTS 
tersus 
BUJHA, MINOR, THROUGH Musammat NANDI 


AND OTHERS—PLAINTIFFS——RESPONDENTS. 
< Custom—Adoplion—Facts necesssary to prove— Suit 
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by collaterals soon after adoption —Subsequent treatment 
of adopted son by the adoptive father. 

In cases of adoption it is necessary that there should 
be a clear expression of an intention on the part of the 
adoptive father to adopt the boy concerned as his 
son, and such, intention is sufficiently manifested 
by the execution and registration of a deedof adop- 
tion coupled with a clear declaration in Court and sub- 
sequent treatment of the adoptee as adopted son. 

Where .the collaterals of an adoptive father 
rush into Court- witha suit for a declaration in res- 
pect of an adoption without allowing him a reason- 
able opportunity of proving continuous subsequent 
treatment of the boy as his adopted son for a sufi- 
ciently long period, they must not expect the Court to 
grant- them a declaration simply and solely be- 
cause such subsequent treatment has not taken 
place. 

Further appeal from the order of the Divi- 
sional Judge, Jullunder, dated 17th February 
1910, reversing that of Munsiff, Ist Class, 
Jullunder, dated 23rd July 1909, dismissing 
plaintifi’s suit. 

Rai Sahib Pandit Sheo Narain, for the 
Appellants. 

Bakbshi Gokal Chand, for the Respondents. 

Judgment.—This appeal has arisen 
out of a suit brought by the plaintiffs fora 
declaration that the registered deed of adop- 
tion, dated the 20th March 1909, executed by 
Mahtab, defendant No. 1, in favour of 
Gurbachna, defendant No. 2, shall not affect 
their rights of inheritance in respect of 
Mahtab’s property after his death. The snit 
was brought on the 6th May 1909, t.e., about 
w month-and-a-half after the deed of adop- 
tion was executed. The first Court has held 
that the execution and registration of the 
deed of adoption, in which Mahtab declares in 
unequivocal terms that he has adopted Gur- 
bachra as a son, coupled with his clear 
statement in Courtin support of the recitals 
in the aforesaid deed, is suflicient, in the 
peculiar circumstances of the case, to con- 
stitute Gurbachna the adopted son of Mahtab. 
The- Divisional Judge, on the other hand, was 
of opinion that the mere execution of the 
deed of adoption, unaccompanied by previous 
or subsequent treatment of Gurbachna by 
Mahtab as his son, did not constitute an adop- 
tion under customary law. 

The question for decision before me is, 
which of these two conflicting views is the 
correct one, and I have no hesitation in hold- 
ing that the view- taken by the Divisional 
Judge is erroneous. There is no question 
in this case at all as to the validity or other- 
wise of the adoption, as it seems to have been 
admitted inthis litigation that by custom 
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Mahtab had full power to adopt Gurbachna 
as his son, the sole point in respectof which 
the parties are at issue being whether the 
boy bas, as a matter of fact, been adopted by 


Mahtab. The Divisional Judge is clearly 
wrong in holding, by reference to Budh 
Singh v. Mula Singh (1), that in a 


case of this kind, apart from the, execution 
of a deed of adoption by the adoptive father, 
nrevious treatment of the boy as adopted son 
is necessary. _The relevant passage in the 
above judgment at mes 145, 146 runs.as 
follows ; — 

“Even if this early adoption be treated as 
not proved, we held that the execution of the 
deed, coupled with the adoptor’s clear state- 
ment in Court and continuous subsequent 
treatment is sufficient to constitute Budh 
Singh the adopted son or appointed heir of 
Nihal Singh. . . . . The only ques- 
tion, then, appears to be whether the adoptive 
father has expressed his intention in an un- 
equivocal manner.” 

After discussing some of the published 
decisions of this Court bearing on the point, 
the learned Judges go on to say at page 146, 
paragraph 3 :— 

“Following the principles laid down by 
these authorities, we hold that the execution 
and registration of the deed, coupled with 
Nihal Singh’s declaration in Court, were quite 
sufficient toshow that Budh Singh was adopt- 
ed by him.” 

One of the decisions cited with approval in 
that caseis Jeram v. Manphul(2),inwhich there 
was an adoption by deed without the observ- 
ance of any ceremonies, and in which there 
was no previous treatment as adopted son, but 
only subsequent treatment as such after the 
deed up to the death of the adoptor, which 
took place soon after the execution of the 
deed. 

The present case is stronger than 
Jeram v. Manphul (2) as here the plain- 
tiffs have rushed into Court with a 
suit for a declaration within two months 
of the execution of the deed of adoption by 
Mahtab, and have not allowed him sufficient 
time to act up to his clear statement that he 
has adopted Gurbachnaas his son. Mahtab 
has appeared before me with Gurbachna and 
thongh he is an old man, yet he is in vigorous 
health, and is likely to live for some years 


(1) 40 P. R. 1905; 18 P, L. R, 1905, 
(2) 4 P. R: 1892. 
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longer. Heis emphaticin his declaration 
that he has adopted Gurbachna and is treat- 
ing him as his son;- and that being s9, the 
mere fact that previous to the execution of 
the deed of adoption he did not treat this 
boy as a sonis manifestly insufficient to show 
that he did not in good faith intendto adopt 
him and to appoint him as his heir. Such pre- 
vious treatment is not laid down as a sine qua 
non in Budh Singh v. Mula Singh (1), 
what is necessary is the clear expression of 
an intention on the part of the adoptive 
‘father to adopt the boy concerned as his son, 
and that intention is sufficiently manifested 
by the execution and registration of the deed 
of adoption coupled with a clear declaration 
in Court and subsequent treatment as adopted 
son.. If in this case sufficient time has not 
elapsed since the execution of the deed of adop- 
tion to enable Mahtab to establish such 
subsequent treatment, it isthe plaintiffs who 
are to blame and not the adoptive father. 
By rushing into Court with a suitfor a de- 
claration sọ soon after the execution of the 
deed in question they have deprived Mahtab 
of a reasonable opportunity of proving con- 
tinuous subsequent treatment of Gurbachua 
as his son for a sufficiently long period, and 
they cannot expect the Court to grant them 
a declaration simply and solely because such 
subsequent treatment has not taken place. 


I, therefore, accept this appeal and re- 
versing the decree of the lower Appellate 
Court, restore that of the first Court with 
costs throughout. 

í Appeal accepted. 


PUNJAB CHIEF COURT. 
MiISsCELLANEOUS Crvi Appear No, 1343 
or 1910. 

March 20, 1911. 

Present: —Mr. Justice Shah Din. 
HAZOORA. SINGH AND ANOTHER— 
JUDGMENT- DEBTORS—A PPELLANTS 

cg versus 
: Musammat MAYA DEVI AND oraers— 
DECREE-HOLDERS—— RESPONDENTS. 

Civil Procedure, Code (Act V of 1908)—Bue- 
cution proceedtngs—Order of Court that no war- 
rant of attachment should issue by a certain date not 
appealuble. 

Where in execution proceedings, the judgment- 
debtors, after the rejection of their objections, stated 
before the Court that they would deposit the 
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decretal amount in Court by a certain date and there- 
upon the Court directed that no warrant for 
attachment should issue before that date: Held, that 
the Court took no step in execution of the decree 
against the judgment-debtors and that no appeal, 
therefore, lay from that order. 


Miscellaneous appeal from the order of the 
District Judge, Rawalpindi, dated the 31st 
August 1910. 

Bhagat Gobind Das, for the Appellants. 

Mr. Nanak Chand, for the Respondents. 

Judgment.—Counsel for the respond- 
ent urges as a preliminary objection that 
no appeal lies in this case,and I think that 
the objection is a valid one and must prevail. 
As I said in my order, dated the 11th Feb- 
ruary 1911, admitting the appeal to a hearing, 
the order of the District Judge; dated the 
3lst August 1910, decides nothing against the 
appellants inthe matter of the execution of 
the decree, inasmuch asthe documents which 
the decree-holders were to deliver to the judg- 
ment-debtors were duly delivered by them 
to the latter, as evidenced by the receipts 
filed by the judgment-debtors on the 28th 
July and 3lst August 1910, and the judg- 
ment-debtors stated before the District Judge 
that they would deposit the decretal amount 
in Court by the lst October, whereupon the 
Judge directed thatno warrant for attach- 
ment should issue before that date. By 
the order of 31st August, therefore, the 
Court took no step in execution of the 
decree against the judgment-debtors, and 
no appeal, therefore, lies from that order to 
this Court. 

I, therefore, dismiss the appeal with costs, 

Appeal dismissed, 





PUNJAB CHIEF COURT. 
Civit Reviston No. 800 or 1910. 
March 23, 191]. 
Present:—Mr. Justice Rattigan. 
SANDAL —Derenpayt—Pstitioner 
versus 
Musammat RAHMETI—Pratirr— 
RESPONDENT. 

Custom — Gift by a sonless Arain of Jullundur Tahsil 
to married daughter, validity of, not affected by une 
chastity of donee. 

Held, that a gift by asonless Arain proprietor 
of the Jullundur Tahsili, in. favour of his married 
daughter is valid in the presence of collaterals ro- 
Jated to the donor inthe 3rd degree,and that the un- 
chastity of the donee would not affect the validity 


of the gift, | 
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Petition, under section 70 (b) of Act XVIIL 
of 1884, as amended by Act XXV of 1899 
for revision of the order of the officiating 
Divisional Judge of Jullundur, dated 7th 
April 1909, confirming that of the Sub-Judge 
‘Qnd class, Jullundur, dated 31st October 1908, 
decreeing the claim. 

Mr. Gokal Chand, for the Petitioner. 

Mr. Fazal-i- Hussain, for the Respondent. 

Judgment.—tThe question is whether 
a gift by a sonless Arain proprietor of the 
‘Jullundur Tehsil in favour of his married 
daughter is valid in the presence of collaterals 
related to the donorin the 8rd degree. Jn 
view of the decisions of this Court reported 
as Sadulla v. Husain (1); Alla Dia v. Nur 
Bukhsh (2) and Palla v. Nur Muhammad (3), 
the only possible answer to that question is 
that such gifts are valid. 

Thi is said that the donee was unchaste, but 
T agrée with the Divisional Judge that even if 
this allegation were true, the validity of the 
‘gift would not be affected thereby. 
“1 accordingly reject this petition with 
costs. 


Petition rejected. 
> (1) 2 P. R. 1897. 
(2) 83 P. R. 1900. 
(3) 133 P. R. 1906. 





ALLAHABAD HIGH COURT. 
Figst Orvik APPEAL FROM Orper No.7or 1910. 
March 7, 1911. 

Present:—Mr. Justice Richards and 
Mr. Justice Tudball. 

Seth GOKUL DAS—Praintirr—APPELLANT 


VETEUE 
HANSRAJ AND oTHERS—Derenpants— 
RESPONDENTS. 


Suit, place of —Contract made in a Native State— 
Suit in a British Court—Jurisdiction —Return of plaint 
for presentation in the State Court. 

A suit- was brought in the District of Jalaun 
against defendants who lived in the Nabha State. No 
part of the contract suod on was entered into in the 
District of Jalaun. 

Held, that the Jalaun Court had no jurisdiction to 
entertain the suit. + 

Held, further, thatthe Court had no power to return 

‘ the plaint for presentation to a proper Court in 
Nabha State. 
First appeal from an order of the Dis- 
_ trict. Judge of Jhansi, dated the 26th of 
November 1909. 
The Hon’ble Mr. Moti Lal Nehru (with him 


Mr. Durga Charan Banerji), for the Appellant, 
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Dr. Tej Bahadur Sapru (with him Mr» 
Damodar Das), for the Respondents. 

Judgment.—This i isan appeal aris- 
ing out of a suit in which the plaintiff claim- 
ed damages for breach of, contract. The 
defendants reside at Jaitu in the Nabha 
State. The plaintiff residesat Jalaun. The 
question was raised whether or not the Court 
at Jalaun had any jurisdiction to entertain 
the suit. The lower. Appellate Court held 
that it had no jurisdiction because none of 
the defendants reside in Jalaun, and the con- 
tract did not wholly er partially arise in 
Jalaun. Notwithstanding this finding, the 
Court gave the plaintiff a decree for 3 
sum of Rs. 1,125 odd, which the de- 
fendants admitted were due, with pro- 
portionate costs. The defendants had denied 
the jurisdiction but had brought this sam of 
money into Court saying in effect that, while 
they denied the jurisdiction if that was held 
against them, the only liability they were 
under to the plaintiff was such sum. [n our 
opinion the Court was not justified in grante 
ingadecree. We agree with the finding of 


‘the Court below that the cause of action did 


not wholly or partially arise in Jalaun..The 
Court ought, therefore, to have dismissed the 
plaintiff's suit. The Court was further wrong 
in directing that the plaint should be handed 
back for presentation to another Court. Ace 
cording to-the finding of the Court below the 
proper Court would be the Court at Jaita, or 
some Court in the Native State ofNabha. A 
plaint presented in and stamped for a Court 
in Jalaun is unlikely to be a plaint properly 
stamped for a Court in the Native State of 
Nabha, Although the defendants had not 
appealed, we think that a decree which the 
Court had no jurisdiction to make ought not 
to be allowed to remain on the file, We 
think we have powers under Order XLI, rule 
33 of the Code of Civil Procedure to correct 
this error, We dismiss the appeal, but 
modify the decree of the Court below by 
altering it into a decree dismissing the plain- 
tiff’s suit im toto with costs in all Courts 
including in this Court fees on the higher 
scale. 
Appeal dismissed. 
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ALLAHABAD HIGH COURT: 
Execution Seconp Aepeat No, 1052 or 1910, 
March 2, 1911. 

Present: -Sir George Knox, Kr., Judge, and 

Mr. Justice Karamat Husain. 
JANKI DAS—DECREE-HOLDER— APPELLANT 
VOTEUS 
SANDAL AND OTHERS— JUDGMENT- DEBTORS —— 


RESPONDENTS. 
Decree—Execution—Sale of agriculturist’s 
whether illegal. - 
: The sale of a house belonging to an agriculturist 
in execution ofa mortgage decree is not illegal. 


Execution second appeal from the decision 
of the Additional District Judge of Meerut 
dated the 3lst August 1910. 

The Hon'ble Mr. Sunder Lal, for the Ap- 
pellant. i 

Mr. Shafiuzaman, for the Respondents. 

Judgment. —This appeal arises out 
of proceedings taken in execution. The 
decree under execution isa decree passed on 
the 13th of December 1909. lt was a decree 
giving the decree-holder right to bring to 
sale three houses. In the suit which led 
upto the decree the defendants, who are 
respondents judgment-debtors took no ex- 
ception to the effect that the houses were 
houses which were not capable of transfer. 
When the decree-holder on the 2nd of 
February 1910, asked for an order ab- 
solute, the respondents again took no excep- 
tion. It is only when the decree is put 
into execution that they now, for the first 
time, urge that they are agriculturists and 
the houses being the houses of agricullurists 
are not liable for sale. We have been referred 
-to no authority which lays down that houses 
of agriculturists are property which cannot 
by law be transferred. Section 60 of the Code 
of Civil Procedure, upon which reliance is 
placed, refers to houses of agriculturists 
and enacts that in execution of a money- 
decree such houses are as a rule not capable 
of attachment or sale. Even section 60 pro- 
vides that under certain circumstances such 
houses may be Hable to attachment and 
sale. We are not prepared to hold that 
simply because under the provisions of sec- 
tion 60, Civil Procedure Code, the houses of 
agriculturists are property the transfer ot 
‘which is probibited by law, therefore, the sale 
is illegal. The first plea taken prevails, that 
the Court executing the decree was not com- 
petent to go behind its terms and should have 
proceeded to carry out the order for sale 


house, 
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embodied in it. We decree the appeal, set 
aside the decrees of both the Courts below 
and direct the Subordinate Judge to res- 
tore the proceedings to their proper place 
in the file and to proceed according to law. 
The appellant will get his costs in all 
Courts including in this Court fees on the 
higher scale. 


Appeal allowed. 





PUNJAB CHIEF COURT. 
Orvin Revistoy No. 1962 or 1909. 
February 15, 1911. 

Present: —Mr. Justice Kensington. 
HARI MAL—Derexpayt—Petitioner 
versus 
AYA SINGH—Prameirs—Respoxoent. 

Civil Procedure Code (Act Y of 1908), O. XLI, r. 38 
—Discretion of Appellate Court. 

Rale 83 of Order XLI, empowers a Court of 
appeal to deal witha case in any way that may 
seem equitable to all the parties concerned, the 


Jisoretión thus given to an Appellate Court is very 
wide. A 


Petition, under section 70 (a) and (b) 
of Act XVIII of 1884, as amended by Act 
XXV of 1899, for revision of the order of the 
District Judge, Gujranwala, dated the 10th 
June 1909, varying the order of the Munsif, ’ 
2nd Class, Hafizabad, dated Ist February 
1908, decreeing plaintiffs’ claim. 

Mr. Fazal-?-Husain, for the Petitioner. 

Rai Sahib Lala Sukh Dial, for the Re- 
spondent. 

Judgment.—tThe defendant (peti- 
tioner) admits that the bond in dispute was 
assigned at dissolution of the partnership to 
the plaintiff's father, Lehna Singh. The de- 
fence raised was, inter aliu, that the bond was 
satisfied by payment to Lehna Singh of 
Rs. 400 but both the lower Courts have held 
that nothing has everbeen paid to either 
Lebna Singh or his sons, and there is no 
ground for treating this finding of fact as 
open to revision. The Comts have also con. 
curred in finding as a facl that the petitioner, 
Hari Mal, caused the bond to be endorsed 
as paid off by the original debtors, defend. 
ants Nos. land 2. They have differed only 
on the question whether these defendants Nos, 
1 and 2 did actually pay the money or not, 


I think that the lower Appellate Court has 
taken a correct view on this latter question, 
The petitioner, Hari Mal, has for his own pure 
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poses undertaken to treat the bond as satisfied 
in full, and whether he actually received 
the whole amount due or only a part there- 
of, he has been rightly saddled with liabil- 
ity forthe whole amount. Onthe merits 
of the case there is nothing to be said. 
for the petitioner. 

It is urged that, however this may be, 
there were before the lower Appellate Court 
only two appeals, (1) by defendant Hari Mal, 
and (2) by defendants Nos. 1 and 2, and that, 
in the absence of an appeal by the plaintiffs, 
the Court was unable to pass an order more 
prejudicial to Hari Mal than has been done 
by the first Court. The reply to this conten- 
tion is that the new Code of Civil Procedure 
wasin force when the District Judge passed 
his order. By rule 33 of Order XLI the 
Court of appeal had full powerto deal with 
the.case in any way that might seem equit- 
able to all the partiesconcerned and to ad- 
just the liability of the defendants in any 
way required. Idonot consider that the 
decree passed by the District Judge goes be- 
yond the very wide terms of the discretion 
now given to an Appellate Court, and there is 
no sufficient reason for interference of any 
sort by way of revision. 

The petition is accordingly dismissed with 
costs to the plaintiffs. 

Petition dismissed. 


PUNJAB CHIEF COURT. 
CRIMINAL Revision No. 35 or 1911. 
March 20, 1911. 

Present:—Mr. Justice Shah Din. 
EMPEROR— COMPLAINANT 
VEFSUS 
GAMAN--ACCUSED. 

Criminal Procedure Code {Act V of 1898), ss. 88, 89, 
439—Absconder’s property attached and sold—Sale once 
effected cannot be set aside—Locus standi of third 
party. 

One G. accused absconded, and his property 
was attached under section 88 of the Criminal 
Procedure Code; subsequently certain occupancy- 
rights held by him were sold by order of the Dis- 
trict Magistrate toone H. S., a Khatri, K. B, a col- 
lateral of G., made an application praying that the 
order sanctioning the sale be set aside and that the 
occupancy-rights in question be sold to him. The 
District Magistrate forwarded these proceedings for 
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the orders of the Chief Court, recommending that 
the sale to H, S., who was a non-agriculturist, be set 
aside and a fresh sale made in favour of K. B.: 

Held, that there was no provision of law under 
which the Chief Court acting in the exercise of its 
powers under section 439 of the Criminal Procedure 
Code, could set aside the sale. Section 89 of the 
Code provides for applications by the absconding 
offender only for restoration of the property attached, 
and no provision is made for claims by third parties 
to such property. Once the sale of the property has 
been duly effected, it cannot be set aside even at 
the instance of the absconder. 


Case reported by the District Magistrate- 
Jhelum with his No. 1832 of 22nd Decem-. 
ber 1910. 

Facts.—0n 14th December 1908 Misr 
Hira Nand passed an order under section 83, 
Criminal Procedure Code, ordering the 
attachment of the property of one Gaman 
who had absconded. Subsequently, the ab- 
sentee’s land, in which he had occupancy- 
rights under section 6 of the Tenancy Act, 
was attached and sold by order ofthe District’ 
Magistrate, dated 16th June 1910,to Harnam 
Singh, a Khatri. 

The reversioner Karm Bakhsh has ap- 
plied that the order sanctioning the sale may 
be set aside and that the tenancy may be sold 
to him. 

Tte accnsed’s land in which he had occu- 
pancy-rights under section 6 of the Tenancy 
Act was attached and sold by order of the 
District Magistrate, Jhelum, dated 16th June 
1910, to Harnam Singh, a Khatri. 


PROCEEDINGS.—The life-interest only 
of the absconder is soldand it is better that 
it should be sold to the person who will- 
eventually succeed. This person is a member 
of an agricultural tribe which the present. 
vendee is not. 

Mr. Sham Lal, for vendee Harnam Singh. 

Judgment.—the facts of this case 
which has been reported by the District 
Magistrate, Jhelum, for the crders of this 
Court, under section 488, Criminal Procedure 
Code, are as follows: One Gaman, who was 
accused of an offence under section 176, 
Indian Penal Code, absconded in order to 
avoid service of a warrant which had been 
issued against him. A proclamation having 
been duly issued under section 87 of the 
Criminal Procedure Code on the 30th Jann- 
ary 1909, his property was ordered to be 
attached under section 88, and on the 12th 
June 1910, certain occupancy-rights which 
he held under section 6 of the Tenancy Act 
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in the village of Ghuga were sold by order 
of the District Magistrate to one Harnam 
Singh, a Khatri. On the 16th June Karam 
Bakhsh, a collateral of Gaman, made an ap- 
plication praying that the order sanctioning 
the sale may be set aside and that the occu- 
pancy-rights in question be‘sold to him. The 
District Magistrate has forwarded the pro- 
ceedings fox the orders of this Court, an dhasre- 
commendéd that, as the applicant is amember 
ofan agriculbaral tribe and as Harnam Singh 
to whom the oceupancy-rights of Gaman 
have been gold is ae non-agriculturist, the 
sale tothe latter be set aside by this Court so 
that a fresh sale might be made in favour of 
Karam Bakhsh. 

Counsel for Harnam Singh, vendee, urges 
that there-is no provision of law under 
which this Court, acting in the exercise of its 
powers under section 439, Criminal Procedure 
Code, can set aside the sale of occupancy- 
rights which belonged to the absconder 


Gaman and 1 think that this contention is 


well-founded. 

Section 89 of the Code provides for, appli- 
cation by theabsconding offender only for 
restoration of the property attached and no 
provision is made for claims by third parties 
to such property. The sale of the property, 
once it has been duly effected, cannot be set 
aside even ai the instance of the absconder, 
who, in the event of his property being sold, 
is only entitled to receive the net proceeds 
of the sale, provided he satisfies the condi- 
tions laid down in section 89. 

A fortiori a third party, who isa stranger 
to the proceedings in which the proclamation 
was issued, has no right toapply to the 
Macisirate by whose order the property of 
the absconder was attached and sold, to set 
aside the sale thereof; and the Magistrate 
has no power under the Criminal Procedure 
Code to make an order cancelling such sale. 
In Abdullah v. Jitu (1) it was held that where 
property was attached and sold asthe property 
of a proclaimed offender under sections 87 
and 88 of the Criminal Procedure Code, the 
sale could not be set aside even on the appli- 
cation of the absconder although the procla- 
mation was irregular. 

It was observed that the High Court, as 
a Court of revision; had no power {to pass 
an order affecting the title of third persons 


in whom the property had legally vested 
(1) 22 A. 216, 
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under a Court-sale, and who were strang- 
ers to the proczedings held under sections 87 
and 88 of the Code. 

The case of the present vendee, Harnam 
Singh, is stronger than that of the vendees in 
the Allahabad case, for here it is a colla- 
teral of the absconder Gaman, and not Gaman 
himself, whois applying for the sale of his 
property to be set aside. Iam unable to see 
what locus stand: the applicant has to make 
such application underthe Criminal Procedure 
Code, nor do I find any provision of law under 
which the application can be granted by the 
Magistrate who made the orderofsale or by 
this Court. 

Let the record be remitted to the District 
Magistrate. 


ALLAHABAD HIGH COURT. 
First Civiu Appean No. 390 or 1909. 
February 21, 1911. 
Present:—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. 

SHIB CHARAN DAS—Pratytivg— 
APPELLANT 
versus 
RAMCHANDAR SARUP AND otiters— 
DerenpantSs—RESPONDENTS. 

Civil Procedure Code (Act XIV of 1832), s. 625— 
Refusal to file award—Suit to enforce the award—Res 
judicata. 

The refusal of a Court to file a supplementary 
award does not operate as res judicata in respect of 
a suit brought to enforce such award, 

Eunji Lal v. Durga Prashad, 32 A. 484; TA, L. J. 
425; 6 Ind. Cas. 127; Basant Lal v. Kunji Lal, 28 A. 
2l; 2 A. L. J. 450;A. W. N. (1905) 165, referred to. 

First appeal from the decision of the 
Additional Judge of Meerut, dated the llth 
day of August 1909. 

Mr. Choudhri (with him Mr. Mohan Lal 
Sandal, for the Appellant. 

Mr. Gokal Prashad (with him Mr. 
Proshad Ghose), for the Respondents. 

Judgment.—The question in this 
appeal is whether the plaintiff’s claim is 
barred by the rule of res judicata. The 
facts are these. The plaintiff and other 
parties had disputes abont the parti- 
tion of certain property which belonged 
to them. They prepared lots and appoint- 
ed an arbitrator for the purpose of assigning 
the lots to the different persons interested, 
On the 17th of December 1904, an agree. 


Sital 
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ment of reference was drawn up and one Babu 
Ramanuj Dayal was appointed arbitrator. On 
the 28rd of December 1904, lots were drawn 
and lot No. 1 fell to the share of the plaintiff 
and his co-sharers. One of the properties 
comprised in that lot was 20 biswas of the 
village Sherpur. On the 14th of December 
1905 an award was made, but in that award 
by a mistake instead of entering the whole 
of the 20 biswas of the village Sherpur in 


lot No. 1, only a half of that village was 
entered by the clerk who copied out 
the lots embodied in the award. The 


mistake was discovered and the attention 
of the arbitrator was drawn to it. He 
accordingly made a supplementary award 
on the llth of March 1905, which was in 
fact an amendment of the first award. By 
that supplementary award he assigned to 
the lot of the plaintiff and his co-sharers 
the whole of the village Sherpur. The 
practical result of the two awards was this, 
that by the first award only a half share of 
the village Sherpur was assigned to lot No. 1, 
and by the second award the remaining balt 
was also allotted to lot No. 1. On the 11th 
of April 1905, the owners of lot No. 1 made 
an application to the Court under section 
525 of Act XIV of 1882 for the filing 
of both the awards. The Court filed the 
first award and made a decree in accord- 
ance with it, but refused to file the sup- 
plementary award. Theretpon the suit out 
of which this appeal has arisen was brought 
by the plaintiff and he claimed in it a 
5 biswa share in mouzah Sherpur on the basis 
of the sipplementary award, he and his co- 
sharers being admittedly in possession of a 
10 biswas share in the village. 

There is no question that all the parties 
to the reference to arbitration intended that 
the plaintiff and his co-sharers should get 
the whole of the village Sherpur, and there 
is no question also that it was the intention 
of the arbitrator to award to the plaintiff 
the 5 biswas now claimed by him in addi- 
tion to what he has already got. The Court 
below, however, has dismissed the suit on the 
ground that the decision of the Subordinate 
Judge refusing to file the supplementary 
award operates as res judicata. We are 
unable to agree with the learned Additional 
Judge. Having regard tothe judgment of 
the Subordinate Judge in the case under 
section 525 of Act XIV of 1882, we must hold 
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that the Court refused to file the supple- 
mentary award by which, as we have pointed 
out above, an additional 10-d¢swa share in 
Sherpur was allotted to the share of the 
plaintiff and his co-sharers, the owners of 


lot No.l. From this order of refusal no 
appeal lay, as held in the case of Bassant- 
lal v. Kanjilal (1), in which the 


previous rulings on the subject were cited. 
This view was adhered to in the recent case of 
Kunjilal v. Durga Pershad (2). Inthe case 
last mentioned it was further held that a 
refusal of a Court to file an award will not 
operate as ves judicata in respect of a sub- 
sequent suit brought to enforce the award. 
The same view was held in the case of 
Mustafa Khan v. Musimmat Phuljha Bibi 
F. A. No. 209 of 1909 decided by this Bench 
on the 19th of January last which has 
not yet been reported. Having regard to 
these rulings, the view taken by tke Court 
below cannot be supported. There is no 
doubt as to the question of the plaintiff's 
title to the property claimed on the strength 
of the supplementary award. The result 
is that we allow the appeal, set aside the 
decree of the Court below and decree the 
plaintiff's claim with costs in both Courts 
including in this Court fees on the higher 
scale. 


Appeal allowed. . 
(1) 28 À. 21; 2 A. L. J. 450; A. W. N. (1905) 168. 
(2) 32 A. 484; TAL J. 425; 6 Ind. Cas. 127. 





ALLAHABAD HIGA COURT. 
First Civit APPBAL No. 325 o 1909. 
March 7, 1911. 

Preseni:—Sir Jobu Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. 
MUHAMMAD HUSSAIN AND orarrs—~ 
Praintiv¥s—A PPELLANTS 

© versus 
VINAYAK RAO AND ANOTHER— DEFENDANTS 
—RESPONDENTS. 

Document—Construction—Hypothecation of immove- 
able property—Mortgage or charge. 

A document was executed by. the plaintiff in 
favour of the defendant whereby certain immoveable 
property was made security fora debt and it was 
stated therein that the said property ‘was hypothecat- 
ed;’ Held, that the document was a simple mortgage 
and did not create merely a charge. 

Kishan Lal v. Ganga Ram, 18 A. 28; Shib Lal v. 
Ganga Prashad, 6 A. 551, referred to. 

First appeal from the decision of the 
Subordinate Judge of Jhansi, dated the 26th 
day of June 1909. 


Nol. IKI 


BRIJ LAL V. SARJA NAND. 


‘Mr. Mukerji, for the Appellants. 

Mr. Durga Charan Banerji, for the Re- 
spondents. : 

Judgment.—tThis was a suit af a 
somewhat extraordinary nature, The plain- 
tiff alleges that he executed a bond in 
‘favour of the defendant on the 26th of July 
-1891, but he states that this bond was ficti- 
tions and that “it is barred by Article 132, 
Act XV of 1877 and IX of 1908.” The 
relief sought is that “it may be declared that 


the bond, dated the 26th of July 1891, is- 


barred by limitation and ineffectual as against 
the plaintiff.” What the plaintiff means by 
saying that the bond is barred by limitation 
itis dificult to understand. Apparently, he 
means that a claim upon this document if 
brought would be time-barred. The Oourt 
below has.dismissed the suit and we think 
rightly. Itisalso found that it creates a 
mortgage and that a suit for enforcement of 
the mortgage would not be time-barred if 
instituted at the date of the filing of the 
present suit, 

-` Ib is contended before us that the docu- 
ment created merely a charge and is not a 
mortgage.: By the document certain immov- 
able property is made security for the debt 
and it is stated that -the said property was 
“hypothecated.” As observed by Mr. Justice 
Mahmood in the case of Kishanlal v. Gunga 
Ram(1), “hypothecation and simple mortgage 
in these Provinces have always been under- 
stood to import the right of the mortgagee 
to bring the property to sale for the satisfac- 
tion of his claim, and n> express words con- 
ferring such power are insisted upon as neces- 
sary to create such power.” The same view 
was expressed in the Full Bench case of Shib 
Lal v. Ganga Prasad (2). In that case 
Straight, Og. C.J.,and Brodhurstand Dathoit 


J.J., observed,— An hypothecation of immov-. 


able property for money borrowed in the ab- 
sence of anything to show the contrary; is 
only in name but not in its incidents, different 
from whatis known as a simple mortgage.” 
The documentin this case clearly, therefore, 
is a simple mortgage, and if a élaim‘had been 
brought on the basis of itat the date of the 
institution of this suit it would not have 
been time-barred. The present suit, therefore, 
was bound to fail and this appeal is without 


_ (1) 13 A. 28. 
| @) 6 A, 551, 
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fees on the higher scale. 
Appeal dismissed. 





PUNJAB CHIEF COURT. 
Civin Reviston No. 1469 or 1910. 
March 21, 1911, 
Present:—Mr. Justice Rattigan. 
BRIJ LAL AND otaers—Prarntiers— 
PETITIONERS 
versus 
SARJA NAND alias SARTU AND OTHERS 
DEFENDANTS— RESPONDENTA, 
Custom—Alienation—Right of collaterals to contest 
—Brahmins of Ludhiana District —Burden of proof — 
General rule —Baception —Test. i 
Brahmins, in the ordinary way, are essentially 
Hindu and non-agricultural, and the barden of 
proving thatthey have in any particular discarded 
the principlesof their personal law and adopted rules 
obtaining among their agricultural neighbours vests 


upon those who assert it. Asa general ule,i' na y 
be assumed that Brahmins d) nob seri the 
rules of customary law butan exceptio o' .srule 
is to be found only in these cases in th the 
parties are shown to have more or less a milated 
themselves with their peasant neighbours. .. fair test 
of this is whether they have giveu ups r wiestly 
functions and directed their attention mu.aly agri- 


culture. 

In matters such asthe alienation of land, Brahmins 
of Mauza Rumi, in the Jagraon Tahsil, Ludhiana Dis. 
trict, are not governed by agricultural custom. 


Petition under section 70 (a) and (b) of Act 
XVIII of 1884, as amended by Act XXV of 
1839, for revision of the order of the 
Divisional Judge, Ludhiana Division, at 
Ferozepur, dated 8rd January 1910, affirm. 
ing the order of the Additional District 
Judge, Ludhiana, dated -19th May, 1909 dis- 
missing plaintiff’s claim. 

Sheikh Abdul (dir, for the Petitioners, 

Lala Dwarka Das, for the Respondents, 

Judgment.—Plaintiffs, who are 
Brahmins of Mouza Rumi in the Jagraon Tahsil, 
Ludhiana District, sued for a declaratory 
decree to the effect that a sale of land by 
their collateral defendant No. 1 would not 
affect their reversionary rights. The suit 
has been dismissed on the preliminary ground 
that plaintiffs are neither agrivsulturists nor 
governed in such matters as sales of property, 
etc., by the customary rules observed by 
members of agricultural triyes in this 
Province. They have preferred an applica- 
tion for revisionofthe decree of the Divisional] 
Judge to this Court and their application. 
was (apparently) admitted as a further appeal 
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by the order of the learned Judge before 
whom it came in the first instance, It has 
been argued as such before me. The judg- 
ment of the Additional District Judge upon 
this point now before me is, I regret to say, 
of no assistance whatever as it is full of 
absurd moralisings and entirely fails to 
deal with the question in a judicial spirit. 
The sole question before the Additional 
District Judge was whether or not the 
plaintiffs and defendant No. 1, though 
Brahmins, were governed in matters relating 
to the alienation of land, by the rules which 
obtain among members of agricultural tribes. 
He leaves this question alone and writes a 
long and ridiculous disquisition on the evil 
consequences that are likely to ensue if 
Hindus prefer to follow the customary rules 
which have involved the agricultural classes 
in excessive litigation and made them the 
objects of Heaven’s wrath, and proved a source 
of livelihood to worthless parasites”. His 
judgment may, therefore, be entirely ignored. 


The learned Divisional Judge, on the other 
hand, has dealt with the point at issue very 
clearly and convincingly. He points out that 
thongh the parties are recorded as lambardar 
in the village, the lands of which they are 
proprietors were given to them because they 
were yillage parohits and that they still 
derive income from fees received by them 
in that capacity. He holds, therefore, that 
they are not governed by agricultural custom 
arid that the plaintiffs cannot maintain their 
present suit. 

. After hearing learned Counsel, I entirely 
agree with the conclusions of the learned 
Divisional Judge. The plaintiffs belong to a 
class which is, inthe ordinary way, essentially 
Hindu and non-agricultural, and the burden 
of proving,that they have in any, particular 
discarded the principles of th eir personal law 
and adopted rules appertaining among their 
agricultural neighbours rests npon them. No 
doubt, in some exceptional cases Brahmins have 
been found to observe the rulesof customary 
law [See e.g.. Ram Chand v. Thakar Das (1)] 
but as a general rule ib may safely be 
assumed that they do not do so, and that the 
exception exists only in those cases in which 
the parties are shown to have more or less 
assimilated themselves with their peasant 
neighbours. A fair test of this is whether 


- (1) 94 P. R. 1907. 
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they have given up their priestly function 
and directed their attention mainly to 
agriculture. In the present case there is no 
proof ot this. Plaintiffs’ family have (upon 
the evidence before me) done no agricultural 
work themselves. Brij Lal, the principal 
plaintiff, candidly admits that no member of 
his khandan has ever owned a bullock of his 
own, and it is established by abundant 
evidence that the family has at no time 
cultivated land itself. Their land has always 
been cultivated by third parties on batas 
leases. Again, plaintiffs have not discarded 
the sacred thread (janeo) and it is not denied 
that they perform priestly functions to this 
day and have a member of jajmans who pay 
them the usual fees. Brij Lal is himself at 
this moment employed as a chaprasst by the 
Settlement Tahsildar, and other members of 
the family are also in service. 

In refutation of all these facts, Mr. Abdul 
Kadir could refer merely to certain. entries 
in the jamabandé papers of various years 
when the plaintiffs’ family is shown as in 
possession as proprietors, khud kasht, and to 
two decisions of Munsifs in the years 1894 
and 1896. In my opinion, this evidence is 
wholly inconclusive. Obviously, the entry 
in the jamabandi papers would refer to the 
proprietor as khud kasht if at the time when 
it was made there was no tenant in cultivating 
possession, brt it does not by any means 
follow that the proprietors were really 
cultivating land themselves. That they 
never did so is clear from the evidence of the 
pitwari and from the copies of the girdawart 
chittas filed by the defendants. Toa like 
effect is the evidence of the lambardars and 
the zazldur, and the admission by Brij Lal 
that nohe of his family has ever owned a 
bullock strongly -corroborates the truth of 
defendants’ evidence. 

Then, as to the two precedents upon which 
reliance is placed, in my opinion these are 
of no value. In 1894 and 1896 certain 
Brahmins of a neighbouring village instituted 
suits for declaratory decrees. Mr. Abdul 
Kadir admits that in neither case was any 
question raised as to whether the parties 
to these suits were governed by Hindu law 
or custom, and that the points at issue 
between the plaintiffs and defendants in 
these suits were decided upon entirely 
different grounds. His contention, however, 
is that the mere fact that the defendants in 
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these spits did not raise the objection that 
the plaintiffs, as “Brahmins”, could not claim: 
the relief they sought is per se proof that these 
plaintiffs. were recognised as having the 
right to sue for such relief. I do not think 
there is any force in this contention, as it is 
obvious that the defendants in these cases 
were sufficiently assured of success on other 
grounds. In any case, I cannot regard two 
such very weak instances as sufficient to 
rebut tb. ; resumption in the present case or 
to outweigh the. other facts to which I have 
referred above. 

I, therefore, agree «with the Divisional 
Judge that the plaintiffs have failed to prove 
that they are governed by the rules of 
agricultural custom in such matters as the 
alienation of land, and that consequently this 
suit. must fail. 

The appeal is accordingly dismissed with 
costs... Appeal dismissed. . 


PUNJAB CHIEF COURT. 
CRIMINAL Revision No. 188 or 1911. 
March 21, 1911. 
Present:—Mr. Justice Rattigan. 
SOHAN SINGH—Convict—Peritioner 


versus 


EMPEROR—Responpenr. 

Police Act (V of 1861), s. 29—Police rules —Table of 
punishments—Eatra fatigue duty—Scope of a police 
constable’s duties—Departmental punishment how far 
affects punishment by Courts. 

The petitioner, a police constable, was ordered by 
his officers to join a fatigue party for the purpose of 
removing certain, furniture from the office of 
tbe Inspector General of Police. He refused 
to dothe work, and was, therefore, convicted upon 
a summary trial of an offence under section 29 of 
the Police Act ( V of 1861). On application for revision 
to the Chief Court it was contended on his behalf 
that the order given was not lawful, because 
fatigue duty was really a punishment, and that 
a constable who had committed no offence or 
been guilty of no dereliction of duty could not 
legally be required to do work of a pena! character: 

Heid, that per se there was nothing unreasonable 
or unlawful in an order of this kind, nor was it outside 
the scope of aconstable’s duties to perform work of 
this nature when necessary. 

In “ extra guard, fatigue or other duties” in the 
table of punishments given in Chapter XVI of the 
Police rules, against serial No.8, the word ‘extra’ 
qualifies all the subsequent words. Itis not fatigue 
duty as such whichis penal but extra fatigue duty. 

Summary procedure should not be employed in 
cases in which Government servants, no matter what 
their rank, are concerned as accused persons. 

The power of a Court to punisha public servant 
for an offence against the lawis not taken away 


simply because the offender has also been punished 


by his departmental superiors. - 
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Petition under section 439 of the Criminal 
Procedure Code, for revision of the order of 
the Sessions Judge, Lahore Division, dated 
6th February 1911, confirming the order of 
the City Magistrate, Ist class Lahore, dated 
25th November 1910, convicting the peti- 
tioner. 

Mr. Grey, for the Petitioner. 

Judgment.—tThe petitioner, a police 
constable, was convicted, upon a summary 
trial, of on offence under section 29 of the 
Police Act (V of 1861) and sentenced to 14 
months’ rigorous imprisonment. He pre- 
ferred an “ appeal ” from this sentence to the 
Sessions Judge, who very rightly held that 
no appeal could lie. Section £14, Criminal 
Procedure Code, is clear as to this. The learn- 
ed Judge, however, wentout of his way to 
hear the arguments of the egnvict’s Counsel 
as fully as if an appeal did lie to his Court, 
but concluded by rejecting the petition and 
upholding the order of the Magistrate first 
class. 

The convict has now. through his learned 
Counsel, Mr. Grey, applied to this Court for 
further revision of the above orders, and the 
two points urged before mein support of the 
petition are, (1) that the order which the 
petitioner refused to obey was not a lawful 
order, and that the work which he was direct- 
ed to carry out was in the nature of a punish- 
ment inflicted upon him for having some 
short time previously tendered his resignation; 
and, (2) that as the petitioner has been 
punished departmentally (by confinement in 
the Quarter Guard and dismissal from the 
force) he ought not to be, again punished for 
the same offence by the Criminal Courts. 

Before I proceed to deal with these argu- 
ments, I must express my surprise that this 
case was tried summarily. This procedure is 
not illegal, but it is most inappropriate and 
should not be’ employed in cases in which 
Government servants, no matter what their 
rank, are concerned as accused persons. This 
Ihave no hesitation in laying down as a 
general rule, which should invariably be 
adopted. 


Dealing now with Mr. Grey’s arguments, 
I find that for his second proposition no author- 
ity was cited and I confess I am unable to see 
on. what ground the power of a Court to punish 
a person for an offence against the law is 
taken away from it, simply because the offend- 
er has also been punished by his departmental 
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In point of fact, there is nothing 
upon the record to show what in the 
present case this departmental punish- 
ment was. Mr. Beaty, the City Superintend- 
ent of Police, has stated that the petitioner 
was confined to the Quarter Guard, for how 
long, I do not know, and Mr. Halland, the 
Assistant Superintendent Police, states, that 
he has “recommended ” that the petitioner be 
dismissed from the force. But, assuming that 
the petitioner has been departmentally 
punished, I fail to see how that fact can pos- 
sibly affect the legality of his conviction and 
sentence, if he has been guilty of an offence 
punishable by a Criminal Court. On the con- 
trary, I take it that in almost every case when 
a Government servant is convicted by a Court 
of an offence under the law, such servant is 
almost ew-necessitate dismissed from the service 
of Government. Section 28 of the General 
Clauses Act, 1897, has clearly no application 
to such cases. I am of cpinion that while the 
Magistrate may, when passing sentence, very 
properly bear in mind the fact that the ac- 
cused person has also suffered, or is likely 
to suffer, departmental punishment, he is no 
way thereby debarred from sentencing sach 
person in respect of an offence committed by 
him against the law, and awarding him such 
punishment as in the circumstances he thinks 
proper. The next (and really the only) 
question in the case is whether the order 
with which the petitioner refused to comply, 
was a lawful order. If it was not then 
(whether or not the petitioner rendered him- 
self liable to departmental punishment) he 
clearly could not be convicted of an offence 
under section 29 of Act V of 1861. The order 
in question was that the petitioner should 
join a fatigue party for the purpose of re- 
moving certain almirahs and racks from the 
office of the Inspector General of Police. Per se 
T can find nothing unreasonable or unlawful 
in an order of this kind; nor, so far as I know, 
is it outside the scope of a constable’s duties to 
perform work of this nature, when necessary. 
Mr. Grey contends that the order was not 
lawful because “fatigue duty” is really a 
punishment, and that a constable who has 
committed no offence or been guilty of no 
dereliction of duty cannot legally be required 
to do work of a penal character. In support 
of this contention the.learned Counsel refers 
to the “Table of punishments” given in 
Chapter XVI of the Punjab Police Rules, 
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where against serial No. 8 we find the words, 
Extra guard, fatigue or other duties”. Mr, 
Grey argues from these words that all fatigue 
duty is penal, but I cannot agree -with him. 
The learned Sessions Judge has dealt very 
fully, and to my mind conclasively, with this 
contention and 1 entirely-agree with him that: 
the word “extra” qualifies ali the subse- 
quent words. It isnot fatigue duty, as such,. 
which is penal, but extra fatigue duty. In the 
present case I can find nothing to support the 
argument that the duty imposed upon the 
petitioner was other than ordinary fatigue 
duty and the work required of him and of 
the other members of the fatigue party was of 
a very ordinary character. There is nothing: 
on the record before me to show that such 
work is not every day performed without’ 
demur by constables, and I certainly am not 
prepared to assume that an order of this kind 
was illegal. On the other hand, obedience to 
orders and respect to superior authorities are 
very necessary duties indeed on the part of 
members of the Police force, and itis obvious 
that discipline would entirely vanish if it 
were to be held competent to each and every 
constable to insolently refuse to obey the 
orders of his superior officer whenever such 
constable happened to be of opinion that the 
order which he was called upon to obey im- 
posed upon him work which did not fall 
within the strict scope of his ordinary duties. 

I am not prepared to say; thatin any parti- 
cular case a constable might not be justified 
from the point of view of the Criminal Courts 
in declining to obey an order given by his 
superior officer. There may well be such 
cases, and in every such case the Court would 
have to decide upon the particular facts 
before it, but [ have no hesitation in, saying 
that in every case the refusal to perform the 
order should be at least respectful and not, as 
in the present case, rude and insolent. 

Upon the record before me I can find no- 
thing to support Mr. Grey’s argument that the 
order given to the petitioner was not lawful, 
and in view of petitioner’s behaviour towards 
his superior officer, I am not prepared, in the 
absence of any such evidence, to exercise in 
his favour the extraordinary powers confer- 
red upon this Court on its revisional side. 
At the same time,“ I think the punishment 
suffered by the petitioner may be regarded as 
sufficient to meet the ends of justice. He has 
already undergone a period of, rigorous 
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imprisonment and I think I may safely assume 
that he either has been already dismissed or 
will hereafter be dismissed from Government 
service, and in the circumstances I so far ac- 
cept this petition as to reduce the'sentence to 
the amount of imprisonment already under- 

. gone by the petitioner. His’ conviction will, 
however, be maintained. Petitioner’ s bail- 
bond is discharged. 


GURDIT SINGH, 


PUNJAB CHIEF COURT. 

First Civic Appeat No. 407 or 1908. 
February 1, 1911. 

Present:—Mr. Justice Shah Din and 
Mr. Justice Chevis. 

KISHEN CHAND AND axoTHeR— 

DEFENDANTS— APPELLANTS 
VETSUS 
_,, Sardar GURDIT SING H—Prarrivr— 

“AND ANOTHER—D EFENDANT—RESPONDENTS. 
Punjab Pre-emption Act (IT of 1905), s. 12 (c)—“Occu- 
pancy-tenant,” meaning of —Owner by purchase—Com- 
pletion of purchase - Sale. 

Where under a lease the lessee has the option of 
purchasing the proprietary rights in certain Gov- 
ernment land on payment of the purchase-money 
subject to the sale being sanctioned by the Com- 
missioner: 

Held, that the sale cannot be regarded as completed 
until the purchase-money was actually paid and that 
the Commissioner’s sanction authori ising the purchase 
inerély amounts to a sanction to purchase on terms 
dot-forth in the lease. 

Section 120f the Pre-emption Act speaks of ten- 

ants having rights of 6 occupancy without any qualifica- 
tion and, therefore, refers to occupancy tenures as 
contemplated by the Punjab Tenancy Act and not to 
tenants entitled to hold possession on certain special 
torms not alluded to in the Tenancy Act and simply 
for the term of a settlement. 
: Appeal from the order of the District 
Judge, Multan, dated the 29th January 1908, 
decreeing plaintiff's claim on payment of 
Rs. 7,000. 

Rai ‘Sahib Sukh Dial for Bhagat Ishwar 
Das, for the, Appellant. 

Mr. Muhammad Shafi, for the Plaintiff-Re- 
spondent. 

Judgment.—this is a pre-emption 
suit in which the plaintiff has been given a 
decree by the District Judge. The vendee- 
defendant appeals, pleading inter aka that the 
plaintiff was at the time of the sale neither 
land-owner nor occupancy-tenant -in -the 
estate. It is admitted that if the ‘plain- 
tiff was neither owner nor occupancy-tenant 
in the estat® at the time of the sale the 
suit must fail. 
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The plaintiff's case rests on his being 
either occupancy-tenant or proprietor of 
square No. 26 at the time of sale, z.¢., on 25th 
July 1906. 

The plaintiff himself was not very clear as 
to his status; in his statement on 8th October 
1907, (see page 20), he says he was first a 
lease-Holder, then an occupancy-tenant, and 
purchased the square from Government on 


8th April 1907. 


The issue framed was, whether plaintiff 
was occupancy-tenant of square No. 26 at the 
time of sale. The learned District Judge 
holds that he was not an occupancy-tenant 
but that “although the sale was not actnally 
completed till the 8th April 1907, plaintiff 
was in reality a proprietor at the time 
of the sale of the land in suit, and was recog- 
nised as such.” 

Plaintiff was at first a lessee. (The condi- 
tions of his lease are to be found on pages 
8-11 of the paper-book. Clause 14 provides 
that the lessee shall, if he pays his rent and 
duly observes the other conditions of his lease 
for five years from commencement of the 
lease, “be entitled at any time to purchase 
from the Government the proprietary, right 
in the land on payment to the Government 
at the rate of Rs. 3 per acre.” 

On 6th July 1901, plaintiff and otber 
lessees petitioned to be allowed to pay in the 
purchase-money, saying, that they had ful; 
filled the conditions as laid down in clause 14, 
On the 17th October 1901, the Commissioner 
who had been duly authorised in this res- 
pect, sanctioned the sale to these petitioners. 
Plaintiff, however, did not pay in the purchase- 
money till 2nd April 1907; and on 8th April 
1907, the sale-deed in his favour was signed 
by the Deputy Commissioner. But from the 
date of sanction of the sale plaintiff’s rent 
was reduced from Re, 1-8-0 to 12 annas per 
acre. 

For the plaintiff it is contended that 
the offer to purchase coupled with the 
sanction completed the sale, and it is urged 
that payment of consideration is not requisile 
to complete a sale. But in the present case 
we consider that there was no sale until the 
purchase-money was paid, The plaintiff be- 
came entitled to purchase. by reason of clause 
14 which says that after 5 years the lessee 
shall be entitled to purchase on payment of 
the purchase-money, and we hold uuhesitat- 
ingly thai the sanction of the Commissioner 
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was a sanction to purchase on the .same 
terms t.e., that on payment of the purchase- 
money the lessee was to become the pur- 
chaser. It is not a simple case of one man 
offering to buy and another man accepting 
the offer; in such a case the acceptance, no 
doubt, ponipletes the sale and the ownership 
at once passes. Itis a case of a sale condi- 
tional on the payment of the money, and we 
hold that the ownership changed only , when 
the money was paid, t.e., on 2nd April 1907. 
The District Judge thinks that even if plaint- 
iff had not paid the sale money he could not 
have been ejected, and quotes the case of one 
Arur Singh whom the Depúty Commissioner 
regarded as nob liable to, ejectment, but we 
cannot be bound by the opinion of the Deputy 
Commissioner, but must. decide the case ac- 
cording to our own lights. We hold, that 
plaintiff was not an owner at the date of sale, 
It is a significant fact that the plaintiff 
continued to pay rent, though at a reduced 
rate, even after his request to be allowed to 
purchase had heen sanctioned. 

We agree entirely with the District Judge 
in holding that plaintiff was not an occupancy- 
tenant at the date of sale. Until he had 
paid the purchaseemoney he had no rights 
beyond those which he held by virtue 
of his lease and under clause 16 the Gov- 
ernment had full power at any re-settlement 
of the District to cancel, alter or modify all 
or any of the terms of the-lease. So at 
any re-settlement Government might have 
altered the lease so as to make the plaintiff 
a mere tenant-at-will. To say that ‘plaintiff 
was an occupatcy-tenant for the term of 
settlement, even if correct, would be useless; 
section 12 of the Pre-emption Act speaks of 
“tenants having rights of occupancy” without 
any qualification, and this we take to refer 
to occupancy tenure as contemplated by the 
Tenancy Act, which certainly would not be 
covered by the case of a person entitled to 
hold possession on certajn special terms not 
-alluded toin the Tenaney Act and simply 
for the term of settlement, 

We hold, therefore, that plaintiff was 
neither proprietor nor occupancy-tenant at 
the date of sale, and so has no right to pre- 
empt. Weaccept this appeal and dismiss 
the cross-objections and reversing the decree 
of the District Judge, we dismiss the suit with 
costs in both Courts. 

Appeal accepted. 
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CALCUTTA HIGH COURT. 
` REGULAR Civiu Arrear No. 212 or 1908. 
March 13, 1911. 
Present: —Mr. Justice Chitty and 
Mr. Justice N. Chatterjea. 
“HARA CHANDER DAS AND AXOTHER— 
PLAINTIFFS— A PPELLANTS i 
versus 
RAM CHANDER DAS—Dsranpant— A 


RESPONDENT. 

Hindu Law—Dayabhaga—Inheritance—Separation 
between father and sons—Two sons remaining joint with 
father —Their claim of preferential rahi of inheritance, 
whether tenable. 

When a father has ‘divided some of his property 
among all his sons and keeps two of them under his 
custody on account of their tender age, they do not 
get any preferential rights by way of inheritance on 
his death to property which he has retained or 
subsequently acquired. 


Appeal from the decree of the District 
Judge of Noakhali,-dated April 4th, 1908. 

Babu Hari Bhushan Mukherjt, for the Ap- 
pellants, 

Babu D. L. Kastgir, for the Respondent. 

Judgment.—tThis appeal arises out 
of a suit brongnt by Hara Chander Das and 
Khetter Mohan Das, two sons of Ramguti 
Bahardur against their two brothers, Ram 
Chander Das and Jagat Chander Das, and the 
sons of two deceased brothers, Brindabun 
Chander Das and Kali Charan Das, to recover 
a sum of Rs. 7,000. The appellants allege 
that their father‘Ramguti Bahardur divided 
his properties, or a portion of them, among his 
six sons, and made over to each of the sons 
about Rs. 2,000 in cash and Rs. 500 worth of 
ornaments. They allege that after the division 
the four elder sons ceased to live with their 
father. The two plaintiffs being minors— 
the sons of the second wife—remained in their 
father’s house and continued joint with him. 
On the death of Ramguti Bahardur, defend- 
aut No. Land Brindabun Chander Das are 
said to have taken out a succession certificate 
in respect of a sum .of Rs. 6,100 due upon 
bonds in the name of their father Ramguti 
Bahardur. Besides this sum of Rs. 6,1 0 
there was a sum of Rs. 652 due upon, another 
bond which were not included in the succes- 
sion certificate and a sum of Rs. 291-8-0 due 
on pledges of ornaments. The plaintiffs have 
sued to recover these three sums making in 
all Rs. 7,048-8 0 as being their sole property. 
The learned Subordinate Judge has decided 
against them. He has found that there 
was no such division as alleged. He 
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has also found that the suit was in- 
stigated by defendant No.2 Jagat Chan- 
der Das, that it was a frivolous specula- 
tion and champertons suit, and has accordingly 
dismissed it. We cavnot see how the plaintiffs, 
on their own showing, can possibly succeed. 
Assuming that the division took place, it is 
clear that these moneys for which they now 
sue represent debts due to Ramguti Bahardur 
subsequent to the date of the division. It is 
suggested that because the two plaintiffs 
continued to live joint with their father they 
had a prior right of inheritance to his estate 
over. their four elder brothers who had 
separated from him. As a question of law, we 
think that this contention is unsound and it 
does not appear to us to be supported by 
any authority. The learned Pleader for the 
plaintiffs cited to us the case of Ganpit 
Venkatesh Despande v. Gopil Rao Venkatesh 
Despande (1), which is referred to by Mr. 
Maine in his work on Hindu Law (7th Edi- 
tion at page 639). That case, however, does 
not meet the facts of the present case in any 
way. In that case the question was as to the 
rights of a subsequent born son against the 
estate of an elder son who had separated from 
the family, leaving his father. and his other 
brothers still joint. We know of no authority 
for the proposition that where. a -father has 
divided some of his’ property atfiong all his 
sons and keeps two of them under his eustody 
on acvount of their tender age, they get any 
‘preferential rights by way of inheritance on 
his death, to-property which he has retained or 
subsequently acquired. There is no sugges- 
tion in this case that ‘these moneys had in 
any way become the property of the plaintiffs 
before their father’s death, and that being 
so, onthe father’s death allthe sons would 
be equally entitled to inherit them. It is not 
suggested that the elder brothers have kept 
the plaintiffs out of their proportionate shares 
in these sums. The plaintiffs claim to re- 
cover them in their entirety. We think that 
the suit was rightly decided, and this appeal 
bag be diemissed with costs. 


= 4 4 r i: Appeal dismissed. 
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“ ALLAHABAD HIGH COURT. ‘ 
First Civin Appeat No. 373 or 1909. 
. February 23, 1911. 

Pressni:—Sir John Stanley, Kr., Chief 

' Justice, and Mr. Justice Banerji. 
Mahant RAM RATAN GIR—Derenpant— 

- APPELLANT 

versus 


PRAG DUTT PANDE AND orHers— 


PLAINTIFFS— RESPONDENTS. - 

Mortgage suit—One decree only can be . passed —1 wa 
decrees in a mortgage suit—~Merger of the first into the 
second —Swit to set aside a decree on the ground thut 
‘plaintiffs were no parties to kanta nabiki of auch 
“suit. 

R. instituted a suit against A. B. and o., on foot 
‘of a mortgage and obtained a decree on, 30th April 
1897, against A., as represented and against B., and 
“GC. ex parte. B. applied to have the ew parte decree sét 
aside under section 108 of the Code of Civil--Pro- 
cedure, 1882, but his application was rejected. “Sub- 
sequently C. made an application under section 108 
and his application was granted. ‘When the case was 
re-opened at the instance of O., B. put in an appli- 
cation for permission to file a written ` statemant. 
-His application was rejected on the ground that the 
suit had not been opened against him. The Court, 
however, passed a decree on 22nd of September. 3 
1902, as against all the defendants. B. instituted this 


-suit to havo it declared that the ‘decree dated 
-22nd September 1902, was nob binding on him: 
: Held, that the suit was not maintainable: Held, 


“farther, that the decree dated 30th April, 1897, in 
‘the suit merged into the later decree dated 22nd 
September, 1902, 
» Held, also, that in a suit for sale upon a mortgage 
there can be but one decree for sale. ~~ 

Gouri Sahai v, Ashfak Husain, 29 A. 623 ; A W. N. 
“(1907) 204; 4 A. L. J. 552, referred to. 


‘ First appeal from the decision of the 


‘Additional Subordinate Judge of Gorakhpur, 


‘dated the 17th of August, 1909. 

The Hon’ble Nawab Abdul Majid, (with him 
Mr. Iswar Saran), for the Appellant. 

‘Mr. Surendro Nath Sen (with him Mr. 
Wallach), forthe Respondents, © ~ 

Judgment.—The suit out of which 
‘this appeal has arisen was brought under the 
following circumstances. The defendant- 
respondent Prag Dat Pande executed a mort- 
gage on the 10th of June 1884 andon the 
basis of that mortgage a suit was brought for 
sale against Prag Dat, his two sons Rajwant 


‘and Bhagwant and against the sons of Raj- 
‘want and Bhagwant. 


The suit was defended 
by Rajwant and his sons but the other defend- 
ants did not appear. A decree was passed 
on the 30th of April 1897 and this decree was 
affirmed, on appeal, by this Courton the 8th 


‘of January 1900. On the 27th of April 1900 


an application was made for an order absolute 
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for sule. Prag Dat, thereupon, applied under 
section 108 of Act XIV of 1882 to have the 
decree set aside but hisapplication was dis- 
missed on the 22nd of September 1900 and 
on the same date the decree of the 30th of 
April 1897 was made absolute. Prag Dat 
applied for revision of this order but was 
unsuccessful. Hethen brought asuib to have 
the decree of the 30th of April 1897 set aside 
on the ground of fraud. That suit was dis- 
missed and the dismissal was affirmed by this 
Court. lo 1901 Bhagwant and his sons 
made an application under section 1€8 of the 
Code of Civil Procedure of 1682, to have the 
decree setaside. Theapplication was grant- 
edon the 14th of December 1901 and the 
case was restored as against thuse persons. 
Prag Dat wished to fle a written statement 
contesting the claim. His application to do 
so was refused and an application to this 
Court for revision of the order refusing to 
grant him permission to file a written state- 
ment was rejected. This Court in its judg- 
ment said that the decree as against the 
defendants, other than Bhagwant and his 
sons, was a binding decree and, therefore, 
Prag Dat could not be allowed to re-open the 
case. The case was keard and on the 22nd 
of September 1902 a decree was passed in the 
suit under section 88 of the Transfer of 
Property Act. This decree was passed 
against all the defendants including Prag Dat 
and his son Rajwant and the-sons of Rajwant. 
An appeal was preferred to this Court by 
Bhagwant and his sons, but their appeal was 
dismissed on the 19th of July 1905 in so far 
as the decree of the Court below. directed the 
sale of the - mortgaged property and that 
decree was affirmed. On the 7th of July 
1906 an application was made for an order 
making the decree of the 22nd of September 
1902 absolute, Prag Dat and his.son Rajwant 
and the sons of Rajwant preferred objections 
but these objections were disallowed and an 
order absolute for sale was made on the 3rd 
of November 1906, and onthe appeal of 
Prag Dat and others this order was affirmed 
by this Court on the 26th of February 1908, 
Subsequently to this, an application was made 
for amendment of the decree, dated the 22nd 
of September 1902. That application was 
dismissed by this Court on the llth of 
December 1908. After having made all these 
-unsuccessful efforts to thwart the appellant, 
Prag Dat, bis son Rajwant and the sons of 
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Rejwant brought the suit out of which this 
appeal has arisen for a declaration that they 
were no parties to the decree of the 22ad of 
September 1902 and the proceedings taken 
subsequently to the passing of the decree, 
namely, the order absolute for sale. They 
based their. claim on two grouuds, first that 
the said decree was obtained against them by 
fraud, and secondly that the Court exceeded 
its power in passing it against them, that is 
to say, that the Court had no jurisdiction to 
make the decree. 

As to the allegation of fraud the Court 
below has held that the plaintiffs have failed 
to prove that any fraud was perpetrated by 
the defendant but the learned Subordinate 
Judge says in his judgment that though there 
was no fraud in fact “legal fraud might be 
presumed.” We fail to understand what , 
the learned Subordinate Judge means by this. 
But itis manifest from his finding, to which 
no exception has been taken by the respond- 
ents, that it has not been proved that any 
fraud was perpetrated on the plaintiffs. 

The only othér basis of the plaintiff's 
claim, therefore, is that the Court had’ no 
jurisdiction to pass the decree. It has been 
repeatedly held, and itis not denied by the 
learned Vakil for the respondents, that in a 
suit for sale upon a mortgage there can be 
but one decree for sale. The latest. case in 
which this view was held is that of Gauri 
Sahai v. Ashfak Husain (1). Therefore, the 
decree which the Court finally passed in the 
cause, namely the decree of the 22nd of 
September 1902, was a proper decree. for 
sale upon the mortgage of the 10th of June 
1884. It is contended on behalf of the plain- 
tiff that as the earlier decree of the 30th of 
April 1897, was not set aside on the applica» 
tion made by Prag Dat under section 108 of 
the Code of Civil Procedure 1882, that decree 
must be held to have become final and must 
be deemed to be a subsisting decree, and the 
result, therefore, is that there are two dec- 
rees in the suit. We ‘do not agree with this 
contention. As we have stated above, in a 
suit for sale upon a mortgage as also in a suit 
for foreclosure of a mortgage there can be 
but one decree, and that is the decree which 
was finally passed on the 22nd of September 
1902. The Court had full jurisdiction to 
pass that decree and the effect of it was that 
the earlier decree of the 30th April 1897, 

(1) 29 A. 623; A, W. N.2(1907) 204; 4 A. L, J, 552, 
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was merged in it. Mr. Abdul Majid, the learned 
Counsel for the appellant, concedes that his 
client does not profess to hold two decrees 
against the respondents but only one decree, 
namely the final decree of the 22nd of Septem- 
ber 1902. This decree, as we have already said, 
was made absolute as against the plaintiffs and 
the order making it absolute was affirmed by 
this Court on the appeal of the plaintiffs. 
We are, therefore, unable to hold that it is 
now. open to the plaintiffs to- bring this 
suit to have the decree of the 22nd of Sep- 
tember 1902, set aside, whéch is in substance 
the object of the present suit. The learned 
Vakil for the appellant has referred us to 
the ruling of the Caleutta High Court in 
Jogeswar Atha v, Ganga Bishan Ghattack (2). 
_ In that case it was held that`a suit could be 
brought to rectify a mistake in a decree. 
_ That is not the case here. This is not a suit 
to rectify a decree but to have declared that 
the decree is not binding on the plaintiffs. In 
our opinion the suit is not maintainable and 
‘the decree which was made on the 22nd of 
September 1902, and was subsequently made 
absolute on the 3rd of November 1906, is a 
decree properly made by a Court having 
| Jurisdiction to make it ands binding on the 
plaintiffs. 

We accordingly allow the appeal, set aside 
the decree of the Court below and dismiss 
the plaintiff’s suit with costs in both Courts 
including in this Court fees on the higher 
scale. ` 

Appeal allowed. 

(2) 8 C. W. N. 473. 


CALCUTTA HIGH COURT. 
SEGOND Crvi Appeat No, $37 or 1939. 
March 6, 1911, 
Present:—Mr. Justice Coxe. 
BAHAR MAHMUD BEPARI AND 
ANOTHER— PLAINTIFFS——A PPELLANTS 
Versus 


SADER MAHMUD MONDAL— 


Derenpant— RESPONDENT. 

Landlord and tenant —Holding not transferable with- 
out landlord’s consent—Plea of non-transferability when 
could be raised and by whom—Transfer whether void or 
voidable. 

There has always been uncertainty, and some 
divcigence of opinion, as to whether the sale of a 
holding without the landlord’s consent is absolutely 
void or only void as against the landlord, and many 
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Judges have held that the latter view was correct 
and that when neither the tenant nor the landlord 
was concerned in the case, nor anybody deriving title 
from the landlord, such as a tenant settled by him 
on the land, the question of transferability did not 
arise. ° 

If a holding be not transferable without the land- 
lord’s consent and the transferee saes for possession, 
the defendant, who is a tenant settled on the land by 
the landlord, is undoubtedly entitled to take the plea 
that the holding i is not. transferable. 

But in a case between two purchasers , without the 
landlord’s consent, the question of transferability 
does not arise. 

Appeal from the decree of the District Judge 
of Rung pur, dated February 3rd, 1909, modify- 
ing that of the Munsif of Kurigram, dated 
June 23rd; 1908. 

Babus Ram Chandra Majumdar and Upendra 
Nath Bagchi, for the Appellants, 

Babus Dwarka “Nath Chakravarti and 
Debendra Nath Bagchi, for the Respondent. 

Judgment.-—The facts which are im- 
portant for the decision of this appeal are as 
follows :—The holdings in suit belonged in 
1310 to Raja Sundari and Sasi Mohan Saha. 
Sasi Mohan Saha with certain other persons 
purported to transfer them in that year to the 
Vitarbandh Zemindars to meet a claim made 
on them as sureties for one Behari Lal 
Mukhtar. Ft is found by both Courts that 
this was not a surrender but a transfer. Raja 
Sundari sold her interest to certain persons 
who sold itto the plaintiffs in 1812. The 
plaintiffs, however, were unable to get un- 
disputed porsession-and hence have brought 
this suit. The defendant claims the hold- 
ing asa tenant with whom the Vitarbandh 
Zemindars settled the lands after they had 
obtained the transfer from Sasi Mohan Saha 
and others. 


The Munsif gave the plaintiff a decree for 
the 8rd and 4th holdings but not for the Ist 
and 2nd. The learned District Judge dismiss- 
ed the suit with respect to all the holdings. 
The plaintiff appeals with respect to all. The 
only point for decision is whether the question 
of transferability arises. 


As regards the Ist and 2nd holdings 
I think that plaintiffs have no case. The 
holdings were not transferable without the 
Jandlord’s consent and the defendant is a 
tenant settled in the land by the land- 
lord and undoubtedly entitled to take this 
pleg., 

The caseis different with regard to the 
8rd and 4th jotes, Here the Vitarbandh 
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Zemindars -are merely co-sharers, and it cer- 
tainly appears to me that they cannot be 
regarded as “the landlord” of the holding. 
Tf A. B. and O. are jointly interested in the 
proprietary interest of any given land then 
it cannot properly be said, in my opinion, 
that either A. or B. or C.is by himself “the 
landlord”. Consequently, in this case the 
holdings were never transferred to the land- 
lord by Sasi Mohan Saha and others nor set- 
tled by “the landlord” with the defendant. 
Therefore, ifthe holdings are not transfer- 
able without the landlord's consent the de- 
fendant ig inno better position than the 
plaintiff. Accordingly, the learned Pleader 
for the appellant contends that the question 
of transferability does not arise, relying on 
Basarat Mandal v. Sabulla Mandal (1); 
Ambica Nath Acharjee v Aditya Nath Moitra 
(2); ° Ayen-ud-din Nasya v. Srish Ohandra 
Banerji (3) ; Samir-ud-din Munshi v. Benga 
Sheikh (4) ; Haro Chandra Podder v. Umesh 
Ohandra Bhattacharjee (5). Itis argued by 
the learned Pleader for the respondent that 
these cases must rest on the doctrine of estop- 
pel. Buta perusal of them does not give 
me that impression. So faras I can under- 
stand them, the application of that doctrine 
was not considered at all. The fact seems to 
me to be that there has always been uncer- 
tainty, and some divergence of opinion, ar to 
whether the sale of a holding without the land- 
lord’s consent was absolutely void, or'only void 
as against the landlord, and many Judges have 
thought that the latter view was correct, and 
that when neither the tenant nor the landlord 
was concerned in the case, nor any body 
deriving title from thelandlord, such as a 
tenant settled by him on the land, the ques- 
tion of transferability did not arise. This 
seems to be the ‘very old plea’ which Mr. 
Justice Rampini rejected in Peary Mohan 
Mukherjee v. Jote Kumar Mukherjee (6) but 
that the “very old plea” continued to have 
some vitality is clear from the case of 
Hari Das Bairagi v. Udoy Chandra Das 
Bairagi (7). Indeed, if the opposite view 
is correct and such sales are absolutely void 
in law, I do not see clearly how the deci- 

(1) 2 0. W. N. colxxix, 

(2) 6 0. W. N. 624. 

(3) 11 C. W. N. 76. 
“ (4) 1 Ind. Cas, 114; 1830. W. N. 630. 

(5) 5 Ind. Cas. 39; L1 ©. L. J. 20; 14 0. W. N. TI 


+ (6) 11C, W. N. 88. ° 
| (7) 12 GW. N. 1086 ; 8 ©. L, J. 261, 
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sions I have quoted can be justified by the 
doctrine of estoppel. ; 

It is not for me, sitting alone, to criticise. 
these decisions. Theviewon which, in my. 
opinion, they’ are based may be open to- 
question, as Mr. Justice Sharf-ud-din and 1. 
pointed out in Samir ud-din Munshi v. Benga 
Shetkh (4). Bat until they are overruled 
by a Full Bench Lam bound to follow them 
and must hold in the present case, which 
is between two purchasers without the land- 
lord's consent, that the question of transfer- 
ability does not arise. 

Reliance has been placed by the learned 
Pleader for the respondent on the case of 
Agarjan Bibee v. Panaullah (2). But in that 
case the question of transferability was raised 
by co-sharer tenants, who were certainly fully 
entitled to raise it. Each one of several tenants 
jointly interested in the holding is entitled to 
object to the intrusion of a stranger, And 
the decision certainly did not overrule the de- 
cisions I have quoted. Reference has also been 
made to section 6 of the Transfer of Property. 
Act but that section merely enacts that it does 
not make an untransferable . holding transfer- 
able and has no bearing on the present case. 
Finally, the decision of the District Judge is 
supported on the ground of limitation and. 
reference is made to Parameswar Nomosudra 
v. Kali Mohan Nomosudra (9). But this con- 
tention is sufficiently awarded by a reference 
to Brojo Kishore Mahapatra v. Saraswati 
Dassi (10). 

Accordingly, I hold that the question of 
transferability does not arise in the case of 
the 8rd and 4th jotes. The result will be 
that the decision of the District Judge will be 
set aside and that of the Munsif restored. As 
the plaintiff’s case fails with respect to. the . 
lst and 2nd jotes I make no order as to costs. 

Order set aside. 

(8) 6 Ind. Gas, 452; 140. W.N.779;12 ©. L. J. 

169; 37 0. 687. 


(9) 28 C. 127, 
(10) 6 C. W. N. 333, 
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MAKUND MURARI DRSS V. KRISHNA DHONE GHOSE. 


' CALCUTTA HIGH COURT. 
Secon Civiu Appeat No. 1915 or 1909. 
March 9, 1911. 

Present:—Mr. Justite Coxe. 
MAKUND MURARI DASS AND OTHERS— 
Derenpants— APPELLANTS 
versus 
KRISHNA DHONE GHOSEH-—Prarntire— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. .100— 
Second appeal—Custom—LEvidence legally insufficient 
— Power of High Court to interfere. 

Where there is legally insufficient evidence to prove 
a custom a finding that the custom exists may be 
questioned in socond appeal. But when the 
sufficiency or insufficiency of the evidence is nota 
matter of law, and depends on the weighing of that 
evidence, it is not the practice of the High Court to 
allow a second appeal. 

Kakarla Abbayya v. Raja Venkata Papayya Rao, 29 
M. 24,16 M. L. J. 8 and Hashim Ali v. Abdul Rahman, 
28 A. 698; 3 A. L. J, 467; A. W. N. (1906) 187, re- 
ferred to. i : 

Appeal from the decree of the District 
Judge of Murshidabad, datéd Jaly 13th, 
1909, reversing that of the Munsif of Kandi, 
dated July 4th, 1908. 

Babu Upendra Narayan 
Appellant, : 

. Babus Batdyd Nath Dutt and Tarakeswar 
Pal Ohowdhry, for the Respondent. 

“ Judgment.—tThis was a suit for re- 
covery of khas possession of a certain holding 
on the allegation that it was not transferable 
by custom without the landlord’s consent 
and that the defendants, therefore, who claim- 
ed to have purchased it, had no right to it. 
The suit was dismissed. by the Munsif who 
held that oceupancy-holdings were transfer- 
able by custom or local usage by which, I 
‘presume; he meant to say that they were so 
transferable without the landlord’s consent. 
The other issues in the case were left unde- 
cided by the Munsif.. On appeal, the learned 
District Judge found the evidence to be in- 
sufficient to prove the custom. He accordingly 
remanded the case for decision of the remain- 
ing issues. 


The defendants appeal to this Court. Itis 
argued on their behalf that the District Judge 
‘ought to have held that certain admissions 
made by the landlord were binding upon him 
and proved conclusively the custom set up by 
the defendanis. But, clearly, theseadmissions 
were merely pieces of evidence. Ib was for 
the tcarned District Judge to decide what 
weight should be attached to them: and if 


Bagchi, for the 


he did not think them conclusive that find- 
ing cannot be questioned. 

The principal point taken on behalf of the 
appellants is that the decision of the learned 
District Judge is contrary to a usage having 
the force of law, and that consequently this 
Court is bound, in second appeal, under sec- 
tion 100, Civil Procedure Code, to go into the 
evidence and to say whether the decision is 
in accordance with this usage or not. Reli- 
ance is placed on the decision in the case of 
Kakarla Abbayya v. Raja Venkata Papayya 
Rao (1), which certainly appears to be in the 
appellant’s faveur. On the other hand, the 
opposite view is taken in the case of Hashim 
Ali v. Abdul Rahman (2). The question, so 
far as I can gather, does not appear to have 
been considered in this Court. No doubt, if 
the evidence is legally insufficient to prove 
the custom, the finding that the custom exist- 
ed may be questioned in second appeal. But 
when the sufficiency or insufficiency of the 
evidence is not a matter of law but depends 
on the weighing of that evidence it isnot, I 
believe, the practice of this Court to allow a 
second appeal ina case of this nature. To 
hold that in all these numerous cases of the 
transfers of occupancy holdings a second 
appeal lies to this Court on the facts would 
be a very serious thing. And in the present 
case the appellants have not put it in my 
power to deal with the facts. In such a case 
it wonld obviously be necessary to lay the 
whole evidence, both documentary and oral, 
before the Court. 

lam not at present prepared to say that 
the finding of the District Judge that the 
evidence is insufficient to prove the usage 
pleaded is a decision contrary to a usage 
having the force of law, and liable to be at- 
tacked on the facts in second appeal. The 
appeal will accordingly be dismissed with 
costs. 

Appeal dismissed. 


) 29 M. 24; 16M. L. J. 8. 
) 28 A. 698; 3 A. L. J. 467; A. W. N. (1906) 187 
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(2 


£40 
NABA KRISHNA PAL t. MONIT KALI DEBI. 


i CALCUTTA HIGH COURT. 
~-Seconp Civit Artean No. 2005 or 1909. 
March 10; 1911. : 

- Present: ~Mr. Jastice Coxe. 
“NABA KRISHNA PAL—Ptaintive— 
EN : “APPELLANT 

ae versus 

MOHIT KALI DEBI AND OTSERS— 
DEFENDANTS—RESPONDENTS. 

< Transfer of Property Act (IV of 1882), ss. 2, 52—Pur- 
chase pendente lite—Morigage decree—Purchase after 
mortgage-decree but before sale—Purchase in execution 
-Priority of title, 

The word “herein” in section 2 of the Transfer of 
Property Act means “in that section’ and not “in 
the Transfer of Property Act.” 

Therefore section 52 of the Act applies to execu- 
tion sales. 

A purchase ef mortgaged property after the pass- 
ing of a mortgage-decree and before the sale of 
the property in execution of decree, is n purchase 
pendente lite. 

Hav Shanker Prosad Singh v. Shew Gabind Shaw, 26 
C, 966; 4 C. W. N. 817, followed. 

The property in snit was mortgaged to the plaint- 
iff and he obtained a decree on his mortgage in 1893. 
In execution he put the property to sale and 
purchased it himself in 1900. In 1897 tho defendant 
purchased the property, in execution of a money- 
decree against the mortgagors: Held, that the plaint- 
jff’s title would relate back to the date of the mort- 
gage and the plaintiff is entitled to preference over 


the defendant. 
Har Pershad Lal v. Dal Mardan Singh 92:0, 891; 


9 ©. W. N. 728; 1 C. L. J. 871, relied upon. ` 

Appeal from the decree of the District 
Judge of 24-Pergunêhs, dated June 9th, 1909, 
modifying that of-the First Munsif of Alipur 
dated January 23rd, 1909. 

. Babu Harendra Naryan Mitra, for the 
Appellants. 

Babus Brojendra Nath Chetterjee and Sarat 
Ohandra Dey, for the Respondents. 

Judgment.—tThe lands covered by 
this appeal originally belonged to Rajeswari 
and Sambhu. They mortgaged them to 
the plaintiff's lessor who obtained a decree 
on his mortgage in 1893. In execution 
he put up the property to sale and purchased 
it himself in 1900, and subsequently leased it 
out to the plaintiff. In the meantime, in 1897 
the defendant’s lessors had purchased the 
property in execution of a money-decree 
against Rajeswari and Sambhu. The plaintiff 
brought this suit to recover possession of 
these lands. 

The Munsif held that the plaintiff’s title 
was entitled to preference over that of the 
defendants and gave him a decree. 

In appeal the learned District Judge gave 
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the plaintiff a declaration of his title, but re- 

fused the prayer for khas possession, holding 

that the -defendants were under-tenants 

under the plaintiff. Ibis not very easy to 

see on what ground the learned District Judge. 
based his decision. Apparently, it was because 

he considered that they took their lease in good 

faith from persons who had purchased the land 

in good faith in execution of a money decree 
against Rajeswari and Sambhu in 1897, 

The plaintiff appeals to this Court and con- 
tends that the Munsif’s decision is right, that 
his title onght to prevail over that of the de~ 
fendants and that he should obtain a decree 
in full. It is argued that the defendant’s 
purchase is affected by the doctrine of lis 
pendens and also that the plaintiff’s purchase 
being effacted in the execution of a mortgage- 
decree, the plaintiff's title dates back to the 
mortgage itself, 

Tt appears to me that these contentions 
ought to prevail. _ 

As regards the doctrine of lis pendens, it -i8 
contended by the learned Pleader for the res- 
pondents that section 52 of the Transfer of 
Property Act does not apply, inasmuch as the 
defendants purchased in an execution sale, 
and, therefore, by the force of section 2, sec- 
tion 52 will have no operation. I cannot 
accept'this contention. The words of section 2 
“Nothing herein contained shall be deemed 
to affect any transferin execution of a decree.’ 
mean, in my opinion, that nothing contained 
in section 2, not that nothing contained in 
the Transfer of Property Act shall affect. 
such a sale. And section 52 has been held to 
apply to execution sale. Reliance also has 
been placed on the case of Venkatesh Govind v. 
Maruti (1), and it has been argued that the 
pendency of the litigation came to an end 
when the decree was passed and that a pur- 
chase subsequent to the decree and before the 
sale was nota purchase pendente lite. Fur- 
ther, itis argued that the litigation that was 
pending was not actively prosecuted within 
the meaning of section 52. The case citedis, 
no doubty an authority in the respondents’ 
favour. But it has been held in this Court 
in the case of Har Shankar Prosad Singh v. 
Shew Gabind Shaw (2), that a purchase made 
after the passing of a mortgage-decree and 
before the sale in execution isa purchase pen- 


dente lite. 
(1) 12 B. 217. 
(2) 4 C. W. N. 317; 26 C. 966. 


Vol. 1X) 
VASWANDI ti. KRISHEN DEV, 


As regards the question whether the suit 
was actively prosecuted, it appears that four 
years in this case elapsed between’ the defen- 
dant’s ‘lessors’ purchase and the mortgage- 
decree, a period considerably less than that 
in the case I have cited. Moreover, the learned 
District Judge has not come to any finding 
that the suit has not been actively prosecuted 
and it was held in this Court by Mr. Justice 
- Mitra in the case of Har Pershad Lal v. Dal 
Mardan Singh (8), that nothing would turn 
on the delay of the plaintiff in such a case 
to bring the property to sale. The same 
learned Judge held that the plaintiff’s title 


in a case of this nature would relate back to ` 


the date of the mortgage so that no question 
of lis pendens would arise. It appears to me 
that. whether the doctrine of lis pendens applies 
or not, the plaintiff is clearly entitled to pre- 
ference over the defendants. 

Accordingly, the appeal is allowed and the 
decision of the lower Appellate Court set 
aside and that of the Court of first instance 
restored with costs in all the Courts. 


Appeal allowed. 
(3) 320. 891; 9 C. W. N. 728; 1 C. L. J. 371. 





PUNJAB CHIEF COURT. 
Srconp Civiu Appear No. 558 or 1910. 
March 23, 1911. 

Present: —Mr. Justice Shah Din. 
NASWANDI—Ptarntive—APPELLANT 
versus 
Mahant KRISHEN DEV AND ANOTHER—- 


DEFENDANTS RESPONDENTS, 

Custom ~ Alienation—Brahmins of Hoshiarpur Dis- 
trici—Presumption 2 

The parties were Brahmins of Mauzah Dharmsala, 
in Tahsil Una, District Hoshiarpur and the question 
was, whether, in matters of alienation, they were 
governed by Hindu law or by custom. 

In view vf the facts,— 

(1) that the village in which the land in dispute 
was situated was founded by the ancestor of the 
parties about nine generations ago; 

(2) that the Brahmin proprietors who resided in 
the village constituted a compact community; 

(3) that they tilled the land in their possession 
with their own hands; and 

(4) that the wajib-ul-orz of 1852 and that of 1869 
very materially restricted the power of alienation 
except for necessity: 

Held, that the parties followed custom and not 
Hindu law. 

Second appeal from the order of the 
Divisional Jadge, Hoshiarpur Division, dated 
the 19th February 1910, reversing that of the 
Munsif, Ist Class, Hoshiarpur, dated the 20th 


May 1909, decreeing plaintiff’s claim, 
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Shiekh Umar Bakhsh, Pleader for the 
Respondents. 
Judgment.—tThe facts are very 


fully stated in the judgments of the Courts 
below, The sole question for decision in this 
appeal is whether the parties, who are 
Brahmins of Mauza Dharmsala in Tahsil Una 
District Hoshiarpur, are governed in matters 
of alienation by Hindu Law or by custom, 
Defendant No. 1, who is brother of the 
plaintiff, gifted 2 of his ancestral land amount- 
ing to 20 kanals, 5 murlas in favour of defend- 
ant No. 2, Mahant Krishen Dev, manager 
of the Thakardawara at Dharamsala ;and the 
plaintiff has brought the present suit for a 
declaration that the gift in question shall 
not affect his reversionary rights after the 
death of the donor. 

The first Court held that the parties were 
governed by custom and that the donor’s 
powers of alienation were restricted, and it 
therefore, granted the plaintiff the dèolara- 
tion prayed for. On appeal, the Divisional 
Judge has held that the plaintiff has failed 
to establish that the parties were governed 
by custom, and that under Hindu Lav, which 
thus furnished the rule of decision, the 
donor had an unrestricted power of aliena- 
tion, The learned Judge has, therefore, dis- 
missed the plaintiff’s suit. 

After hearing the respdndent’s Pleader, I 
think that the view taken by the Divisional 
Judge is erroneous and that the decree of the 
first Court must be restored. The facts 
found by both the Courts are :— 

(1) that the village in which the land is 
situated was founded by the ancestor of the 
parties about nine generations ago; 

(2) that the Brahmin proprietors who 
reside in the village constitute a compact 
community; 

(3) that they till the land in their 
possession with their own hands; and, 

(4) that the wajib-ul-arz of 1852 and that 
of 1869 very materially restrict the power 
of alienation, except for necessity. 

In view of these facts, I think the first 
Court was right in holding that the initial 
presumption was that the parties followed 
custom and not their personal law; and 
judging from certain passages in his judg- 
ment, the learned Divisional Judge evidently 
was not disposed to differ from that view 
For instance, he says “it is true the com- 
munity is a compact one, and the Brahmins 
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till the soil themselves, and these facts 
would be sufficient to raise the presumption 
that they follow custom, were it not for other 
circumstances which seem to me to rebut it.” 
The learned Judge then proceeds to discuss 
the circumstances which, in his opinion, were 
sufficient to rebut the initial presumption 
which existed in plaintiff’s favour. Between 
1881 and 1909 fifty-five alienations took 
place in the village, and apparently they have 
not been objected to. Further, an ancestor 
of the parties named Nikodar Das founded 
a temple in the village very many years ago, 
which is held in reverence by a large 
number of pilgrims, and with which possibly 
(though the Divisional Judge does not 
definitely say so) some of the Brahmin pro- 
prietors of the village have kept up some 
sort of connection. These facts, however, 
are hardly sufficient to show that the parties 
do not follow custom. OF the 55 alienations 
spoken of by the Divisional Judge, 37 were 
by way of mortgage and in only 14 cases 
were the alienees non-Brahmins. Only one 
permanent transfer of land to a non-Brahmin 
has been proved; and there is nothing to 
show that the tribal ties of the proprietary 
body have been in any way broken, 

- Phe wajib-ul-araiz of 1852 and 1869 contain 
provisions expressly restrictive of a proprietor’s 
power of alienation, and a great deal of 
weight must attach to these provisions. The 
Divisional Judge notes that the Riwaj-i-am 
is against the unlimited rights of alienation 
among Brakmins, though I myself have not 
been able to verify this as no extract from 
the Riwaj-t-am is on the record. Further, 
itis proved that in this village collaterals 
have succeeded in some instances to the 
exclusion of daughters, which shows that 
strict Hindu Law is not applicable to the 
parties in matters of succession. The decision 
of this Court reported as Musammat Moya 
v. Gurdit Singh (1) is clearly distinguish- 
able from this case, which is analogous 
in some of its aspects to Uttam Singh v. 
Jhunda Singh (2). 

For the above reasons, I hold that the 
parties in this case follow custom. and uot 
Hindu Law, and that under that custom 
defendant No. 1 was not competent to make 
the gift in dispute in favour of defendant 

(1) 1 P. R. 1910; 128 P. W. R. 1909; 145 P, L. R. 


1909; 4 Ind. Cas. 947. 
(2) 21 P. R. 1896. 
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No. 2. I, therefore, accept this appeal and 
reversing the decree of the lower Appellate 
Court, restore that of the first Court with 
costs throughout. 

Appeal accepted. 


CALCUTTA HIGH COURT. 
Seconp Crvit Appear No. 1551 or 1908. 
February 27, 1911. 

Present :—Mr. Justice N. Chatterjea. 

Sir BEJOY CHANDMAHTAP—Ptarntier 
— APPELLANT 

: VETSUS 
SATISH CHANDRA CHOWDHURY— 
DEFENDANT—— RESPONDENT. i 

Civil Procedure Code (Act XIV of 1882), ss. 98, 99, 
157, 158—Application for adjournment by pleader— 
Rejection of application— Withdrawal of pleader from 
suit—Dismissal of suit for plaintifs default —-Whether 
fresh swit maintainable, 

An application was made on behalf of the plaintiff 
for a further adjournment of a week on the grounds 
that his witnesses were not present, and that copies 
of certain documents could not be got from Court. 
The application was rejected, whereupon the plaint- 
iff’s pleader stated that he was not ina position to pro- 
ceed with the case for want of evidence. The defend- 
ant was absent and the suit was dismissed “for the 
plaintiff's default or rather for want of prosecution.” 
The plaintiff brought a fresh suiton the same cause 
of action: 

Held, that the mere physical presence of a pleader 
not instructed for the purpose of proceeding with a 
suit is not an appearance in the sense of Chapter VII 
of the Civil Procedure Code of 1882, and that the suit 
was dismissed for default. 

Doma Ram v. Raghu Nath, 10 ©., W. N. 40, re- 
lied upon. 

Held, also that the case fell under section 98, Civil 
Procedure Code, and that the plaintiff was entitled to 
bring a fresh suit, under section 99, 


Appeal from the decreeof the District.Judge ` 
of Burdwan, dated April 21sé, 1909, affirming 
that of the Munsif of Burdwan, dated Novem- 
ber 19th, 1908. 

Babus Basanta Coomar Bose and Shorosht 

Yharan Mitter, for the Appellant. 

Babus Bipin Behari Ghose (Junior) and 

Sajant Kant Sinha, for the Respondent. 


Judgment.—tThe plaintiff-appellant 
sued the defendant-respondent for arrears of 
rent in respect ofa mokurar: for the years 
1311 to 1314. He brought a previous suit 
for rents for the portion of the period cover- 
ed by the present suit. That suit was dismiss- 
ed on the 30th October 1906, 
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: The defence in the present case’ was that 
the previous suit having been dismissed, the 
present suit could not be maintained. 

The Court of first instance, holding that 
the previous suit was dismissed under sec- 
tion 158, Civil Procedure Code, gave a decree 
only for the period subsequent to thatcovered 
by. the previous suit and that decreé has been 
confirmed on appeal by the learned District 
Judge. . 

“The plaintiff has appealed to this Court 
and “ib is contended on his behalf that 
the previous suite was only dismissed 
for default and as such . the dismissal could 
not stand in the way of the present suit. . 

: Itappears that the hearing of the previous 
suit was fixed for the 12th September 1906. 
On that date an application was made on be- 
half. of the plaintiff for adjournment on the 
ground that his witnesses were not present. 
The snit was accordingly adjourned to the 
30th October 1906. On that date an appli- 
cation was made on behalf of the plaintiff 
praying for seven days’ time for producing his 
witnesses on the ground that they were ill. 
Another petition .was put in on that date 
praying for fifteen days time to enable the 
plaintiff to obtain copies of documents from 
Courts for proving the monthly instalments, 
Both the petitions were rejected. Then the 
following order was passed :— 


“The plaintiff's pleader states that he is 
not in a position to proceed with the case 
for want of evidence. The defendant is ab- 
sent. Accordingly, it is ordered that the 
suit be dismissed for the plaintiff's default 
or rather for want of prosecution.” No decree 
was drawn up on that order. The defendant 
did not appear in that suit at all. 

The question is whether the suit was 
disposed of under section 157 or decided 
under section 158 of the Civil Procedure 
Code. 


In the previous suit the applications for 
adjournment made on the 30th October 
having been rejected the pleader informed 
the Court that be was not in a position to 
proceed with the suit for want of evidence, 
and it is contended on behalf of the appel- 
lant that there was no appearance within the 
meaning of the sections and that the order 
passed by the Court being one for dismissal 
for default must be taken to have been pass- 
ed under section 157 and the cases of Marian- 
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nissa v. Ram Kalpa Goratn (1) and Satish 
Chandra Mukerjee v. Apara Prasıd Muker- 
jee (2) are relied upon. 

- In the first case the pleader for the plain- 
tiff applied to the Court for adjournment 
and that having been refused he informed 
the Court that he had no instructions to pro- 
ceed with the suitand withdrew from it, 
The suit having been dismissed for non-pro- 
secution an application was made under sec- 
tion 103, Civil Procedure Code, to set aside 
the dismissal. The learned Judges in that 
case, after referring to what the pleader had 
stated to the Court and to his withdrawal 
from the suit, observed as follows: — “The 
result, therefore, was that from that moment 
there was no appearance on behalf of the 
plaintiff and consequently section 102 read 
with section 157 became applicable. The 
order of the Court makes it quite clear that 
the suit was dismissed for non-prosecution 
and the order was in substance, as ib was in 
form, an order under section 102. It was 
not a dismissal for want of evidenca which 
might be regarded as a decision on the merits 
but was a dismissal for want of prosecution. 
The plaintiff was consequently entitled to 
apply under section 103”. 

- In the case of Satish Chandra Mukerjee v 
Apara Prasad Mukerjee (2) it was held that 
an application by a pleader who is instructed 
only to apply for an adjournment which is 
refused is not an appearance within the 
meaning of the Civil Procedure Code, and 
that a dismissal of an appeal under such cir- 
cumstances is onefor default under section 556, 
Civil Procedure Code. 

It is contended on behalf of the respond- 
ent that in the previous suit in the present 
case it does not appear that the pleader was 
instracted merely to apply for adjournment 
as in the Full Bench case cited above and 
he did not inform the Court that he had no 
instructions to proceed with the suit nor 
withdrew from it as in the case in Marian- 
nissa v. Ram Kalpa Gorain (1). But 
as no evidence was forthcoming the pleader 
could not proceed with the suit and it is 
diffenlt tosee what instructions the pleader 
could have had in the case except to apply 
for adjournment. His statement totheCourt 
that he was not in a position to proceed with 


(1) 34 ©. 2 35; 5 C. L. J. 260. 
(2) 5 0. L. J. 247; 11 6. W. N, 329; 34 C. 403; 2 
M. L. T. 123 (F. B.) 
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the.suit for want cf evidence practically 
amounts to saying that he had no instructions 
and to his withdrawal from the suit, and 
though he might have been physically pre- 
sentin Court he had nothing further to do 
with the suit. I think the mere physical 
presence of a pleader not instructed for the 
purpose of proceeding with the suit is not an 
appearance in the sense of Chapter VII of 
the Code. Inthe case of Doma Ram v. 
Raghu Nath (3) where thesuit was dismiss- 
ed for want of proof against a defendant who 
was absent it was observed by the learned 
Judges, Mitra and Caspersz, JJ., that for all 
practical purposes both parties were absent 
though the plaintiff’s pleader was bodily pre- 
sent and it was held that the order of dis- 
missal did not operate as res judicata ; bub 
fell under section 98 of the Civil Procedure 
Code. 

Then, it is urged on behalf of the respond- 
ent that thé order of the Court must. be 
taken along with what the pleader stated, and 
the two taken together show that there wasa 
dismissal for want of evidence. But it ap- 
pears that although the pleader stated that 
he could not proceed with the suit for want of 
evidence the Court did not decide the suit on 
that ground but dismissed it for default or for 
non-prosecition. 

[b is next urged that the plaintiff has taken 
time to produce evidence and failed to pro- 
duce evidence and the Court must, therefore, 
be taken to have dismissed the suit under 
section 158. The Court might have proceed- 
ed under that section to decide the suit not- 
withstanding plaintifi’s default. There was 
no evidence adduced in the case, so the Court 
could not decide the suit on the evidence 
but it could have dismissed the suit for want 
of evidence which, as pointed out in the case 
ot Marianyissa v. Ram Kalpa Gorain (1), 
might be regarded as a dismissal on the 
merits, but the Court did not do so and dis- 
missed the suit for default or for non-pro- 
secution as,was done in the case cited above. 
The Court in the present case cannot go be- 
hind the order passed in the previous suit 
and determnie what order the Court 
ought to haveor might have made under 
the circumstances of thatcase but the Court 
has only to construe the order passed in that 
case. 

The case of Oomalammal v. Rungasawmy (4) 

(8) 10 C. We N, 40. (4) 4 M. H, O. R, 56, 


. 
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in which it was held under somewhat 
similar circumstances that the order was 
under section 198 of Act VIII of 1859, corre- 
sponding to section 158 of Act XIV øf 1882, 
was considered and was not followed in the 
case of Martannissa v. Ram Kalpa Goran (1) 
in which it was pointed out that the scope of 
section 157 is quite distinct from thas of sec- 
tion 158. i 

In the case of Kashee Perskad v. Debi Das 
(5) both the parties were represented by 
their pleaders and the suit was dismissed 
for want of evidence. I actordingly hold that 
the previous suit was dismissed for de- 
fault or for non-prosecution and the case. 
falls under section 98, Civil Procedure 
Code, and the plaintiff is entitled to bring 
a fresh snit and that this appeal should be 
allowed. 

The decrees of the Courts below are, 
therefore, varied and the claim for rent 
for the entire period in suit together 
with cesses and interest at the rate award- 
ed by the Courts below be decreed with pro- 
portionate costs. : 
Appeal alowed. 


(5) 7 A. H. C. R. 77. 


PUNJAB CHIEF COURT. 
First Orvin APPEAL No, 250 or 1908. 
February 28,1911. 

Present :—Mr. Justice Johnstone and 
Mr. Justice Shah Din. 
MAHOMED YASIN—PLAINTIFF—- 
APPELLANT 
versus 


Tae MUNICIPAL COMMITTEH— - 
DEFENDANT— RESPONDENT, 

Punjab Municipal Act (XX of 1891}, s. 88 —Purpose 
of the law—Reasonable time—Time of presentation 
of the amended plaint to be looked to. 

Plaintiff was ordered by the Manicipal Committee 
of Lahore to demolish two bath-rooms in his kothi. 
On the 7th May 1907 he applied fora copy of the 
orderand asked that the order should be set aside but 
that if this should not be done, the Committeee might 
postpone the order as he intended to bring a suit on 
the opening of the Civil Courts. Upon this the 
Secretary endorsed an order that grace of twenty 
days may be allowed. 

On the 20th May 1907 plaintiff filed a suit for 
declaration. The plaint, however, did not contain 
any statement that notice had been given to the 
Committee as required by section 38 of the Municipal 
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Act, and it was, therefore, returned for amendment 
but the amended plaint was not taken on the file be- 
forethe 25th November 1907. On the 28th November 
1907 the Court remarking that, whereas the notice 
was delivered to the Committee on the 7th May 1907, 
the case was instituted on the 28th May 1907, z.e., less 
than one modth from the date of delivery of the 
notice, ruled that this was in contravention of section 
38 of the Act and, therefore, the plaint must be 
rejected with costs. On appeal tothe Chief Court: 
Held, that the plaintiff had misinterpreted the 
Secretary's order of the 7th May 1907. It meant not 
that he shouldybring a suit within 20 days, but that 
the bath-rooms would not be demolished within that 
period. 


That the provisions wot law as regards notice had 
been sufficiently comphed with. The purpose of the 


law is that a Municipal Committee should have 
reasonable time to answer claims made against ib, 
and for purposes like this the date of the presen- 
tation of the dmended plaint is what the Court should 
Took to, 

Ganda Mal v. Thakar Harkishen, 3 P, R. 1900, fol- 
lowed. | i : 


First appeal from the order of the District 
Judge, Lahore, dated the 28th November 
1907, rejecting the plaint. 

‘Diwan Meher Chand, for the Appellant. 

Lala Hari Ohand, for the Respondent. 

Judgment.—In this case on the 
22nd May 1905 plaintiff intending to build a 
kotht presented to the Municipal Committee a 
plan for its construction with a view to 
getting permission to build. Six weeks 
passed without the Committee giving any 
order on the: subject, Of. 92 (5) Act XX of 
1891. Plaintiff thereupon proceeded to build 
according’to his plan. On the Ist September 
1905 the Civil Station Sub-Committee report- 
ed to the General Committee that the plain- 
tiff had constructed the kotht without lawful 
authority and without the plan being sanc- 
tioned. The General Committee in its 
resolution of the 16th September 1905 ruled 
that, inasmuch as nothing had been done 
upon the application, therefore, no further 
action should be taken against the plaintiff, 
On the 6th May 1907 the plaintiff was order- 
ed, through the overseer, to demolish the two 
bath-rooms built to the east of the kothz, and 
on the next day he applied for a copy of the 
order with a view to filing a suit. In that 
application plaintiff asked that the order 
should be set aside and at the same time 
requested that if this should not be done, 
the Committee might postpone the order as 
the plaintiff intended to sue for grant of 
injunction on the opening of the Civil Courts. 
Upon this the Secretary endorsed the order 
that “gracecof twenty days may be allowed.” 
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Upon these facts the plaintiff asks for a 
declaratory decree to the following effect, 
that it may be declared that the Committee 
has no right to demolish or order the demoli- 
tion of the bath-rooms; and the plaintiff also 
prays for the costs of the Court, and for any 
other relief that the Court deems proper. To 
this claim the Municipal Committee pleaded 
as follows :— 

The value for the purposes of jurisdiction 
being stated at Rs. 19,000 according™ to 
section 8, Act VII of 1857, the value for 
purposes of jurisdiction and Court-fee should 
be the same, whereas only Rs. 10 Court-fee 
appears on the petition. Next, that the 
Committee issued a notice to the plaintiff 
onthe 12th November 1906 to the effect 
that the plaintiffshould construct in accordance 
with his original plan, whereas the two bath- 
rooms had been built in the kothi contrary 
to the plan, and second class bricks had been 
used instead of first class bricks; that the 
plaintiff had misinterpreted the orders .of the 
Civil Station Sub-Committee, and that the 
suit should be dismissed with costs. 

The question of Court-fee was thus dispos- 
ed of. The suit is not for an injunction but 
for a declaration under section 42 of the Speci- 
fic Relief Act. Therefore, Rs. 10 stamp is 
correct, 

On the 25th August 1907 the District 
Judge observed that the plaint does not con- 
tain any statement that notice has been given 
to the Municipal Committee as required by 
section 38 of the Act. The plaint was, on 
this ground, returned for amendment with 
the order that it be returned amended by 
October 17th. On the 17th October plaintiff 
was called. He was absent, and the plaint 
had not been again presented, and, therefore, 
the plaint was on that date rejected, under 
section 54 of the old Civil Procedure Code. 
On the next day plaintiff, pointed out that he 
had come tothe Court rather late and asked 
for restoration, which prayer was on the 25th 
November 1907 acceded to. The amended 
plaint was, therefore, taken on the file and the 
case proceeded. 


On the 20th November 1907 the District 
Judge, remarking that, whereas the notice 
was delivered to the Committee on the 7th 
May 1907, the case was instituted on the 
20th May 1907, č.e., less than one month from 
the date of delivery of the notice, ruled that 
this was in contravention of section 38 of the 
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Act, and, therefore, the plaint must be rejected 
with costs. 

Against this order the plaintiff appeals 
and he also appeals against the order direct- 
ing him to pay Rs. 16 costs to the defendant 
in the matter of restoration of the case. 

With regard to the latter point we think 
we should not interfere. No doubt, the de- 
fendant was not directed to appear on the 
17th October 1907, but there is reason to be~ 
lieve that he did put in an appearance, and in 
any case much discretion is allowed to Courts 
in these matters. But, with regard to the 
main point in the appeal we think that the 
plaintiff is right. It is true that he did 
misinterpret the Secretary’s order of the 7th 
May 1907. It means not that he should bring 
a suit within 20 days of the notice, but that 
the bath-rooms would not be demolished with- 
in 20 days. But this does not conclude the 
matier. The amended plaint was not filed 
until some five months after the delivery of 
the notice of the Committee ; and Ganda Mal 
v. [lakar Har Kishen (1) is an authority 
for holding that for purposes like this the 
date of the presentation of the amended 
plaint is wkat the Court should look to. 
Whether the opinion given in that ruling is 
obiter dictum or not, we think that there is 
much force in it. The purpose of the law is 
that a Municipal Committee should have 
reasonable time to answer claims madeagainst 
it, and in this case reasonable time has been 
given. 

For these reasons we accept the appeal, 
set aside the order rejecting the plaint and 
direct that.the case be tried according to: law. 

Costs incurred in this Court will be costs in 
the case. 
< Appeal accepted, 
(1) 8 P. R. 1800. 





CALCUTTA HIGH COURT. 
Spconp Crvit Arrear No. 596 or 1909. 
March 20, 1911. 
Present:—Mr. Justice Coxe. 
` Moulvi ABDUL KHOYRAT—DEEENDANT— 
ÅPPELLANT 
versus 
HEM CHANDRA ROY CHOUDHRY 


` AND OTHERS— PLAINTIFFS— RESPONDENTS. 

Ferry—Suit for possession—Easement—Nature of 
_ easement—Adverse possession—Limttation Act (XY of 
1877), 55. 26, 28. 
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The plaintiff sued to establish his right to certain 
ferries, for khas possession of the “ghats, and for 
an injunction to the defendants not to obstruct 
him, Neither the plaintiff nor the defendant had any 
interest in the bed or banks of the river over which 
the ferries were said to ply, and the plaintiff did not 
ask for any monopoly, nor claim to stop competition 
of any kind. According to the plaintiffs’ nllegations, his 
lessee was turned out nearly 12 years before suit: 

Held, that, the right of the plaintiff was not an ease- 
ment within the meaning of the Limitation Act, nor 
could it be said that the plaintiff had acquired any 
right by 12 years’ adverse possession, but that the 
plaintiff may succeed on the ground that he had ac- 
‘quired the ferry right by user of 20 years independ- 
ently of the Limitation Act ayd that the interference 
being continuous, the question of limitation did not 
arise. 

Lachmeswar Singh v. Manowar Hossein, 190. 253; 19 
I. A, 48; Parmeshari Proshad Narain Singh v. Mahomed 
Syud, 60. 608; 7 C. L. 'R. 504 and Rajrup Koer v. Abul 
Hossein, 6C. 394; 7 1A. 240;70, L. R. 529, relied 
on. 


Appeal ere the decree of the Sub-Judge 
of Dacca, dated December 23rd, 1908 revers- 
ing that of the Munsif of Nataingavi, dated 
July 31st, 1907. 

Babu Han endra Narain Mitra, 
pellant 

Babus Jogesh Chandra Roy and Upendra’ Lal 
Roy, for the Respondents, 

Judgment.—this suit relates to two 
ferries. Originally the plaintiffs’ claim 
covered three ferries but so far as regards those 
now in suit, it was withdrawn. As regards 
the other ferry the suit proceeded’ And fermi- 
nated in Second Appeal No. 1134 of- 1908. 
The decision in that case, however, is of no 


for the Ap- 


‘assistance in deciding the presént appeal, as 


the parties in it were co-sharers, and no ques- 
tion of limitation and adverse possession, such 
as constitute the difficulties of the present 
appeal, could arise. 

The case as it has been laid before me is 
The plain- 
tiff originally claimed these ferries as ap- 
purtenant to Estate No. 5844 but this has been 
found against him. I must now take it that 
the plaintiffs’ claim stands or falls by the 
findings of the Court below with respect to 
his user of the property. These findings are 
as follows: “I am of opinion that the plaintiffs 
were in possession of the two ferries in suit 


` not for the first time since 1279; their posses- 


sion might be and should be legitimaiely re- 
ferred back to the time of Mr. Wise once the 
owner of Estate No. 5844. I am also of 
opinion that this possession was in assertion 
of a right of which the Court finds a similar 
assertion of right in 1844, in these circum 
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stances, I am of opinion that the plaintiffs 
have succeeded to establish a private ferry 
right of which they are proprietors.’ Later, 
the learned Subordinate Judge held that the 
case was governed by the general rule of 12 
years’ limitdtion. The peculiarity of the pre- 
sent case is that neither the plaintiff nor the 
defendant has any interest in the bed or banks 
of the river over which the ferries are said 
to ply, and the plaintif does not ask for any 
monopoly, nor claim, in the words of the 
lower Appellate Court, to stop competition 
of any kind. He complains of his lessee þe- 
ing turned out nearly 12 years before the 
suit and asks for establishment of his right 
to the ferries, for khas possession of the ghats, 
and for an ipjunction to the defendant not 
to obstruct him. ji 

I do not think that a right of this nature 
can be said to be an easement within the 
meaning of the Limitation Act. There is no 
dominant heritage. In most of the numerous 
cases dealing with ferries the claimant has 
owned at least one of the termini. Here the 
plaintiff owns neither. The fact that he may 
have a right of fishing inthe river does not 
help him. Reference made to Chundee Charn 
Roy v. Shib Ohunder Mundul (1). Therein it 
was held that by the interpretation clause of 
the Limitation Act the word ‘easement’ would 
include profits a prendre and in particular 
would include a fishery. But clearly the in- 
terpretation clause does not show that a ferry 
is an easement under the Act. And if it were 
such an easement covered by section 26 of 
the Limitation Act the suit is clearly barred. 
Nor do I think that the plaintiff can be said 
to have acquired any rights by twelve years 
adverse possession; a right to ferry passengers 
across a river without a monopoly might origi- 
nate in a grant from the owners of the banks, 
or might be acquired as against them by user. 
Such aright would apparently be immoveable 
property, as defined in the General Clanses 
Act on the ground I suppose that it is benefit 
arising out of the land at the two termini, 
it is immoveable property a title to it can 
be acquired by adverse possession under sec- 
tion 28 of the Limitation Act. But I do not 
see how it is possible in the present suit, in 
which the owner of the Zermini are not par- 
ties, to lay down that the plaintiff has acquir- 
ed atitle by adverse possession. As he claims 
no monopoly his possession has never been 


(1) 5 C, 945; 6 0. L. R. 269. 
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adverse to the present defendant. The owners 
of the termini are the only persons to whom 
his use of the ferry can be regarded as ad- 
verse and I cannot find in their absence that 
their title has been extinguished by section 
28 of the Limitation Act. Moreover, if they 
were parties to this suit, it is difficult to see 
how the use of their land to embark and 
disembark passengers, in the absence of a 
claim toa monopoly, could be regarded as 
adverse possession, though it might be re- 
garded as an assertion of an easement or 
quast easement. 

I think, however, that the plaintiff may 
succeed on the ground that he has acquired 
the ferry right by user of 20 years independ- 
ently of the Limitation Act. It was held in 
Nityahari Roy v. Dunne (2), that no monopoly 
in a ferry could be acquired by prescription 
or in any way but by grant from the Crown. 
But in the case of a ferry where a monoply 
was not claimed, it was held in Lachmeswar 
Singh v. Manowar Hossein (3), that such a 
right can.be acquired by user over the pro- 
perty of others. And in Parmeshari Proshad 
Narain Singh v. Mahomed Syud (4), where 
this right was apparently regarded as not 
coming under the Limitation Act, it was 
held that it could be acquired by user of 
not less than 20 years, This decision indi- 
cates tomy mind that the right, though not 
an easement coming under the Limitation 
Act, was regarded by the learned Judges as 
in the nature of an easement, and to be ac- 
quired by a corresponding length of user. It 
is obviously a right zx alieno solo, 

If it is regarded as a right in the nature 
of an easement though not within the scope 
of the Limitation Act, I think that the princi. 
ple laid down in Rajrup Koer v. Abul Husain 
(5), should apply and if this view is correct 
then, in the present case where continued 
interference is alleged, no question of limita- 
tion will arise. 

Another objection is taken that the lower 
Appellate Court was. wrong in relying on 
Exhibit No, 22. But this does not seem to me 
of any importance: as the learned Subordinate 
Judge finds, independently of this document, 
that the plaintiffs were in possession for 23 
years and clearly this possession could not 
be distinguished from user as of right. 

(2) 18 0. 652, 

(8) 19 C. 253; 19 I. A, 48. 

(4) 6 C. 608; 7 C. La R. 504, 

(6) 60. 304; 7 L A, 240 370. L. R, 529, 
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Finally, it is argued that the lower Ap- 
pellate Court should not have granted an 
injunction, prohibiting the defendants from 
obstructing or interfering with the plaintiff’s 
possession. -But I see no objection to this. 
They are not directed to stop their own 
ferries or boats, bub only not to interfere 
- with the plaintiffs’. This seems a perfectly 
proper direction. 

Though I do not wholly agree with the 
learned Subordinate Judge’s views, 1 think 
his final decision of the case is right. The 
appeal will accordingly be dismissed with 
‘costs, 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Seconp Civit Appean No. 393-or 1910. 
January 21, 1911. 
Present:—Mr. Justice Tudball. 

Babu BHARAT INDU AND o1Hers— 
PLAINTIFFS —ÅPPELLANTS 
versus 
KHETSI DAS—DEFENDANT— RESPONDENT, 
` Agra Tenancy Act (II of 1901), ss. 164, 197—Suit 
for profits—Question of jurisdiction—Civil or Revenue 

Court— Appellate Court, power of. 

A spit for profits was brought in a Revenue Court 
but was dismissed on the plea of want of jurisdiction 
‘being taken on behalf of the defendant; an appeal was 
made to the District Judge who also dismissed the 
suit: 

Held, that under section 197 of the Agra Tenancy 
Act it was the duty of the Appellate Court to treat 
the suit as properly instituted and deal with it on 
merits. 

Second appeal from the decision of the 
District Judge of Farrukhabad, dated the 
L5th day of February 1910. 

Dr. Satish Chander Banerji, for the Appel- 
lants. 

Dr. Tej Bahadur Sapru, for the Respond- 
ent. 

Judgment.—this appeal arises out 
of a suit for profits brought by a co-sharer 
against a lambardar under section 164 of the 
Tenancy Act in respect of the years 1313, 
-1314 and 1315 fasli. It appears that one 
Pahlawan Singh, a co-sharer in the village, 
was sued by another co-sharer named Mulaim 
Singh in respect of certain arrears of re- 
venue. The exact nature ot the suit has not 
been clearly put before the Court. But it 
terminated in a decree for sale of Pahlawan 
Singh’s share which was 10 biswa odd. 
Pablawan Singh apparently borrowed 
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money from the present defendant leaving 
in the latter's hand a certain sum wherewith 
to pay off Mulaim Singh. As security he 
mortgaged 5 biswas of his share. The defend- 
ant failed to pay off Mulaim Singh, “and 
then subsequently brought a suit for sale 
upon his mortgage, obtained a decree, put 
the 5 biswa share to sale, purchased it 
himself, and took possession. Mulaim Singh 
then put the 10 diswa share to sale, purchas» 
ed it, and took formal possession. But when 
he came to mutation of names, was resisted 
by the defendant who claims to maintain 
possession of the share which he had pur- 
chased. On this Mulaim Singh brought 
a suit against the defendant in respect of 
the disputed share which resulted in a decree 
dated the 27th of June 1905 by the Munsit 


‘of Farrukhabad in favour of. Mulaim Singh. 


It was then held that Mulaim Singh was the 
realownerof the share and not the defend- 
ant. In the meantime the defendant who 
had been in possession of that share 
had been elected lambardar of the villige, 
Apparently the suis was appealed up to this 
Court but was not finally decided until 6th 
March 1908. The decision was in favuur of 
Mulaim Singh. The Munsif’s decree was 
obtained about the beginning of the year 1313 
fasli- It is an admitted fact that the defend: 
ant continued to act as ‘lambardur at” least 
for the years 1313 and 1314 and that he 
remained recorded as lambardar in 1815 
though whether cr not he performed his 
duties is a disputed question. The present 
plaintiffs are co-sharers who bad nothing wh ats 
soever to do with the litigation between the 
defendant and Mulaim Singh. In the Court, 
of first instance the defendant pleaded that. 
he was not legally a co-sharer in the years.in 
suit, and that, therefore, he was not legally. 
a lambardar that no suit for profits would 
lie under section 164 of the Tenancy Act, and. 
that the Revenue Court had no jurisdiction 
to hear the suit. The Assistant Collector’ 
rejected this plea and gave the plaintiffs a 
decree for profits. On appeal the learned 
District Judge has held that though the 
defendant was in possession of the disputed, 
share and had been elected lambardar, still 
he had no title to his share, and was, there-. 
fore, not a co-sharer within the true meaning. 
of the term, that he had no right to the post 
of lambaran, and that the plaintiffs had only’ 
cause to sue in the Civil Court. He, therefore, 
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held that the suit must fail and dismissed it 
with costs. In second appeal it is now urged, 
first of all, that the defendant was duly 
elected as lambardar and was in possession of 
his share, and, therefore, the profits ought to 
be decreed against him as lambardar. 
Secondly, it is further urged, that even if 
the suit against him for money due was 
not within the jurisdiction of the Revenue 
Court, the case falls within the purview of 
section 197 of the Tenancy Act, and the 
lower Court ought not to have dismissed 
the suit but should have taken action under 
that section and decided the suit between 
the parties. In view of the terms of section 
197 of the Tenancy Act, it is unnecessary 
to decide the other question which arises 
between the parties, though it seems to me 
that the defence raised by the defendant 
was not open to him as he had all along put 
himself forward as the owner of his share, 
that he had in that capacity been elected a 
lambardar, and I do not think that it could lie 
in his mouth now to deny the fact -that he 
was responsible as lambardar, í e., it seems to 
me that he is estopped from raising this 
‘plea. Be that as it may, itis clear that 
the plaintiffs were merely suing him for 
money which was theirs, and which was in 
‘his hands, and that, whether the suit lay 
under section 164 of the Tenancy Act or in 
a Civil Court, section 197 of that Act was 


clearly intended by the Legislature to: prevent 


unnecessary litigation, and it was the 
duty of the lower Appellate Court to have 
taken action thereunder and to have 
decided the case accordingly. If there are 
sufficient materials on the record, the District 
Judge can dispose of the appeal as if the suit 
had been instituted in the right Court. 
Clause (2) of that section enables him to 
remand the case if necessary after framing 
issues for trial. I, therefore, admit the appeal, 
set aside the decree of the- lower Appellate 
Court, and order that the appeal be re-admit- 
ted to its original number and decided on its 
merits according to law. The appellants will 
have their costs in this Court in any event. 


Appeal allowed. 
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MADRAS HIGH COURT. 
First Civic Aereas No. 189 or 1998. 
February 17, 1911. 
Present; —Sir Ralph Benson, Judge, and 
Mr. Justice Sundara Atyar. 
NANU AND otaers—APrPELLANtTs 
versus - 
MUNDANCHERI PUVVAYIL THEYYAN 


AND OTHERS—ResPoNnDENTS. 

Malabar Law—Tarwad separating into distinct 
branches —Community of interest and property —Com- 
munity of pollution—Claim to jointness—Onus of 
proof —Acquiescence in alienations—Opinions of family 
members, ` 

Where a Malabar tarwad separated into two dis- 
tinct brauches, each enjoying its properties separately 
for a long series of years, the party asserting that 
the two branches are still joint and form one tarwad 
has to prove, by satisfactory evidenve,that community 
of property was maintained between the two 
branches. 

Mere lapse of time cannot destroy such community 
of interest, but lapse of time, without any apparent 
exercise of the proprietary right, isa very cogent 
circumstance against its continued cxistence and the 
presumption against it must tell with increasing 
pressure according to the length of the time that has 
thus elapsed. 

-Community of pollution between the two houses 
only indicates descent from a common ancestor, but 
does not show that they are joint in interest. 

Where community of interest is prover to exist, 
the failure ofa branch ofa tarwad to object to 
alienations by another branch cannot destroy or 
affect that right. But where no substantial evidence 
of such community is forthcoming and the parties 
have lived and behaved like members of divided 
families, and no satisfactory explanation is adduced 
of acquiescence in such alienations, the inference is 
that the branches are no longer parts of a joint 
family. The right tointerdict alienations is of the 
essence of joint right and the non-exercise of such 
right without any reason shown forit is crushing 
evidence of the absence of such right. 

Opinions of members of the family about its 
status do uot affect the real status of the family. 

Sri Raja Lakshmi Devi Garu v. Sri Raje Surya 
Narayana Dhatrazu Bahadur, 20 M., 256; 24 L A 
118, referred ‘to. 

Appeal against the decree of thé Subordi- 
nate Judge’s Court of Palghat in O. 5. No. 21 
of 19.5. 

Mr. T. R. Rama Chandra Atyar, for the 
Appellants. : 

Mr. J. L. Rosario, for the Respondents. 

Judgment.—tThe plaintiffs in this 
case, thirty-four in number, claim that they 
belong to the same Marumakkattayam 
tarwad as the thirty-one defendants. _The 
tarwad of the defendants is known as 
Mundancheri. The plaintiffs say that theirs 
is known as Mundancheri Puvvayil, that both 


tarwads really constitute a single Marumaky 
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kattayam family; that many years ago some 
members of the Mundancheri house went 
away to live separately in the Puvayil house, 
and received an allotment of lands for their 
naintenance, and have since continued to 
live apart; that the remaining tarwad pro- 
perty remained as farwad property belonging 
to both branches, though the expenses of the 
maintenance of the defendants’ branch were 
met out of the property. According to them, 
the senior member of the whole family is 
styled Mundancheri Mutha Nair, the next in 
age Kozhiseri Nair, aod the senior lady 
Mundancheri Amma. The'’plaintalleges that 
the 1st defendant became Mundancheri Nair 
and the karnavan of the whole tarwad in 
January 1902, and the Ist plaintiff, as the 
next senior, became Keozhiseri Nair but his 
right to that designation was disputed by the 
second defendant, the second in age among 
the males of the defendants’ branch. The 
professed object of the plaint is to recover on 
bebalf of the common tarwad the value of an 
elephant, which the plaintiffs say the defend- 
ants Nos. 1 to 3 unlawfully sold to a stranger, 
misappropriating the consideration received. 
The substantial object may be taken to be 
the establishment of their status as members 
of the Mundancheri tarwad to which the 
defendants belong. The defendants deny 
that the members of the two houses ever 
formed a common tarwad or owned any 
property in common; or that any property 
was allotted to the plaintiffs’ family for 
maintenance by the Mundaneheri karnavan. 
They allege (see paragraph 12 of the 
lst defendant's written statement) that 
“even if it should appear that the plaintiffs 
and defendants are members of a tarwad with 
community of proprietary interest, as pro- 
perties have been separately allotted to the 
plaintiffs’ Puvayil farwad, and the defendants’ 
Mundancheri tarwad, as the management of 
affairs has been conducted separately, and 
as the incomes of the properties have not 
been mutually enjoyed, the plaintiffs have no 
right to any relief, nnless it should appear 
that the elephant mentioned in the plaint 
belonged to the common farwad.” This plea 
raises the question, whether, assuming that 
there is subsisting community of interest 
between the plaintiffs’ and defendants’ houses, 
and that the properties in the possession 
of the plaintiffs were allotted to their branch 
for maintenance as alleged by the plaintiffs, 
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the defendants were, ab any rate, entitled or 
not to enjoy the properties in their possession 
on account of their right to maintenance, 
and whether or not in consequence they were 
entitled to deal with the incomes of those 
properties according to their pleasure, so as 


to disentitle the plaintiffs to question the ` 


sale of the elephant, unless the plaintiffs 
could show that it was originally purchased 
out of the corpus and not out of the income 
of those properties; but this question has not 
been considered by the lower Court, nor was 
it raised with sufficient clearness in the issues 
framed in the case. The defendants also 
deny that any of the members of the plain- 
tiffs’ house was entitled to the titles of 
Mundancheri Mutha Nair, Kozhiseri Nair, or 
Mundancheri Amma, and contend that these 
designations can be claimed only by the 
members of the defendants’ house. It is not 
quite clear from the evidence whether the 
titles are mere honorific names, or are real 
stanums in the legal sense of the term, with 
specific properties attached to them. The 
Subordinate Judgeseems inclined to hold that 
they are real stanams, though it was not 
necessary for him to decide the question for 
the purposes of the suit. The substantial 
question we have to decide in the appeal is, 
“what is the status of the plaintiffs and 
defendants with reference to each other?” 
The Subordinate Judge holds that the two 
families constitute a single lawad with 
community of interest between them. It is 
admitted that there is community of pollution 
between the members of the two houses. 
This indicates descent froma common ancestor, 
but nothing more. On the other hand, the 
plaintiffs are admittedly unable to state who 
the ancestor was, or how long ago the 
separation between the residents of the two 
houses took place. It is conceded that there 


js nothing to show that there was any resump- 


tion of joint living after the original separation 
took place. It is further admitted that each 
house has managed its own concerns without 
any interference by the members of the other 
house. It would seem tobe the case that 
for a good many years the two oldest males 
have belonged to the defendants’ branch, 
but it is the plaintiffs’ case that this was not 
always so. According to them, one Teyyan 
Nair of their branch was Mutha Nair for 
some time, and the Subordinate Judge 
infers from the language of Exhibit IT tł- 
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this contention is probably correct. Dut we 
are unable to see anything eitherin Exhibit LI, 
or in Exhibit XXXVII, which contains 
language simiiar ta Exhibit IT, to justify 
this view. The reference to Teyyan Nair 
as one who died as Mundancheri Mupil Nair 
lends absolutely no support to any such 
inference. If Teyyan Nair was really a 
member of the plaintiffs’ branch, then it is 
significant that there is absolutely nothing 
to show that he ever managed the properties 
not seb apart for the maintenance of the 
plaintiffs’ branch which he ‘would be entitled 
to do according to the plaintiffs’ ease. Again, 
there was one Kanna Nair of the plaintiffs’ 
branch who is said to have been Kozhiseri 
Nair, or the holder of the second stanam. It 
is not suggested that he ever succeeded to the 
management of the property in the defendants’ 
possession, but perhaps no valid inference 
could be drawn from this circumstance against 
the plaintiffs’ case as Kannu Nair might have 
died before he could become the eldest 
member. Atal! events, there ison the record 
no documentary evidence indicating any 
interference by either of the branches in the 
management of the other’s properties. Each 
branch has admittedly been in the full 
enjoyment of different sets of properties till 
recently, as if there were two different tarwads 
to allintents and purposes. Some attempt 
was made by the plaintiffs in the lower 
Court to show that one or two of the mana- 
gers of the Mundancheri ¢arwad made addi- 
tional contributions for the expenses of the 
plaintiffs’ branch and for re-building a part 
. of their residence, but this attempt completely 
failed, and the Subordinate Judge has not 
placed any reliance on this fact. In these 
circumstances, theonus'lies heavily onthe plain- 
tiffs to adduce satisfactory evidence that 
community of property was maintained be- 
tween their house and that of the defendants 
. at the date of this suit, if it existed at all 
at any time that we know of. Mere lapse 


of time, no doubt, cannot destroy it, but 


lapse of time without any apparent exercise 
of proprietary right is a very cogent circum- 
stance against its continued existence, 
and the presumption against it must tell 
with increasing pressure according to the 
length of the time that has thus elapsed, 
see Moore's Malabar Law page 19. At 
least one hundred years have elapsed in this 
cise after the separation. This sait is ad- 
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mittedly the first attempt made by tke plain- 
tiffs’ branch to assert a right to the properties 
in the possession of the defendants’ house. 
What then is the evidence that the plaintiffs 
have adduced to rebut the presumption in 
this casef It is almost exclusively confined 
to the conduct of three individuals who were 
karnavans of the defendants’ house, named 
Tttirassan Nair, Kombi Nair and Sankaran 
Nair, the immediate predecessors of the first 
defendant in the management of the Mundan- 
cheri house and its properties. We shall pre- 
sently consider the probative value of the evi- 
dence adduced of such conduct. Before we 
do so, we may mention that we attach very 
little weight to the evidence adduced to show 
that the tali tying marriage ceremonies of 
the girls of both the Puvayil and Mundan- 
cheri houses more than once took place to- 
gether at the Mundaucheri house. The evi- 
dence may be true, but it is no proof of any 
community of interest between the two houses. 
It is a matter of common knowledge that 
girls of divided branches of a tarwad are 
often married off together in the same house. 
A tali kattu marriage is an expensive cere- 
mony not undertaken except at long intervals 
of time andthe occasion is availed of for 
the benefit of as many girls as possible, some- 
times including even comparative strangers. 
Nor are we prepared to attach much siguifi- 
cance to the evidence regarding members of 
both the houses jcining at the funerals of 
some of the members of the plaintiffs’ family. 
Assuming that it is true that the Ist plain- 
tiffs mother and grandmother were cre- 
mated at the cemetery used by the defend- 
ants’ branch (regarding which the evidence 
is discrepant), we do not think that this 
leads to any definite inference. The plaintiffs’ 
own evidence goes only to show that the 
cremation took place somewhere near the 
Mundancheri house. We can find nothing 
improbable in a family cemetery being used 
in common by the members of all the divided 
branches of a once united tarwad, though it 
may be in the actual possession and under the 
control of one of such branches. Sentimental 
considerations would generally lead to the 
continued use of the place by all without 
objection by any one. The most damaging 
evidence against the plaintiffs is the way in 
which both branches have dealt with the 
property iv their respective possession. The 
Subordinate Judge finds, and it is practically 
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admitted before us, that the course of dealings 
isin accordance with what one would expect 
if complete separation had taken place bet- 
weeu the branches; and, in our opinion, it is 
entirely inconsistent with the hypothesis of 
any subsisting co-parcenary. The plaintiffs’ 
branch divided itself into three families in 
1876. The nature of the arrangement made 
at this separation does not appear and no docu- 
ment is produced evidencing it, but each of the 
sub-branches seems to have dealt with the 
property taken by it as ifit had unrestrict- 
ed power of disposition over it. The Ist, 
2nd and 4th plaintiffs respectively are the 
senior male members of the three branches. 
Exhibits LXII, LXV, LIV, L, LVII, LVIII 
were executed by the, first plaintif’s sub- 
branch. Some of them ‘were executed by 
several members of that family, without any, 
one of the other sub-branches taking part in 
them, and in Exhibit LIV, the absence of one of 
the members of that sub-branch is expressly 
referred to. Exhibit LVIL isa renewal of 
an older karom granted by the plaintiffs’ 
branch. Exhibits LV and LIX are mort- 
gages executed by several members of the 
4th plaintiff’s branch. Exhibit LXI was a 
mortgage executed by the 2nd plaintiff on 
behalf of his branch. Exhibits LXIV, LX 
and LXII show that each of the three 
sub-branches executed a mortgage of its pro- 
perties to the same creditor.: Some of these. 
alienations are of more importance than others 
and they extend from 1&84 to December 1904 
shortly before the institution of this suit. 
Their combined effect is to show that the 
plaintiffs’ branch conceived itself to be 
entitled to dispose of the properties in its 
possession at the pleasure of its own members, 
and the defendants allowed it to have its own 
way. The defendants’ branch made similar 
alicnations of the properties in its posses- 
sion (see Exhibits ITI, IV, XIII, XIV, XV 
and LXXIV). Exhibit IJI is a usufructuary 
mortgage of 1848 signed by six members of 
the defendants’ house, and Exhibit IV is a 
jenm deed of 1847 executed by eight persons 
consisting of four males and four females. 
It is stated that the male members of 
tke defendants’ branch were all senior to any 
ofthe males ofthe plaintiffs’ branch. Nosuch 
statement, however, is made with regard to 
the females. In any case it is remark- 
able that it was not considered desirable 
to associate in these alienatiors a single 
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member of the plaintiffs’ branch though 
they were living separately from the de- 
fendants. Mr. Ramachandra Aiyar at- 
tempted to show that one Uni Krishnan 
Nair of the plaintiffs’ branch was senior 
in age at the time of the execution of 
Exhibit IV to some of its male executants 
of the defendant’s branch, but this we think 
the evidence does not establish. The point 
is, however, not very material. Mr. Rosario 
contended that the karnavan and the senior 
anandravan alone, or even the karnavan 
by himself, would be competent to execute 
a valid jenm deed for proper tarwad ne- 
cessity. Assuming that this contention is 
right, we cannot ignore the fact that the: 
parties did not act on that footing, as 
many as six persons having taken part in 
the mortgage-deed, Exhibit IL], and eight. 
persons in the fenm deed, Exhibit IV. The 
parties have not adduced evidence as to 
the purposes for which these various aliena- 
tions were made by each of the branches, - 
but they certainly show that neither 
branch imagined that it was competent to 
interfere in the affairs of the other branch. 
A tavazhi which receives an allotment of 
property for its maintenance would or- 
dinarily have no power to encumber it; 
the alienations made. by the plaintiffs’ 
branch and the acquiescence therein by the. 
defendants’ branch are, therefore, of special 
importance. It is not suggested that any. 
power of disposition was conferred on the 
plaintiffs’ branch at the time of the alleg- 
ed original allotment, and if so, what the 
nature and limits of the power were. Mr. 
Rosario is, no doubt, right in his conten-: 
tion that, where community of property is- 
proved to exist, the failure of a branch. 
of a tarwad to object to alienations by an-. 
other branch cannot destroy or affect that, 
right. But where no substantial evidence 
of such community is forthcoming, and the 
parties have lived and- behaved like. 
members of divided families, and no satis-. 
factory explanation is adduced of acquies- 
cence in such alienations, the inference is 
almost conclusive that the branches are no. 
longer parts of a joint family. The right. 
to interdict alienations is of the essence of, 
joint right and the non-exercise of such 
right without any reason shown’ for it is 
crushing evidence of the absence of any 
joint right. 
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We proceed now to deal with the evi- 
dence of the conductof Ittirassan, Kombi 
aud Sankaran, on which the conclusion of 
the Subordinate Judge is mainly based, 
and on which Mr. Rosario strongly relied 
at the hearing of the appeal. We may 
premise, that till 1880 there is no evi- 
dence of conduct referred to as supporting 
the plaintiffs, and that the two branches, not- 
withstanding the subsequent conduct relied 
on, have continued to deal with the pro- 
perties in their possession as if they were 
their own. 

Tttirassan’s conduct in*Original Suit No. 
158 of 1880 is the earliest piece of evi- 
dence in the plaintiffs’ favour. A decree 
had been obtained by a creditor against 
Parvati Amma of the plaintiffs’ branch in 
execution of which he attached some pro- 
perty in Parvati’s possession belonging to 
a temple. Ittirassan, the karnavan of the 
Mundancheri house, instituted the suit (a 
claim previously preferred by him having 
been dismissed on the ground of delay) to 
set aside the sale which had been held in 
pursuance of the attachment. He alleged 
in his plaint, Exhibit A, that the temple 
belonged to his tarwad, that Parvati held 
the property as an allotment for main- 
tenance to her branch without the right to 
alienate it. Parvati was impleaded as the 
Qnd defendant in that suit and, although 
she claimed a mortgage right over the pro- 
perty, she admitted that the two houses 
formed a single tarwad and said, — No 
lands have been set apart for the main- 
tenance of myself and members of the fami- 
ly”, and that the suit was instituted with 
a view to avoid giving maintenance—an 
allegation contrary to the plaintiffs’ present 
case. The auction-purchaser, who was the 
third defendant in the suit, contended that 
there was no community of interest be- 
tween the plaintiffs’ and 2nd defendant’s 
houses, and the third issue framed in the 
suit raised that question. Thus, that issue 
was fought out between a third party and 
Ittirassan, The Subordinate Judge holds 
that that suit was instituted. by ITttirassan 
cut of sympathy for his Puvayil kinsmen 
and not for the benefit of his own tarwid; 
- the lst plaintiff's own evidence and his 
previous admission contained in Exhibit 
Vil show that it was he that induced It- 
tirassan to launch the suit. In the cir- 
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cumstances, we can attach no weight to 
Tttirassan’s admission as against the 
members of his family. Both the District 
Munsif, Mr. Chandu Menon, and the Dis- 
trict Judge, Mr. Wigram, held it proved 
in that case that community of property 
subsisted between the Pnvayil and Mun- 
dancheri houses (Exhibits Dl and E). The 
judgment of the Appellate Court was based 
mainly on two documenis filed as Exhibits 
B and’C in that suit. It is unfortunate 
that neither of these documents is now 
available. Exhibit B dated 1856 is 
described as a decree, and Exhibit C is a 
“ vakalat on stamp paper presented by 
Mundancheri Kannachan Nair and 17 others 
before the Subordinate Court of Calicut, 
dated 2lst April .1848." The District 
Munsif’s judgment made no reference to 
the decree. Exhibit C was referred to as 
showing that Parvati’s grandmother and 
Parvati herself sued jointly with Mundan- 
cheri Nair and the plaintiff in the suitin 
a matter relating to the common interest 
of the ¢arwad. What that matter was does 
not appear. If it related to one of the 
temples that belonged to the original t:rwad, 
it is quite possible that, notwithstand- 
ing the separation of the branches, both 
of them would continue to have rights 
over the temple, but ib would not follow 
that any co-parcenary subsisted with re- 
ferenca to strictly ¢irwad properties. The 
Munsif's judgment was, however, based chiefly 
on the evidence of three witnessas 
whom he caused to be summoned, appar- 
ently to clear up doubts which he him- 
self entertained. The depositions of two 
of them are filed as Exhibits X and Y. 
One of them, the deponent in Exhibit X, 
is still alive and has been examined as the 
plaintiffs’ second witness Their evidenca 
was merely opinion evidence, and the plain- 
tiffa’ second witness in his present deposition 
admits that his opinion was based merely 
on the fact that the membars of both 
houses joined together in performing cere- 
monies. Exhibit Y, the daposition in that 
case of Govinda Pisharodi, who is now 
dead, is not admissible in evidence. It 
could not beadmitted under s:ction 32 clause 
(5) or (6) of the Evidence Act as the 
statement was made post litem motum. See 
11 Cl. and F. p. 85 and Taylor on Evi- 
dence, paragraphs 632-8, Neither is it, 
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in our opinion, admissible. under section 
33 of the Act. Parvati was not a party 
adverse to Ittirassan in that suit with 
respect to the matter to which the state- 
ment related, and that suit cannot be re- 
garded as one between the parties to the 
present suit, See Taylor on Evidence, para- 
graph 469. In any event, his evidence is 
of very small value. On appeal Mr. Wigram 
rested his conclusion on Exhibits B 
and C. He was doubtful whether Par- 
vati was a party to those documents, but 
he was of cpinion that the names of her 
mother. (who was not referred to by the 
Munsif) and her grand-mother were men- 
tioned in those documents. In the absence 
of those documents we are unable to say 
what properties they related to, or to as- 
sume that they related to tarwad pro- 
perties. The defendanis have had no op- 
portunity of explaining the circumstances, 
if any, appearing in those documents 
against them. Moreover, the very prcperty 
which was the subject-matter of that litiga- 
tion was, as pointed out. by the Subor- 
dinate Judge, subsequently alienated by the 
plaintiffs’ branch as if it were its own 
without any protest by the plaintiff in that 
suit. The auction-purchaser, who was a 
stranger, had apparently no means of prov- 
ing his case, although very important do- 
cuments in his favour, Exhibits lII and 
IV in this suit, were presumably within 
the knowledge of both Ittirassan and Par- 
vati, who had apparently combined to de- 
feat the purchaser. In the light of the 
subsequent conduct of the parties, we are 
unable to attach much weight to Exhibits 
DI and E. 

The respondent next relies on the con- 
duct of Kombi Mutha Nair, the successor 
of Jttirassan, in Original Suit No. 226 of 
1891 (Exhibits FF and GG), Original Suit 
No. 326 of 1895 (Exhibit G) and Original 
Suit No. 405 of 1896 (Exhibit H) and 
in the fenm registration proceedings (Hx- 
hibit N). 
Suit No. 226 of 1891. The patta for 
some of the lands in the plaintiffs’ posses- 
sion had for a long time stood in the 
mame of Kozhiseri Nair. The defendants, 
who have persistently ignored in this suit 
the existence of any community of interest 
between the two branches at any time, 
contend that this Kozhiseri Nair was an 
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entire stranger, it being a fact that there 
is a Kozhiseri Nair a stranger unconnect- 
ed with the parties. The Subordinate 
Judge did not accept this contention, and 
we see no reason to differ from him, 
The probabilities are that before the 
separation the pitta stood in the name of 
Kozhiseri Nair, the second stani, and conti- 
nued to do so afterwards. The Revenue 
authorities transferred the patti to the name 
of Kombi Nair the then holder of Kozhiseri 
Nair’s stanom. The plaintiffs took advantage 
of the opportunity, owing probably to their 
impoverished circumstances, to refase to 
pay the revenue due on the lands, although 
they had paid it hitherto, and the land still 
continued in their possession. The Revenue 
Officers naturally collected the revenue from 
Kombi Nair notwithstanding his objection 
(Exhibit R), and although he protested 
against the transfer of the patta to his name. 
Original Sait No. 226 of 1891 was instituted 
by him to recover from the plaintiffs’ branch 
the revenue that he had paid to Government. 
The defendants in that suit contended that 
they and Kombi Nair belonged to one undivid- 
ed tarwad, and that there was no cause of 
action against them. The first issue raised 
that question, but the Munsif considered it 
unnecessary to decide it. The District Judge 
in A. S. No. 31 of 1905 in another suit similar 
to O. S..No. 226 also declined to decide that 
question. Both Courts held that the plaintiffs’ 
branch was bound to pay the revenue, and 
the Munsif decided the suit in Kombi's 
favour. Now,in the course of that suit, 
Kombi Nair’s Pleader made a statement, 
marked GG, in which he stated “there is 
community of interest between the two 
houses.” This is strongly relied on by the 
plaintiffs. It does not appear that the plaint 
signed by Kombi Nair contained any state- 
ment to this effect. The admissibility of thia 
statement was impugned before us on the 
ground thatthe Pleader’s signature is not to 
be found in it, but Exhibit GG is only a copy 
of his statement, and we think we may take 
it that the original must have been signed 
by the Pleader. Assuming that the Pleader 
had authority to make the statement, it has 
to be remembered that Kombi was then only 
a junior member of the tarwad. His admis- 
sion, even if admissible against the other 
members of his family, is not of much value. 
Original Suit No. 326 of 1895 was instituat- 
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ed by some of the junior members of the | 


plaintiffs’ branch against the senior and other 
members of that branch for recovery of 
maintenance. Kombi Nair, who had then 
succeeded to the karnavanship of the Mandan- 
cheri house, was impleaded as first defendant 
on the ground that he was the manager of 
the entire tarwad, but no relief was claimed 
against him. He disclaimed all liability for 
the plaintiffs’ claim, and stated that pro- 
perties had been already allotted for the main- 
tenance of the plaintiffs’ branch. The Mansif 
held that Kombi was an unnecessary party to 
the suit. The plaintiffs in this suit rely on 
Kombi’s statement, tlfat property had been 
allotted to the Puvayil house for maintenance, 
as corroborating their case, bat this is not an 
admission that after the allotment or at the 
time of that suit community of property ex- 
isted between the two branches. 

Original Suit No. 405 of 1896 was also a 
suit in which the dispute was between 
members of the plaintiffs’ branch. Kombi 
who was made the Ist defendant in that suit 
algo did not put in an appearance. No in- 
ference of any admission can be made from 
his non-appearance. There was next a suit 
by a stranger, Original Suit No. 194 of 
1901, against the members'of both the plain- 
tiffs’ and the defendants’ branches in connec- 
tion with a kuri started by Kombi, who had 
died before the suit was instituted. 
The suit was dismissed on a technical point, 
but it should be noticed that in the 
written statemant, Exhibit VI, put in 
by the present lst defendant and 17 other 
members of the defendants’ family, they dis- 
tinctly denied any community of interest bə- 
tweeu them and the members of the plaintiffs’ 
branch, who were defendants Nos. 19 to 33 in 
that suit. Exhibit VI was really the first 
statement in a Court of Justice of the junior 
members of the defendants’ family of their 
legal position with regard to the plaintiffs’ 
family, and it is one of complete denial of the 
plaintiffs’ right. 

In the meanwhile, Kombi nad claimed, when 
the registration of jenm titles and the issue 
of patias in Jenmis’ names was carried onb in 
Malabar under the recent Jenm Registration 
Act, that the jenm of the lands in the posses- 
sien of the plaintiffs’ branch should be re- 
gistered in his name (Exhibit N dated July 
1897), and a similar petition was putin by 
his successor Sankarari in 1900. The request 
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was acceded to. The plaintiffs’ branch then 
refused to pay the revenue, the Ist defendant 
had to pay it, and it would appear that he 
instituted a snit to recover the amount from 
the plaintiffs. He promptly put in petitions, 
Exhibits LIL and LII, stating that his own 
branch had no jenm right over the properties 


_in the plaintiffs’ possession, that there was 


no community of interest between the two 
houses and that the patta for those lands 
should be transferred to the name of Appu 
Kuttan Nair of the plaintiffs’ house. The 
Revenue Department has not yet granted his 
request owing to the opposition of the plain- 
tiffs. He then put in a petition relinquishing 
the lands, but this, too, was not accepted (sea 
Exhibit U). The Revenue authorities are 
apparently awaiting the result of this suit 
before finally deciding on the course to be 
adopted with regard to the lands in the plain- 
tiffs’ possession, 

One remark may be made with reference 
to Kombi’s statement in the suit of 1895 and 
Ittirassan’s statement in the suit of 1880, 
supposing it to have been made bona file, as 
well as with regard to Exhibits X and Y. 
There was no formal document evidencing 
the separation of .the txo branches, at 
whatever time ib took place. Although each 
branch managed its own affairs and dealt 
with the properties in its possession in any 
manner it pleased, and although the legal 
inference from the conduct of both branches 
might be that community of interest between 
the branches, if it ever existed at all after 
the separation of the plaintiffs, had ceased, 
it is perfectly possible that a lay mind might 
be under the impression that the co-parcenary 
union would subsist in some attenuated form 
in the absence of a dissolution of it by a 
formal instrument between the parties. Such 
opinions of members ot the family cannot affect 
their status, see Sri Raja Lekhshmi Deri Garu 
v. Sri Raja Surya Narayana Dhatrizu 
Bahadur Garu (1). It is important to note 
that Kombi Nair repudiated any liability 
which might result from community of in- 
terest and the tarwad did the same by Bx- 
hibit VI. Kombi might have honestly 
believed that, as there was no formal cone 
veyance or deed of partition vesting the jenm 
right in the plaintiffs’ branch of the lands 
in its possession, he was entitled to be re- 


cognized as jenmi and to have the registry 
(1) 20 M. 256; 24 I. A. 118, 
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in hisname, We do not think that he intend- 
ed to assert any actual proprietary right over 
those properties. He must have known that 
the plaintiffs had heavily encumbered them, 
and he had never objected to their doing so. 
It is clear to our minds that, apart from any 
vague conception of the existence of co- 
parcenary right, both branches thought, until 
shortly before the institution of the suit, 
that each was entitled to enjoy the property 
in its own possession with absolute powers of 
disposition. The documents we have already 
referred to appear to us to be conclusive on 
this point. We abstain from expressing any 
opinion on the rights of the parties with 
respect to properties vested in the temples of 
the family, as they might not stand on the 
same footing as real tarwad properties, The 
conduct of Ittirassan and Kombi has, no doubt, 
made the decision of the question at issue be- 
tween the parties difficult; but, after careful 
consideration of the admitted facts and the 
whole of the evidence put before us, we have 
come to the conclusion that on the date of this 
suit and at the time of the sale of the elephant 
which has given rise to this litigation there 
was no community of interest between the 
plaintiffs and the defendants. 

We have already observed that the Sub- 
ordinate Judge has not dealt with the question 
whether, assuming that there is community 
of interest between the parties, the defendants’ 
contention is not well-founded that the pro- 
perties in their possession must be taken to 
have been allotted to them for their enjoyment, 
that the plaintiffs could not, therefore, make 
any claim with respect to the income arising 
from those properties or to what was purchas- 
ed out of such income, and that, as the plain- 
tiffs did not allege that the elephant was 
purchased ont of the proceeds of the corpus, 
their suit must fail. The District Court in 
Exhibit IX stated that it was undisputed 
that both branches had the properties in their 
respective possession allotted to them for en- 
joyment. The Munsif who disposed of Ori- 
ginal Suit No 226 of 1891 took the same 
view. Itis highly improbable that an ar- 
rangement, under which there was an allot- 
ment to one branch only and the rest of the 
properties was fo remain common property 
with the management shifting to the 
eldest member of both branches, would re- 
main in furce for any considerable time. 


Exhibits LXXII and LL also show that 
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this was not the arrangement which the 
plaintiffs first thought of putting forward. 
We are of opinion that at the time of 
separation the understanding must have been 
at any rate, that the żarwad properties in 
the possession of the defendants’ branch 
should be enjoyed by them for their main- 
tenance. On this ground also the suit 
must fail. 

We should point out that the defendants 
in the suit in order to defeat the plaintiffs’ 
claim have gone too far in denying all con- 
nection between the two houses. The title 
of Kozhiseri Nair does appear to have been 
held by at least one member of the plaintiffs’ 
family. When a tarwad of position separates 
into two branches, it is not likely that 
honorific titles would be appropriated to one 
branch only or that the uraima right over 
all the temples would be given over to it. 
The circumstance that the members of the 
defendants’ branch have for a long time 
been senior in age to those in the plaintiffs’ 
house has enabled the defendants to put 
forward these contentions with some plausi- 
bility; unless, however, the holders of the 
titles are entitled to hold any properties 
in virtue of their position the question would 
not be of any legal importance. It is 
unnecessary to consider the other questions 
raised in the case. In the result, we reverse 
the decree of the lower Court and dismiss 
the suit with costs in both . Courts. 

Suit dismissed. 





ALLAHABAD HIGH COURT. 
SECOND Oiviz Apreat No. 340 or 1910. 
January 28,1911. ` 
Present:—Mr. Justice Griffin. 
KHUBI AND ANOTHER— PLAINTIFFS 
APPELLANTS 
versus 
RAMJAS AND GTHERS— DEFENDARTS— 
RESPONDENTS, 

Pre-emption—“Hissedaran patti deh”, meaning of. 

The Wajib-ul-arz of a village gavea right of pre- 
emption first to brothers or descendants from the same 
stock and secondly to hissedaran patti deh: Held, 
that the expression “hissedaran patti deh” means co- 
sharers in the same patti. 

Second appeal from the decision of the 
Additional Subordinate Judge of Saharanpur, 
dated the 23rd March 1910. 

Mr. Nihal Chand, for the Appellanis 

Mr. S. A. Haider, for the Respondents, 


Vol. 1X] 


SHEOAGAMEH SINGH b. BODHAI SINGH. 


Judgment.—this appeal arises out 
of aiguit for pre-emption. The plaintiff isa 
co-sharer in the village bat not in the patti 
in which the property sold is situated. 
The vendee is a stranger. The plaintiff 
bases his claim upon a provision of the 
wajib- ul-arz which gives a right of pre-emp- 
tion first to brothers or descendants froni the 
same stock; and, secondly, to hissedaran patti 
deh, 

From a rubkar of the Court of first 
instance on the record it appears that the 
original wajzb-ul-arz was inspected by the 
“ Munsif who found that*the words ran as set 
out above hissedaran pathi deh. The Munsif 
was of opinion that the word deh was added 
after the writing of the words hissedatan 
patti. The plaintiffs’ suit was dismissed by 
both the Courts below. 

On behalf of the appellant it is contended 
that the words hissedaran patti deh should be 
interpreted as meaning co-sharers in the 
village and the patti. That would mean that 
we would have to read the original as hissze 
daran patti va deh, Tt is quite possible that 
the co-sharers of the village did meanthatthe 
co-sharers of the village would have a right 
of pre-emption failing nearer  co-sharers 
against strangers. At the same time, it is 
impossible to hold that the words actually 
used in the wajib ul-arz give the co- sharers i in 
the village a right of pre-emption even 
against strangers, and I think it would be 
going too far fora Court to take upon itself 
to correct the record of an entry in the 
wageib-ul-arz, 

I must agree with the Courts below that 
under the wajzb-ul-arz the plaintiffs have no 
right of pre-emption and their suit has been 
properly dismissed. The appeal is dismissed 
with costs. 

Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Civic Revision No 107 or 1910. 
February 9, 1911. 
Present:_—Mr. Justice Griffin. 
SHEQALAMBH SINGH AND OTHERS— 
APPLICANTS—A PPELLANTS 
` Versus 
BODHAL SINGH AND ANOTHER— 
Responpents—Opposite Parry. 


Civil Procedure Code (Act V of 1908), O, XLI, rr. 11, 
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17—"“Dismissed for default”, meaning of—Pleader 
present but unable to argue case owing to physical dis- 
ability — Revision. 

The dismissal of an appeal for default implies that 
the appellant was not present at the hearing of the 
appeal eitherin person or by a Pleader. Therefore 
where a Pleader for an appellant is present but 
is prevented by physical disability from arguing 
the case and the Judge dismissed the appeal, such 
dismissal, it was held, was not for default. 

A revision can lie to the High Court from such 
dismissal. 

Revision against the’ order of the District 
Judge of Benares, dated the llth July 
1910, _ 

Mr. Kalindi Prashad, for the Applicants. 

Mr. Gulzari Lai, for the Opposite Party. 

Judgment.—tThis is an application 
for revision of the order of the learned Dis- 
trict Judge of Benares dismissing the appli- 
cants’ appeal., The facts as set oub in the 
judgment of Court below are as follows:— 

“The suit was called on 10 minutes ago. 
Tt is now 1-20 P. m. Pandit Uma Kant 


-Pande, one of the Pleaders for the appellants, 


who was then in Court informed me that 
he had a sore throat. As he had two col- 
leagues engaged with him, I fold him 
that one of them would have to argue the 
appeal if he could not, or I would dismiss 
it. He went off then and has not returned, 
nor has any of his other colleagues put in 
an appearance I have waited more thana 
sufficient time and decline to wait any longer. 
The appeal is dismissed for default with 
costs”. 


Itis clear from the above facts that the 
Court below would have exercised a wise 
discretion if he had waited some time longer 
before taking. up the case. On behalf of 
the plaintiffs, opposite parties,'it is contended 
that no application in revision lies inas- 
much as the remedy open to the opposite 
party lay in an application under Order XLI, 
rule 19, which provides that when an appeal 
is dismissed for default under rule 11 or 
rule 17 of Order XLI the appellant may apply 


„to the lower Appellate Court for re-ad mission 


of the appeal. This argument proceeds upon 
the assumption that the appeal was, asa 
matter of fact, dismissed for default as is 
stated in the judgment of the Court be- 
low. A dismissal for default implies that 
the appellant was not present at the hearing 
of the appeal either in person or by a 
Pleader. In the present case the Pleader 
for the appellant was present but was pre- 
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vented by physical disability from arguing 
the ease. I think that under the circum- 
stances ib can scarcely be said that there was 
no appearance on behalf of the appellant. 

T allow the application, set aside the order 
of the Court below and direct that Court to 
decide the appeal on the merits. Costs of 
the application to be cost in the appeal. 

. Application allowed. 





CALCUTTA HIGH COURT. 
ORIGINAL Civiu Suir No. 463 or 1906. 
February 2, 1910. : 
Present:—Mr. Justice Fletcher. 
KING — PrAINTIFE 
versus 

SECRETARY or STATE ror INDIA 

‘ in COUNCIL— DEFENDANT 

Master and servant—Crown, services wunder—Right 
to dismiss servant—Notice—Payment of wages jor 
period of notice—East India Company, powers of — 
Secretary of State—Right of dismissed servant— Gov- 
ernment of India Act (3 & 4 Will. IV, Ch. 85), s. 75— 
Government of India Act (21 & 22 Vict. Ch. 106), s. 65. 

Tt is a general rule and a well-established prin- 
ciple that the Crown, in the absence of a statutory 
provision, can dismiss any servant in its Civil or 

ilit employ. 
iets as woud apply to the persons employed 
r the Government of India who are engaged 


unda nged 


in certain commercial undertakings of the 


te f 
Mhe position of a servant of the East India Com- 


pany was exactly the same as the position of a servant 


the Crown. oye 
ap of the Crown who has been dismissed 


have no higher right against the Secretary of 
State than he would have had against the East India 


ompany. . , ae 
5 A ak who has received his notice of dismissal 


and got his wages for the remainder of the term 
covered by the notice, cannot maintain an action for 
wrongful dismissal. f 

Suit for wrongful dismissal. 

Mr. Pugh, for the Plaintiff. 

Mr. Sinha, for the Defendant. 

Judgment.—this is a hopeless and 

ivolous action. 
ithe plaintiff, Mr. Arthur John King, was 
employed by the Government of India in a 
tea garden in Port Blair, in the Andaman 
Islands. The plaintiff in his plaint alleges 
that in the month of February, 1887, Mr. A. 
P. Macdonnel, the then Officiating Secretary 
to the Government of ladia, wrote to the 
then Superintendent of Port Blair setting out 
the terms on which the employment of the 
plaintiff was sanctioned by the Secretary of 
State, viz., that after an engagement of three 


years the plaintiff’s services should be retained 
for an undefiend period, un a salary of 
Rs, 350 a month increasing by annual 
increments together with a commission of 
fire per cent. on the net profits of the tea 
garden. There were certain other allowances 
which were to be made to the plaintiff and 
he was to beentitled to six calendar months’ 
notice if his engagement was to be terminat- 
ed. The plaintiff further alleges that on the. 
4th July, 1887, the Government of India 
decided that the grant of leave to the plain- 
tiff should be regulated by the Rules of the 
Civil Leave Code applicable to uncovenanted 
officers of the Government, and such deci- 
sion was communicated to the plaintiff by and 
on behalf of the Government of India and 
was accepted and agreed to by the plaintiff, 
and therenpon by mutual agreement the 
Regulations of the Civil Leave Code became 
a part of the contract between the parties. 

The plaintiff also alleges that by mutual 
consent and agreement the terms of his 
employment were further varied so that he 
should be entitled to receive one year’s 
notice instead of six months to terminate 
his employment, and that this and other 
changes in the terms of his employment 
were duly sanctioned by the then Secretary 
of State and accepted by the plaintiff, 

On the 17th February, 1905, the then 
Superintendent of Port Blair wrote to the 
plaintiff and asked if he was prepared to 
dispense with the one year’s notice to 
which he was entitled under the terms of his 
covenant and if he was prepared to leave, the 
Government would pay him one year’s 
salary and a bonus of :£ 200 and he was 
informed that in any case he must accept 
that letter as a notice of the termination of 
his employment. 

On thel8th July, 1905, the Government 
of India closed this tea garden and paid to 
the plaintiff his salary up to the 17th Feb- 
ruary, 1906, and healso received from the 
Government the bonus of £ 200 or Rs. 3,000. 

The plaintiff’s case is that he is entitled 
to damages, one year’s salary from the 18th 
July 1905, and to the commission to which he 
was entitled under tho terms of his contract. 

Now, the first question is, what is the nature 
of the plaintiff’s employment ? 

That he was employed under the Crown 
there is now doubt 

Ii is a general rule and a well-established 
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principle that the Crown in the absence of sta- 
tutory provision can dismiss any servantin its 
Civil or Military employ. 

It is said thatit does notapply to the per- 
sons employed under the Government of India 
who are eugaged in certain commercial under- 
takings of the Government. Now, the only 
right which the plaintiff can have against the 
Crown, which is not the ordinary right of a 
servant of the Crown, is in the eventif he had 
a different right against the Hast India Come 
pany. : 

Section 65 of the statute, (21 and 22 Vict. 
Chap. 106), gives certain persons a right of 
action against the Secretary of State. Now, 
what was the position of a servant of the 
East India Company prior to the time when 
British India was taken over by the British 
Crown ? 

IË appears to me that the posivion of a sér- 
vant of the Company was exactly the same as 
the position of a servant of the Crown. It is 
enacted by section 75 of 3 and 4 Will. IV, 
Chapter 85 that “ Nothingin this Act shall 
take away the power of the said Court of 
Directors to remove or dismiss any of the offi- 
cers or servants of the said Company but 
that the said Court shall and may at all times 
have full liberty to remove or dismiss any of 
such officers or servants at their will and 
pleasure, ” 

The Company, therefore, had exactly the 
same right of dismissing servants as the 
Crown has, but evenin this case, if the plain- 
tiff had a right of actionagainst the. Crown, 
I should hold that his suit could not succeed. 
It seems to me wholly wrong to say that the 
sarvant, who had received his notice of dis- 
missal and got his wages for the remainder of 
the term covered by the notice, could main- 
tain an action for wrongful dismissal. It 
seems to involve the anomaly that the person 
dismissed in the eleventh month of the notice 
would receive a larger amount than if he was 
dismissed in the first month. I think from 
the plaintiff's own statements in the plaint 
that the plaintiff has been treated by the 
Government with great consideration. 

It only remains for me to say that the plaint 
discloses no cause of action against the Sec- 
retary of State and the suit must be dismissed 
with costs on scale No. 2. 

Suit dismissed. 

Attorneys for the Plaintiff: Lesli and Hinds. 

Attorney for the Defendant: Kesteven. 


CALCUTTA HIGH COURT. 
ORIGINAL Cryin Sort No, 194 or 1908. 
December 16, 1910. 
Present:—Mr. Justice Stephen. 
SARAT CHANDRA DAS—Puarntire 
versus 
SECRETARY or STATE vor INDIA 
In COUNCIL—Derenpayt. 


Pensions Act (XXIII of 1871), s. 4—Jurisdiction of 
Civil Court to entertain claim relating to pension — 
‘Pension,’ meaning of—Payment after termination of 
service —Spectfic agreement of service. 


Section 4 of the Pensions Act debars a Civil Oonrt 
from entertaining a suit relating to any pension 
or grant of money conferred by the Government, 
whatever may have been the consideration for any 
such pension or grant and whatever may bave been 
the nature of the payment for which such pension or 
grant may have been substituted. 

Plaintiff was a member of the Education Depart- 
ment of the Government of Tndia in 1881. In that 
year he was employed by the Government of India, 
to undertake a highly dangerous journey into Tibet. 
Under the terms of his employment, he received 
Rs. 800 a month as pay. 

After his return from Tibet, plaintiff received Rs. 300 
as his pay till September 1902, when he was com- 
pelled to revert to the Education service. Since ` 
that date, plaintiff received only Rs. 150 a month 
as his pay till his retirement in 1904 Plaintiff 
brought this suit against the Secretary of State for 
a declaration that he was entitled to receive from 
the defendant Rs. 300 a month for the rest of 
his life and to recover the balance due. 


Held, that the claim of the plaintiff was a claim 
toa pension within the terms of section 4 of the 
Pensions Act. As plaintiff was in Government 
service during the whole ofthe time from 1881 to 
1904, anything payable to him after the termina- 
tion of that service was in the nature of a pension. 
Any payment which the defendant was bound under 
the termsof the Tibet employment, to make to 
plaintiff after the termination of thatservice was also 
a pension. 

Messrs. B. Ohakravarti, 0. R. Das, B. K. 
Lahiri, J. M. Sen-Gupta, for the Plaintitf. 


The Advocat-General, Messrs. S. F, Sinha, 
R. C. Bonnerjec, for the Defendant. 


Judgment.—This suit is brought by 
the plaintiff for a declaration that he is entitl- 
ed to receive from the defendant payment of 
Rs. 300 a month for the rest of his life, and 
to recover from him a sum of Rs. 8,610 re- 
presenting the balance of this sum that is 
due to him on the default of the defendant to 
pay him this amount since the 25th May 
1902. The facts of the case are peculiar, 
and it is admitted that shortly they are as 
follows: In 1881 the plaintiff was acting as 
a school master in the employment of the 
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Education Department of the Government of 
India at Darjeeling. In that year he was 
employed by the defendant to undertake a 
highly dangerous journey into Tibet and to 
make certain inquiries there, the result of 
which, if the expedition were successful, 
would be useful to the Government. The 
terms on which he was employed are contain- 
ed in # document dated the 4th September, 
1881, signed by Mr. Cockerell, who was at 
that time Secretary to the Government of 
Bengal, and was authorised to act in the matter 
for the defendant, The document begins: 
“The conditions upon which Babu Sarat 
Chandra Das, Deputy Inspector of Schools 
(at) Darjeeling will proceed to Tibet are the 
following.” His duties are then set out and 
are, briefly to go to Lhasa, see as much of the 
country as he can, and return to India in 
about a year if he can manage to do so. He 
is to receive articles to the value of Rs. 5,000 
wherewith to defray hisexpenses. Paragraph 
3 of the documant then goes on “From the Ist 
September, 1881, his pay will be raised 
during good behaviour to Rs. 300 a month ” 
and arrangements are made, with which we 
are not concerned, as to how Rs. 300 a month 
was to be paid to him daring his absence, and 
what was to happen in case of his death 
before his return to British India. He carri- 
ed out his instructions and returned to 
Darjeeling on the 27th December, 1882. The 
case made in the plaint is that from that date 
he served the Government of India on de- 
putation, being nominally in the Education 
service, though he repeatedly applied to the 
Government to be treated as actually a 
member of the Education service, so as to 
become entitled to the emoluments and pro- 
motion to be expected by a man in that posi- 
tion. This state of things continued till Sep- 
tember, 1902, when in spite of his protests, he 
was compelled to revert to the Hdacation 
service as a preliminary to making him retire 
as a member thereof. He was so retired, 
apparently in 1904, though this is not stated 
in the plaint, after having been placed on 
furlough in February 1902. He continued 
to draw Rs. 300 a month from the begin- 
ning to the 25th May 1902, since when he 
has received only Rs. 150a month. 

The defendant now argues that the plaint 
discloses no cause of action and that the suit 
must be dismissed accordingly. His case is 
that the plaintiff claims the Rs. 3¢Qa month 


either as pension or pay. If he claims it as 
pension he is met by section 4of the Pensions 
Act, 1871, which provides that“ Except as 
hereinafter provided no Civil Court shall 
entertain any suit relating to any pension or 
grant of money or land revenne conferred or 
made by the British or any former Govern- 
ment, whatever may have been the con- 
sideration for any such pension or grant, and, 
whatever may have been the nature of 
the payment, claim or right for which such 
pension or grant may have been substitut- 
ed.” Ifheclaimsit as pay the defendant 
has a rightto dismiss him at pleasure, con- 
sequenty he may dismiss him on such terms 
as he sees fit. Further, in England the 
Crown is not bound by a contract of service ; 
it can dismiss its servants at will, and is not 
bound to pay salary, pension, or other remu- 
neration for any services rendered either past 
or future; and the East India Company was, 
and consequently the Secretary of State now 
is, in the same position. 

To this the plaintiff replies that the Crown 
in England is bound by contracts of service 
as a private individual would be except that 
where the contract enables the servant to 
exercise delegated sovereign powers the 
Crown may dismiss him at pleasure. Even 
though a public servant is liable to be dis- 
missed at pleasure, yet if he is not dismiss- 
ed during his public service he is entitled in 
England to enforce his rights under the 
contract by a petition of right. In India the 
East India Company could, and the Secretary 
of State can enter into contracts by which 
they are bound provided the contract is one 
which could be entered into by a private 
individual, and the contract does not support 
to be entered into in the exercise of sovereign 
rights. In India the Secretary of State is 
legally bound by such contracts by force of 
21 and 22 Vict. Ch. 106, section 65, and the 
Pensions Act does not impair the contractor’s 
rights, and does notin terms apply to this 
case. 

In these circumstances the first thing I 
have to decide is whether the case is govern- 
ed by section 4 of the Pensions Act; that is 
whether on the plaint as I have described 
it, the plaintiff is claiming Rs. 300 a month as 
pension in the terms of that section. 

The defendant’s case is he is doing so be- 
cause the opening words of the plaint shew 
that he was in the employment of the defend- 
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ant at the time of the contract, and para. 
10 where he sets out what subsequently 
happened to him, shows that he never left 
that service till he was retired, but on the 
contrary asked to be re placed in his former 
branch of it whereby his prospects would 
have been materially improved, if, that is, 
his reinstatement in the Education service 
had taken place early enough to enable him 
to secure promotion. The plaintiff served 
the defendant continuously till 1902 or 1904, 
any payment made after his services had 
. ceased must, thertfore, be taken as made 
in consideration of that service, and js, 
therefore, a pension in the most usual sense 
of that word; and any claim to itis a claim 
to a pension? 

To this the plaintiff replies in argument 
that the service of the plaintiff in Tibet 
must be taken as wholly independent of any 
other serviée that he may at any time have 
rendered to the Government. An expedition 
of the character of that undertaken by 
the plaintiff is so widely different from the 
ordinary duties of 2 member of the Educa- 
tion service thatit must be taken on the 
same footing as if it had been rendered by 
a stranger, and as soon as it was concladed 
safely and according to the terms of the 
defendant's instructions, theconsideration was 
earned however it was to be paid and 
whatever might happen afterwards. He 
was not bound to continue to serve the 
Government, and the present claim is not 
one for pension, but for an annuity which 
may for present purposes be taken as repre- 
senting a lump sum of money payable at the 
end of the expedition. l 

The plaintif urges that the term “daring 
good behaviour” used in para. 3 of the docu- 
ment of 4th September 1881, is equivalent 
to “for life,” and as far as the present argu- 
ment is concerned the defendant admits that 
this must be taken to be so; as it would 


have this effect in the absence of any proof of. 


want of good behaviour, an issue which ib 
would be forthe defendant to prove; and 
which, of course, it is not now open to me to 
consider. 

It may be fair to both parties to point 
out that the defendant has pleaded that 
the plaintiffs’ actions and conduct have 
not been such as to fulfil the condition of good 
behaviour; but this plea was withdrawn at the 
commencement of the hearing. 


On considering the arguments that have 
been addressed to me on this part of the 
case, which turns, of course, merely on the 
meaning I attach to the plaint, including 
the document of 4th September 1881, I 
find that those of the defendant must prevail. 
The terms of the document are “that his 
(the plaintiff's) pay will be raised,” which 
according to the defendant’s contention I must 
read as equivalent to “he shall receive.” 
Daring his absence in Tibet he is to receive 
salary, and I cannot but regard this as a 
payment of the same kind as that which he 
had already been receiving in the Hducation 
service. According to his own case he was 
in the service of the Government of India 
on deputation for some twenty years after 
his return from Tibet and repeatedly asked 
to be treated as a member of his former 
branch of Government service, which seems 
to me to goto show that he is treatiug 
the whole of his service under Government 
as one service, and that he cannot separate 
the expedition from the service before and 
after it took place. Hereverted to the Edu- 
cation service in 1902 and was retired in 
1904, but as he seems not to have acquiesced 
in what was then done, and had, I suppose, no 
choice in the matter, I do not think these 
facts are of much importance. 

The conclusion seems to me inevitable that 
he must be taken to have been in Govern- 
ment service during the whole of the time I 
have mentioned; and that anything payable 
to him after the termination of that service 
is in the nature of what is commonly 
understood asa pension. This being so, I 
am unable to avoid the conclusion that any 
payment which the defendant is bound by 
the terms of the document of 4th September, 
1881, to make to the plaintiff after the 
termination of his service is a pension as it is 
ordinarily understood. The plaintiff has 
attempted to argue that itis nob a pension 
within the terms of section 4 of the 
Pensions Act; but the terms of that enact. 
ment relating to pensions, seem to be amply 
to cover the present case, though they have 
been carefally framed so as to cover a great 
many others. 

The plaintiff’s suit must ascordingly fail 
on this point and it is unnecessary that [ 
should express any opinion on how far the 
numerous authorities dealing with the 
liability of the Crown aud the Secretary 
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of State to be sued on contracts of service 
apply to the present case. 
The case is accordingly dismissed. 
Case dismissed. 
Solicitors for the Plaintiff: Messrs. Norendra 
Nath Sen & Co. 
Solicitor for the Defendant: O. H. Kesteven. 


CALCUTTA HIGH COURT. 
Civin Runs No. 4459 or 1910. 
March 2, 1911. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

SRINIBAS PROSAD SINGH ano 
ANOTHER— J UDGMENT- DEBTORS —PETITIONERS 
versus 
KESHO PROSAD SINGH—Decree- 
HOLDER— OPPOSITE Pasty. 

Stay of execution—Secretary of State giving security 
for appellant—Act of Sovereign power—Municipal 
Courts, jurisdiction of—No proof that sanction given 
by Secretary of State with concurrence of majority of 
votes at meeting— Whether seowrity valid-—-Government 
of India Act (21 and 22 Vict. C.106), ss. 2, 40—Civic 
Procedure Code (Act F of 1908), O. XLI, rr.5, 6-- Policy 
of legislation in stay of evecution—Doctrine of 
equitable estoppel not applicable to Government—Act af 
State, what is—Secretary of State standing security for 
minor appellant, whether act for purposes of Government 
of India, 

When the Secretary of state choosesto give a 
guarantee for the due performance of a decree 
obtained by one private individual against another 
private individual, the act cannot be appropriately 
designated as an act of Sovereign power, and the 
Municipal Courts have not only jurisdiction, but it is 
their duty, to determine whether the guarantee is 
valid and would be enforceable if the occasion arise 
for its enforcement. 

When the security given by the Secretary of State 
ig not shown to have been sanctioned by him with 
the concurrence of a majority of votes at a meeting 
as required by section 40 of the Government of India 
Act, 1858, it is not valid. 

Per Mookerjee, J—The policy of the Legislature is 
that the decree-holder is to be allowed to reap the 
fruits of his decree unless sufficient cause is 
established for stay of execution. 

The effect of the doctrine of equitable estoppel 
does not apply to the Government in the case of un- 
authorized acts or omissions on the part of its officers 
and agents, nor are public officers concluded by acts 
done in their official capacity. 

Therefore, if the Secretary of State exceeds the 
authority delegated to him,the holder of the office 
for the time being, when sued in a Municipal Court, 
is entitled to urge by way of defence the ultra vires 
character of the transaction. 

An act of State is essentially an exercise of 
Sovereign power and cannot be challenged or con- 
trolled or interfered with by the Municipal Courts. 


But the Courts must decide whether a particular act 
is in truth an act of State or not. 

Salaman v. Secretary of State, (1906) 1 K. B, 618 
at p. 689; 57 L. J. K. B. 418; 94 L. T. &58, relied upon. 

Per Mookerjee J, (Leunon J, dissenting):—A. 
covenant by the Secretary of State that a minor 
appellant shall duly act in accordance with the decree 
of the Appellate Court and shall pay whatever may 
be payable by bim thereunder, and if he should fail 
therein, the Secretary. of State will be liable to pay 
the same, is not an engagement made for the pur- 
poses of the Government of India within the meaning 
of sections 2and 40 ofthe Government of India 
Act, 1858. 


Rule for stay of executign in the matter of 
Regular Civil Appeal No. 441 of 1910. 

Mr. S. P. Sinha, Dr. Rash Behary Ghosh, 
Babu Ram Charan Mitra, Senior Govern- 
ment Pleader, and Babu Mohini Mohan 
Clatterji, for the Petitioner. 

Mr. B. C. Miiter, Babus Provash Chandia 
Mitra; Manmotha Nath Mukherjee and Narendra 
Chendra Bose, for the Opposite Party. 

Mr. G. H. B. Kenrick, Advocate-General, 
for the Secretary of State. 

Judgment. 

Mookerji, J.—This rule was granted upon 
an application under Order XLI, rule 5 of 
the Civil Procedure Code of 1908, for stay of 
execution of the decree of the Court below. 
At the time the rule was issued, the Court 
also made an order under sub-rule (4) of that 
rule for stay of execution pending the hearing 
of the application. The circumstances under 
which the application has been made may.be 
briefly narrated. Maharani Beni Prasad 
Kuari of Dumraon died on the 13th Decem- 
ber 1907. The plaintiff, Kesho, Prosad 
Singh, alleges that two days later, he was 
evicted from the Raj estate, though he was 
the rightful owner thereof, and onthe 16th 
December 1907 the Court of Wards declared 
an infant Jung Bahadur Singh, now known 
as Maharaj Kumar Srinivasa Prosad Singh, 
as the owner thereof and took possession of 
the Raj on his behalf. On the 5th February 
1909, Kesho Prosad Singh commenced an 


“action in the Court of the Subordinate Judge 


of Shahabad for declaration of his title, for 
recovery of possession of the Dumraon Raj 
estate, for accounts and mesne profits and 
for incidental reliefs. The suit which was 
valued at three crores of rupees was brought 
against the infant Jung Babadur Singh 
alleged to have been adopted by the Jate 
Maharani under an authority from her 
husband Maharaja Sir Radha Prosad Singh; 
the Collector of Shahabad, as representing 
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the Court of Wards, and the manager 
under the Court were also joined as defend- 
ants. The claim was strenuously resisted on 
behalf of the defence and after a protracted 
trial, extending over many months, a decree 
was made in favour of the plaintiff on the 
12th August 1910. The operative part of 
the decree is in the following terms: “The 
plaintiff. Babu Kesho Prosad Singh, being the 
Jawful heir of the Dumraon Raj is entitled to 
recover possession of all the properties apper- 
taining thereto and the defendant should make 
over peaceful possession of the same. He is 
further entitled to the reliefs prayed for in 
the plaint. The Court of Wards is liable to 
render accounts of all moneys, moveables and 
immoveables, of which it took possession ab 
the time of its assumption of the charge of 
the estate. Itis further declared to be liable 
for mesne profits and other benefits for the 
period the plaintiff is kept out of possession, 
that is, from the date of dispossession up to 
the time he is restored to possession. The 
plaintiff shall be entitled to all his costs from 
the Court of Wards with interest up till 
realization.” On the 8th September 1910, the 
infant defendant, represented by his guardian 
under the Court of Wards, and also the Col- 
lector of Shahabad appealed to this Court 
against the decree of the Subordinate Judge 
and obtained the rule now under consideration 
as also the interim order for stay of proceed- 
ings to which reference has been made. The 
rule first came to be heard before my 
learned brother Coxe and myself on the 4th 
December 1910. The materials then before 
the Court were the petition upon which the 
rule had been issued, verified on 7th 
September 1910, and the affidavit of the 
plaintiff-respondent Kesho Prosad Singh 
sworn on the Ist December 1910. After 
elaborate argumeuts, the petitioners obtained 
an adjournment to enable them to consider 
what security they might offer under Order 
XLI, rule 5 sub-rule 3 clause (c), if the 
Court felt disposed to make an order for stay 
of execution. The rule came on for further 
arguments on the 19th December 1910. 
Meanwhile, the petitioners had adopted, what 
must be regarded as an unusual and irregular 
course. On the 15th December 1910, they 
filed an affidavit which was ostensibly an 
affidavit in reply to that filed by the respond- 
ent Kesho Prosad Singh on the Ist December 


1910, but which in reality introduced new 
matters to supplement the allegations in their 
original application. Thereupon, Kesho Pro- 
sad Singh on the 19th December 1910 filed 
another affidavit in which he protested that 
the affidavit filed by the petitioners on the 
15th December 1910 was irregular and ought 
not to be accepted. Kesho Prosad Singh 
also contradicted various allegations made in 
the second affidavit filed by the petitioners. 
The rule was then further heard before my 
learned brother Coxe and myself on the 19th 
December 1910. But as the petitioners were 
not ready to makea definite offer of security 
they obtained another adjournment. The 
rule then came to be heard by my learned 
brother Teunon and myself on the 4th January 
1911 when the petitioners offered as security 
what was described asa guarantee by the 
Secretary of State for India. The case was 
then further adjourned to enable the Advo- 
cate-General to be heard as amicus curi on 
behalf of the Secretary of State for India, 
Fall argaments were addressed to the Court on 
the 17th and 18th January by the learned 
Advocate-General and by learned Counsel on 
behalf of the decree-holder respondent and 
the judgment-debtors-appellants. Ona be- 
half of the decree-holder, it was contended 
that the rule ought to be discharged, first, 
because upon the materials placed before the 
Court, there was no proof that substantial 
loss might result to the appellants unless 
an order for stay of execution was made, and 
secondly, because the security offered was not 
legally enforceable, and at any rate, its 
validity was open to such grave doubt that it 
ought not to be accepted as a good security 
for the purposes of stay of execution. The 
learned Counsel for the decree-holder further 
contended that the petitioners had acted in an 
entirely irregular manner, as it was not open 
to them to place on the record what was 
essentially a supplemental affidavit after the 
hearing had commenced and the matter had 
been adjourned to enable the appellants to 
consider whether they could comply with the 
requirements of the Codein the matter of 
security. On beualf of the judgment-debtors- 
petitioners, it was contended that substantial 
loss would result to them if execution was 
not stayed and that the guarantee offered 
furnished adequate security for the protec« 
tion of the decree-holder in the event of hig 
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ultimate success. On behalf of the Secretary 
of State for India, the learned Advocate- 
General, as amicus curte, further contended 
that the guarantee offered on his behalf 
was ample security and its validity could not 
be questioned in a Municipal Court. The 
questions raised are of some novelty and by 
no means free from doubt and diffenlty. The 
Court has consequently taken time to give 
the fullest consideration to the arguments 
advanced on both the sides. 

Order XLI, rule 5 of the Code of 1908 
provides in sub-rule (1) that an appeal shall 
not operate as a stay of proceedings under a 
decree, except so far asthe Appellate Court 
may order, nor shall execution of a decree be 
stayed by reason only of an appeal having 
been preferred from the decree, but the Ap- 
pellate Court may for sufficient vause order 
stay of execution of such decree. Sub-rule 
(8) next provides that no orde: of stay of 
execution shall be made under sub-rule (1) 
unless the Court making itis satisfied, (a) 
that substantial loss may result to the party 
applying for stay of execution unless the 
order is made; (b) that the application has 
been made without reasonable delay, and (c) 
that security has been given by the applicant 
for the due performance of such decree as 
may ultimately be binding upon him. 

Each of these three elements is an essential 
pre-requisite to the grant of an order for stay 
of execution and itis the duty of the Court 
to satisfy itself that each of these conditions 
has been fulfilled before an order is made in 
favour of the judgment-debtor. In the pre- 
sent case, no question arises as to the second 
element ; the application was made very 
promptly, in fact, even before the decree- 
holder could make an application for execu- 
tion of his decree. The question, therefore, is 
restricted to the other two elements, and 
they may be separately considered. 

The first question is, whether the petitioners 
have satisfied the Court that substantial loss 
may result io them unless the order is made. 
[Gatkwar v. Ghandi (1)]. Here it cannot be 
disputed that the petitioners have adopted an 
irregular course.. The affidavit upon which 
they applied for a rule is not sufficiently 
specific. This appears to have been realised 
after the hearing of the rule had commenced 
on the 2nd December 1910, andan attempt 
was consequently made to import new matter 

. (1) 25 B, 243, 


in the supplemental affidavit filed on the 15th 
December 1910 as an affidavit in reply. 
Strictly speaking, the matter ought to be 
decided upon the petition verified on the 7th 
September 1910 and the affidavit in answer 
sworn on the Ist December 1910. I do not 
desire, however, to base my decision upon 
what may bear even the semblance of a 
technieai rule of procedure, and, I shall, 
therefore, take into consideration the materials 
furnished by all the four affidavits. When, the 
statements in the petition are analysed they 
reduce to this, that *the plaintiff-opposite 
party is a man of small means, that he has 
carried on the litigations with the aid of 
borrowed capital furnished by speculators, 
that if he obtains possession, restitution may 
be impracticable, and that the ascertuiurient 
of the mesne profits may be difficult and pro- 
tracted. This is supplemented by the stereo- 
typed allegation that if proceedings are not 
stayed, irreparable injury will result to the 
appellants. The  plaintiff-respondent chal- 
langes all these allegations. In his affidavit 
of the Ist December, he states that hé is 
prepared to furnish ample security for res- 
titution, and that itis untrue that he has 
carried on the litigation with the aid of 
speculators, though he has been obliged to 
borrow money to defeat the unfounded claim 
of the Court of Wards who had at their 
disposal all the resources of the estate for 
over three years. He further asserts ibat 
the ‘income of the estate is not eleven lacs 
a year as stated by the petitioners but sixteen 
lacs ayear as stated in official papers, but 
that whatever the precise income: may be, 
practically the whole of the income has been 
spent by the Court of Wards during the three 
years that the estate has been in their 
charge, besides cash to a considerable extent 
of which the Court of Wards took posses- 
sion upon the death of the Maharani. In 
the so-called affidavit in reply, filed on the 
15th December 1910, the statement of Kesho 
Prosad as to the income is disputed. An 
attempt is also made to justify the expendi- 
ture of the income during the three years that 
theestate has been in the possession of the Court 
of Wards. Statements then are made in the 
four concluding paragraphs of the affidavit 
as to the difficulty that may result if the 
management is changed, and reference is 
made to settlement proceedings and numer- 
ous suits for rent now pending. A sugges- 
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-tion is also faintly made that the decree- 
holder, if allowed to obtain possession, may 
levy Nazaranahs, harass the tenants and make 
improvident settlements. The final affidavit 
of Kesho Prosad Singh, filed on the 19th 
December, makes various allegations of im- 
provident management and reckless expendi- 
ture during the years that the estate has been 
in the possession of the Court of Wards, and 
ib cannot be seriously doubted that even if a 
fraction of these allegations is true, the 
management of the estate has not been above 
criticism. This, however, is a matter upon 
which the Court is not called upon to form a 
definite opinion atthe present stage of the 
proceedings. The point for determination now 
is, whether the appellants have satisfied the 
Gourt that substantial loss may result to the 
infant unless execution is stayed. After 
anxious consideration and scrutiny of the 
materials placed before the Court, I have ar- 
rived at the conclusion that the question 
ought to be answered inthe negative. As 
already stated the decree-holder offers to 
furnish security for restitution if an order for 
execution is made in his favour. If such 
security is furnished, it is difficult to appreci- 
ate how substantial loss may result to the 
appellants. The essence of the complaint of 
the petitioners is that the decree-holder is a 
man of limited means and that if .he be 
permitted to execute his decree, restitution 
will be impossible. This is effectively met 
by the decree-holder when he offers to furnish 
security to the satisfaction of the Court for 
restitution, before he obtains an order for 
execution. The allegation that the ascertain- 
ment of mesne profits may be difficult is 
wholly unsubstantial. The appellants have 
now been in possession of the estate for over 
three years, aud they may be assumed to be 
intimately acquainted with its condition. If, 
therefore, the decree-holder is allowed to 
execute his de:ree after he has furnish- 
ed security for restitution in the event of 
reversal of the decree of the Court below, 
the defendants-appéllants may be ‘expected 
to be able to prove without difficulty the 
amount of profits actually receivable from 
the Estate. The learned Counsel for the 
judgment-debtors-appellants has, however, 
contended that the estate might be wasted 
and injured if placed in the possession of the 
decree-holder, who might not improbably 
oppress and harass the tenants of this exten- 


sive estate. I confess, speculative cansidera- 
tions like these do not carry any weight with 
me. The decree-holder claims the property 
as hisown; he has successfully conducted a 
protracted and expensive litigation to assert 
his rights; why should he, as soon as plac- 
ed in possession, begin to waste the pro- 
perty; if he makes improvident alienations 
pendente lite the transferees will be bound 
by the result of the appeal. On the other 
hand, there is considerable force in the argu- 
ment of the learned Counsel for the decree- 
holder that as under the management of the 
Court of Wards during three years, the 
whole of theincome has been spent,— it is 
immaterial whether such income is taken 
to be eight or twelve lacs a year—and as 
the savings made by the late Maharani to 
the extent of nearly eight lacs of rupees have 
also disappeared, the estate could not very 
well fare worse in his hands than it has 
done under the management of the Court 
of Wards. lam, therefore, not able to ap- 
preciate why the decree-holder should be 
kept out of the fruits of his decree, if he is 
prepared to furnish security for restitution. 
The policy of the Legislature in this matter 
is obvious from the provisions of the Code; 
that policy is that the  decree-holder 
is to be allowed to reap the fruits of his dec- 
ree, unless sufficient cause is established for 
stay of execution. lt may be conceded that 
jn many cases where, upon presentation of 
an appeal to this Court, an application for 
stay of execution is made on the allegation 
that substantial loss will otherwise result 
to the judgment-debtor, the decree-holder 
does not challenge the truth of the allegation 
and is very often content to allow execution 
to be stayed if sufficient security is furnished. 
Where, however, as here, the decree-holder 
challenges the aliegation of possible substan- 
tial injury to the judgment-debtor, itis the 
duty of the Court to scrutinize the matter, 
This view is strengthened by an examination 
of the history of the legislation on this subject, 
as reviwed in my judgment in the case of Tri- 
beni Sahu v. Bhagwat Bux (2). By sections 12 
and 14 of Regulation V of 1793 and sections 10 
and 12 of Regulation VI of 1793, in the case 
of an appeal against a decree for the posses- 
sion of land, the judgment-debtor could, as 
a'matter of right, obtain stay of execution 


(2) 34 C. 1037 ab p. 1057; 11 0. W. N. 1030; 66, 
L. J. 298, 
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upon furnishing security, and in the case of ` Government of Bengal for and on behalf of 


all other decrees, the Court could, in its dis- 
cretion, either stay proceedings and take 
security from the judgment-debtor or allow 
execution and take security from the judg- 
ment-creditor. This policy, however, was 
abandoned as early as 1859 and from the 
provisions of the Code of 1908 which are 
applicable to the case before me, it is clear 
that the judgment-debtor cannot obtain an 
order for stay of execution, unless he has 
satisfied the Court that substantial loss might 
otherwise result to him. To put the matter 
briefly, itis competent to the Court, to ac- 
complish the ends of justice, to allow execu- 
tion to proceed and take security for restitu- 
-tion from the judgment-creditor under rule 6 
or stay execution and takesecurity from the 
judgment-debtor under rule 5. For each al- 
ternative, however, the burden is upon the 
judgment-debtor to show sufficient cause. In 
the circumstances of the case before us, suffi- 
cient ground, in my opinion, is not shown 
for stay of execution of the decree, whether 
we confine our attention to the allegations in 
the original petition or take them along with 
‘those contained in the supplemental affidavit 
of the 15th December 1910. The conclusion 
follows that the first element- essential for 
grant of stay of execution has not been es- 
tablished. 
. The second question arises in connection 
with Order XLI, rule 5 sub-rule (3) clause (e) 
of the Code of 1908. That clause provides 
that no order for stay of execution shall be 
made unless the Court making itis satisfied 
that security has beer given by the applicant 
for the due performance of such decree as 
may be ultimately binding upon him. Now, 
in the present case, there are two applicants, 
the infant represented by his guardian who 
is manager under the Court of Wards and the 
Collector of Shahabad who represents the 
Court of Wards. Itis stated that the infant 
has no property of his own except the 
Dumraon Raj Estate, the title to which is in 
controversy. The Collector of Shahabad also, 
who represents the Courtof Wards, has no 
funds at his disposal as representativé of the 
-Court of Wards. Neither of the applicants, 
therefore, is able to furnish security as re- 
quired by the Code. The learned Counsels on 
their behalf have consequently intimated to 
this Court, that they are able to furnish a 
bond execated by the Chief Secretary to the 


the Lieutenant Governor of Bengal in Council 
for and acting inthe premises for and on be- 
half of the Secretary of State for India in 
Council. The guarantee offered isin the fol- 
lowing form. 

“To the Registrar of the High Court of 
Judicature at Fort William in Bengal in its 
Appellate Jurisdiction. 

“This security bond in stay of execution of 
decree, executed by the Secretary of State for 
India in Council witnesseth : 

“That in Title Suit No. 29 of 1909 in the 
Court of the 2nd Sukordinate Judge, Shah- 
abad, wherein Kesho Prosad Singh is plain- 
tiffand (1) Maharaj Kumar Srinivasa Prosad 
Singh, minor, of the Court of Wards, Bengal, 
(2) The Collector of Shahabad and (3) Cap- 
tain, J. B. Rutherford, Manager, Court of 
Wards, are defendants; a decree was made on 
the 12th August 1910 declaring the plaintiff 
to be entitled to the properties formiug and 
known as the Dumraon Raj in the District of 
Shahabad, and directing the defendants to 
make over possession to the plaintiff of the 
said properties and directing the Court of 
Wards to pay the costs of the suit and further 
directing the Court of Wards to account to 
the plaintiff for all properties moveable and 
immoveable taken charge of by the Court of 
Wards in December 1907 as on behalf of the 
defendant No. 1 and of the profits arising 
therefrom since that date and to arise there. 
from until the date of possession given to the 
plaintiff, 

“The defendants Nos. 1 and 2 have preferred 
an appeal to this Court from the said decree 
in the said Suit No. 29 o£ 1909 which appeal 
is still pending. Now the defendants Nos. 1 
and 2 have made an application praying for 
stay of execution and have been called upon 
to furnish security 

“Accordingly, I, the Secretary of State for 
India in Council, stand security and covenant 
that if the said decree of the Court of 
the 2nd Sub-Judge, Shahabad, be confirmed 
or varied by the Appellate Court, the said de- 


,fendants shall duly act in accordance with the 


decree of the Appellate Court and shall pay 
whatever may be payable, by them thereunder 
and if they should fail therein, tren I, Secre- 
tary of State for India in Council, will be liable 
to pay the same. 

“In witness, the hand of Chief Secretary to 
the Government of Bengal for and on behalfof 
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the Lieutenant Governor of Bengal in Council, 
for and acting in the premises for and on 
behalf of the Secretary of State for India iu 
Council, this day of January one thousand 
nine hundred and eleven. ” 

The learned Counsel on behalf of the dec- 
ree-holder inquired whether this guarantee 
was proposed to be given by the Secretary of 
State in Council with the concurrence of a 
majority of votes at a meeting under section 40 
of Statute 2l and 22 Victoria, Chapter 106. The 
learned Counsel for the judgment-debtors-ap- 
pellants could not furnish any information on 
the subject. The learned’ Advocate-General, 
who appeared as amicus cure on behalf of the 
Secretary of State for India, declined at one 
stage to giveany information in the matter; 
but when the Court intimated to him that 
the guarantee would not be considered, unless 
the Court was satisfied that the requirements 
of the Statute have been strictly observed, 
the learned Advocate-General put ia a copy 
of the following telegram dated the 3lst De- 
cember 1910 from the Secretary of State for 
India to His Excellency the Viceroy. 

“Your telegram dated 22nd December. 
Dumraon Estate. I sanction security being 
furnished by Government of Bengal to the 
extent required by High Court Judicature for 
stay of execution pending ‘final decision on 
appeal. I sanction also yonr proposal as to- 
wards maintenance and provision of funds for 
prosecuting appeal”. . 

The learned Counsel for the decree-holder 
then contended that the guarantee ought 
not to be accepted sabstantially for two 
reasons; namely first, that it was not shown 
to have been given by the Secretary of State 
- for India in Council with the concurrence of 
a majority of votes at a meeting; and 
secondly, that even if the provisions of 
section 40 of the Governmeit of India Act 
1858 were shown to have been strictly fol- 
lowed, the guarantee was ultra vires, because 
it was not acontract for the purposes of the 
Government of India within the meaning 
of section 2 of the Statute, and was generally 
in excess of the authority delegated by the 
Crown to the Secretary of State for India in 
Council. In answer to these contentions, it 
was argued by the learned Advocate-General 
that it was not competent to any Municipal 
Court to determine the validity of the gua- 
rantee, that ifa Municipal Court has such 
jurisdiction, it ought to refrain from an in- 


quiry into the validity of the guarantee, bo- 
cause once the guarantee has bean given 
the Secretary of State for India in Council 
cannot challenge its validity, and that, in 
any event, it is improbable that after such 
guarantee has been given, the Secretary of 
State for India in Council will repudiate 
the same, should occasion arise to enforca 
it. It was further contended that the Court 
need not ascertain whether there has been 
strict compliance with the provisions of sec- 
tion 49 of the Government of India Act, 1558, 
and that the guarantee is not beyond the 
scope of the authority conferred upon the 
Secretary of State for India in Council by 
the Crown under that Statute. Itis necessary 
to consider, in the first place, the preliminary 
points urged by the learned Advocate- 
General. The first cf these contentions in 
bar is thata Municipal Court has no jaris- 
diction to investigate the validity of the 
guarantee, because this was an act of State. 
It is not easy to follow how, when the Secre- 
tary of State for India in Council chooses 
to give a guarantee for the due performance 
of adecree obtained by one private indivi- 
dual A. against another private individual B., 
the act can be appropriately designated as 
a Sovereign Act. As Lord Justice Fletcher 
Moulton observed in Salaman v. Secretary of 
State (3), an act of State is essentially an 
exercise of Sovereign power, and because it 
is an exercise of Sovereign power it can- 
not be challenged, controlled, or interfered 
with by Municipal Courts; but if an act is 
relied on as being an act of State and as 
thus affording an answer to claims made by 
a subject, the Courts must decide whether 
it was in truth an act of State and what was 
its nature and extent. The trueview of an 
act of State appears, observed the same 
learned Jndge, to be that it is a catastrophic 
change, constituting a new departure. Muni- 
cipal law has nothing to do with the act of 
change by which this new departure is effect- 
ed. Its duty issimply to accept the new 
departure. But although this be so, the prin- 
ciples of interpretation applicable to an act of 
State are not necessarily the same as those 
which apply to other Courts. For instance, 
if an act of State be expressed in a document 
purporting to confer benefits upon an indivi- 
dual, it by no means necessarily follows that 


(3) (1906) 1 K. B. 613 at p. 689; 75 L, J. K. B. 418; 
941. T. 858. 
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there is any intention to create a contract or 
that the document should be construed 
by: the same canons of interpretation as 
would be adopted in the case of a contract 
between twe individuals. If this be the 
{rue view of the nature of an act of State, it 
is not easy to appreciate how the offer of a 
guarantee by the Secretary of State for India 
in Council can be appropriately designated 
as an act of Sovereign power. But if that 
were its true character, and if for that reason 
the Municipal Courts are deprived of all 
jurisdiction in respect of the matter, the 
decree-holder-respondent wonld be justly 
entitled to maintain the position that a gua- 
rantee of this character ought not tobe accept- 
ed for purposes of stay of execution. In my 
opinion, the true view of the'situation is that 
when.the Secretary of State for India in 
Council offers a guarantee for the due per- 
formance by the appellants of any decree that 
might be made against them and in favour 
of the decree-holder respondent, the Muni- 
cipal Courts have not only jurisdiction but 
it is their duty to determine, when invited 
by. the party against whom an order 
for stay is sought, todo so, whether the 
guarantee is validand would be enforceable 
if the occasion arose for its enforcement. 
The argument upon the second point in bar 
falls into two branches. Itis first suggest- 
ed that the Court ought to refrain from an 
inquiry into the validity ofthe guarantee, 
because once the guarantee has been given, 
it would not’ be open to the Secretary of 
State for India in Council to question its 
validity. It is suggested in the second place, 
that itis not likely that afterthe guarantee 
has been given, the Secretary of State for 
India in Council would repudiate it, if occa- 
sion arose for its enforcement. Insofar as 
the first branch of this contention is concern- 
ed, Iam unable to uphold it as well-found- 
ed. As pointed ont in the Laws of England 
edited by Lord Halsbury, Volume 13, sec- 
tion 587, a party cannot by representation 
any more than by other means raise against 
him an estoppel so as to create a state of 
things which he is undera legal disability 
not-to do. No person can by his conduct or 
otherwise waive or renounce a right to 
perform a public duty orestop himself from 
insisting that itis his right to do so. The 
doctrine has been frequently applied to cases 
of corporate bodies, and it bas been ruled 


that a corporate Lody cannot be ‘estopped 
from denying that they have entered into 
a contract which it was «ultra vires for them 
to make; nò corporate body can be bound 
by an estoppel to do something beyond its 
powers or to refrain form doing what is its 
duty. For illustrations reference may be made 
to Fairtttle v. Gilbert (4); Attorney-General 
v. Dublin Corporation (5); Ashbury v. Riche 
(6); Qrant v. Secretary of State for India 
(7) ; MacAllister v. Bishop of Rochester (8) ; 
Dunn v. Queen (9); Great North Western 
Central Railway „Company v. Charlebois 
(10) ; Islington. Vestry v. Hornsey Urban 
District Council (11). It may be observed 
here incidentally that section 5 of the Gov- 
ernment of India Act, 1859, to which re- 
ference was made by the learned Advocate- 
General, is of no real assistance, because 
if a contract is ultra vires, no liability — 
under such a contract is imposed upon 

the Secretary of State in Council and none 
can consequently pass to his successors. 
It was further suggested, however, by the 
learned Advocate-General that this principle 
is restricted in its application to corporation 
strictly so called, and that it does not apply 
to the Secrétary of State for India in Council. 
The distinction suggested is, in my opinion, 
without any foundation. As was observed by 
Lord Esher, M. R. in Dunn v. Queen (9), if 
any authority representing the Crown were to 
make a contract so as to derogate from the 
powers of the Crown, the contract could not 
be enforced against the Crown. It is well- 
settled that the effect of the doctrine of 
equitable estoppel does not apply to the 
Government in the case of unauthorised acts 
or omissions on the part of its Officers and 
agents, nor, are public Officers concluded by 
acts done in ‘their official capacity. The 
principle is perfectly intelligible that though 
individuals may be estopped by the unantho- 
rized acts of their agents apparently within 
the scope of their agency. The Sovereign 


(4) (1787) 2 T. R. 168; 1 R. R. 455. 
(5) (1841) Dr. and War. 545. 
(6) (1875) 7 H. L. 653. 


(7) (1877) 20. P. D. 445; 46 L. J. C. P. 681; 37 b. 
T. 188; 25 W. R. 848. 2 


(8) (1880) 5 C. P. D. 194; 49 L. J. O. P. 443; 42 L, 
T. 481; 28 W. R. 584. 

(9) (1898) 1 Q. B. 116 at p. 118. 

(10) (1899) A. C. 114; 68 L. J. P. O. 25; 79 L. T. 35. 

(11) (1900) 1 Ch. 695; 63 J. P. 488; 80 L, T, 746. 
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power ought not to be bound by the ultra 
vires acts of its agents [see Filor v, United 
States (12).] Now what is the position of 
the Secretary of State for India in Couneil? 
The powers and duties of the Secretary of 
State for India in Council are defined by 
Statute, and the Secretary of State for 
India in Council is not competent to act 
in excess of the authority delegated to 
him by the Crown. As Lord Justice James 
observed in Kinloch v. Secretary of State for 
India in Council (18), if we look at the 
Government of India Agt of 1858, which put 
an end to the Hast India Company, all the 
property and assets of the Hast India Com- 
pany were not transferred to any body corpo- 
rate which were successors to the East India 
Company, but were vested in the Crown in 
trust for the Government of India and the 
words “the Secretary of State for India 
in Qouncil” which are mere words providing 
that that Officer and department would be 
capable of suing and being sued, are nothing 
more than words indicating the mode by 
which the Government of India is to sue 
and be sued, that is to say, the mode in which 
the Indian Exchequer might itself institute 
proceedings and might be made the subject 
of proceedings for the purpose of deter- 


mining the rights between any of Her 
Majesty’s subjects. Lord Justice James 
added that there was no such person 


in truth as the ‘Secretary of State for 
“India in Council, and there was no such body 
known except as a name for suing and 
being sued on behalf of the Indian Exchequer. 
This decision of the Court of Appeal was 
taken on appeal to the House of Lords 
[Kinloch v. Secretary of State for India in 
Council (14)], and was ultimately affirmed, In 
my opinion there is no room for reasonable 
doubt that the powers and obligations of the 
Secretary of State for India in Council are 
defined by the Statute, and that if he exceeds 
the authority delegated to him, the holder of 
the office for the time being when sued ina 
Municipal Court is entitled to urge by way 
of defence the ultra vires character of the 
transaction. In this view of the answer 
which ought to be given to the first branch 
of the argument, it is not necessary to deal 


(12) (1869) 9 Wallace 45. 
(18) (1880) 15 Ch. D. 1 at p. 8. 


. (14) (1882) 7 App. Cas, 619; 51 L, J. Ch. 8855 47 L. 


T. 183; 380 W. R., 8465, 


seriously with the second branch that the 
Court ought to refrain from an inquiry into 
the validity ofthe guarantee, because it is im- 
probable that its validity will ever be ques- 
tioned on behalf of the Secretary of State for 
India in Council. Instances are not unknown 
in which when an attempt has been made to 
enforceagreements alleged to havebeen entered 
into by High Officers of State, their 
validity has been successfully impeached by 
the Secretary of State for India in Council on 
theground that the arguments were ultra vires, 
King v. Secretary of State (15), Sarat Chandra 
Das v. Secretary of State (16), see also Shiva- 
bhajan v. Secretary of State (17) and Munici- 
pal Corporation of Bombay v. Secretary of State 

(18). In any event, if the guarantee is un- 
enforceable in a Municipal Court the decree- 
holder cannot legitimately be asked to accept 
it on the assumption that its validity is not 
likely to be challenged if occasion arises for 
its enforcement. In my opinion, the grounds 
suggested why the Court should refrain from 
an inquiry into the question of the validity 
of the guarantee offered are wholly unsubstan- 
tial, and the Court would fail in its obvious 
duty if a security were accepted withont 
question, when it is fairly obvious that grave 
complications might result if occasion arose 
for the enforcement of the security. I must 
now proceed to examine the grounds urged 
by the learned Counsel for the decree-holder 
in supportofhis contention-that the guarantee 
offered ought not to be accepted for stay 
cf execution of the decree against the judg- 
ment- debtors. 

. The first objection taken by the learned 
Counsel for the decree-holder is that the 
security offered is not shown to have been 
sanctioned by the Seeretary of State for 
India in Council with the concurrence of a 
majority cof votes at a meeting. This, in 
my opinion, isa valid objection. The powers 
of the Secretary of State for India in Council 
are, as I have already-stated, defined by the 
Statute, and strict compliance with its pro- 
visions is ‘essential. Section 40 of the Gov- 
ernment of India Act, 1858, lays dowr,—I 
quote only so much of the section as is 
necessary for the present purpose that the 
Secretary of State in Council with the con- 

(15) 13 C. L, J. 357; 9 Ind. Cas. 858. 
(16) 18 C. L. J. 360; 9 Ind. Cas. 859. 


(17) 28 B. 314. 
(18) 29 B. 580; 7 Bom. L. R, 27. 
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currence ofa majority of votes ab a meeting 
shall have full power to enter into any con- 
tracts whatsoever as may be thought fit for 
the purposes of the Act. I need not repeat 
that the learned Advocate-General at one 
stage declined to give any information on 
the subject, but subsequently plaved before 
us a communication that had passed betweer 
His Majesty’s Secretary of State and His 
Excellency the Viceroy. The terms of the 
telegram, however, are not explicit and the- 
learned Advocate-General was unable to 
furnish to the Court precise information 
upen this fundamental point. In the 
events which have happened, I must decline 
to act upon the assumption that the Sec- 
retary of State in Council with the concur- 
rence of a majority of votes at a meeting, 
proposes to give this guarantee. The Secretary 
of State for India in Council is not a party 
to the suit or to the decree under appeal nor 
is he a party to these proceedings for stay 
of execution, and if a security is offered on 
his behalf for the benefit of the judgment- 
debtora, the decree-holder and the Court are 
plainly entitled to have definite information 
that the provisions of the Statute have been 
strictly complied with. Such information has 
not been given and, therefore, the firat objec- 
tion taken by the learned Counsel for the 
decree-holder has not been successfully met. 
The second objection taken by the learned 
Counsel for the decree-holder is that the 
security offered is ultra vires. Here the 
learned Counsel based his contention upon 
two grounds, namely, first, that under section 
40 of the Government of India Act, 1858, the 
Secretary of State for India in Council may 
enter into any contract for the purposes of the 
Act, that is for the purposes of the Govern- 
ment of India alone, as mentioned in sec- 
tion 2 of the Statute: secondly, that under 
sections 39, 40, 41, 42 and 65 of the Statute, 
only such liabilities undertaken by the Sec- 
retary of State for India in Council may be 
enforced against the revenues of India, as 
might have been enforced against the East 
India Company, if the liabilities had been 
lawfully contracted and incurred by the said 
Compary, and the revenues of India shall not 
be applied to any other purpose whatsoever. 
The learned Counsel for the decree-holder 
contended that, tested from each of these 
points of view, the guarantee offered on ba- 
half of the Secretary of State for India in 


Council is ultra vires and unenforceable in 
law. Inanswer to these contentions, the 
learned Advocate-General argued that the 
gnarantee offered was for the purposes of the: 
Government of India within the meaning of 
section 2 of the Government of India Act, 
1858, because, on the principle recognised in 
the cases of Wellesley v. Beaufort (19) ; In re 
Spence (20) and Queen v. Gyngall (21) it is 
the duty of the Crown to protect infants, 
the doctrine which is the foundation of the 
Statutory provisions embodied in the Court 
of Wards Act, 1879. “The learned Advocate- 
General further contended that the powers of 
the Secretary of State for India in Council 
to deal with the revenues of India were wider 
than those possessed by the Hast India 
Company, and that the judicial deci- 
sions upon which reliance is placed on 
behalf of the decree-holder, namely P. and O. 
Steam Navigation Company v. Secretary of State 
(22); Nobin Chunder v. Secretary of State (23); 
Secretary of State v. Hari Bhanii (24) and 
Shivabhajan v. Secretary of State (17) are 
clearly distinguishable. Reference was also 
made in this connection to sections |, 2 and 5 
of the Government of India Act, 1859 (Statute 
22 and 23 Vic. Chapter 49). Now, in so far 
as the first reason assigned by the learned 
Counsel for the decree-holder is concerned, 
it lies ina very narrow compass. It cannot 
be seriously disputed that for the validity 
of a contract entered into by the Secretary 
of State for India in Council under section 40 
of the Government of India Act, 1858, it is 
an essential pre-requisite that the contract 
should be for the purposes of the Act; and 
it may be observed that the same remarks 
apply to contracts entered into by the Gov- 
ernor-General in C uncil and the other sta- 
tutory bodies mentioned in section 1 of the 
Government of India Act, 1859, in exercise of 
tha authority delegated to them thereby. 
Now the expression “for the purposes of 
the Act” or “for the purposes of the Gov- 
ernment of India “means, as was pointed out 
by Sir Lawrence Jenkins, © J., in Shicbha- 
jan v. Secretary of State (17) “the superin- 

(19) (1827) 2 Russell 1 at p. 20. 

(20) (1847) 2 Phillips 247; 16 L. J. Ch. 309; 11 
Jur. 399. 

(21) (1893) 2 Q. B. 232; 62 L.J, Q. B. 559; 4 R. 
448; 69 L. T. 481; 57 J. P. 773. 

(22) (1861) 2 Bourke 166. 


(23) 1 C. 11; 24 W. H. 309, 
(24) 5 M. 273, 
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tendence, direction and control of the coun- 
try.” Consequently, if a question arises, 
whether a particular contract may be rightly 
described as made for the purposes of the 
Government of India, the answer must de- 
pend upon its scope and character. Now in 
the case before us, what is the scope and 
character of the guarantee offered on behalf 
of the Secretary of State for India in Coun- 
cil? ` The Secretary of State for India in 
Council covenants that the defendants in the 
suit shall duly act in accordance with the 
decree of this Court and shall pay whatever 
may be payable by them thereunder, and if 
they should fail therein, the Secretary of 
State for India in Council will be liable to 
pay the same, If, therefore, we look to the 
essence of the matter, it reduces to this. 
The Court of Wards is entitled, under the 
Statutory powers, to take chargeof the pro- 
perty of an infant who has been adjudged a 
Ward of the Court. The Officers of the Court 
of Wards take possession of an estate which 
does not belong to the infant wko has been 
declared a Ward of the Court. The officers 
keep out of possession the rightful owner who 
after protracted litigation successfully asserts 
and establishes his title in the ultimate Court 
of Appeal. Meanwhile, the Officers of the 
Court of Wards continue in possession of the 
estate and spend the income ou the assump- 
tion that it belongs to the Ward of the 
Court. The Court of Appeal not only makes 
a decree for possession infavour of the suc- 
cessful owner, but also directs the defend- 
ants in the suit to account for the profits they 
have unlawfully spent. The Secretary of 
State for India in Council undertakes to pay 
out of the revenues of India the sums un- 
lawfully spent by the defendants out of the 
estate which is finally adjudged never to 
have belonged to the infant. The question 
is, is a security given for this purpose by the 
Secretary of State for India in Council, an 
engagement made for the purposes of the 
Government of India? Upon the arguments 
addressed to us by the learned Advocate- 
General, lam not convinced that a contract 
of this character can be appropriately de- 
scribed asa contract for the purposes of the 
Government of India. I cannot appreciate 
kos iLe case is strengthened by a reference 
tn the familiar doctrine that infants are en- 
titled, in respect of thelr person and pro- 
perty, to the protection of the State, In the 


case before us,if the decision of the Court 
below is ultimately affirmed in snbstance— 
and that isthe contingency in which occa- 
sion will arise for the fulfilment of the ob- 
ligation offered to be undertaken by the 
Secretary of State for India in Council the 
position will be that the infant defendant 
had no property atall, that there was never 
any question of protection of such property, 
and that the Officers of the Court of Wards 
unlawfully iook possession of the estate of 
which the plaintiff has been adjudged to be 
the rightful owrer and spent the income of 
his estate on the assumption that it could be 
rightly applied for the benefit of the infant. 
After the most anxious and careful considera- 
tion I have been able to bestow on the 
matter, IT am not prepared to uphold the 
position that a contract of this description 
falls within the scope of section 40 of the 
Government of India Act, 1858. In the 
second place, in so far as the other reason urged 
by the learned Counsel for the decree-holder 
in support of his contention that the guaran- 
tee is ultra vires, is concerned, it opens up a 
question of much wider scope than what is 
essential for the purposes of the case before 
us. The learned Counsel has contended 
broadly that if occasion arises for the enforce- 
ment of the security and an objection is taken 
as to its validity, the test to be applied will 
be, whether the security would have been 
valid if it had been given by the East 
India Company, and that tested from this 
point of view, the security ought to be pro- 
nounced unenforceable. I reserve my opinion 
upon the question raised, because apart from 
the circumstance that its decision is not ne- 
cessary for our present purposes, the judicial 
pronouncements which relate to the lability 
of the Secretary of State for non-contractual 
obligations and upon which reliance is placed, 
are by no means uniform, while the question 
of the extent of the powers of the East India 
Company is necessarily not altogether free 
from doubt aud difficulty. I, therefore, pre- 
Ser to rest my decision upon the grounds 
already explained. I may add that objec- 
tion was also taken as to the form of the se- 
curity and the proper mode of its execution; 
these are obviously questions of minor import- 
ance, and if it was necessary [to do so, the 
difficulty suggested might no doubt have heen 
removed. 

J may add that atone stage of the argu- 
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ments, reference was made to section 1 of the 
Governmeùt òf India Act, 1859, and we were 
invited to accept the secnrity as given by the 
Government of India alone. Here also, the 
applicants arein a difficulty, because no in- 
formation was given to us by the learned 
Advocate-General as to the elements which 
have to be considered, before a contract 
under that section can be pronounced 
valid. In addition to this, there is the 
difficulty that any contract entered into by 
the Government of India must, in order that 
it may be valid, be for the purposes of the 
Statute. 

Besides the considerations mentioned, there 
are, in my opinion, two other points which 
must carry weight in the decision of this 
matter, In the first place, it is the well-set- 
tled practice of this Court that when security 
is offered for stay of execution,it is not ac- 
cepted unless its legal validity is reasonably 
free from doubt. It is perfectly true that se- 
curity has to be furnished to the satisfaction 
of the Court. But, when the Court accepts a 
security, it does so for the possible benefit 
of the decree-holder, and it would, in my opi- 
nion, be obviously unreasonable to accept a 
security the validity of which is by no means 
free from doubt and the enforcement of 
which may lead to protracted litigation. 
In the second place, section 745 of the Civil 
Procedure Code of 1908, lays down that where 
any person has become liable as surety for the 
performance of any decree or any part there- 
of or for the payment of any money or for the 
fulfilment of any condition imposed on any 
person under an order of the Court in any 
suit or in any proceeding consequent thereon, 
thé decree or order may be executed against 
him, to the extentto which he has rendered 
himself pzrsonally liable in the manner here- 
in provided for the execution of decrees and 
such person shall, for the purposes of ap- 
peal, be deemed a party within the mean- 
ing of section 47. In the case before us, 
the Secretary of State for India in Council 
does not make himself personally liable nor 
is any specific property hypothecated. Con- 
sequently, if the seeurity is accepted and oc- 
casion arises for its enforcement, section 145 
might be deemed inapplicable, with the re- 
sult that the decree-holder might be driven 
to an expensive and protracted regular suit 
to enforce the security. In my opinion, it 
would be unreasonable to place the decree- 


holder in a position of such embarrassment. 
It may be observed here incidentally that 
under section 145 the surety who has ren- 
dered himself personally liable is treated as 
a party within the meaning of section 47 
only for one specified and limited purpose, 
namely, for the purpose of appeal. In other 
words, if execution istaken ont against the 
surety who has rendered himself personally 
liable and an order is made against him, 
the order may be treated under section 47, 
as one between the parties to the suit and 
consequently appealable. But the surety 
who has rendered himself personally liable 
is not to be deemed a party for any other 
purposes; consequently, in the case before 
us, even if we were to hold that the security 
offered was valid in law, that would not 
amount to an adjudication between the 
decree-holder and the Secretary of State for 
India in Council, so as to bara determination 
of the question if it should be raised in a 
suit’ brought for the enforcement of the se- 
curity. 


In my opinion, for the reasons stated, the 
application for stay of execution ought to 
be refused, but I desire it to be distinct- 
ly understood that if the decree-holder 
applies to execute the decree the Court 
will require security from him under 
rule 6 of Order XLI of the Code as, he 
has himself, through his learned Counsel, 
offered to furnish. It is to be observed 
further that this matter has been argu- 
ed before us only as regards the execu- 
tion of the decree for delivery of pos- 
session, and the present decision relates 
to that point only. If the decree-holder 
should apply for execution as regards costs 
or for an inquiry into the mesne profits, it 
willbe open to the appellants to apply to 
this Court again for stay in respect of 
those two matters. The rule must, 
therefore, be discharged with costs 15 gold 
mohurs. 


Teunon, J.—The suit out of which the pre- 
sent application arises isone brought to recover 
possession, with mesne profits of the estate 
known as Dumraon Raj, on establishment of 
title. It appears that the last Maharrjah of 
Dumraon, Sir Radha Prosad Singh Bahadur, 
died on the 5th of May 1894. Before his death 
he had executed a Will by which he devised 
the Raj to the Maharani Beni Prosad Koeri 
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for the term of her natural life and also 
authorised her to adopt unto him a son. The 
Maharani died on the 18th of December 1907 
and the allegations of the defendants are that 
on the day preceding her death she had taken 
inadoption the Ist defendant, previously known 
as Jung Bahadur and thereafter known as 
Mahraj Kummar Srinivasa Prosad Singh, and 
that since her death the Court of Wards has 
been in charge of the properties on this minor 
defendaut’s behalf. The plaintiffs’ allegations, 
inter alia, are thab no adoption in fact took 
place, and that he, as the heir-at-luw, is en- 
titled to succeed to the properties. 

The suit having been decreed in plaintiff's 
fayour the minor defendant and the Collector 
of Shahabad, who was impleaded as represent- 
ing the Court of Wards, have appealed to this 
Court. and have also made the present appli- 
cation under Order XLI, rule 5 of the Code of 
Civil Procedure, 1908, for stay of execution. 
By the decree the Court of Wards has been 
made liable for mesne profits and costs, but 
at, the hearing of this rule nothing has been 
said with regard to this part of the decree 
and the application has, therefore, been 
treated and may be considered as one made 
for stay of execution only in so far as delivery 
of possession is concerned. 

In view of the terms of Order XLI, rule 5, 
the facts of this case, and the contentions of 
the parties, the questions that arise for deter- 
mination are two, namely (1) whether if the 
order for stay be not made substantial loss 
may result to the minor appellant and (2) 
whether the security offered by him is such 
as should be accepted. 

On the first question the materials before 
us corsist of two affidavits sworn in support 
of the petition, one on the 7th September and 
one on the 13th December and two affidavits 
in reply thereto sowrn by the plaintiff-res- 
pondent on the lst and 19th December. Ex- 
ception has been taken to the acceptance of 
the supplementary affidavit filedon behalf of 
ihe petitioners on the 15th December and it 
would doubtless have been madein accord- 
ance with the rules of practice had the de- 
tails given in the second affidavit been set out 
‘at length in the first. But the plaintiff-re- 
spondent has had a foll opportunity of an- 
swering the second or supplementary affidavit, 
and as all four affidavits kave been placed be- 
fore us we may with propriety decide on the 
materials thus furnished, 


A 

In his affidavits the plaintiff impeaches 
the management and expenditure of the 
Court of Wards, but his allegations or sugges- 
tions appear to be founded mainly on some 
misconception of the figures and state- 
ments contained in the official reporis to 
which he refere. This much at least appears 
to be clear, thatthe administration of the 
estate by the Court has been more eficient 
and more economical than the management 
of the late Maharani and in all probability 
would have been even more successful but 
for the existence of the dispute which has 
given rise to the present litigation. In any 
case, I can find no reason to suppose that if 
the estates be handed over to the plaintiff his 
management will be as beneficial to the minor 
defendant as the management of the Court of 
Wards. From the second or supplementary 
affidavit filed on behalf of the defendant, we 
find that survey and settlement proceedings 
under the Bengal Tenancy Act are in progress 
in some 900 villages, and that there are many 
rent suits pending. It is essential that in 
these suits and proceedings the interests of 
the estate should be efficiently safeguarded, 
but apart from these details, to my mind 
that a temporary transfer of possession in the 
case of an extensive property such as the one 
now in question will dislocate the management 
and inall probability cause grave loss to the 
minor defendantif eventually adjudged to be 
the true owner is a proposition which requires 
but little evidence in its support. No doubt, on 
behalf of the plaintiff-respondent it has been 
stated that when he seeks possession he will 
under rule 6 of Order XLI of the Code 
offer sufficient security for the rastitution of 
the property with the rents and profits realis- 
ed during the period for which he may re- 
main in possession. But the ascertainment 
of these mesne profits, Tam of opinion, will 
necessarily be a matter ofsome time, expense 
and difficulty, and I am further unable to 
discard from consideration the very possible 
waste andinjury which may result—should 
the estate, at this stage, be handed over to the 
plaintifi-respondent who on his own showing 
in carrying on this litigation by means of 
borrowed capital. 

For these reasons, I am of opi.ion that it is 
of great importance that, if possible, posses- 
sion should not be disturbed until the 
question cf title involved in the suit is finally 
decided and I am satisfied that if execution 
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be not stayed, substantial loss may result to 
the appellant. 

This brings me to the second question, 
namely, whether the secarity offered by the 
applicants is such as should be accepted. The 
sequrity offered is a guarantee or simple 
bond to be executed by the Chief Secretary 
to the Government of Bengal for and on be- 
half of the Lieutenant Governor in Council 
acting for and on behalf of the Secretary of 
State for Indiain Council. 

It is not disputed that the revenues of 
India will amply suffice to meet any demands 
that may accrue under this bond, and it may 
be conceded, as urged by the learned Advo- 
cate- General, that the Government of India’s 
guarantee would be readily accepted by 
any ordinarily prudent man of business. But 
the decree-holder, it appears, has been other- 
wise advised and on his behalf it is contended 
that a bond of this nature is one which, if oc- 
casion arises, the Courts will hereafter be 
unable to enforce, and itis urged that, howe 
ever improbable the repudiation by the Sec- 
retary of State of such a solemn undertaking 
may be, the decree-holder should not be re- 
quired by the Court to accept a security 
which if the occasion arises he may be unable 
to enforce by legal proceedings. 

T agree with my learned brother and gener- 
ally for the reasons given by him that the op- 
position of the decree-holder to the acceptance 
of the security makes it incumbent upon the 
Court to inquire whether the bond in question 
is valid in law and capable of enforcement in 
the Municipal Courts. Now, it seems reason- 
ably clear that the bond under consider- 
ation can be enforced against the Secretary 
of State for the time being as a charge upon 
the revenues of India only if it is found to be 
within the scope of the authority conferred 
upon the Secretary of State, the Governor- 
General in Council or the Local Government 
by the Government of India Act, 1858, and 
the Government of India Act, 1589, and is, 
moreover, entered into in compliance with 
the provisions of the said Statutes. 

The objections then taken to the bond on 
behalf of the decree-holder are four in num- 
ber, namely (1) that under the Govern- 
ment of India Act, 1858, the power of the 
Secretary of State to deal with the reve- 


nues of India is no wider than the 
_power previously possessed by the East 


India Company, and that the proposed bond 


or contract isone which could not have been 
lawfully entered into by that Company were 
it now in existence, (2) that the proposed 
bond or contract is not one for the , pruposes 
of the administration or Government of India 
within the meaning of sections 2, 40 and 42 
of the said Act, (3) that if the bond be 
considered as one entered into by the 
Secretary of State it has not been shown that 
he is acting with the concurrence of a majority 
of votes at a meeting of his Council as required 
by section 40 of the Act, and (4) that if the 
bond or contrzct be cofisidered as one entered 
into by the Government of India or the Gov- 
ernment of Bengal in exercise of the powers 
conferred by section 1 of the Government of 
India Act, 1859, it has not been shown that 
the contract does not contravene the restric- 
tions which under the same section the 
Secretary of State in Council is authorised to 
im pose. 

In support of the first objection learned 
Counsel for the decree-holder relies upon sec- 
tions 39, 40 41, 42 and 65 of the Government 
of India Act, 1858, refers to the Government 
of India Act, 1833, cites the cases of Nabin 
Chundar v. Secretary of State (23); Secretary of 
State v. Hari Bhanji (24) and Siwa Bhanjan 
v. Secretary of State (17), and also invites 
reference to the charters of the East India 
Company. Iam of opinion that I need not 
discuss this objection at length for it appears 
to me to be reasonably clear that whatever 
may be the case with respect to other rights 
and powers and liabilities arising otherwise 
than out of contract, section 40 of the Statute 
does not in respect of contracts restrict the 
Secretary of State to the position previously 
held by the East India Company but authorises 
him to ‘enter into any contract whatsoever 
for the purposes of the Act, that is to` say for 
the purposes of the Government of India by 
and in the name of His Majesty. The effect 
of sections 42 and 65 in this connection then 
apprars to be that on all contracts entered 
into by the Secretary of State in pursuance 
of section 40 of the Act the Secretary of 
State for the time being may be sued and 
the debts arising out of such contracts be- 
come chargeable upon the revenues of India. 

In support of the second objection itis urged 
thata guarantee given for the due performance 
by a private person of a decree passed against 
him and in favour of another private person 
can in ro sense be said to be a contract made 
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for the purposes of the Government of India. 

But in the present case the principal 
defendant-appellant isa minor, and it cannot 
be disputed that the protection of the 
person and property of infantis one of the 
functions of every civilised Government. 
Pending the decision of the ultimate Courtof 
Appeal, Government, in my opinion, cannot be 
said to be wrong in acting on its belief that 
the estate belongs to the infant in possession. 
Moreover, the estate now in question, we are 
informed extends over some 800,000 acres and 
comprises thousands of villages, and the case 
thus involves the interests of an enormous 
body of tenantry. If, therefore, the Secretary 
of State or the Government of India be of 
opinion that it is in the best interests of the 
administration that pending the ultimate 
decision of the highest Court of Appeal 
present possession over this vast area 
should be maintained it cannot, in my opinion, 
be successfully denied that the security 
offered in order to effect this object is being 
offered and the contract is being entered into 
for the purposes of Government. For these 
reasons, I should overrule the Ist and 2nd 
objections taken by the decree-holder to the 
security under consideration. 

“TI now come to the 3rd and 4th objections. 
Section 40 of the Government of India Act, 
1858, requires that the Secretary of State 
should enter into contracts for the purposes 
of Government with the concurrence of a ma- 
jority of votes ata meeting of his Council. 
The learned Advocate-General who at our 
instance has appeared in this matter on be- 
half of Government has been able to show us 
that the furnishing of security by the Gov- 
ernment of Bengal has been sanctioned by 
the Secretary of State but he has not found 
himself in a position to say whether this 
sanction has been given with the concurrence 
of a majority of votes at a meeting of his 
Council. 

Section 1 of the Government of India Act 
empowers the Government of India, and the 
Local Governments, within the limits of their 
respective Governments to enter into any 
contract whatsoever for the purposes of the 
Government of India Act, 1858, thatis, as 
1 have already stated, for the purposes of the 
Government of India by and in the name of 
His Majesty. Atthe same time, the exercise 
of the power thus conferred is made subject 
to such restrictions as the Secretary of State 


in Council may from time to time prescribe. 
In respect of contracts such restrictions it is 
conceivable may be either in respect of their 
value or in respect of their kind or character. 
The learned Advocate-General has been unable 
to give the Court any information regarding 
the restrictions, if any, which the Secretary of 
State has seen fit to impose. In the absence 
of informations on the points stated, [ must 
agree with my learned brother in holding 
that the 3rd and 4th objections taken to 
the preferred security by the decree-holder 
have not been successfully met and must 
prevail, 

It is further to be observed that having 
regard to the language of section 145 of the 
Code, the security under consideration, it 
appears fairly clear, may be enforced only 
by a regular suit. 


In this state of the law the opinion enter- 
tained by my learned brother on the 2nd 
objection of the decree-holder, and the fact 
that any decision arrived at by us in these 
proceedings would apparently not be binding 
upon the Secretary of State in a suit brought, 
should occasion arise, to enforce the secnrity, 
afford additional reasons why I should not in 
this matter of discretion differ from my 
learned brother. I, therefore, agree in dis- 
charging the rule. 


Rule discharged, 


MADRAS HIGH COURT. 

First Divit APPEAL No, 193 or 1907. 
February 13, 1911. 
Present:—Sir Ralph Benson, Judge, and 
and Mr. Justice Sundara Aiyar. 

Raja KUMARA VENKATA PERUMAL 
RAJA BAHADUR, MINOR, BY GJARDIAN 
Mr. W. A. VARADACHARIAR— 
APPELLANT 
versus 
THATHA RAMASAWMY CHETTY 
ANE OTHERS— RESPONDENTS. 

Civil Procedure Code (Act XIF of 1882), as. 13, 
257A, 375 Exps.I and I—Res judicata- -Com pro- 
mise decree—Estoppel by record—Estoppel by judy- 
ment—Nature, incidents and effect of a compromise 
decree—Agreement in contravention of x. 257.L-— Public 
policy—Section applies only to execution proceedings — 
Section intended for benefit of judgment-debtor— Waiver 
by judgment-debtor, 

The defendant obtained two decrees against 
the plaintiff in 1882 and 1883 on the original 
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side of the High Court. These decrees were trans- 
ferred for execution tothe District Court. While 
the execution proceedings were pending in the 
latter Court, in 1890 the parties made an adjustment 
of all their disputes and the result was the execu- 
tion of the two usufructuary mortgage-deeds in ques- 
tion by the plaintiff in favour of the defendant. In 
1898 the defendant sued the plaintiff for the recovery 
of.a sum which he claimed as due to him on the foot- 
ing of the said mortgage-deeds. That suit terminated 
bya compromise and the decree in the case preceed- 
ed on the acceptance by the plaintiff of the validi- 
ty of the mortgages executed by him, 

In 1906 the plaintiff suedthe defendant for the 
recovery of a large sum with interest alleging that 
the moitgages were void and unenforceable being 
contrary to section 257A of the Code of Civil Pro- 
cedure. The defendant pleaded, inter alia, that the 
mortgages were not invalid as contravening the 
provisions of section 257A and that the question 
of their validity was res judicata by reason of the 
compromise decree in 1893 suit : 

Held, that the plaintiff is estopped from contesting 
the validity of the mortgages. 


[Obiter—The question of the validity of an agree- 


ment with reference to section 257A, Civil Procedure 
Code, is not purely one of law but one of mixed fact 
and law. 

An agreement in-contravention of section 257A is 
not opposed to public policy. 

The prohibition in section 257A, is not based 
on any rule of public policy rendering such agree- 
ments illegal, itis merely unenforceable in execu- 
tion proceedings orby a fresh suit as the case 
may be. The rule is applicable only to execution 
proceedings and is enacted merely for the benefit of 
the individual judgment-debtor who is entitled to 
waive its benefit. 

When the parties agree that the decree should no 
longer be executed, and thatthe rights under the 
agreement should supersede che decree and be en- 
forceable only by a suit upon the agreement, such an 
ageement would bean adjustment of tho decree 
coming within section 258 ofthe Civil Procedure 
Code, and not one for the satisfaction of a judgment- 
debtor. | 


A. decree on a compromise cannot be impeached on 
the ground that it was erroneous in law, because it 
is open to parties to decide both questions of law and 
of fact between themselves by consent in the mannor 
they deem best. Nor can a party to a consent im- 
peach it on some grounds on which a mere contract 
can be impeached, such as absence of consideration 
or mistake. 

Buta v. Municipal Committee of Lahore, 29 C. 854; 
87 P. R. 1902; 7 C. W. N. 82; 4 Bom. L. R. 678, relied 
upon. 

Pe rule that that estoppel by res judicata does not 
apply toa question of law, does not apply to decrees 
passed on compromise. 

The basis of a compromise decree is always a 
contract between the parties to the litigation, and the 
principles applicable to contracts would often have 
to be considered in determining the rules of estoppel 
applicable to such decrees, but such a decree cannot 
be regarded as a mere contract, it has got a sanction 
far higher than an agreement between parties. The 
arrangement between them is adopted by the Court, 


“not decide the disputes between the parties. 


passes into an adjudication of the Court and 
acquires all thé solemnity of a judicial pronouncement. 
The parties to the decree cannot, therefore, put an end 
to it at their pleasure in the manner that they could 
rescind a mere contract. 

The Bellcairn, 10 Probate Div. 161; 55 L. J. P. 3; 

53 L. T. 686; 34 W. R. 55, followed. 
- A judgment by consent operates as a waiver of 
any defects in the process -or pleadings, or ir. 
regularities in the previous proceedings, or grounds 
of objection which wonld have constituted errors 
in the judgment if rendered upon trial, provided 
they do not go to the jurisdiction. 

But while the agreement acquires in somo respects 
greater force by a decreo being passed in pursuance 
of it, the jurisdiction and powers of the Court 
passing such a decree are limited. The Court does 
It only 
embodies the decision of the parties themselves’ and 
makes their decision its own, giving it the force and 
solemnity of its own adjudication. In other words, 
the jurisdiction of the Court, is to record the agree- 
ment between the parties and to adopt it as its own 
decree in so far as it relates to the suit, 


The Court, however, has the power andis bound to 
consider the question whether the compromise isa 
lawful one. It cannot record a compromise which is 
unlawful, As the jurisdiction of the Court is limited 
to an inquiry into its lawfulness, the law relating to 
decrees does not necessarily apply in all cases to 
consent decrees. These are governed by the rules 
relating to contracts. Incidents relating to contracts 
often hold good with respect to such decrees, and 
the Court being bound to adopt the agreement 
between the parties as its own adjudication, the 
interpretation to be placed upon such adjudication 
ought to be the sameas that to be placed on the 
agreement itself. 


Section 13 of the Code of Civil Procedure (section 
11 of the present Code), which deals with the rule 
of res judicata, is not perhaps strictly applicable to 
compromise decrees, as it applies in terms only to 
what has been “heard and finally decided” by a Court. 
Explanation I, no doubt, refers to matters alleged by 
oue party and admitted expressly or impliedly by the 
other party toa suit. But this refers to some matter 
admitted by a party in a suit which is itself decided 
by the Court. 

Minalalt Shadiram v. Kharsetjt Jiwanji, 30 B. 395; 
8 Bom. L, R. 296, followed. 


The test for determining whether there is an 
estoppel in any particular case in consequence 
of a decree passed on a compromise, must de» 
pend upon the answer to the question “Did the 
parties decide for themselves the particular matter 
in dispute by the compromise and was the matter. 
expressly embodied in the decree of the Court 
passed onthe compromise or was it necessarily 
involved in, or was it the basis of, what was em- 
bodied in the decree? For settling this point it 
would be legitimate, and sometimes necessary to look . 
intothe pleadings between the parties in the suit 
terminated by the compromise decree. Even if 
the compromise was made before the defendant put 
in his written statement, it would still be proper to 
look at the allegations in the plaint to understand the 
terms of thecompromise, 
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It is open to the parties to agree to terminate 
a suitina particular manner without any questions 
raised by the plaintiff or put in issue between 
the parties being determined, but whether a com- 
promise inany particular case proceeds upon such 
an understanding or is based upon an admission 
of some or all of the allegations made by either of 
the parties is a matter of construction in each case, 
and no hard und fast rule can be laid down applicable 
toall cases. 

What the Court has to do in determining with res- 
pect to what matter each of the parties to a com- 
promise decree is estopped, is to find out whatit was 
thatthe parties agreed to in the previous action, and 
for this purpose itwonld not be enough merely to 
see what was the relief granted in the decree of the 
Court, but it would ke necessary also to examine 
what was the basis on which it was granted. What- 
ever is necessarily involved in the decree pronounced 
cannot be re-opened by either party. To this extent 
the principle of Explanation II to section 13 of the 
Civil Procedure Codeis applicable to compromise 
decrees. If the relief granted by a compromise decree 
would bo inconsistent with the allowing of a particular 
defence, the invalidity of that defence must be taken 
to be necessarily involved in the grant of the relief 
and it cannot be allowed to be set up in a subsequent 
suit. 

In re South American and Mewican Company, (1895) 
1 Ch. Div. 87; 12 R.1; 71 L. T. 594; 43 W. R. 181, 
followed. 

Hukdar Syed Bacha Sahib v. Karuppanna Pillai, 
2M. W.N.69;8M. L. T. 472;8 Ind. Cas. 261, re- 
ferred to. 

The principles applicable to judgments based upon 
mutual agreement of the parties are not the same as 
those which would apply to jadgments by default or 
judgments based on admissions of the defendant. _ 

Trish Land Commission v. Ryan, (1900) 1 Ir. R. 
565 at p. 584, followed. 

A compromise decree must be distinguished from a 
decree passed upon a confession of judgment or an 
admission made by the defendant that the plaintiff is 
entitled to a particular relief. 

Appeal against the decree of the Court 
of the Subordinate Judge of North Arcot in 
Original Suit No. 3 of 19<6. 

The Hon’ble Mt. L. A. Govindaraghava 
Iyer, for the Appellant. 

Mr. Srinivasa Atyangar, for the Respond- 


ents. 

Judgment.—tThe suit in this case 
was instituted for the recovery of a sum of 
Rs. 10,929-10-9 with interest which the 
plaintiff alleges to be due to him from the 
defendants from the 27th April 1900. The 
plaintiff's case is that the villages mentioned 
in Schedules A and B appended to the plaint 
were mortgaged by the plaintiff to the de- 
fendants’ father, Subbi Chetty, on the 21st 
of May 1890 under two documents for a 
sum of Rs. 100,000 and Rs. 51,500, 
respectively, that the first of these mortgage- 
deeds filed as Exhibit A in the suit was void 


and unenforceable being contrary to section 
257A of the Code of Civil Procedure and 
that the second deed, Exhibit B, was also 
void for the same reason with respect to 


Rs. 31,343-1-9 out of the total sum of 
Rs 51,500; that the villages mortgaged 
under the two deeds passed into the 


possession of the mortgagee and continu- 
ed to remain in his possession till July 
1900, when they were taken possession of 
by the Court of Wards when the super- 
intendence and management of the plain- 
tifs zemindart of Karvetinagar were as- 
sumed by it, and that the villages remained 
in the Court of Wards’ possession till 1903 
when the Court of Wards released its 
superintendence and handed over possession 
of the villages to the mortgagee. The plain- 
tiff claims to be entitled to recover the 
entire profits of the villages in Schedule A and 
included in the mortgage-deed, Exhibit A. 
He claims also to be entitled to an account 
from the defendants of the incomes of the vil- 
lages included in Exhibit Bon the footing 
that the amount due to the defendants under 
Exhibit B was only Rs. 20,156-143 and 
estimates the amount that would be due to 
the plaintiff on such account being taken at 
Rs. 2,935-9-6. 

Subbi Chetty had obtained two decrees 
against the plaintiff in Civil Suits Nos, 197 
of 1882 and 117 of 1883 on the Original Side 
of this Court for large sums of money. Thege 
decrees were transferred for executior to the 
District Court of North Arcot. He took ont 
execution of the decrees in the District Court 
and while the execution proceedings were 
pending, the parties made an adjustment 
of all their disputes, and the result was the 
execution of four mortgage bonds by the 
plaintiff to Subbi Chetti, two of which are the 
bonds, Exhibits A, and B, now sued on. The 
total amount found to be due to Subbi Chetti 
was Rs. 179,000 in which was included 
about Rs. 20,000 and odd on other accounts 
and the remainder was the amount due on 
account of the two decrees. The execu- 
tion proceedings had previously been 
adjourned on several occasions in both cases 
and the judgment-debtor had agreed, in ton 
sideration of the decree-holder consenting 
to the adjournments and giving him time for 
payment, to pay enhanced interest; the sanc. 
tion of the District Court had been obtained 
-by the parties for the agreements to pay 
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enhanced interest but not the sap vn of the 
High Court as required by section 257A of 
the Civil Procedure Code. The total amount 
thus added to the amount of the decree in 
Civil Suit No. 197 was about Rs. 49,000 and 
Rs. 4,000 was added to the amount due under 
Civil Suit No. 117. The four mortgage 
bonds were all executed on the same day and 
evidently 1epresented a single transaction. 
Each of them refers to the amounts secured 
under the other bonds and purports to be for 
the remaining amount out of the total found 
due by the plaintiff, Exhibits Aand B are 
both usufructuary mortgage-deeds. The 
period fixed for redemption was 15 years 
and the mortgagee was entitled to 
possession during the term, the entire 
usufroct being appropriated towards the 
interest due on the bonds. The plaint 
alleges that this Court which passed the 
decrees in the two suits Nos. 197 of 1882 and 
117 of 1883 not having sanctioned the 
arrangements made by the parties “for the 
payment of a larger sum than was legally 
due” under them, the mortgage Exhibit A 
and so much of the mortgage Exhibit B as 
went in satisfaction of the decree in Civil 
Suit No. 197 are void in law, and he 
institutes this suit on the footing that the 
defendants obtained and kept possession of 
the properties included in Exhibit A without 
. any title at all and of those included in 
Exhibit B as a mortgagee only for the 
sum of Rs. 20,000 and odd. The defendants 
denied that the mortgage-deeds secured the 
payment of any sum in excess of the amount 
legally due under the two decrees and con- 
tended inter alia that the bonds were, at any 
rate, valid for the amount really due under 
the decrees and that they had in any event 
acquired by 12 years’ adverse possession a 
title tn hold the properties comprised in the 
mortgages for the amounts secured by them 
respectively. They further pleaded that 
the question relating to the validity of the 
mortgage-deeds was res judicata by reason of 
the decree in Original Suit No. 19 of 1893 
on the file of the District Court of North 
Arcot, which was instituted against the 
plaintiff by Subbi Chetti in which he sought 
to enforce some of the obligations which the 
plaintiff was bound to perform under Exhibits 
A and B and the two other mortgage-deeds 
of the same date. Sixteen issues were fram- 
ed by the lower Court, of which the 4th 
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issue referred to the question of res judicata 
and the 2nd issue raised the question whether 
the raortgages were invalid as contravening 
the provisions of section 257A of the Civil 
Procedure Code. The Subordinate Judge 
held on the 2nd issue that the bonds were not 
invalid, as, in his opinion, section 257A only 
applies to execution proceedings. He decided 
the question of res judzenta also against the 
plaintiff. We invited the learned Vakils on 
both sides to confine their arguments in the 
first instance to the questionof resjudécata rais- 
ed by the 4th issue as, in case we agreed with 
the lower Court on that igsue, a consideration 
of the other issues in the case would be 
unnecessary. The facts required for the dis- 
posal of that issue may be very briefly stated. 
Original Suit No. 19 of 1893 was instituted 
by Subbi Chetti against the plaintiff for the 
recovery of Rs. 3,843-1-4, which he claimed 
as due to him on the footing of the four 
mortgage-deeds executed on the 21st of May 
1890, including Exhibits A and B, and 
also to compel the plaintiff to provide Snbbi 
Chetti with the necessary documents of title 
to enable Subbi Chetti to recover during the 
currency of the mortgage-deeds the rents 
due under various leases of trees, thangedu 
bark and other kinds of forest produce, which 
the plaintiff had executed in the years 
1886, 1887, 1888 and 1889 to-one Subbaraya 
Mudali, one Sesham Chetti and Mutyala 
Mudali, one Rami Chetti, one Munisami 
Chetti and one Chenga Reddi. The above 
amount wasmade up of Rs. 741-1-1, road-cess 
paid by Subbi Chetti which the zemdndar 
ought to have paid, and the proportionate 
rents which Subbi Chetti claimed as due to 
him out of the amounts collected by the plain- 
tiff from the above-mentioned lessees under 
the leases referred to above which included 
villages not comprised in the mortgages. 
The plaint in that suit was dated the 30th 
June 1898. It does not appear that the 
zemindar put in any written statement, 
The suit was terminated by a compromise, 
Exhibit IX (a) dated the 10th April 1895, 
and a decree Exhibis IX dated the 17th 
April 1895 was passed in pursuance of the 
compromise. The terms of the compromise 
are very important for the decision of this 
appeal. Paragraph No. 1 provided for the 
payment to Subbi Chetti of an amount of 
Rs. 4,549-9-4 “towards the plaint amount, 
costs and interest.” Paragraph No. 2 was 
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to the effect that the plaintiff herein 
should pay to Subbi Chetti within six 
months for the period intervening from 
the date of plaint to the date of the de- 
cree at the rate of Rs, 200 per annum 
on account of the jara amount of Chint- 
am Sesham Chetti and others in respect 
of thangedu bark of the mortgage villages 
and at the rate of Rs. 280 per annum 
for the zara’ amount of Rami Chetti and 
others, Paragraph No. 3 relating to the 
period subsequent to the razinama is 
specially important and is in these terms:— 

Within one month from this date the 
defendants should make arrangements so 
that the dara amount should be paid 
directly to the plaintiff by the respective 
tiaradars at the above-mentioned rates from 
the date of the razinama to the termina- 
tion of the lease in respect of the above- 
mentioned thangedu bark.” 

Mr. Govindaraghava for the appellant 
contends that the razinama decree does not 
make the question of the validity of the 
mortgage-deeds ves judicata. He urges that 
& compromise decree is not a judicial de- 
cision, that, although the parties to it can- 
not go behind the particular relief or re- 
liefs granted or refused by it, it has no 
operation with respect to anything beyond 
those reliefs. He contends also that such 
a decree being passed on an arrangement 
between the parties to the compromise is 
on the same footing as a contract; that 


an agreement for the payment of a sum - 


exceeding the amount legally due under a 


decree being void under section 257A 
of the Civil Procedure Code unless 
sanctioned by the Court which pass- 
ed the decree, a decree passed on such 


agreement is also void; and that the ques- 
tion whether such an agreement is void 
being one of law, the compromise decree, 
taking it to involve a decision as to the 
validity of the mortgages, is not binding 
-upon the plaintiff in this suit, 

Mr. Srinivasa Aiyangar for the respond- 
ents, on the other hand, contends that a 
compromise decree is legally as valid and 
binding on the parties as one passed by 
the Court after contest and that every 
question necessary for awarding relief to 
Subbi Chetti in Original Suit No. 19 
must be taken to have been decided against 
the plaintiff in this suit. Our attention 


has not been drawn to any reported deci- 
sion of this Court where the question how 
far a decree passed upon a compromise 
between parties will constitute the ques- 
tions raised or involved in the suit res 
judicata in future litigation between them 
was considered and decided. We have, 
therefore, to consider the nature of such a 
decree and the principles on which the 
law of estoppel is to be applied with res- 
pect to it. 

The basis of a compromise decree is, of 
course, a contract between the parties to the 
litigation, and the principles applicable to 
contracts would often have to be consider- 
ed in determining the rules of estoppel ap- 
plicable to such decrees ; at the same time 
such a decree cannot be regarded as a 
mere contract, and has got a sanction far 
higher than an agreement between parties. 
The arrangement between them is adopted 
by the Court and passes into an adjudica- 
tion of the Court and acquires all the so- 
lemnity of a judicial pronouncement. The 
parties to the decree cannot, therefore, put 
an end toit at their pleasure in the man- 
ner that they could rescind a,mere con- 
tract. This was decided in The Bellcatrn 
(1). There, the Assistant Registrar of the 
Court, by the consent of the parties toa 
compromise decree rescinded it but the re- 
cision was held to be illegal by the Court 
of Appeal. Lord Esher, M. R. observed 
(page 165) “I agree with Butt, J., that 
when at a trial the Court gives a judg- 
ment by the consent of the partiesit is a 
binding judgment of the Court, and can- 
not be set aside by a subsequent agree- 
raent between the solicitors, or the parties, 
even though it be placed in the form of an 
order by consent on a summons and taken to 
a Registrar or Master, and by him made as 
a matter of course. It is only the Court, 
with full knowledge of the facts on which 
it is called on to act, which can set aside 
the first judgment, and I doubt whether, 
unless some fraud in regard to such judg- 
ment is shown, even the Court would have 
jurisdiction to set aside its first judgment, 
It is clear then that the second consent 
order was absolutely void.” 

Again, it seems to be clear that a 
party to a consent decree cannot impeach 


(1) 10 Probate Div. 161; 55 L. J. P.3; 53 L. T, 686 
34 W. R E5. osu 
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ib on some grounds on which a mere con- 
tract could be impeached, such as absence 
of consideration or mistake—See Black on 
Judgments, 2nd Edition, Vol. I, page 16 
foot note. Speaking of such judgments the 
learned author observes: “The judgment 
is not the agreement; it is the act ofthe 
law invoked by the parties in executing 
the agreement.” He observes in an article 
in the American Cyclopedia of Law and 
Procedure, Vol. 23, page 729 “A judg- 
ment by consent of the parties is more 
than a mere contract in pats; having 
the sanction of the Court, and entered as 
its determination of the controversy, it has 
all the force and effect of any other judg- 
ment, being conclusive as an estoppel upon 
the parties and their privies, and not 
invalidated by subsequent failure to per- 
form a condition on which the consent 
was based, although it may be inquired 
into for fraud practised upon one of the 
parties, or as against other creditors of 
defendant.” But while the agreement ac- 
quires in some respects greater force by a 
decree being passed in pursuance of it, the 
jurisdiction and powers of the Court in 
passing such a decree are limited. The 
Court does not decide the disputes be- 
tween the parties. It only embodies the 
decision of the parties themselves and 
makes their decision its own, giving it the 
force and solemnity of its own adjudica- 
tion. É 

Section 375 of the Civil Procedure Code 
(Order XXIII, rule 3 of the present 
Code) lays down with respect to a compro- 
mise proved to the Court's satisfaction 
that the compromise “shall be recorded, 
and the Court shall pass a decree in ac- 
cordance therewith so far as it relates to 
the suit.” The jurisdiction of the Court, 
therefore, is to record the agreement be- 
tween the parties and to adopt it as iis 
own decree in so far as it relates to the 
suit. It has, however, the power and is 
bound to consider the question whether 
the compromise is a lawful one. It can- 
not record a compromise which is unlaw- 
ful. As the jurisdiction of the Court is 
limited to an inquiry into its lawfulness, 
the law relating to decrees generally does 
not necessarily apply in all cases to con- 
sent decrees and these are governed by 
the rule relating to contracts. lucidents 


relating to contracts often hold good with 
respect to such decrees. Rules relating to con- 
struction arethe same with respect to them 
as with respect to contracts. It has been held 
that a provision in a compromise decree that 
a lease shall be forfeited for non-payment of 
rent may be relieved against in the same 
manner as such a provision could ba in ‘an’ 
instrument of lease—-Krishna Baiv. Hari- 
govind (2); Nagappa v. Venkat Row (3); 
Lakshmanaswami Naidu v. Rangamma (4). 
The reason is that the Court being bound 
to adopt the agreement between the par- 
ties as its own adjudication, the interpreta- 
tion tə be placed upon such adjudication 
ought to be the same as that to be plac- 
ed on the agreement itself. For the same 
reason a compromise decree may in some 
respects have a greater validity than one 
passed after the contest between the parties, 
as such a decree has all the force of a 
compromise, a species of contract which is 
highly favoured by the Courts. Thas, if 
parties agree to settle their disputes in a 
certain manner, one of them cannot claim 
to set it aside merely because he mis- 
understood the law which would be ap- 
plicable in a Court for the determination 
of the dispute. The same principle would 
apparently be applicable to a compromise 
decree and the rule that estoppel by res 
judicata does not apply to a question of 
law, will not, we think, apply to decrees 
passed on compromise. Similarly, legal de- 
fences to a claim which may be available 
to a party in a Court of law may be 
waived by him in a compromise, and he 
would often not be competent to impeach 
a compromise ou the ground that his op- 
ponent’s claim was one which would not be 
recognised by the Courts. The American 
author, whom we have already cited, says, 
“There are certain defences which the debtor 
has the option of waiving if he chooses, and 
he does waive them by confessing judg- 
ment. For example, such a judgment is 
not invalidated by the fact that a part 
of the claim tor which it is given would 
be barred by the statute of limitations, 
provided the debt be an honest one. So 
where a bankrupt, subsequent to his dis- 


{2) 31 B. 15; 8 Bom. L. R. 818; 1 M. L, T. 870 
(E.B.). 

(8) 24 M. 265. 

(4) 26 M. 31. 
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Charge, confesses judgment upon an old debt, 
the debt is a good consideration for the 
judgment, .and the latter is not affected by 
the discharge” (section 69). Again, he says, 
“A judgment by consent operates as a 
' waiver of any defects in the process or 
pleadings, or irregularities in the previous 
proceedings, or grounds of objection which 
would have constituted errors in the judg- 
ment if rendered upon trial, provided they do 
not go to the jurisdiction,” American 
Cyclopedia, page 729. 

In considering the question of estoppel by 
res judicata the nature of a compromise decree, 
as partaking in largé measure of the nature 
of an agreement of compromise and at the 
same time possessing the characteristics of 
a decree of Court, has to be borne in mind. 
Section 13 of the Code of Civil Procedure, 
which deals with the rule of res judicata, 
is not perhaps strictly applicable to com- 
promise decrees, as it applies in terms only 
to what has been “heard and finally decided” 
by a Court. Explanation I, no doubt, 
refers to matter alleged by one party and 
admitted expressly or impliedly by the other 
party toa suit. But this refers to some matter 
admitted by a party in a suit which is itself de- 
cided by the Court. Scott, J. held in Minalal 
Shadtram v. Kharsetji Qiganji (5) that section 
13, Civil Procedure Code, has no applica- 
tion to compromise decrees—see page 408. 
What then is the test for determining whether 
there is an estoppel in any particular case 
jn consequence of a decree passed on a com- 
promise? In our opinion the answer must 
depend on the answer to the question “Did 
the parties decide for themselves the parti- 
cular matter in dispute by the compromise? 
and was the matter expressly embodied in 
the decree of the Court passed on the com- 
promise or was it necessarily involved in, 
or was it the basis of, what was embodied 
in the decree?” For settling this point it 
would be legitimate,and sometimes necessary, 
to look into the pleadings between the 
parties in the suit terminated by the com- 
promise decree. Even if the compromise 
was made before the defendant put in his 
written statement, ib would still be proper 
to look at the allegations in the plaint to 
understand the terms of the compromise. It 
is, no doubt, open to the parties to agree to 
terminate a suit in a particular manner with- 


(5) 30 B. 395; 8 Bom. L, R, 296. 


out any questions raised by the plaintiff or 
put, in issue between the partes being 
determined, but whether a compromise in any 
particular case proceeds upon such an under- 
standing or is based upon an admission of some 
or all of the allegations made by either of the 
parties is a matter of construction in each 
case, and no hard and fast rule can be laid 
down applicable to all cases. It is stated in 
Halsbury’s Laws of England, Vol. 13, para- 
graph No. 496 (page 357), “a defendant 
who has consented tojudgment before delivery 
of any pleading is not estopped as against 
the plaintiff from subsequently setting up 
matters which might have constituted a 
defence, because they have never been in 
issue; butitis otherwise with a defendant 
who has consented to judgment after plead- 
ing in his defence the matters which he seeks 
to setup in the later proceeding.” The 
question really dealt with in the above 
‘passage, as shown by the cases cited in the 
foot-note, relates to what are known as judg- 
ments by default and not to judgments based 
upon an agreement arrived at between the 
parties, which alone constitutes a real com- 
promise decree. The distinction between 
judgments by default and judgments passed 
on the mutual agreement of the parties is 
«pointed out by Holmes, L. |, in Irish Land 
Commission v. Ryai (6). In that case the 
plaintiff had obtained in the year 1891 a 
judgmert by default against the defendants 
for a certain sum claimed as due as arrears of 
tithe rent charge for 6 years. In 1896 an- 
other action instituted for further arrears for 
five years was dismissed on the merits. The 
plaintiff then in 1899 sued the defendants 
for two years’ arrears. The plaintiffs contend- 
ed that the defendant was estopped by the 
judgment of 1891 from disputing the 
plaintiff’s claim to the é¢‘he rent-charge and 
the defendant contended that the dismissal of 
the action of 1896 estopped the plaintiff from 
claiming the rent-charge. Both contentions 
were overruled. With respect to the judg- 
ment of 1896, the Court held that it did not 
appear from that judgment on what ground 
it was based and this absence of certainty 
made the rule of res judicata inapplicable. 
With respect tothe judgment of 1891, the 
Court held that the mere failure of the de- 
fendant to plead and the entering of judg- 
ment consequent thereon could not estop him 
(6) (1900) 2 Ir. R. 565 at p. 584, ` 
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from contesting the subsequent claim. He 
admitted notbing and the Court, therefore, 
decided nothing. If the defendant did not 
appear and plead to the claim the plaintiff 
was entitled to judgment by default accord- 
ing to the Law of Scotland. It must be 
noted that in India the plaintiff is not 
entitled to such a judgment on the ground 
of defendant’s failure to appear. He is still 
bound to prove his claim and judgment will 
be given for him only if he proves it to the 
satisfaction of the Court, though the suit 
may be tried ea parte. Itis pointed out in 
the judgment of Holmes, L. J., that even the 
lands for which tithe was claimed were only 
imperfectly described by reference to the 
parish in which they were situated. The 
observations of Holmes, L. J., with respect 
to compromise decrees are well worthy of 
attention. He says “It is a principle in 
every system of jurisprudence that there 
should be finality in litigation. A judgment 
not appealed from binds the parties and 
privies for all time by what appears upon 
its face; and if it can be shown that, in the 
course of the action that resulted in the 
judgment, a certain definite and material 
issue not set forth in the judgment itself 
was raised by the parties and determined 
judicially or by consent, it would be contrary 
to public policy to allow the same parties 
to re-agitate thesame matter in subsequent 
legal proceedings. Hstoppel by matter of 
record rests on this principle, and although 
it may besaidin one sense to exclude the 
truth, it is essentially just and righteous”. 
It would seem from the passage already cited 
from Halsbury that in England if judgment 
even by default is passed after the defendant 
has raised his contentions, he will be estopped 
from raising in a future litigation the conten- 
tions so raised by him. 

A compromise decree must also be dis- 
tinguished from a decree passed upon a con- 
fession of judgment or au admission made by 
the defendant that the plaintiff is entitled to 
a particular relief. The effect of such an ad- 
mission must be judged solely from its terms. 
A defendant may admit the plaintiff’s right 
to the relief claimed —say a right to a certain 
sum of money—while denying the particulars 
of the claim or the cause of action alleged in 
the plaint, and it would be a proper rule to 
construe an admission made by the defend- 
ant strictly and not to stretch ib beyond its 


terms. The judgment in such @ case is the 
result of the admission of one of the parties 
tothe suit, the defendant, and not of an 
agreement between the two parties to it. The 
principles applicable to the latter class of 
cases, that is, judgments based upon mutual 
agreement of the parties, are not the same as 
those which would apply to judgments by 
default or judgments based on admissions of 
the defendant. What the Court has todo in 
determining with respect to what matter 
each of the partiesto a compromise decree 
is estopped, isto find out what it was that 
the parties agreed to*in the previous action; 
and for this purpose it would not be enough 
merely to see what was the relief granted in 
the decree of the Court, but it would be 
necessary also to examine what was the basis 
on which it was granted. Whatever is 
necessarily involved in the decree pronounced 
cannot be re-opened by either party. To 
this extent there can be no doubt that the 
principle of Explanation II to section 13 of 
the Civil Procedure Code is applicable to 
compromise decrees, If the relief granted by 
a compromise decree would be inconsistent 
with the allowing of a particular defence, 
the invalidity of that defence must be 
taken to be necessarily involved in the grant 
of the relief andit cannot be allowed to be 


sel up in a subsequent suit. This is 
the principle laid down in In re South 
American and Mexican Company (7). There, 


a previous action by the Bank of England 
against a Company to recover the 2nd instal- 
ment of a debt alleged to be due under .an 
agreement which was denied by the Com- 
pany had been settled by compromise. . It 
provided that the particular instalment 
sued for, the amount of which was 
£ 1C€0,000 and costs, should be discharged 
if a sum of £60,000 was paid in the 
manner prescribed by the agreement with- 
in the time fixed; but if the amount of 
£ 60,000 was notso paid, then the Dank 
“should be at liberty to issue execution 
for the full amount of the judgment debt... 

enforce the 
payment of the further instalments claim- 
ed by them under the plaintiffs’ agree- 
ment with the defendants, set out in the 
statement of claim in this action.” The Court 


(7) (1895) 1 Oh. Div. 87;12 R. 1; 71 L. T. 504; 
43 W. R. 131. 
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adjudged that in case of default the plaintiffs 
dorecover from the defendants £ 100,000 
and costs and that the defendants’ counter- 
claim be dismissed. The counter-claim had 
reference to the amount paid by the Company 
on account of the first instalment, and the 
further instalments mentioned in the com- 
promise referred to a large sum of money 
which the Bank claimed would be due to them 
in future, but which was not due at the time 
they instituted the action before the Court. 
When the further instalments fell due and 
the Bank instituted aw action for them, the 
Company denied its liability and the ex- 
istence and yalidity of the agreement on 
which the claim was based. Vaughan 
Williams, J., held that the Company was 
estopped from denying the agreement by the 
consent decree in the previous action. The 
learned Judge held that the previous suit was 
for an instalment due under the agreement 
which was the basis of the second action, that 
the compromise showed that if was for an 
instalment of the debt based on that agree- 
ment, that the Companycould not, therefore, be 
permitted to deny the existence of the agree- 
ment and that the Court could not be asked to 
construe the decree as one merely to pay a 
sum of money equal in amount to that claim- 
ed under the agreement by the Bank and not 
for an instalment of what the agreement 
secured to the Bank. Lord Herschell, when 
the case went on appeal, observed, "it is said 
that, notwithstanding that agreement to give 
judgment for the claim, it was open to the 
defendants to make default in paying the 
£ 60,000, and then to say ‘as regards all but 
this one instalment, for which you have got 
judgment, the matter is at large: you have 
got judgment as for an instalment of a debt 
in respect of which you sued; but we are to 
be at liberty now to say there never wasa 
debt at all; we cannot undo this £ 100,000 
but we may dispule our liability to anything 
further.’ 1 do not think that is the meaning 
fairly to be gathered from the settlement 
arrived at or the order of the Judge.” 
Vaughan Williams, J., in the Court of First 
Instance, distinguished the case of Jenkins v. 
Robertson (8), which was relied on by the 
Company as showing that acompromise decree 
can only conclude the question of the right 
totheactual relief granted to a party in the pre- 


vious litigation. That case was one in which 
(8) 1 tL. L. Be, 117. i 


the provost, bailies and councillors of a burgh 
and certain other individuals instituted an 
action for a declaration on behalf of the in- 
habitants and the public of a right of way 
for foot-passengers, and afterwards compromis- 
ed the action with the owners of the land, 
through which the way was claimed, after a 
verdict had been given in their favour and a 
new trial granted on application by the de- 
fendants. The result of the compromise was 
that the benefit of the verdict was given up, 
and the plaintiffs agreed to pay the defend- 
ant’s expenses, Afterwards, two persons com- 
menced a fresh action to establish the right 
of way. The House of Lords held, reversivg 
the decision of the Scotch Courts, that the 
decree in the former action did not constitute 
the question of the right of way res judicata, 
But the judgment was based, as explained in 
In ve South American and Mexican Company 
(7), on the ground tkat persons instituting a 
suit on behalf of the public had no right to 
bind the public by a compromise decree, 
though a decision passed against them on 
contest would bind the public. Jord Colonsay 
was disposed to think that even a compromise 
decree might bind other persons represented 
by the parties to a suit, but held that the 
compromise decree in the particular case was 
not binding on the public, because his Lord- 
ship came to the conclusion that it was toa 
certain extent ‘purchased’. But no doubt 
was entertained by the House of Lords that 
a compromise decree would be as much bind- 
ing on the actual parties to it and their 
privies in interest “in just the same way as 
if it had been a judgment arrived at after 
the case had been fought out.” Lord 
Herschell, no doubt, thought that in In ve 
South American and Mexican Company (7) 
the compromise decree itself provided for the 
payment of future instalments also in case 
the defendants failed to carry out the pro- 
vision made with respect to the second in- 
stalment. But the principle enunciated by 
his Lordship, as well as by Lindley, L. J., was 
that a judgment by consent is intended to 
put a stop to litigation between the parties 
just as much as is a judgment which results 
from the decision of the Court after the 
matter has been fought out tothe end.“ The 
same view was held in Thomson v. Moore (9), 
The consent decree was one granting an in. 
junction restraining the defendant from in. 
(9) 23 Ir. Rep, 599, 
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fringing the right of a patentee. In a second 
action for injunction instituted in consequence 
of a fresh infringement by the defendant, he 
denied the validity of the patent on the 
ground that the alleged invention was nota 
new one. Both Porter, M. R.,and the Court 
of Anpeal held that the basis of the injunc- 
tion granted by the compromise decree was 
that the plaintiff had a valid patent, although 
the decree madé no declaration of its validity, 
ard that, therefore, the question of validity 
was res judicata. Porter, M. R., observed “the 
effect of the consent and order is absoultely 
to preclude the defendant from disputing 
the validity of the plaintiffs’ patent, and the 
only defence he can now raise is that what 
he has done since is not an infringement”. 
Lord Ashbourne, L. C., said “ othér suitors 
might question these matters, but the defend- 
ant cannot.” Fitz Gibbon, L. J., observed “the 
decree, to which the present defendant sub- 
mitted on the 18th June, 1885, has put it ont 
of his power to rely upon it, and we must 
start with the assumption that Sir William 
Thomson’s compass is a well-patented inven- 
tion, of which the patentable characteristics 
must, therefore, be discoverable in his specific- 
ation.” On behalf of the appellant the de- 
cision in Goucher v. Clayton (10) was relied 
on. Butthat judgment is not in point. 
That case also related to the infringe- 
ment of a patent. The defendants in the 
first action for infringement submitted to a 
judgment for 40 shillings for damages and 
costs of the suit. But no pleadings had been 
entered on either side. The invalidity of the 
invention was disputed in the second action. 
Tn the second action there were other defend- 
ants than those who were parties to the first. 
After the termination of the first action the 
defendants to it had obtained a license from 
the plaintiff to work the patent for five years 
and the license had expired before the second 
action was brought. Jt did not appear that 
` the defendants submitted to judgment in the 
previous action on the footing of the validity 
of the patent. Wood, V. C. said “the de- 
fendants might have submitted either to 
avoid litigation or because they thought it 
not worth their while to try the question.” 
He went on to say “ as a perpetual injunction 
was sought be could not hold that the defend- 
ants were estopped from denying the validity 


(10) 84 L. J. Ch. (x. s.) 289; 1L Jur. (x. s.) 107; 
13 W. R. 386, 


of the patent. In any case, he could not 
prevent the defendants, who were not parties 
to the action at law, from setting up this de- 
fence.” The Vice-Chancellor did not in that 
case lay down any rule contrary to what was 
held to be the law in In ve South American and 
Mezxicun Company (T). 

The judgment of this Court in S. A. 1351 
of 1909 was also cited in support of the ap- 
pellant’s position. In that case there was an 
ex parte decree for rent in a suit by a landlord 
against his tenant. The second suit was for 
the recovery of the property and future in. 
stalments of rent, and it was held that ihe 
defendant was not estopped from denying the 
plaintiff’s title to recover the land or the rent 
claimed. The judgment proceeds on the 
ground thatit did not appear from the judg- 
ment in the first suit that ib proceeded on any 
decision as to the plaintiff’s title. The 
question was not one relating to estoppel by 
a compromise decree. In Hukdar Syed 
Bacha Saheb v. Karuppanna Pillai (11) 
on the other hand, cited by Mr. Sri- 
nivasa Aiyangar, the principle laid down 
in In re South American and Mexican Company 
(7) was accepted by Abdur Rahim and 
Krishnaswami Aiyar, JJ., although on the 
facts of the case the learned Judges held that 
the consent decree did notinvolve anadmission 
by the defendant with respect to the point 
contested in the second suit. The decision of 
the Bombay High Court in Mznalal Shadirum 
v. Kharsetjt (5) followed the same principle. 

Turning now to the facts of the present 
case, we think there can be no doubt that the 
compromise and decree in O. S. No. 19 of 
1893 proceeded on the acceptance by the- 
zemindar of the validity of the mortgages exe- 
cuted in favour of Subbi Chetti. It provid- 
ed for the payment by the zemindar of asum 
of Rs. 4,549 in discharge of the “plaint amount, 
interest and costs.” The “plaint amount” 
was clearly the amount which the plaintiff 
claimed on the basis of the provisions in 
the mortgage-deeds. The decree further 
went on to provide that the defendant should 
make further payments for the period bpe- 
tween the date of the plaintand the date of 
the razinamu and for the future “the amounts 
that may become due at the above rates 
from the date of this razinama until 
the expiration of the terms of the aforesaid 


leases.” The learned Vakil for the plaintiff 
(11) 2 M. W. N. 69; 8 M. L. T.,4382; 8 Ind. Cas, 261, 
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was unable to suggest on what other footing 
than the validity of the mortgages the decree 
could be taken to have proceeded. We cannot 
accept his contention that the decree should 
be taken merely to have directed payment 
of a certain sum of money without any regard 
to the title of the plaintiff. We are entitled 
and bound to look to the razinama itself, 
Exhibit IX (a), to understand the terms of 
the decree which was passed in pursuance of 
it. The parties expressly reserved one point 
in dispute between them, namely the ques- 
tion relating to the zemdndar’s liability to 
pay road-cess ; but they had definitely resolv- 
ed that the mortgage-deeds themselves should 
betaken to be valid and binding on the 
zemindar. The appellant’s contention, that, 
as the validity of the mortgages with re- 
ference to section 257A of the Civil Procedure 
Code should be regarded as a question of 
law and that, therefore, the plaintiff in this 
suit is entitled to re-agitate the question, 
must also be disallowed. In the first place, 
the question is not purely one of law but one 
of mixed fact and law, depending as it does on 
the point whether asa fact the zemindar did 
agree by the mortgage-deeds to pay any sum 
in excess of the amounts due under the 
decrees in ©. S. Nos. 197 and 117. But 
even were the question purely one of law, 
we are disposed tothink that a decree ona 
compromise cannot be impeached on the 
ground that it was erroneous in law, because 
itis open to parties to decide both questions 
of law and of fact between themselves by 
consent in the manner they deem best. In 
this respect a compromise decree resembles 
not so much an actual decision of a Court 
after contest asan award by an arbitrator, 
whose decision cannot be impeached on the 
mere ground that he committed an error of 
law. See Buta v. Municipal Committee of 
Lahore (12). 

We are also unable to accept the argument 
that an agreement in contravention of section 
257A is one.opposed to public policy. We do 
not decide the question whether such an 
agreement is invalid at all when the parties 
agree that the decree should no longer be exe- 
cuted, and that the rights under the agree- 
ment should supersede the decree and be 
enforceable only by a suit upon the agree- 


ment. Such an agreement would more pro- 
E 2) 20 C. 854; 7 C. W. N. 8°; 87 P. R. 1902; 4 Bom. 
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bably, be an adjustment of the decree coming 
within section 258 of the Civil Procedure 
Code, and notone for the satisfaction ofa 
judgment-debt. We also abstain from decid- 
ing the question whether section 257A, clause 
(2) prohibits anything more than the re- 
cognition of the kind of agreement referred 
to therein in execution proceedings. Nor is 
it necessary to consider the exact scope of 
the rule that the doctrine of estoppel by deci- 
sion of the Courts does not apply to questions 
of law. But itis clear to our minds that the 
prohibition in section 257A is not based on 
any rule of public policy rendering such 
agreements illegal, it is merely unenforceable 
in execution proceedings or bya fresh suit 
as the case may be. The rule is merely 
enacted for the benefit of the individual 
judgment-debtor, and one reason for the rule 
was, probably, that litigant parties should not 
have the right to interfere with the 
decrees of Courts, a reason which would pro- 
bably indicate that the rule is applicable 
only to execution proceedings. A judgment- 
debtor is, in our opinion, entitled to 
waive the benefit of the rule. The com- 
promise was a lawful compromise and was 
accepted by the Court as lawful and embodied 
in its decree. We, therefore, hold that the 
plaintiff in the present suit is estopped from 
contesting the validity of the mortgages. In 
the view we have taken on issue No. 4 it is 
unnecessary to consider the other questions 
in the case. 

In the result the appeal is dismissed with 
costs. 

Appeal dismissed, 





MADRAS HIGH COURT. 
CRIMINAL Appoan No 626 of 1910. 
February 23, 1911. 

Present :—Mr. Justice Munro and 
Mr. Justice Abdur Rahim. 

In re DURAISAWMI TEVAN AND OTHERS — 
APPELLANTS. 

Penal Code (Act XLV of 1860), ss. 802, 149 — Sentence 
of imprisonment —Illegality. 

Where the Sessions Judge convicted the accused 
under section 302 and 149, Indian Penal Code, and 
sentenced them to various terms of imprisonment: 

Held, that the sentences were not according to law 
as the lowest sentence for an offence under section 
$02, Indian Penal Code, is transportation for life. 

Appeal against the sentence of the Court of 
Session of the Tinnevelly Division in Cases 
Nos. 64 and £3 of the-Calendar for 1910. 
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Dr. S. Swaminadhan, for the Appellants. 

Mr. S. Ranganatha Iyer for 2nd, 3rd, 5th 
and 7th Appellants. 

Mr. F. R. Grant, for the Public Prosecator 
in support of the Conviction. 

Judgment.—wWe think there can be 


no doubt that the appellants took part in the. 


riot and that the accused Nos. 1, 5, 7 and 
8 have been rightfslly convicted under sec- 
tions 302 and 149, Indian Penal Code. We 
confirm the sentence pased upon the accused 
Nos. 1, 5, 7, 8. 

The Sessions Judge had also found the 
accused Nos. 2, 3 and 4 guilty under sections 
302 and 149 but has sentenced them to terms 
of imprisonment. For‘an offence under sec- 
tion 302, Indian Penal Code, the lowest 
sentence is transportation for life. We think, 
however, we shall be justified in altering the 
conviction in the case of these accused to one 
under sections 326 and 149, Indian Penal Code 
and the Public Prosecutor does not oppose 
this. The sentences are confirmed and the 
appeal is dismissed. 

Appeal dismissed. 


MADRAS HIGH COURT, 
Seconp Crvin Appeat No. 624 or 1909, 
February 15,1911. 
Present:—Mr. Justice Munro and 

_ Mr. Justice Sankaran Nair. 
KALIBA SAHIL AND OTHER3— 
APPELLANTS 
versus 


BALGIA NACHIAL—Responpenr. 

Madras Civil Courts Act (111 of 1873) - Jurisdiction 
— Suit for recovery of amount under Rs. 2,500 and loss 
sustained by plaintif —Loss valued in the plaint at 
Rs. 16,000. 

The plaintiff snedin the Munsif’s Court to recover 
Rs. 1,200 and odd from defendants and logs sustained 
by him owing to the defendants’ improper action, 
which loss he valued in the body of the plaint at 
Rs. 16,000: 

Held, that the suit was not cognizable by the Court 
of the Munsif. 


Second appeal against the decree of the 
District Court of Tanjore in Appeal No. 
1L7 of 1909, presented against the decree 
of the Court of the District Munsif of 
Negapatam in O.S. No. 212 of 1906. 

Jsudgment.—tThe other Kasi Pangu 
holders have not the same interest as the 
original plaintiff and should not have been 
made plaintiff under section 30, Civil Pro- 
cedure Code. The proper cou:se would have 
been to make them defendants, We set 
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aside the order under section 30, Civil Pro- 
cedure Code. We also think that the 
District Munsif had no jurisdication to enter- 
tain the suit. The origiual plaintiff seeks 
to recover Rs. 1,232-15-10, and also prays 
that the defendant may be ordered to pay the 
loss sustained by her owing to their impro- 
per action. The loss as stated in paragraph 
17 of the plaint to be Rs. 16,000, and the © 
original plaintiff offered to pay additional 
Court-fee, if necessary. The original plaintiff, 
therefore, sought to establish her right 
to more than Rs. 2,500 and the District 
Munsif had no jurisdiction to entertain the 
suit, We, therefore, set aside the decrees of 
the Courts below and return the plaint for 
presentation to the proper Court. Costs 
hitherto incurred will abide the result. 
Decrees set aside. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
Suir No. 265 or 1910. 

February 28, 1911. 
Present;—-Mr. Crouch, A. J. ©. 
PAHLAJRAI CHAPOUMAL-— Phrarntire. 
versus 
Tus KARACHI MUNICIPALITY— 


DEFENDANT. 

Bombay District Municipalities Act (TII of 1901), 
8. 151, sub-secs. (1) (0), (Z)and(3)—Flour mill worked 
by camel—Objectionable smell arising from negligent 
wser—Right of Municipality to issue notice— 
Unauthorized notice issued by Municipal Officer— 
Nuisance, 

Section 151 (0) of the Bombay District Municipalities 
Act refers to a manufactory which is such that 
offensive or unwholesome smells arise from it as the 
natural resnlt of working the factory in the ordinary 
way. The mere fact that an objectionable smell arises 
inside the factory by negligent user is not sufficient 
lo bring a factory within section 151 (o), there 
must be an offensive or unwholesome smell issuing 
from the premises so as to create a possibility of its 
causing a nuisance to the neighbourhood. - 

A flour mill worked by a camel is not such a 
manufactory as is contemplated by section 151 (o). 

Section 151 only authorizes a Municipality to 
issue a notice if ib is satisfied that the smell 
which issues from the factory, in the ordinary course 
of ordinarily careful user, is so offensive as to cause 
annoyance to the neighbourhood; if annoyance is 
caused tothe neighbourhood only when and because 
there is improper user, then the smell must be actu- 
ally dangerous to life, health or property before the 
Municipality can prohibit the further use of the pre- 
mises as snch factory. A notice not authorized by, 
but issued by an Officer of, a Municipality is not 
subject to the consequences specified in s1.b-sec- 
tions (2) and (8) of section 151, 
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Mr, Rupehand, for the Plaintiffs. 

Mr. Isarsing, for the Defendants. 
“Judgment,.—Plaintiffs have in the 
Bunder Road two shops, where flour and 
provisions are sold. Between thesetwo shops 
isa yard with a large door opening on 
to the Bunder Road, the yard is 11] feet 
square. Plaintiffs have roofed the yard over, 
leaving large open spaces on either side 
between the eavesand the wall and have set 
up a small flour mill, with grind stones 
of about 3 feet in diameter, worked by a 
camel. The Chief Officer of the Municipality 
issued to plaintiffs a ‘notice under section 
151 (0) of the Bombay District Municipalities 
Act, 1901, calling upon them to discontinue 
the use of the place for the purpose of a 
camel mill, and plaintiffs now seek an 


injunction restraining the Municipality 
from interfering with the working of the. 
mill, : 

The following issues were settled. 
' 1. Is the order of the Municipality ultra 
vires? 


2. If the order is not ultra vires, is it 
subject to the review of this Court?. 

3. If the order is subject to the review 
of this Court, is the mill a nuisance or likely 
to be a nnisance within section 151, District 
Municipal Act. 

4. Has the order been properly made? 

5. General issue. 

T find that the order was not properly made, 
and is ultra vires and that plaintiffs are entitl- 
ed to a declaration and injunction in the 
terms specified below i 

Section 151, under which tbe Municipality 
purports to have acted, has application only 
to. buildings and places used for certain pur- 
poses, Sub-clauses (a) to (m) specify 
thirteen trades all of which are clearly what 
would be generally recognised as objection- 
able, and such that an offensive smell would 
certainly issue from the place where they 
were carried on. 

“Sub-clause (n) refers to a building or place 
used for storing hay, straw, fodder, wood, coal 
or other combustible material.” 

Then comes the final sub-clause (0) cover- 
ing, generally, any place used,— 

“As a manufactory or place of business of 
any other kind, from which offensive or 
unwholesome smells arise, or which involve 
risk of fire.” 


The ‘section. clearly refers to offensive 


“ing it in the ordinary way. 


terms 


trades and trades which involve risk of fire 
It is alleged against the premises in suit 
that they are used as a manufactory or 
place.of business from which offensive or 
unwholesome smells arise. Now sub-clause 
(0) says nothing of negligent user, the 
manufactory must be such that, offensive or 
unwholesome smells arise from it, as the 
natural result of working the factory in the 
ordinary way. And there must be some- 
thing more than objectionable smell inside 
the factory, an offensive or unwholesome 
smell musi issue from the premises so that 
there is ab least a possibility of it causing a 
nuisance to the neighbourhood. 

The Municipality, then, had authority to 
take action under section 151 only if the 
flour mill in question was a manufactory 
such that offensive or unwholesome smells 
arise from it as the natural result of work- 
Section 151 
states that “if it be shown to the satisfac- 
tion of the Municipality that a place used for 
an offensive trade is or is likely by reason 
of such use and of its situation to become 
a nuisance, oris so used or isso situated 
as to be likely to be dangerous to life, 
health or property, the Municipality may 
by a written notice require the owner to dis- 
continue the use thereof, ete.” That is 
to say, if the smell which issues from the 
factory, in the ordinary course of ordinarily 
careful user, is so offensive as to cause 
annoyance to the neighbourhood, the 
Municipality can take action. But if aunoy- 
ance is caused to the neighbourhood only 
when, and because there is improper user, 
then the smell must be actually dangerous 
to life, health or property before the 
Municipality have a right to prohibit the 
further use of the premises as such manufac- 
tory. If the manufactory be one within the 
of section 15l, then the question 
whether or not the place is a nuisance, or is 
dangerousto healthis one for the Municipality 
to decide. But they must be really satisfied, 
they must have material before them which 
might, at least conceivably, satisfy a reason. 
able man, they mnst not merely say they 
are satisfied. 

The only witness on behalf of the Muni- 
cipality is Mr. Measham Lea. On the 9th 
March 1910 he visited the premises and 
found that a camel mill had been erected 
but had not been used much; he objected, 
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however, to the erection of a camel mill 
in that quarter at all as be thought that 
the droppings of the camel, as it went round 
and round the mill, would cause an offensive 
smell. There was nothing objectionable in 
the mill itself (Exhibit A. 11 30-40). It is 
clear that on the 10th March no nuisance 
had arisen but that Mr. Lea assumed that 
there would be great slackness in clearing 
away the dung and. urine, and that the 
accumulated filth would cause an offensive 
smell. 

On the-1llth March Mr. Lea sent in his 
report, Exhibit ©, wherein he expresses 
his opinion that “itis a place of business 
which is, or is likely by reason of its use and 
situation to become a nuisance to the 
neighbourhood.” 

On the 9th April 1910 a notice (Exhibit C) 
was issued under the signature of the Chief 
Officer, reciting that the flour mill “is in the 
opinion of the Municipality in an offensive, 
unwholesome and insanitary state and danger- 
ous to the health cf the persons residing in 
the neighbourhood.” 

So far as the record goes, there were no 
grounds for asserting that the mill was 

“dangerous to the health of the persons 
residing in the neighbourhood.” Mr. Lea, on 
whose report the notice was issued, nowhere 
alleges that it was dangerous. But 
the draftsman seems to have realised that 
where the cause of complaint against a 
manufactory is that it is in an insanitary 
condition from temporary causes, it is neces: 
sary to allege that it.is dangerous to health, 
and not merely a nuisance. 

The Chief Officer had, admittedly, no author- 
ity to issue the notice Exhibit C. 

A further notice, also under the signature 
and authority of the Chief Officer. was issued 
on the 11th May (Exhibit E). 

Neither of these notices was issued by the 
Municipality, and the issue of them could 
have none of the consequences specified in sub- 
sections (2) and (3) of section 151. 

On the 7th June the Managing Com- 
mittee passed a resolution: “The action of 
the acting Chief Officer and Chief Engineer 
is approved.” (Exhibit G). 

On the 9th June the acting Chief Officer 
issued a notice (Exhibit H) informing plaintiff 
of the resolution and again called on him to 
discontinue the use of his premises asa camel 
mill. The Managing Committee had not 


authorised the issue of any further notices 

On the 3rd August 1910 the Municipality, 

ab a general meeting, passed a resolution that 

Mr. Pablajrai Chapumal be informed that 
the Municipality approve and confirm the 
Managing Committee's action” (Exhibit L). 

On the 6th August the acting Chief Officer 
sent a further notice in terms similar to the 
oue of 9th June. This, also, was issued on 
his own personal anthority. 

Thus, we find that when the notice, Exhibit 
C., was issued neither, the Municipality, nor 
any Officer of the Municipality had been 
satisfied that the mill was “dangerous to the 
health of the persons residing in the 
neighbourhood”; and that the notice was 
issued entirely without authority. Up to 
this date neither the Municipality, nor the 
Managing Committee has authorised the issue 
of any notice. The Managing Committee 
has merely approved the action of the acting 
Chief Officer in sending an ineffectual notice. 
The Municipality has merely approved and 
confirmed the approval of the Managing Uom- 
mittee. 

Therefore, even assuming that the flour 
mill is an offensive trade, no legal obligation 
has yet been laid on plaintiffs to discontinue 
its use. 

As no attempt has been made to prove 
every flour mill worked by a camel is a 
manufactory within the terms of section 151 
(o) I confine myself to thecase of the premises 
in suit. 

No evidence has been given that any 
offensive or unwholesome smell does, as a 
matter of fact, issue from the premises. Mr. 
Lea deposes to the offensive smell that he 
noticed when inside the yard, but he did 
not go into tLe adjoining houses, nor does 
he say that there is any smell noticeable 
from the road. Plaintiffs, on the other hand, 
have adduced the evidence of several near 
neighbours, one of them the next door 
neighbour, to prove that no smell whatever 
arises from the place. Nocomplaint has been 
made by any one, and the residents of the 
neighbourhood hare actually petitioned 
the Municipality to permit the continuance of 
the mill. J, therefore, find that plaintiffs’ 
camel mill was not, when the notices pur- 
porting to be under section151 were issued and 
is not now a manufactory within section 151 
(o), and that they are entitled to the relief 
sought, As itis impossible to foretell what 
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changes plaintiffs may make in the mill, or 
in what manner they may, hereafter, carry 
on their work the finding must bein this 
limited form. 

Let there be decree declaring that plaintiffs 
are: at present entitled to work the said 
mill on the said premises and declaring that 
no notice has been given to plaintiffs, under 
sub-section (1) of section 151, Bombay Dis- 
‘trict Municipal Act, 1901, and prohibiting de- 
fendants from proceeding in any way as if 
such notice has been given, and ordering 
defendants to pay all costs. 

Suit decreed. 


PUNJAB CHIEF COURT. 
First CivıL Appran No. 381 or 1908. 
February 28, 1911. 
Present:—Mr. Justice Jobnstonc 
and Mr. Justice Shah Din. 
MUHAMMAD YASIN—Ptaintirr— 
APPELLANT 
Versus 


Tur MUNICIPAL COMMITTEE— 


DEFENDANT—RESPONDENT, 

Punjab Municipal Act (XX of 1891), ss. 92, 95— 
Powers of Municipal’ Committee—Law to ~be Strictly 
construed—Notices must state facts correctly and give 
sound reasons. > 

In the Municipal Act (XX of 1891) there are two 
sections under which a Committee may order the 
removal of a building or a portion of a building, viz., 
section 92 and section 95. The former is concerned 
with new buildings, and the latter with projections 
or structures, overhanging, projecting into, or en- 
croaching upon the street etc. 

The powers given by the Act (XX of 1891) to 
Municipal Committees are an interference for the 
public good with the ordinary rights and privileges 
of the public, and, therefore, the law should be very 
strictly construed against Committees. If a Com- 
mittee wishes to exercise these extraordinary powers, 
it must do so strictly in accordance with law and 
procedure, and if a Committee directs a person to 
remove a building on the ground thatit has been 
recently built withont permission, that person is 
not bound to remove the building, which it has 
been proved was not built recently, merely on 
the ground that it is on a public street and 
would be quite justified in asking a Court to 
decide whether the notice actually served on 
him stated the facts correctly and gave sound 
reasons for the removal of the building concerned. 
This, of course, does not mean that the Courts will 
interfere with the discretion of the Committee law- 
fully exercised. 


__ First appeal from the order of the District 
Judge, Lahore, dated the 30th January 1908, 
dismissing the suit, 
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Diwan Meher Chana, for the Appellant. 

Lala Hart Chand, for the Respondent. 

Judgment.—tThe facts of this case 
are as follows. In 1863 Hafiz Muhammud 
purchased a house in Guzar Chajja Diwani 
from Ghulam Muhammad the owner. The 
purchaser died some time ago and the house 
is now owned by Muhammad Yasin. 

On the lst June 1906. a notice was served 
upon the plaintiff by the Municipal Commit- 
tee, Lahore, to the effect that the Committee 
had come to know that the plaintiff had with- 
out permission constructed a thara, and 
that the plaintiff was to remove thal thara 
within one week, or must submit an answer 
within that time. It isadded that in default 
he will be dealt with under section 95 of the 
Municipal Act. To this the plaintiff replied 
on the 12th June 1906 pointing ont that the 
thara had been in existence for 50 years, that 
there must be some mistake and that the 
notice should be withdrawn. No immediate 
attention seems to have been paid to this 
remonstrance and nothing further-was done 
for about a year when, on the 24th June 1907, 
the Committee again issued a notice in which 
there was no reference to the previ. us notice, 
andin which it was again stated that the 
Committée had come to know that the plain- 
tiff had erected without permission a thara 
and that the plaintiff should remove the thara 
within one week, and that in default, pro- 
ceedings will be taken against him “for the 
violation.” In reply to this, three weeks 
later the plaintiff again wrote in terms, more 
or less like his previous letter. Again 
the Committee took no -special notice of 
this letter, but on the 18th September 
1907 issued a more peremptory notice to 
the plaintiff in which, however, no reference 
was made to previous correspondence. This 
time the Committee allowed n period of six 
hours under section 147 of the Act directing 
the plaintiff to remove the thara and stating 
that in defanlb proceedings would be taken 
against him for the violation, Upon this 
seven days later, the plaintiff again made A 
remonstrance similar to the one he had 
previously made and suggested that the orders 
of the Committee should be postponed as he 
intended to make a representation to the 
Committee on the subject and also to bring a 
Civil suit. B 

Thereafter on the llth November 1907 
plaintiff filed a suit in which he prayed that, — 
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(a) a declaratory decree to the effect 
that the Committee is not compe- 
tent to demolish the thara or to 
order its demolition may be passed 
in his favour; 

(b) costs may be awarded to him and 

(c) any other relief as the Court deems 
proper may be granted to him. 

The plaintiff had valued the suit at 
Rs. 6,000 for jurisdiction and affixed a Court- 
fee stamp of Rs. 10 on the plaint. 

In reply, the defendant Committee objected 
to the valuation saying that the value was 
not more than Rs. 100 and then went on to 
object that the thara was built without per- 
mission in January 1906; that the thara was 
on a public street; that the Committee‘admit- 
ted that if the land belonged to the plaintiff, 
it had no authority to interfere, and finally, 
il the thara was found to be on Municipal 
land or a public street then the Committee 
had aright to demolish it even if it had been 
in existence for many years, the plaintiff be- 
ing only entitled to compensation under sec- 
tion 95 of the Act. 

In his replication the plaintiff stated that 
the #hara was on his own land and not on the 
land belonging to the Committee, that it was 
very old, and that the value of the suit_was 
calculated on the value of the house; and 
finally plaintiff admitted that if the thara 
was on the public road he did not wish to 

-gue for compensation in this case,— 

Upon this the learned District Judge drew 
up an issue. 

. Does this thara or platform not project 
into or encroach upon the street ? 

-This issue was framed because the District 
Judge was of opinion that, if the thara was on 
private land the Committee could not order it 
to be removed in this manner ; that if it was 
on the public street the Committee conld, 
subject to giving compensation, order its re- 
moval, and that judging by the place the 
thara, prima facie, was on the street, 

The plaintiff was then called upon to pro- 
duce evidence and he called three witnesses, 
These witnesses did not support him; in fact, 
they said that the thera was on the publie 
street. The District Judge, therefore, dis- 
missed the plaintiff’s suit with costs. 

Against this decree the plaintiff appeals. 
In his memorandum of appeal he contends,— 

(1) That the Committee wanted to demo- 
lish the’ tiara only because it was of of opi- 
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nion that the same had bən recintly built 
without its previous sanction whereas as a 
matter of fact the thara is old. 

(2) That the issue has been wrongly fram- 
ed and 

(3) that the Committee should have been 
made to prove that the land ander the thara 
was part of the street. 

And on these contentions plaintiff asks for 
a decree. 

These grounds of appeal do not really cover 
the case and we have allowed the plaintiff to 
take up a point which is not clearly stated in 
them, namely, that theCommittee’s notice 
was not legal and that the plaintiff was not 
bound to obey it. This point may be stated 
as follows :— 

In the Municipal Act there are two sections 
under which a Committee may order the re- 
moval of a building or a portion of a build. . 
ing, viz. section 92 clause (4) and section 95 - 
clause (2). Section 92 is concerned with new 
buildings and clause(4) laysit down that should 
a building be begun without giving notice or 
without|submitting plans, etc., or in contraven- 
tion of any legal orders of the Committee the 
Committee may by notice require the build. 
ings to be altered or demolished as it may 
deem necessary.” 

Section 95, on the other hand, in its clause(2) 
says ‘that a Committe may by notice require 
the owneror occupier of any building to 
remove or alter any such projection or en- 
croachment as aforesaid.” These words mean- 
ing a projection or structure overhanging, 
projecting into or encroaching upon the 
street, etc. 

Now, it seems to us clear that the Com- 
mittee in issuing these several notices did not 
act according to law. The wording of all 
the notices seems to refer to a case falling 
under section 92 of the Act ard ‘not under 
section 95, and the question is whether plain. 
tiff whose case is that the thava is old and 
was constructed not by himself but in very 
ancient times was bound to obey this notice 
and “whether the Court was justified in dis- 
missing plaintiff's suit not on the ground 
that he had constructed the thara without 
permission in recent times but on the ground 
that the thara was on a public street, t.e., not 
with reference to section 92 (4) but with re- 
ference to section 95 (2). 

The powers given by the Act to Municipal 
Committees are aninference for the public 
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good with the ordinary rights and privileges 
of the publicand we think that the law 
should be very strictly construed against 
a Committee. If a Committee wishes to exer- 
cise these extraordinary powers it must do 
so strictly in accordance with law and pro- 
cedure. It seems to us that the plaintiff is 
quite justified in asking the Court to decide 
whether the notices actually served on the 
plaintiff stated the facts correctly and gave 
sound reasons for the removal of the build- 
ing concerned. We do not mean by this to 
say that the Courts will interfere with the 
discretion of the Committee lawfully exercis- 
ed; for instance, in the present case if the 
Committee had issued a notice to the plaintiff 
to this effect that “your thara is on 
a public street and being so it obstructs 
traffic and you must remove it” thin 
no Civil Court would have the right to go 
into the question whether the thara really ob- 
structed traffic or not but, on the other hand, 

- when a Committee directs a person to remove 
a building on the ground that it has been 
recently made without permission, we do not 
think that plaintiff should be bound to re- 
move that building which has not been prov- 
ed to have been made recently merely on the 
ground that it is on a public street. 

For these reasons. we accept this appeal 
and give plaintiff a decree as prayed, it 
being understood that it is open tothe Com- 
mittee still to serve a proper notice upon the 


plaintiff and to proceed thereafter, according | 


to law, the present decision simply implying 
that the Committee has not the power to 
order the demolition of the thara at present, 
because the notices sent being defective it has 
vot yeb acquired the legal power to have the 
thara removed. 

The defendant Committee will pay plaintiff's 
costs. 

Appeal accepted. 





PUNJAB CHIEF COURT. 
Criminar Revision No, 34 or 1911. 
February 20, 1911. 
Present:—-Mr. Justice Johnstone. 
EMPEROR, terouen MUNICIPAL 
COMMITTEE. 
versus 


FAZAL DIN AND anorHer—Accusep. 
Criminal Procedure Code (Act V of 1898), ss. 183, 
137—Physical comfort—Qirewmstances to be con- 
sidered. 
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Section 183 of the Criminal Procedure Code, (Act 
V of 1898), authorises action by the Magistrate, if 
the trade in question is injurious to the physical 
comfort of the community. But it is necessary to 
take all the circumstances into account, to see that 
the interference with public comfort is considerable, 
and that a considerable section of the publie is 
affected injurionsly, general equitable principles not 
being lost sight of. 


Case reported by the Sessions Judge, 
ae with his No. 1372 of 22nd December 
910. 


Facts.—The facts of this case are as 
follows: — 


The accused, on conviction by Mr. H. B. 
Anderson, a Magistrate of the Ist class, in the 
Lahore District were, by order dated 29th 
July 1910, under sections 133/137 of the 
Criminal Procedure Code, directed to remove 
the business of soaking and drying of skins 
from their present premises. 


The proceeding were forwarded to the Chief 
Court for revision on the following grounds :— 

Before writing this judgment I have very 
carefully considered the various points noticed 
in the judgment of the Hon’ble Mr. Justice 
Williams, dated 29th October 1909, and have 
been carefully throazgh all the evidence pro- 
duced. This isa petition from the order of a 
Magistrate making absolute under section 
137, Criminal Procedure Code, his order is-- 
sued to the petitioners under section 133 of 
that Code. Admittedly, for some 30 years- 
past the petitioners have been carrying ona 
business in sheep and goat skins on their pre- 
mises at thejunction of the kacha Beadon Road 
and Railway road. The expert evidence pro- 
duced by the respondent (Committee (the Medi- 
cal Officers who paid surprise visits) sufficiently 
proves that the actual processes which take 
place on petitioners’ premises are the soak- 
ing and drying of skins, and the removal of 
wool from the skins not, as urged by peti- 
tioners’ counsel,’ the drying of skins only. 
The next questions is whether the trade can 
be said to be “injurious to vhe health of the 
community.” In my opinion, however objec- 
tionable and undesirable the smells given 
off may be, and there is ample evidence 
including the Magistrate’s own testimony, 
that the trade does cause offensive smells, it 
cannct be held on the evidence picduced that 
the trade is “injurious to the health of the 
community. The Medical Officers can only 
suggest that vomiting or headaches, and pos- 
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sibly diarrhea might be caused by the 
amell but there is no real evidence that 
either passers by or persons living in the 
immediate vicinity have really ever suffered 
these ill effects. Three persons living in the 
vicinity have been produced, none of whom 
has ever really made any complaint; and two 
at least of whom deliberately went and built 
their houses in the vicinity in spite of the 
existence (from long before) of the skin 
trade at that spot. No complaint whatever 
appears to have been made by the Islamia 
College noted by the Magistrate as being in 
the vicinity. The hide drying business of 
Haji Rahmatullah (who was concerned in 
the previous proceedings) has been removed 
and we find that previous proceedings start- 
ed by the Municipality in 1893 were subse- 
quently dropped. In the light of the re- 
marks of the Hon’ble Mr. Justice Williams, 
T cannot uphold the Magistrate’s order nor 
fxd that petitioner’s trade constitutesa pub- 
lic nuisance” or a menace to the health of 
the community. It may be open to private 
persons to seek their own remedy or it may 
be necessary that the petitioners should be 
bought out from exercising their trade in 
the locality in which it has been carried out 
for some thirty years; but I do not think the 
Magistrate’s order directing petitioners to 
remove their business within 15 days should 
upheld. 

bei pee the petition and forward the pro- 
ceedings to the Chief Court with the recom- 
mendation that the Magistrate’s order be set 
aside. 

Mr. Petman, Government Advocate, for the 
Crown. 

Mr. Oertel, for the Accused. 

Order.—On 29th October 1909, Mr. 
Justice Williams in a judgment, in which he 
pointed ont certain defects in the inquiry into 
this nuisance case and in the presentment of 
the facts by the Courts below, guashed the pro- 
ceedings and ordered re-trial. The case has 
been re-tried and the Magistrate has discussed 
the evidence taken by him and has in conelu- 
sion passed the following order: 

“Being of opinion that the trade or occupa- 
tion carried on by the accused constitutes a 
public nuisance, 1 hereby make the order is- 
sued to the accused under section 133, Cri- 
minal Procedure Code, absolute under section 
137, Criminal Procedure Code, and direct 
the said accused to remove their business 
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from these premises within 15 days from the 
date of this order.” 

The learned Sessions Judge, however, takes 
a different view of the case and submits a 
recommendation on the revision side, con- 
eluding with the following remarks:— 

“In the light of the remarks of the Hon'ble 
Mr. Justice Williams, I cannot uphold the 
Magistrate’s order nor find that petitioner's 
trade constitutes a public nuisance or a menace 
to the health of the community. It may be 
open to private persons to seek their own 
remedy or it may be yecessary, that the 
petitioners should be bought out from exer- 
cising their trade in the locality in which 
it has been carried on for some 30 years; 
but I do not think the Magistrate’s order 
directing petitioners to remove their business 
wilhin 15 days shonld be upheld. 

“I accept the petition and forward the 
proceedings to the Chief Court with the re- 
commendation that the Magistrate’s order be 
set aside.” 

The first thing to see is under what cir- 
cumstances a Magistrate may proceed under 
section 133, Criminal Procedure Code, in a 
case like the present. It is clear that he may 
do so if, upon the information or the evidence 
or both, he is of opinion that the trade 
or occupation “in question or the keeping of 
the goods or merchandise’ in question “by 
reason of its being injurious to the health or 
physical comfort of the community, should be 
suppressed or removed or prohibited.” The 
italicised words are the important ones. 

The learned Sessions Judge’s point is that 
it has not been shown that the stenches aris- 
ing from the soaking, ete., of the skins are 
injurious to the health of the community. He 
ignores the words “physical comfort,” and 
the learned Government-Advocate virtually 
confines his defence of the case to this point, 
quoting Berkfield v. F-mperor (1), and one or 
two other rulings. There can be no doubt 
that action by the Magistrate was autho- 
rized if the trade in question is injurious to 
the physical comfort of the community, but, 
such rulings as Shadi v. Empress (2), Mrs. 
Barier v, HEmprees (8) and Rattigan v. 
Municipal Committee (4), show thatall the cir- 
cumstances must be taken into account; that 

(1) 34 0. 73; 5 Or. D. J. 45; 5 C. L. J. 40. 

(2) 17 P. R. 1888 Cr. 


(8) 47 P. R. 1888 Cr. 
(4) 106 P. R. 1888, 
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the interference with public comfort must 
be considerable; that a considerable section 
of the public must be effected injuriously, 
and that general equitable principles must 
not be lost sight of. 

Here we have an industry that has been 
carried on ab the same spot, snd presumably 
‘in the same way, for 30 years or more at 
the junction of the Beadon Road and the 
Railway Road. Both these roads, ib may 
be taken, were in existence and public use 
from a still earlier period, and, no doubt, they 
are busy roads.’ The question is, whether the 
public using them have been proved to be 
suffering appreciable physical discomfort 
from the smells arising from the skins. The 
complaint was made by the Municipal Com- 
mittee, which had started similar proceedings 
under the Municipal Act in 1893 but had 
dropped them in 1495, upon an opinion given 
by the then Civil Surgeon of Lahore, but 
there is no very good evidence that people on 
the*roads suffer much. The Magistrate does 
not discuss the evidence of persons who fre- 
quent the roads: he merely says he smelt the 
skins some 59 yards from the premises, 
: being on the look out for the smell and not- 
ing the distance. He also observes that a 
strong wind was blowing towards him from 
the premises at the time and that the 

nearest point of the Railway Road which is 
` the important thoroughfare is 50 yards from 
the premises. 

The following is an abstract of the evidence 


on the subject of injury to passers by. Dr. 


Newell, Health Officer, says the kachha Beadon 
Road is much frequented and the smells 
arising from the premises “would affecob people” 
passing on the road, such smells “might” 
cause vomiting, headache, sore throat or 
diarrheea; he himself smelt the skins while 
on the kachha Road. Dr. Owen, Municipal 
Commissioner, says persons using kachha road 
“are likely to get sick on the stomach from 
the smells, he was aware of the smell when 
still 50 yards away, with the wind from be- 
hind him; such smells might cause sore 
throat vomiting or fainting. Mr. Fleming, 
Assistant Surgeon, says it is improbable a 
chance passer-by would be “affected in any 
way;” the majority of the workers on the 
premises were strong and healthy; he himself 
“got a wild stench” when entering the pre- 
mises, but thinks the smell would go 200 
yards or more, if a breeze was blowing. 
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Shahbaz'(W. P. No. 6) say hehas had thesmell 
when passing along the road; admits he 
never noticed any smell while engaged in 
building his house near the spot two years 
ago. The remaining prosecution witnesses do 
not speak about passers-by on the road. 

The next point is the effect of the trade 
on persons living in the vicinity, Dr. Newell 
says there are three houses on the road in the 
immediate vicinity, and there is also the 
“Foundry” with a European in charge who 
lives there with his family. This man (W. 
P. No. 4) says the stench is horrible and that 
he cannot “eat properly or sleep at night on 
account of ib.” Nevertheless, he never com- 
plained to the authorities until they moved 
him to do so; and, though he had been there 
7 months with his wife, sister in-law and 
family, he has never had occasion to call in a 
Doctor. Shanker Das (W.P.No.5) has a house 
100 “paces” away and complains of the smell; 
but admits he built his house there two years 
ago. Shahbaz (W. P. No. 6) lives 100 “harms” 
away. 

This is the evidenca for the prosecution 


‘and the complaints in it must be discounted 


by reason of the circumstance that recently 
a hide curing business, which is admittedly 
more offensive than askin curing one and 
which used to be carried on at the same spot, 
has been removed. 

It seems to me clear that the facts do not 
warrant the use of the drastic measures taken 
by the Committee and the Magistrate. I 
confess to some suspicion: of the sudden 
awaking of the prosecution witnesses who 
reside near the spot to their grievance. 
I find no proof of injury to health or physical 
comfort of passers-by; and I do not believe in 
the grievances of the neighbours much. No 
doubt the “Lahore Foundry” manager gets 
the smell at times; but his factory was built 
long after this business bagan and during 
the past 10 years no complaint was ever 
made. I cannot, in these circumstances, hold 
that the business is a public nuisance in fact. 
I much sympathise with the Committee in its 
afforts for improving the health of Lahore, 
but the law must not be misused. 

I allow the revision ard set aside the 
Magistrate’s order. 


Revision allowed, 
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ALLAHABAD HIGH COURT, 
Second Civic APPEAL No. 546 or 1910. 
February 15, 1911. 

Preseni:— Mr. Justice Griffin. 
JHABBAR MUSALMAN-—PLAINTI Pr — 
APPELLANT 
versus 
SURAJ PRASHAD—Deraypant— 
RESPONDENT. 

Agra Tenancy Act (II of 1901), ss. 22, 82— 0c- 

cupancy-holding— Widow succeeding toher husband— 
Relinquishment by widow to the prejudice of the re- 
versioner, 
» The interest of a Muhammadan widow succeed- 
ing to the occapancy-holding of her husband isa 
limited one, and is liable to come to an end at 
any moment she dies or re-marries. She, therefore, 
cannot relinquish her limited rights in the hold- 
ing to the prejudice of the person who will succeed in 
the event of her re-marriage or death. 

Rannu Rai v. Rafi-ud-din, 27 A. 82, referred to. 


Second appeal from the decision of the 
Additional Subordinate Judge of Gorakhpur, 
dated the 18th of March 1910. 

Mr. Balram Ohandra Mukerji, for the Ap- 
pellant. 

Mr. Parmeshwor Dyal, (for Mr. Ishwar 
Saran), for the Respondent. i 

Judgment.—tThe facts which have 
givenrise to the present appeal are as fol- 
lows:—One Amir was the occupancy-tenant 
of a holding. He died leaving two sous, 
the plaintiff-appellant and one Bahadur. 
Amir died about the year 1905, Bahadur 
died a few days after Amir leaving a widow 
Musammat Lalui. The names of the plain- 
tiff-appellant and Musammat Lalui were re- 
corded as tenants of the holding in the vil- 
lage papers. On 21st September 1908, Mu- 
sammat Jialui executed a deed under which in 
consideration of asum of Rs. 399-8. She 
sold the crops standing upon the plots specified 
in the deed and relinquished her occupancy- 


rights in that portion of the original 
holding to the defendants the zemin- 
dars of the holding. The plaintiff in 


the present suit seeks for a declaration 
that the deed is null and void as against 
him. The Court of first instance decreed 
the suit, but upon the giound that Bahadur 
had predeceased his father. The lower Appel- 
late Court found that Bahadur died after 
his father and that his widow Musammat 
Lalui was his heir and that she was entitled 
to relinquish her half of the occupancy- 
holding. The lower Appellate Court, there- 
fore, allowed the defendant’s appeal and dis- 
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missed the plaimbiffês suit. The plaintiff 
comes here in second appeal. 

There has been no formal partition of the 
ocecupancy-holding though the defendant al- 
leged that there had been a private partition. 
However that may be, thecontention advanced 
on behalf of tke  plaintiff-appellant is 
that the deed of the 28th September 
1908 is prejudicial to the plaintiff's interest 
and that heis entitled tv have it set aside 
against him. 

It is pointed out on his behalf that under 
section 22 clause i) ‘of the Tenancy 
Act the interest of Bahadur in the ten- 
ancy devolved on his widow Musammat 
Lalui till her death or re-marriage. Her 
interest in the holding was a‘ limited one 
and was liable to come to an end at any 
It has been conceded on be- 
half of the defendant-respondent ‘that on 
Musammat Lalui’s death, the person entitled 
to the holding would be the plaintiff if he 
happened to be then alive. This being the 
case I do not consider it necessary to discuss 
the provisions of section 22 and I take it 
that the plaintiff has aright to succeed to 
the interest of Musammat Lalai on her death 
orre-marriage. By her act in relinquishing 
a portion of the occupancy-holding to the 
zemindar she has defeated the right of the 
plaintiff to succeed as occupancy-tenant of 
that particular portion of the holding. 16 
is true that under section 82 of the Tenancy 
Act atenant may relinquish the whole or 
even part of his holding if the landlord 
consents. In this case, where there are two 
tenants of the holding, a relinquishment by 
Musammat Lalui, prejudicial to the right 
of her co-tenant cannot be allowed and the 
plaintiff is entitled to the declaration asked 
for. It may be that he is making himself 
liable for the entire rent but that isa matter 
which concerns himself alone. I may point out 
that there is no ruling directly in point. It 
was held in Rannu Rat v. Rafi-ud-Din (1) 
that an occupancy-tenant, who’ had made a 
mortgage of his holding and put the mort- 
gagee into possession, could not during the 
subsistence of the mortgage relinquish such 
holding to the prejudice of the mortgagee’s 
rights. 

In the present case, I would hold that 
Musammat Lalui cannot relinquish her 
limited rights in the oceupancy-holding 

(1) 27 A. 82, 
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to the prejudice of the person who will 
succeed in the event of her re-marriage or 
death, 

The plaintiff, however, is not entitled to the 
-damages allowed him in the decree of the 
Court of first instance. 

I allow this appeal set asidel the 
decree of the Court below and restore 
that of the Court of first’ instance with this 
modification that the decree as to damages is 
set aside. 

The parties will pay and receive costs 
throughout in proportion to failure and 
success. 

Appeal allowed. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Hicu CORT CRIMINAL JURISDICTION. 
Criminal Revision APPLIGATION No. 9 or 1911. 
March 9, 1911. 

Present:—Mr. Pratt, J. C., and 
Mr. Crouch, A. J. O. 

THARU valad AIDAS—Accusep 
VETSUS 
EMPEROR ---Oerosıre Party. 

Penal Code (Act XLV of 1860), s. 443 —Criminal 
trespass —Act causing annoyance—Finding as to intent 
to cause annoyance necessary. 

The accused entered a house belonging to the com- 
‘pluinant without permission and continued in it though 

- asked to vacate. The lower Court convicted him 
under section 443, Indian Penal Code, holding that 
his acts were annoying. There was, however, no 
express finding thatthe accused intended to cause 
annoyance : > 

Held, that though intent to cause annoyance may 
be inferred from thé cireumstances of the case, the 
conviction was unsustainable in the absence of an 
express finding thatthe accused had any criminal 
intention. 

Empress v. Rajapadayachi, 19 M. 249, Emperor v. 
Luxaman, 26 B. 558, referred to. 


Mr. Harchandrat, for the Accused. 

Mr. Raymond, for the Crown. 

Order.—The accused has been con- 
victed of an offence under section 448 in that 
he entered a house belonging to the com- 
plainant without permission and continued 
in it though asked to vacate. The Magistrate 
says that the “acts of the accused were 
certainly annoying” and has convicted him 
‘accordingly. But itis not sufficient that the 
act caused annoyance or that it was done 
with the knowledge that it was likely to 
cause annoyance. Hmprss v. Rajapadayachi 


(1). There must be an express finding that 
(1) 19 M. 240. ` 
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the accused intended to cause annoyance’ 
though this intent may be inferred from the 
circumstances of the case as was done in 
Empress yv. Luxaman (2). 

But here there is no finding that the 
accused had any criminal intention at all, 

We reverse the conviction and sentence, 
The fine, if paid, to be refunded. 

Conviction reversed. 


(2) 26 B. 558. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Higa Court JURISDICTION. 
CRIMINAL Revision APPLICATION No, 8 
or 1911. 

March 17, 1911. 
Present: — Mr. Pratt, J. O., and 
Mr. Hayward, A. J. ©. 
ABDULLAH AND OTAERS—ÅPPLICANTS 
versus 
EMPEROR—Opposite PARTY, 

Bombay Prevention of Gambling Act (IF of 1887), 
ss. 6, 7—Warrant—Search—Complaint on oath—Evie 
dence Act (I of 1872), s. 114, ill. (e)—Evidence. 

Though it is desirable to formally produce in evi- 
dence a warrantissued under section 6, yet where the 
complainant states that he searched the house under 
warrant and such warrant and his complaint. on 
oath appear in the proceedings of the Magistrate, 
and it is not alleged that the complainant searched 
the house under any other warrant, or that the 
warrant was not regularly issued under the said segs 
tion, the High Court will nob exercise its discre- 
tionary powers of revision. 

Emperor v. Bankatram, 28 B. 533; 6 Bom. I. R, 379; 
1Cr. L. J. 390, referred to. ` 

The complaint on oath is nob a necessary part 
of the evidence of the prosecution; ordinarily, it 
would be sufficient to rely on the maxim “omnia rite 
esse acta” after formal proof of the search warrant. 

Crown v. Seju, 18. L. R. 27, Emperor v. Paman, L 
S. L. R. 67, King-Emperor v. Kadir, 3 S. L, R. 78; 3 
Ind. Uas. 893, Crown v. Ghulam Hussain, 3 S.L. R 
84; 3 Ind. Cas. 895, dissented from. 

Mere. DeOruz, for the Applicants. 

Mr. Reymond, for the Crown. 

Judgment. 

Hayward, A, J. ©.—The applicants seek 
revision of the decision of the City Ma- 
gistrate, Karachi, convicting them of gaming 
ina common gaming house on the ground 
that the house was wrongiy presumed to be 
a common gaming house without formal proof 
that it was searched under warrant issued 
under section 6 soas to raise the presumption 
under section 7 of the Bombay Prevention of 
Gambling Act 1V of 1887, 
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EWART RYRIE AND Co, v. TARACHAND. 

I find, however, that the complainant stated 
he searched the house under warrant and 
that his complaint on oath and thè search 
warrant issued thereon actually appeared in 
the proceedings of the Magistrate. It has not 
been alleged that the complainant searched 
the house under any other warrant or that 
the warrant was not regularly issued under 
section 6 of the Act. Though, therefore, the 
warrant ought, no doubt, to have been form- 
ally produced in evidence, it does not appear 
to me that there is any real substance in 
this application demanding the exercise of our 
discretionary powers of the revision. Emperor 
v. Bankairam (1). 

I am not, at the same time, prepared to en- 
dorse the view that the complaint on oath is 
a necessary part of the evidence of the prose- 
cution. It would, in my opinion, usually be 
sufficient to rely on the maxim “omnia 
rite esse acta” after formal proof of the search 
warrant. (Section 114 Ilus. (e), Indian 
Evidence Act). 

This maxim does not appear to have been 
considered inthecases of Crown v. Seju(2) and 
Emperor v. Paman (8) or in the cases of 
Emperor v. Kadir (4) and Emperor v. Ghulam 
Hussain (5) whilethere was no search war- 
a at all in the case of Emperor v. fLernad 
(6 . 


I wonld accordingly reject the application. 


Pratt, J, C.— As I was a party to the deci- 
sion in the caseof Emperor v. Paman(3), Ionly 
propose to say that, after further considera- 
tion, I resile from my earlier opinion that the 
production in evidence of the complaint is 
necessary. Indeed, in that case the warrart 
was heldto be sufficient to raise the presump- 
tion under section 7. 

I concur in rejecting the application. 

Petition rejected. 
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(1) 28 B. 583 at p. 566; 6 Bom. L. R. 379; 1 Cr. L. 
J, 390. 


27, 

67. 

.. 78; 3 Ind. Cas. 893. 

. 84; 3 Ind. Cas. 895. 

at p. 448; 9 Rom. L. R. 696; 6 Cr. L. J. 
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SIND JUDICIAL COMMISSIONER’S 
S COURT. 
Disreicr COURT JURISDICTION. 
Crvin Sorr No. 15 or 1911. 
March 9, 1911. 
Present:—-Mr. Crouch, A. J. C. 
EWART RYRIE AND Co. PRINTERS 


versus 
TARACHAND DHANRAJ—Devennant. 

Merger—Pro-note accepted in full satisfaction of x 
claim—Suwit on pro-note dismissed for insufficient stamp 
—Determination of all rights—Subsequent conduct of 
defendant, effect of—Arbitration—“Dispute arising 
under indent”—Claim not recoverable at law. 

A pro-note was accepted by plaintiff in full -settle- 
ment of his claims against defendant under an indent 
which contained an arbitration clause. Plaintiff sued 
defendant on the pro-note but the suit was dismissed 
on the ground that the note was insufficiently 
stamped. Plaintiff thereupon made an ew parte 
roference to arbitration purporting to acb under the 
indent. Thearbitrators delivered their award and 
plaintiff then sued defendant to have the award filed. 

` It was contended for plaintiff that subsequent to the 
execution of the pro-note defendant so altered it as 
to convert it into an instrument of higher value than 
it bore: 

Held, that as soon as plaintiff accepted the pro. 
note, all obligations and rights under the contract 
were determined. The subsequent conduct of defend- 
ant might possibly have furnished ground for a sunib 
in tort but it could not revive the rights and obliga- 
tions under the indent which had been extingnisheđ 
prior to the commission of the tort. 

Obiter dictum:—The question whether a dealer 
shouid pay a claim which is not recoverable ab law is 
not a “dispute arising under an indent” and could 
not, therefore, be referred to arbitration podor the 
clauseof the indent, 


Judgment.—this is an eno lontion 
under the Indian Arbitration Act to’ file an 
award. 

The Indeut containing the Arbitration 
clause under which Messrs. Ewart Ryrie § 
Co. purported toact is dated the 3rd De- 
cember 1903. 

Tt is admitted by Mr. Limki, Pleader for 
Messrs. Ewart Ryrie & Co., that on the 
5th September 1905, a pro-note for Rs. 500 
was accepted in full settlement of claims 
under the Indent. 

In November 1905 Messrs. Ewart Ryrie & 
Co. sued the present defendant on the pro-note 
but it was held that the note was insuffi- 
ciently stamped, and the suit was dismissed. 

On the 19th December 1910, Messrs. Ewart 
Ryrie & Co., purporting to act under the 
Indent of 8rd December 1908, made an ex 
parte reference to arbitration. The arbitra- 
tors delivered their award and it is this 
award which it is now sought to file. 
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‘Defendants raise several objections of 
which the more important are,— 
(1) That, as all claims under the contract 
had been settled. there could be no reference. 
(2) That the claim was time-barred. 
Mr. Limki, while admitting that all claims 
were settled as alleged, contends that the pro- 
. note as ‘originally drawn was sufficiently 
stamped, but that plaintiff's Manager, at the 
request of the defendant, so altered it as to 
convert it into an instrument requiring a 
stamp of higher value than it bore, He 
suggests that this gonduct of defendant, 
coupled with his subsequent denial of 
liability in the suit, amounted to fraud, and 
that, consequently, plaintiffs were relegated 
to their original rights under the Indent. 


He can cite no authority for this astonishing. 


proposition of law. It is clear that as soon 
as plaintiffs had accepted the pro-note, all 
obligations and rights under the contract were 
determined. The subsequent conduct of de- 
fendant might possibly have furnished ground 
fora suit in tort, but it could not revive the 
rights and obligations under the Indent 
which had been extinguished prior to the 
commission of the tort. Further, no evidence 
has been offered that defendant acted wrong- 
fully in any way whatever, and Mr. Limki’s 
admission of the allegations in paragraph 1 of 
the written statement of defendant No. 1 was 
unqualified. Onthese grounds alone I must 
reject the petition. 

As to the 2nd objection, it is unnecessary 
to make any finding. I will, however,- take 
the opportunity of suggesting that the ques- 
tion whether a dealer should pay a claim 
which is not recoverable at law, seems rather 
a point of ethics, than “a dispute arising 
under an Indent.” Mr. Limki admits that the 
claim was time-barred and has not suggested 
that there was any ground on which the 
Court might have been asked to admits 
suit based on it. 


The petition is rejected with costs. 


Petition rejected, 
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MADRAS HIGH COURT. 

CRIMINAL Reviston Case No. 318 cr 1910. 

'RININAL Revision Petition No. 255 
or 1910. 

March 6, 1911. 
Present:—Mr. Justice Sankaran Nair, 
Mr. Justice Abdur Rahim and 
Mr. Justice Ayling, 

In re P. V. VYASA RAO—Patitroner. 

Evidence Act (I of 1872), ss. 114, 188—Accomplice, 
uncorroborated testimony of—Admissibility—Penal 
Code (Act XLV of 1860), s 161—Bribery— 
Conviction on sole testimony of accomplices—Nature of 
corroboration of accomplice’s evidence necessary to 
sustain a conviction—Previous statements of accom- 
plices, whether sufficient corroboration of their evidence 
—Persons negotiating bribes, whether accomplices— 
Interference by High Court—Revision—Application to 
examine witnesses after termination of procecdings— 
Practice—Criminal Procedure Code (Act V of 1898), 
8. 257. 

An accused person is not entitled to cross-examine 
witnesses after the case has been closed and while 
judgment is pending, especially when he has not 
availed himself of the repeated opportunities given 
him for the purpose. 

Per Ayling, J: —Every case in which a petition under 
section 257, Criminal Procedure Code, is refused must 
be judged on its merits. 

Per Sankaran Nair and Ayling, JJ., (Abdur Rahim, 
J. dissenting): i 

Under section 183 ofthe Indian Evidence Act, a 
conviction based merely on the uncorroborated 
testimony of an accomplice, is not illegal. 

Per Sankaran Nair, J:—Where a lower Court for 
any special reasons, convicts a person upon the sole 
testimony of accomplices after having its attention 
drawn to the rule that such testimony should not be 
believed without corroboration, the High Court will 
not interfere in revision exceptfor very special reasons, 
but where the lower Court 1s of opinion that such 
evidence has been corroborated, the High Court may 
consider whether the corroboration is what is required 
by law and if there is no corroboration, whether the 
conviction should be sustained on the ovidence of 


‘accomplices alone. 


In a charge of bribery against a Judge, proof that 


“money was borrowed by the man who is alleged to 


have paid the bribe shortly before the alleged pay- 
ment, is no corroboration of the evidence of an 
accomplice as to payment. Jt only shows he had 
money to pay. There must be proof of some cir- 
cumstance that affects the person charged with the 
offence, 

Per Ayling, J:—The general rule that an accomplice 
should be corroborated in material particulars is a 
mere rule of practice, the application of which is for 
the discretion of the Court by which the case is tried. 


‘It isa point which should neverbe lost sight of, in 


weighing the evidence of a man. But ifthe Court 
comes to the conclusion that the evidence of au 
accomplice is true, effect should be given to it. 

Reg. v. Elahee Bakish, 5 W. R. 80Cr; B. L. R. 
Sup. Vol. 459, Reg. v. Gobardhan, Y A, 528 ab p. 554, 
relied upon. 

The giver of a bribe as well as every body whu 
knowingly assists in raising or conveying the money 


‘$98 


In re VYASA RAO. 


to the bribe-taker must technically be regarded as 
accomplices of the latter, but the discredit attaching 
to their evidence on that account may be very slight. 

Per Abdur Rahim, J:—Seotion 114, illustration (b), 
of the Evidence Act is meant to embody a rule of 
practice which deserves all the reverence of law, 
riz., that no respect ought to be paid to the testimony 
of an accomplice, unless he is corroborated in some 
material circumstances, and the corroboration ought 
to consist of some circumstances that affect the 
identity of the party acoused. Such evidence should 
not,as a rule, be accepted, except in very ex- 
ceptional cases. 

Emperor v. Shrinivas, 7 Bom. L. R. 969: 3 Or. L. J. 
83, explained. 

Reg. v. Elahee Buksh, 5 W. R. 80 Cr; B. L. R. 
Sup. Vol. 459; Queen-Empress v. Deodar Singh, 27 
C. 144 at p. 152, referred to, ; 

Persons who actually pay bribes or co-operate in 
such payment or are instrumental in the negotiations 
for the purpose are accomplices of the person bribed, 
and their testimony should not be accepted without 
independent corroboration. 

Deo Nandan Pershad v. Emperor, 33 C, 649: 100, 
W. N. 669; 3 Cr. L. J. 452 and Ramasawmi Gownden 
v. Emperor, 27 M. 271; 14 M. L. J. 2233; 1 Cr. L, J. 641, 
explained. 

Queen-Empress v. Maganlalal and Motilal, 14 B. 
115; Queen Empress v. Deodar Singh, 27 O. 144 at p. 
152; Rex, v., Tate, (1908), K. B. 480; 77 L.J.K.B. 1043; 
99 L. T. 620; 72 J. P. 391, referred to. 

The evidence of one accomplice is not sufficient 
corroboration of the evidence of other accomplices, 
and previous statements made by an accomplice are 
not such corroboration of his evidence in Court as to 
satisfy the requirements of the rule requiring 
an accomplice’s evidence to be corroborated. 

Petition, under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court to revise the judgment, dated 29th June 
1910, of the Sessions Court of Coimbatore in 
Criminal Appeal No. 46 of 1910 preferred 
against the conviction and sentence by the 
Head Quarters Deputy Magistrate of Coimba- 
tore in Civil Case No. 15 of 1910. 

The Hon’ble L. A. Govindaraghava Iyer, for 
the Petitioner. 

Mr. C. F. Napier (Public Prosecutor), for 


the Crown. 


Judgment. 
Abdur Rahim, J.—The petitioner, Vyasa 
Rao, who was Sub-Magistrate of Karur, 


has been convicted under section 161, Indian 
Penal Code, for having received illegal grati- 
fication on three different occasions, the 13th 
August 1908, the 6th February 1909 and the 
80th April 1909, and he asks us to revise the 
order, firstly, because he was not given a 
proper opportunity to cross-examine the wit- 
nesses for the prosecution before the Deputy 
Magistrate who tried the case, and, secondly, 
because the conviction rests upon the evidence 


INDIAN CASES. 


f1911 


of accomplices and there is no corroboration 
of that evidence in material particulars. 

As regards the first question, the facts upon 
which it arises are set forthin paragraph 12 
of the Deputy Magistrate’s judgment, and I 
am not prepared to hold on these facts that 
the Deputy Magistrate was wrong in refusing 
the petitioner’s application for re-summoning . 
the witnesses for purposes of cross-examination 
The petitioner was distinctly told that his 
case would not be committed to the Sessions, 
and yet he would not cross-examine the prose- 
cution witnesses, leaying no option to the 
Magistrate but to closethe case. No doubt it 
is open to a Magistrate, even after a case bas 
been closed and at any time before judgment 
has been pronounced, to give an opportunity 
to the accused to cross-examine the witnesses 
for the prosecution’and to examine witnesses 
in defence even if the accused had failed to 
avail himself of such opportunity which ke 
had at an earlier stage of the proceedings. 
And it will always depend upon the circum- 
stances of each case whether a belated appli- 
cation should be granted or not. But the 
Deputy Magistrate in this case says that the 
petitioner’s attitude was deliberately designed 
to harass the Court, and I cannot say, having 
regard to the facts, that this view is wrong. 
That being so, the first ground of the appli- 
cation for revision fails. 

I am, however, of opinion that the convic- 
tion ought to be set aside on the second 
ground. The facts of the case are as 
follows :— 


On the first ofthe three occasions mentioned 
above, the petitioner is alleged to have re- 
ceived Rs. 150 in connection with Calendar 
Case No. 656 of 1908 in which one Manickam 
Pillai was the complainant and one Muthu- 
swami Pillai was the accused. The complaint 
was one of trespass and assault and the 
Sub-Magistrate found the accused guilty of 
the charges and sentenced him on the 23rd 
September 1908 to imprisonment till the 
rising of the Court and a fine of Rs. 50. The 
conviction was set aside on appeal by 
the Sub-Divisional Magistrate on the 17th 
October 1908. The evidence as regards the 
first charge is that Prosecution witness No. 1 
Tandoni Rao, who was a private Pleader and 
practised before the Sub-Magistrate, suggest- 
ed to Prosecution witness No. 3, uncle of 
Manickam Pillai, and Prosecution witness 
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No. 4, a younger brother of Manikkam Pillai, 
while the case was still pending trial, that if he 
paid Rs. 150 to the Magistrate, the case would 
be decided in Manikkam Pillai’s favour, other- 
wise there would be no conviction inasmuch 
as the accused in that case had already paid to 
the Magistrate Rs. 100. Prosecution witness 
No. 1, whe is the leading figurein the case of 
the prosezution and is alleged to have acted as 
the intermediary of the Sub-Magistrate and 
the parties in all the three cases and also in 
other cases in connection with which the 
Magistrate is said to have received illegal 
gratification, has been tried and convicted of 
an offence of cheating ior having obtained 
money from different persons, falsely pre- 
tending that it was wanted for bribing 
the petitioner in a case in which the petitioner 
was also tried for receiving illegal gratifica- 
tion. but acquitted. This man, upon his 
own showing, is not only an accomplice 
in many transactions of bribery and as 
such an unusually infamous witness but 
a person of extremely unscrupulous character 
otherwise. Prosecution witnesses Nos. 3 and 
4 raised Rs. 200 with the assistance of a 
neighbour, Prosecution witness No. 5, whom 
they told that the money was wanted in order 
to bribe the Magistrate. Prosecution witness 
No. 5 took them to Prosecution witness 
No. 6 who advanced Rs. 200 on a promissory- 
note, Exhibit T, dated the 13th August 1908, 
which was executed by Prosecution witnesses 
Nos. 3 and 4 and attested by Prosecution 
witness No. 5. The next day Prosecution 
witness No. 5 was informed by Prosecution 
witness No. 3 that he had paid the money to 
the Magistrate. Prosecution witness No. 6 
does not say whether he was told what the 
money was wanted for, but the promissory 
note itself states that the money was borrow- 
ed for the Volaš Muthavalt expenses and 
family expenses of the executants. It appears 
from the evidence of the prosecution witness 
No. 6 that he had before this occasion also 
lent money to prosecution witness No. 3 on 
ihe recommendation of prosecution witness No. 
5. Prosecution witnesses Nos. 4 and 3 say 
that on thewery day the money was raised 
they went with Rs. 150 ont of the Rs. 200 to 
the Magistrate and paid him the amount at 
about 8 P. m. or 9 P. m. in the front verandah 
or street pial of his house. There can be no 
` doubt, in'my opivion, that prosecution witnesses 
Nos. 1,3,4 and 5 are all accomplices and, 
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speaking for myself, I am unable to draw any 
substantial distinction between the complicity 
of prosecution witness No. 1 and that of the 
others in this transaction. Prosecution wit- 
ness No.6 is not an accomplice, and the 
question which I shall have to consider pre- 
sently is whether his evidence and the execu- 
tion of the promissory-note, Exhibit T, by 
prosecution witnesses Nos. 3 and 4 supply 
sufficient corroboration of the accomplices’ 
evidence. Some reliance has been placed by 
the Public Prosecntor on the fact that the 
petitioner in his judgment convicting the 
accused, Muthuswami Pillai, of house trespass 
based an argument aguinst the truth of the 
defence on an alleged discrepancy between 
certain dates which was found to be without 
foundation by the Deputy Magistrate who 
reversed the conviction in appeal. Supposing 
the Appellate Court’s view right, I am quite 
unable to draw any sort of adverse inference 
against the petitioner on that ground. I 
should be very loth, because the trying 
Magistrate has committed what appears to 
be an obvious error to the Appellate Tribunal, 
to fasten upon that fact as a circumstance 
raising suspicion of misconduct against the 
Magistrate. : 

The allegations on which the second charge 
is based are these: — 

Prosecution witnesses Nos. 7 and 8 were 
implicated as the-accused in the case of 
cheating which was tried by the Magistrate. 
These men were told by prosecution witness 
No. 1 that if they paid Rs, 100 to the 
Magistrate and Rs. 15 for himself they 
would be discharged, but at the interven- 
tion of prosecution witness No. 19, a 
neighbour and friend of prosecution witness 
No. 1, the Rs. 100 intended for the 
Magistrate was reduced to Rs. 50. This 
sum was actually paid by prosecution 
witness No. 19 to proseention witness 
No. l in the latter’s house, and prosecution 
witnesses Nos, 7 and8 saw the payment being 
made to prosecution witness No. 1. Prosecu- 
tion witness No. 1 went away with the money 
saying that he was going to the Magistrate, 
and afterwards returned and said that they 
(prosecution witnesses Nos. 7 and 8) would 
be discharged that day. Prosecution wit- 
nesses Nos. 7 and 8 were discharged that day. 
Prosecution witness No. 1 himself was paid 
Rs. 15 for his part in the transaction, and the 
evidence is that this sum was paid out of 
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Rs. 30 which prosecution witnesses Nos. 7 aad 
8 borrowed from a Chetti (prosecution witness 
No. 9) withwhom they haddealings. The entry 
showing the loan of Rs. 3) in the Chetti’s 
books of account has been proved. That pro- 
_ secution witnesses Nos. 1, 7 and 8 areall ac- 
complices I hold to be beyond doubt, and the 
proof of payment to the Magistrate depends 
upon the testimony of prosecution witness 
No. 1 alone. The question then with ra- 
ference to this charge as in the case of the 
first charge is, how far the evidence which is 
not of accomplices, namely, that relating to 
the raising of the Rs. 30, out of which Rs. 15 
was paid to prosecution witness No. 1, can be 
said to furnish material corroboration of the 
story told by the acconiplices. 

The evidence regarding the third charge 
is as follows: — 

The father, mother, brother of prosecution 
witness No. 18 and several other persons 
were implicated in a charge of murder 
(Register Case No. 1 of 1909) which was 
being inquired into by the Sub-Magistrate, 
and it is alleged that he received Rs. 250 
about the 24th April and a further sum, 
Rs. 250, about the 30th April in connection 
with that case, in which he discharged the 
accused on the date last mentioned. Pro- 
secution witnesses Nos. 16 and 17, who are 
neighbours and friends of prosecution witness 
No. 18 and helped him generally inthe con- 
duct of defence along with the prosecution 
witnes No.18, carried on negotiations with 
prosecution witness No. 1, the usual 
intermediary, settled the terms, raised the 
money and were all equally concerned 
in making the payments. They paid 
Rs. 250 on the first occasion to pro- 
secution witness No. lathis house, and the 
latter alone says that he afterwards paid the 
amount tothe Sub-Magistrate. The second 
instalment was also paid by those witnesses 
to prosecution witness No, L at his house, but 
prosecution witness No. 16 says that he went 
with prosecution witness No. 1 who took 
the money with him to the Magistrate’s 
house, where the Magistrate was seated 
on the pial. Prosecution witness No. 1 
andthe Magistrate went inside the house 
together, bub soon afterwards the prosecution 
Ist witness returned with the cloth in which 
the money had been tied, emptied of its con- 
tents, and made over the cloth to prosecution 
witness No. 16, saying that the accused 
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would be discharged that day. The accused 
were in fact discharged on that day. That 
prosecution witnesses Nos. 16, 17 aud 18 
must be treated as accomplices admits to my 
mind of no doubt. The Rs. 500 was part of 
the money (Rs. 650) received by prosecution 
witness No. 18 from prosecution witness No. 
13, who owed the amount on a hypothecation 
bond executed by him in favour of prosecution 
witness No. 18’s father on the 19th February 
1906. The endorsements on the bond, Exhibit 
EE, show that on the 6th April Rs. 350 and 
onthe 20th April the*balance of Rs. 300, were 
paid to prosecution witness No. 18. Both 
the endorsements are signed by prosecution 
witness No. 18 and were written by prosecu- 
tion witness No. 14 and the first endorsement 
is attested by prosecution witness No. 15 
and several other persons who have not been 
examined. There can ba no doubt as to 
the fact of prosecution witness No. 18 having 
received Rs, 650 from prosecution wituess No. 
13 on the dates mentioned. In the endorse- 
ment of the6th April the purpose for which 
the money.was wanted is not mentioned, but 
in the second endorsement it is stated that 
the money was needed as a Vakil had to be 
engaged in the case against prosecution 
witness No, 18’s father and other expenses 
had to be met. Prosecution witness No. 13 
before the Magistrate who tried the present 
case stated that he did not know what the 
money was wanted for, but the prosecution 
tendered in evidence a previous statement 
(Exhibit FF) made by the witness before Mr. 
H. W. Gillman, Acting Collector and District 
Magistrate. It does not appear that the 
statement was made in presence of the peti- 
tioner and whether he had any opportunity 
of cross-examining the witness, and the only 
legitimate use that can be. made of the state- 
ment is to contradict thereby the statement 
made by the witness to the contrary at the 
trial. Exhibit FF cannot be used as sub- 
stantive evidence in the case. The next class 
of evidence consists of statements made by 
prosecution witnesses Nos. 16, 17 and 13, 
who bribed the Sub-Magistrate, and other ' 
persons who have been examined as witnesses 
for the Crown. Prosecution wituess No. 14, 
who wrote the endorsements on the bond, 
Exhibit EE, says that at the time of pay- 
ment of the second instalment by prosecution 
witness No. 13, 7., e., on the 22nd April pro- 
secution witness No. 18 told him (prosecution 
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witness No. 14) that he wanted the money 
for Court expenses and to pay the Magistrate, 
but that he does not know who was the 
Magistrate alluded to. Prosecution witness 
No. 15 says, at the time of the payment of 
the first instalment of Rs. 350 by prosecrtion 
witness No, 13, prosecution witness No. 18 
told him that he (prosecution witness No. 18) 
wanted the money to pay to the Sub-Magis- 
trate. Prosecution witness No. 12 says that 
on the day the accused in the murder case 
were discharged prosecution witnesses Nos. 

. 16, 17, and 18, told that they had given the 
Sub-Magistrate money through Tendoni Rao, 
the Ist prosecution witness. These state- 
ments made by prosecution witnesses Nos. 
16,17, and 18, are sought to be used to 
corroborate the evidence of these witnesses, 
but I have no hesitation in holding that that 

. is not the nature of corroboration of an ac- 
complice’s testimony which the Courts have 
always required. Itis well established that 
the evidence of one accomplice is not suffi- 
cient corroboration of the evidence of another 
accomplice and I have no hesitation in hold- 
ing upon the same principle that previous 
‘statements made by an accomplice are not 
such corroboration of his evidence in Court 
as to satisfy the requirements of the rule, 
The corroboration which the Courts have in- 
sisted on Is corroboration by means of untaint- 
ed evidence. I entirely agree in the state- 
ment of the law on this point as contained in 
Reg. v. Malapa bin Kupana (1). 

Thea it has been argued by the learned 
Public Prosecutor that some of the adjourn- 
ments of the inquiry in the murder case 
were unnecessary, aud he asks us to infer 
that they were made for irdirect purposes. 
He says, for iustance, that the evidence 
shows that the village Munsif was never asked 
to produce a plan of the locality, and the 
statement in the diary to that effect is false. 
But we find that summons were issued to the 
village Munsif as a matter of fact; he did 
appear at the next hearing, and plan actually 
filed by the police Officer though not by the 
village Muonsif. In my opinion these adjourn- 
ments throw no light on the question before 
us. In fact it does not appear to me that 
the inqairy was unduly prolovged, and it 
js quite possible that the Sub-Magistrate 
could not find time to take up the inquiry on 
some of the dates fixed, and that was also 


(1) 11 B. H. O. R. 196, 
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one of the grounds for adjournment of those 
dates, and not merely what is stated in the 
diary. Ifor one would not be too eager to 
seize upon every little supposed irregularity 
in the trial of the case by a Magistrate as a 
circumstance of suspicion against him because 
the Magistrate happens to be charged with 
misconduct in the discharge of his judicial 
duties in connection with that case. The 
danger of being too suspicious in such 
matters is well exemplified in this very case, 
for instance, the Deputy Magistrate, who 
tried the Sub-Magistrate, is of opinion that 
the accused in the murder case ought to have 
been discharged at a much earlier stage of 
the inquiry as there was not sufficient evidence 
against them, while the Sessions Judge in 
appeal thinks that- the Sub-Magistrate ought 
to have committed the case to the Sessions 
insiead of discharging the accused. The 
Public Prosecutor had also laid much stress 
on the fact that the Pleader of Erode (pro- 
secution witness No. 20), who appeared for 
prosecution witness No, 18’s father, was dis- 
carded on the 80th March for no apparent 
reason, and heasks us to believe that the 
reason for this must have been that the ac- 
cused's friends had come to an arrangement 
with the Magistrate. But I tind that there 
were other Pleaders engaged for other ac- 
cused persons, two of whom were prosecution 
witness No. 18's mother and brother, and on 
the last day of the hearing when arguments 
were heard another Pleader wasin fact engag- 
ed to appear for prosecution witness No. 18’s 
father. But it is suggested that this was 
done at the instance of the Sub-Magistrate 
for the sake of appearances The whole of 
this argument, to my mind, proceeds again 
on the merest snspicion as if parties to a 
ease do not often change their Pleaders and 
sometimes for no safficient reason, It is also 
urged that there was no necessity for raising 
such a large sum of Rs. 700. But I am not 
ab all sure that it is too large a sum to spend 
in a ease of such gravity as that in which 
prosecution witness No. 18's parents and 
brother were implicated. That is how the 
evidence stands as regards the third charge. 
We have also been asked in connection 
with all the three charges to take into ac- 
count the fact that Tendoni Rao, who is a 
mere private Pleader, appeared in a large 
number of cases before the Sub-Magistrate 
and that they were intimate with each other, 
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These facts, again, to my mind, do not bring 
us any nearer to a decision on the present 
charges against the Sub-Magistrate. No 
doubt Magistrates and other Judicial Officers 
cannot be too careful in this country in 
their department towards the practitioners 
of their Courts, whether, they are qualified 
Vakils or private Pleaders, so as not to give 
any cause to the public for thinking that one 
practitioner is favoured at the expense of the 
others, but I am not sure that this is always 
borne in mind. In fact, in this country, 
that is a very prevalent notion that certain 
practitioners are unduly favoured by certain 
Judicial Officers, thotigh I am sure that in 
many cases the notion is unfounded. At all 
events, I would refuse to treat a matter of 
this nature as a circumstance telling against 
the integrity of a Magistrate or a Judge. 
Some argument -is also sought to be based 
on the fact that a number of vakalats were 
found in the house of prosecution witness 
No. 1 when it was searched, and the sugges- 
tion is, that when the Sub-Magistrate was 
called upon by his superior authorities to give 
an explanation with regard to the allegations 
made against him, he,allowed these documents 
to be removed from the record. But there 
is no evidence of this, and the vakalats them- 
selves, so far as it appears in the evidence, do 
not bear the Court’s stamp. 


I now come to the general question, which 


is common to all these three cases, namely, 
what is the exact scope of the rule regarding 
the evidence of accomplices ? I should have 
thought that there was no room for misconcep- 
tion on the point at the present day, but, 
singe the Public Prosecutor has argued with 
considerable emphasis that the Courts have 
gone too far in insisting on corroboration of 
the testimony of accomplices, I shall state 
the effect of the rulings on the subject. The 
rule regarding the testimony of accomplices 
js the same in this country as in England and 
is expressed in section 133 and section 114 
illustration (b) of the Indian Evidence Act, 
which merely re-produces the law on this 
point as enunciated both, by English and 
Indian Judges. Seétion 133 declares, what 
has always been held by the Courts, that an 
accomplice is a competent witness and a 
conviction is not illegal merely because ib 
proceeds upon the uncorroborated testimony 
of an accomplice, and section 114 illustration 
(b) says “the Court may presume that an 
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accomplice is unworthy of credit unless he is 
corrobsrajed in material particulars.” Re- 
liance has been placed by the Public Pro- 
secutor on Emperor v. Shrinivas (2), as if 
that case showed that these provisions of the 
Evidence Act have changed the law on the 
subject from what was laid down by Sir 
Barnes Peacock in Hlahee Buksh’s Case (3), 
in accordance with the lawin England. But 
I find nothing in the Chief Justice Jenkins’ 
judgment to supports the contention. What 
he says is that section 133 is the only ab- 
solute rule of law whale section 114 illustration ` 
(b) lays down the rule of guidancé, but that 
it would be an error of law to disregard the 
latter rule, though what effect is to be given 
to this rule must be determined by the cir- 
cumstances of each case. In Queen Hmpress 
v, Deodar Singh (4), one of the latest cases 
in which the law is discussed, the effect of 
the enactment in the Evidence Act is stated 
in these worda,— But the presumption 
stated in illustration (b) of section 114 of the 
Evidence Act that an accomplice is unworthy 
of credit unless he is corroborated in material 
particulars has become a rule of practice of 
almost universal application.” There can be 
no doubt that section 114 illustration (b) is 
meant to embody what kas been called by 
Lord Abinger a rule of practice which de- 
serves all the reverence of law, namely, that 
no respect onght to be paid to the testimony 
of an accomplice unless he is corroborated in 
some material circumstances and that the 
corroboration ought to consist of some cir- 
cumstances that affect the identity of the 
party accused. (See Hlahee Buksh's case 
(3) where this well-known passage from Lord 
Abinger’s summing up in Regina v. Farler 
(5) is cited). In Reg v. Wilkes and Edwards 
(6) also cited in Hlahee Buksh’s case (8) 
Baron Alderson said: “You may legally 
convict on the evidence of an accomplice only 
if you can safely rely on his testimony ; but 
I advise juries never to act on the evidence 
of an accomplice, unless he is confirmed as to 
the particular person who is charged with the 
offence.” In Rea v. Stubbs (7) Mr. Baron 
Parke said “My practice has always been to 
tell the Jury not to convict the prisoner unless 

(2) 7 Bom. L. R. 969; 3 Cr. L. J. 33. 

(3) 5 W. R. 80 Cr.; B. L. R. Sup. Vol. 459. 

(4) 27 C. 144 at p. 152. 

(5) 8 Car. and P. 106. 

(6) 7 Car. and F. 272. 

(7) Dears. C. 0. 555; 25 M. L. J. M. O. 16; 1 Jur. 
(x, 8.) 1115 ; 4 W, R, 85 ; 7 Cox. 0. O. 48, 
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the evidence of the accomplice is confirmed 
not only as to the circumstances of the crime, 
but also as tothe person of the prisoner”. 
Agein, in Rex v. Noakes (8), Littledale, J, 
told the Jury that he conld not advise them 
to convict the prisoner; that it was not usual 
to convict on the evidence of one accomplice 
without confirmtion, and, that, in his opinion, 
it made no -difference whether the evidence 
was that of one accomplice only or of more 
then one. [Hlahee Buksh’s case (3).] As for 
the reason for the role this is how Sir Barnes 
Peacock states it,— ‘The danger of acting 
upon the-evidence of an accomplice, who is 
admitted to give evidence for the Crown, 
arises not merely from the fact of his having 
committed or been .convicted of a crime for 
that would go to the credit òf every witness 
who had recently committed or been convict- 
ed of'a crime, but from the fact of his giving 
his evidence under the hope or expectation of 
pardon, and of his obtaining immunity from 
punishment if his evidence be believed.” 
Further on, he observes: “The danger of 
actig upon the uncorroborated evidence of ac- 
complices is at least as great here as it would 
be in England, for here, as in England, the 
accomplices are not actually pardoned before 
they give evidence,” and then he goes on 
to point out, that in England by confessing 
and giving evidence, they acquire an equitable 
right to a recommendstion for the merey of 
the Crown, and that in this country an ac- 
complice who gives evidence having accepted 
the offer of a pardon is liable, if he has given 
false.evidence or has concealed an essential 
particular, to be committed for trial for the 
same offence in respect of which the pardon 
was tendered”. “The witness, therefore,” he 
remarks “does not give his evidence under 
an absolute certainty of immunity.” In the 
present case, there is no evidence to show 
whether pardon was or was not offered to the 
accomplices but there cannot be the least 
doubt that they are giving evidence in the 
expectation that they will not be put on 
their trial for abetement of the offences of 
which the petitioner has been found guilty. 
It has also been argued on behalf of the 
Crown that there are gradatidns in the 
moral culpability of different accomplices. 
So there are. For instance, suppose an 
ignorant villager is kept under airest by a 
Police Officer on a false charge and is com- 
(8) 5 Car. and P. 326, 
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pelled to pay money to the Policeman as the 
price for his release, or suppose a money- 
lender advances money to a person who 
wishes to bribe a public servant knowing 
the purpose for which the money is wanted; 
or a man sees a public servant being bribed 
but makes no protest nor takes any steps to 
inform the authorities, the moral culpability 
of such persons is undoubtedly not so great 
as that of a man who deliberately sets about 
to influence a public servant in the dis- 
charge of his official duties by offering him 
bribes. It is not possible to say with respect 
to the witnesses in this case, who, according 
to their own evidence, negotiated and took 
part in the payment of illegal gratification 
to the petitioner, that the moral tarpitude 
of their conduct,is not such as to bring their 
evidence within the full scope of the rule 
regarding the testimony of accomplices. 

As regards the men who advanced the 
money not knowing the purpose for which 
ib was wanted, it cannot be said that they 
are accomplices, but, in my opinion, their 
evidence does not advance the case of the 
Crown substantially further, than that of 
the witnesses who were concerned in the 
giving of the bribes. Persons involved in 
criminal cases often have to raise money to 
meet the incidenta!.expenses, and I fail to 
see how the mere raising of the money gives 
rise to any probability that the money so 
raised or any portion of it was intended for, 
and paid to, the "Magistrate who tried the 


cases, That persons who actually pay bribes 
or co-operate in such payments or are 
instrumental in the negotiations for the 


purpose are accomplices of the persons bribed 
admits of no doubt, and has been laid down 
by a series of rulings, [see Queen-Hmpress v. 
Maganlal and Motilal (9), where the ques- 
tion is fully dealt with and Queen Empress v. 
Deodar Singh (4) ] and their evidence requires 
corroboration as that of other accomplices. 
It is, no doubt, observed in Emperor v. 
Shrinivas (2) thatan accomplice who testifies 
that he has bribed the aceused does not 
attempt to.shift the offence from himself, 
for it is by making himself out to be a briber 
that he shows another has been bribed. But 
the important consideration relating to an 
accomplice’s evidence is, is heor is he not 
giving evidence inthe hope that he will be 


pardoned, and that consideration applies to 
(9) 14 B. 115. 
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cases of bribery as t other cases. However 
that may be, the learned Judges in Emperor 
v. Shrinivas (2) fully recognised the appli- 
cability of the rule requiring corroboration of 
an accomplice’s evidence not merely as to 
the general truth of the story but also su 
far as it affects each person thereby implicat- 
ed in cases of bribery as in other cases. 
Much reliance has also been placed by the 
Public Prosecutor on Deonandan Pershad v. 
Emperor (10), but while the learned Judges 
in that case point out the extravagance of 
the contentions urged on behalf of the 
accused, they fully recognise the force of the 
rule requiring corroboration of the testimony 
of person giving or co-operating in the 
giving of the bribes. Bat they hold, follow- 
ing Akhoy Kumar Ohuckerbutty v. Jagat 
Ohunder Chuckerbutty (11), that persons from, 
whom bribes are eatoried, if accomplices, 
at all, areaccomplices to a very slight extent, 
aud that persons who witnessed payment of 
the .bribes cannot be treated as accompli- 
ces simply because they did uot protest or 
inform the authorities; they regarded the 
evidence of such witnesses as sufficient cor- 
roboration coupled with the evidence of the 
men who lent the money tothe complain- 
ant without knowing the purpose for which 
it was wanted. But they do not lay down 
that the evidence of the man who lent the 
money which was paid as bribe would by 
itself be sufficient corroboration to satisfy 
the rule. If, indeed, they intended to lay 
down such a proposition I should respectfully 
but without hesitation dissent from it. Much 
use is also sought to be made on behalf of 
the Crown of certain general criticisms of 
Bhasyam Ayyangar, J. in Ramaswami Goun- 
dan v. Emperor (12), on the wisdom of 
the law regarding’ the testimony of accom- 
plices, but I confess, with all deference 
to that learned Judge, that my confidence 
in the soundness of the rule, which’ has 
been long established by consensus of authori- 
ty of most eminent Judges in England as 
well as in India and recognised by the Indian 
Legislature, is not in any way weakened by 
those remarks. He says that the rule re- 
quiring corroboration of the testimony of 
accom plices “is one of the instances in which 
the law of the country has been utilized for 
(10) 33 C. 649; 10 ©. W. N. 669; 3 Or. L. J. 452. 
(11) 27 C. 925; 4 0. W. N. 755. 
(12) 27 M. 271; 14 M, L. J. 223; 1 Or, L. J. 641. 
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the protection of individuals (including not- 
ably corrupt officials) and not for furtherance 
of justice.” It is somewhat difficnlt to follow 
the drift of this observation, which sounds 
rather harsh, but perhaps all that the learned 
Judge meant to convey was that the rule 
stands in the way of some officials who are 
actually guilty of corruption being convicted, 
On the other hand, it may well be urged that 
the danger to the cause of good Government 
in the country would be much greater if 
charges of corruption against public servants 
could legally be supported on the uncorrobo- 
rated testimony of unscrupulous and infamous 
persons. Indeed, if this were allowed, it 
would tend to discourage public servants, 
espcially those in the subordinate ranks, ig 
the fearless and honest discharge of their 
duties, which are often such as to arouse 
the feelings of resentment and hestility in 
a certain class of the public affected thereby. 
However that may be, the case in Rama: 
swami Goundan v. Emperor (12), does not 
lay down that the rule as regards the tes- 
timony of accomplices as established by 
the decisions is different from what I have 
stated, viz, “that it is the settled course 
of practice not to convict a person except 
under very especial circumstances upon the 
uncorroborated testimony of an accomplice” 
See Rea v. Fate (13). There are no excep- 
tional circumstances in this case. 

As all the three charges rest on the un- 
corroborated testimony of persons who are 
undoubtedly accomplices the convictions must 
be set aside and the accused acquitted and 
released from custody. 

Ayling, J,—The petitioner in this case 
was Sub Magistrate of Karur in the Coim- 
batore District in 1908, and has been con- 
victed by the Head Quarter Deputy Magis- 
trate of Coimbatore of receiving bribes in 
three cases then pending before him. The 
conviction was confirmed on appeal by the | 
Sessions Judge of Coimbatore: and the pre- 
sent petition is for the revision of the 
latter’s judgment under sections 435 anc 
439, Criminal Procedure Code. 

The first point taken by the learned Vakil 
for the p&titioner is that, as there was no 
cross-examination of the prosecution witnesses 
his client was unfairly prejudiced and that 
the case should have been remanded for 


(18) (1908) K. B. 680; 77 L. J. K. B. 1048; 99 L. T. 
620; 72 J. P. 391, 
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the re-call and cross-examination of these 
witneses. It is true that there was no 
cross: examination and the reasons are fully 
explained in paragraph 12 of the Deputy 
Magistrate’s judgment. It appears that the 
petitioner elected to reserve his cross-ex- 
naa akon of the prosecution witnesses till 
after a charge should be framed. A charge 
was framed on the 24th May 1910 to which 
date the case was especially adjourned for 
petitioner’s convenience. On that date, pe- 
titioner filed a petition asking that the 
case should be committed to the Sessions 
Court.. This request was very properly re- 
fused by the Magistrate and after the charge 
was read out and the petitioner had pleaded 
not guilly to it, he was called on to enter 
on his defence. He then declined to say 
anything, and represented that he reserved 
his gtatement for the Court of Session. He 
was again distinctly informed by the Magis- 
trate that the case was not to be committed 
and called on to cross-examine the wit- 
nesses, who (25 in number) were all 
in attendance for the purpose. He declined 
to do so, merely reiterating that he reserved 
his statement for the Sessions. Under these 
circumstances, the Deputy Magistrate closed 
the case and adjourned it for judgment, 
allowing the witnesses to depart to their 
homes. Three days later, after he had written 
‘almost the whole of his judgment, he re- 
ceived a petition from petitioner, apologising 
for his conduct on the 24th and begging 
that the Court would “order. the case to 
be proceeded with and concluded in the 
usual course.’ This request the Deputy 
Magistrate deemed unreasonable and vexa- 
tious, and proceeded to deliver judgment 
on the record before him. 

I am certainly not prepared to say that 
the Magistrate was wrong. Even if the 
petition above referred to be regarded as 
an application under section 257, Criminal 
Procedure Code (though it contains no re- 
quest for the issue of process), the foregoing 
circumstances, in my opinion, fully warrant- 
ed the Magistrate in considering that it 
should be refused as made for the purpose 
of vexation and delay or defeating the endg 
of justice: and hehasgiven satisfactory reasons 
for so holding. The conduct of the petitioner 
on the 24th May amounted to an attempt to 
bluff the Magistrate into pursuing a course 
which he had very properly declined to pursue 


“be judged on its merits: 
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and it is impossible to view his subsequent 
petition without reference to the events 
which preceded it. The petitioner is en- 
titled to the less consideration, as he is him- 
self a Magistrate and must be presumed 
to have some knowledge of law. He had 
been treated with great consideration, and 
allowed ample facilities for obtaining the 
services of a Pleader. The adjourment to 
the 24th May was in fact made on the 
representation of the Pleader whom he had 
engaged that he would be free after the 22nd. 
I cannot, therefore, regard the absence 
of a Vakil on the 24th os material; and 
no request was then made for a short 
adjournment on account of the latter’s absence. 

Every case in whicha petition under section 
257, Criminal Procedure Code, is refused must 
and the cireum- 
stances of the cases quoted by the petitioner's 
Vakil [Narayana Mudaly v. Emperor (14) 
and In the matter of Inder Pai v. Emperor (15) 
are so dissimilar as to deprive them of any 
value in the present connection. | find no 
ground for interfering with the conviction 
onthe ground of the Deputy Magistrate's 
procedure. 

The second ground on which the petition 
is sought to be supported is that the convic- 
tion is bad in law in that itis based on the 
evidenca of accomplices, uncorroborated, or 
insufficiently corroborated in material 
particulars. 


The theory ihat a conviction based on the 
uncorroborated evidence of an accomplice 
is bad in law, and must necessarily be set 
aside on that ground alone, finds no support, 
to my mind, in any ruling that has been 
quoted before us. It is not only absolutely 
opposed to the distinct provisions of section 
133 of the Indian Evidence Act, but also 
to the expositions of the law in the well- 
known case of Reg. v. Flahee Buksh(3) thelead- 
irig case quoted and relied on by the learned 
Vakil for petitioner. Numerous cases have 
been adduced on both sides, dealing with the 
question of the value of an accomplice’s 
evidence and-the application of illustration 
(b) to section 114 of the Indian Evidence 
Act: but, as-it seems to me, the general effect 
is simply this. The general rule that an 
accomplice should be cerroborated in material 

(14) 81 M. 181; 7 Or. L. J. 425. 


(15) 14.0. W. N. 280 ; 37 0. 236; 11 C. L. J. 418; 
Ind, Cas. 408; 11 Cr. L, ‘I, 128, 
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particulars isa mere rule of practice, the 
. application of which is for the discretion of 
the Court by which the case is tried. It is 
a point which should never be lost sight of 
jn weighing the evidence of such a man, and 
which, in cases tried by a jury, itis always 
the duty of a Judge to draw the Juror’s at- 
tention to. But, while a most important con- 
sideration, it is only one of many which may 
have to be taken into account in deciding 
whether a witness should be believed or not. 
When the Judge, after making due allow- 
ance for these considerations and the probabi- 
litiés of the story, comes to the conclusion that 
the evidence of the aceomplice, although 
uneorroborated, is true, and the evidence, if 
believed, established the guilt of the prison- 
erit is his duty to convict” [wide Edge 


C.J., in Reg. v. Gobardhan (16)]. The strength ` 


of the presumption which the Court may 
(not “shall”) draw under the illustration re- 
ferred to varies with each individual case: 
and in some may be very slight, or even non- 
existent. There are accomplices and accom- 
plices. “Tn the application of the rule much 
depends on the nature of the crime and the 
extent of the complicity of the witnesses in 
it. Ifthe crime is a very deep one and the 
witness so far involved in it, as to render 
him apparently unworthy of credit, he cer- 
tainly ought to be corroborated. On the 
other hand; if the offence be a light one as in 
Rex v, Hargrave (17) where the nature of the 
offence and the extentof his complicity could 
not much shake his credit, it is otherwise.” 
Tide remarks of Hill, J., in Reg. v. Boyes 
(1's) quoted in Ramaswami Goundan v. 
Emperor (12). Practically the same view 
is expressed by Peacock, C. J., in the 
dase of WElahee Baksh (8), he remarks: 
“When the Judges speak of the danger of 
acting upon the uncorroborated evidence of 
accomplices, they refer to the evidence of ac- 
complices who are admitted as evidence for 
the Crown inthe hope or expectation of 
pardon.” lt will be easy to show how differ- 
ent is the position of the chief witnesses 
in the present case. Most valuable guidance 
on the special application of the doctrine to 
charges of bribery is to be obtained from the 
cases reported in Emperor v. Shrinivas (2) 
and Ramaswamt Goundan v. Emperor (12) 


Per Bhasyam Ayyanger, J.) : 
( (16) 9 A. 528 at p- 554. (17) 5 Car. & P. 170. - 

(18) 1 B. & 8S. 311 at p. 322; 30 L. J. Q. B. 301; 
9 Cox, 0.C, 32. ' , 
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It is, no doubt, true, as has been laid down 
more than once, that the giver of the bribe 
as Well as everybody who knowingly assists 
in raising or conveying the money, to the 
bribe-taker must technically be regarded as 
an accomplice of the latter; but the discredit 
attaching to their evidence on that account 
may be very slight indeed. . Accomplice’s 
evidence has been held untrustworthy for 
three reasons: (a) because an accomplice is 
likely to swear falsely in order to shift the 
guilt from himself; (b) because an accomplice 
asa participator in crime and consequently an 
immoral person is likely to ‘disregard the 
sanction of an oath; and (c) because he gives 
his evidence under promise of a pardon or in 
expectation of an implied pardon, and this 
hope would lead him to favour the’ prosecu- 
tion ` 

In the case of the bribe-giver and his 
abettors, as pointed out in Emperor v. Shri- 
nivas (2), (a) is entirely absent. So is 
(c}: for it will hardly be suggested that 
the bribe-giver by keeping silent runs any 
risk of prosecution, As to (b) the im- 
morality of the act varies with the cir- 
cumstance of the case. Where, as in 
the third count of the present charge, the 
bribe is given, to secure the acquittal of 
aclose relationon a charge of murder, how- 
ever, such cunduct may be condemned, it can 
hardly be said, having regard to the ideas 
which commonly prevail in this country on 
this matter, that the act necessaiily stamps 
the bribe-giver as much less scrupulous or 
less deserving of credit than the average 
witness. 

Now, in the present case, ib is clear from a 
perusal of the judgments of the Deputy 
Magistrate and Sessions Judge, that each of 
those Officers, while recognising the fact that 
the chief witnesses were accomplices, came 
to the deliberate conclusion that their evi- 
dence was nevertheless true, and elected to 
accept it. We have to deal, therefore, not 
with a point of Jaw conclusive of the impro- 
priety of the conviction, but with a question 
of appreciation of evidence, on which we 
should not disturb in revision the decisions 
of thosa ‘Courts without clear and ample 
ground, ` 

Jt is necessary to consider the three counts - 
of the charge against the petitioner separate- 
ly. The most important is the third, in 
which the petitioner was charged with taking 
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a bribe of Rs. 500 in two sums of Rs. 250 for 
discharging the accused in a murder case. 
The evidence is that of prosecution witnesses 
Nos. 1, 12-18, 20, 21 and 25. Tandoni 
Rao, (the lst prosecution witness) is a private 
Vakil, who according to the prosecution was 
the Magistrate's jackal and the intermediary 
between him and the bribe-givers. He de- 
poses to receiving each sum of Rs. 250 from 
prosecution witnesses Nos. 16-18, in con- 
sideration of the discharge of the murder 
case and to paying it over to the Magistrate. 
No one else witnessed the actual receipt of 
either sum by the Magistrate: but the evi- 
dence of the 16th prosecution witness, who 
accompanied the lst prosecution witness to 
the Magistrate’s house, saw the Magistrate, 
and received back from him the empty cloth 

hich the money was wrapred, leaves not 
the slightest doubt of the receipt of the 
second paymeut at any rate by the Magis- 
trate. Prosecution witnesses Nos. 16-18 all 
speak to the negotiations regarding the bribe, 
the raising of the money, and the payments 
of the Ist prosecution witness. Prosecution 
witness No. 1 is, no doubt, an infamous 
porson, whose evidence requires corroboration 
and must be viewed with great caution, but 
the degree of discredit attaching to prosecu- 
tion witnesses Nos. 16-18 is very slight 
indeed. The evidence of prosecution. witness 
No. 16, if accepted, sufficiently establishes 
the offence irrespective of that of the Ist 
prosecution witness. To corroborate the 
above, there is the evidence of prosecution 
witnesses Nos. 13-15 as to the recovery of a 
debt by the relatives of the men charged in 
the murder case shortly before the payment,of 
the bribes in the manner described by the 
said relatives as witnesses. Two of them de- 
pose that they understood the money was 
wanted for the purpose of bribing the Sub- 
Magistrate. On tbis account they are stig- 
matised as accomplices by the learned Vakil 
of the petitioner; but it is impossible to view 
their moral culpability as other than -venial or 
their consequent discredit as more than a 
negligible quantity. Prosecution witness 
No. 12 is a village Munsif quite free from 
complicity, He heard the preliminary 
negotiations between prosecution witness 
No. 1 and prosecution witnesses Nos. 16-18. 
Further, at noon on the Jast day of the case 
prosecution witnesses Nos. 16-18 told him 
that the case was going to be discharged he 


INDIAN OASES 


907 


asked how they knew, and they said they 
knew because they had given the Magistrate 
the bribe he wanted. Atsunset the same day 
the case was actually discharged. The other 
evidence has only an indirect bearing and 
deals with the relationship which existed 
between the Magistrale and prosecution wit- 
ness No. 1, and the progress of the murder 
case as tending to how that it was deliberate- 
ly dragged on while the Magistrate was 
negotiating for the bribe. 

I consider that the above evidence is 
sufficient to justify the finding of the De- 
puty Magistrate and Sessions Judge on this 
count, 

T shall next consider the second count, on 
which the Magistrate has been convicted of 
receiving a bribe of Rs. 50 from prosecution 
witnesses Nos. 7 and 8, who were impli- 
eated in a case of cheating before him. 
This case stands on a very different foot- 
ing from the last. Prosecution witnesses 
Nos. 7 and 8 speak to having paid Rs. 65 to 
Tandoni Rao (prosecution witness No. 1), of 
which Rs. 15 was for himself and Rs. 50 for 
the Magistrate, but, apart from the evidence 
of Tandcni Rao, there is nothing to show 
that the money ever reached the Magistrate, 
or that the latter was cognisant of the matter, 
The other evidence was quite compatible 
with Tandoni Rao having pocketed all the 
money himself while representing that it was 
to goto the Magistrate. Tandoni Rao is, 
undoubtediy, an accomplice of a particular- 
ly bad type to whom the presumptions 
raised in the illustration to section 114 of the 
Indian Evidence’ Act applies with full effect, 
A conviction based on his evidence un- 
corroborated in material particulars tending 
to establish the petitioner's guilt is certainly 
unsafe and I agree with my learned brother 
that the conviction on this count should be 
set aside. 

There remains only the first count, on 
which the petitioner has been corvicted of 
receiving a bribe of Rs. 150 from prosecution 
witnesses Nos. 3 and 4 as an inducement to 
convict a man prosecuted by one Manickam 
Pillai, a relative of theirs. It appears from 
the evidence that, in this ease, too, the bribe 
was arranged by Tandoni Rao, who represent- 
ed that the accused person had already paid 
Rs. 100, and would be acquitted unless more 
were forthcoming from the other side, but 
the actual payment to the Magistrate is 
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spoken to by prosecution witnesses Nos. 3 
and 4, as well as prosecution witness No. 1. 
The other evidence takes us no further than 
the raising of the money forthe bribe. 

Now, this is a case which seems to me to 
stand somewhat on the border line. Every- 
thing turns on whether the evidence of pro- 
secution witnesses Nos. 3 and 4 can be accept- 
ed. They are certainly accomplices, in a 
technical sense of the offence charged, though 
in a very different sense and degree to 
Tandoni Rao. The cricumstances and object 
of this bribe are suchas to reflect upon the 
character of those who gave it than in the 
case of the third count, already dealt with. 
Nevertheless, taking the most serious view 
of their conduct, it is doubtful to what ex- 
tent it should be taken toindicate that they 
are less truth-speaking men then the average 
member of their class, and apart from their 
complicity (such as itis) there is nothing 
against them. The case on this count 15 
weaker than onthe third count but after a 
careful consideration ido not feel prepared 
to, say that there is anything in the evidence 
of these men which imperatively calls for its 
rejection or that the Magistrate-was wiong in 
basing a conviction upon it or that we should 
now set that conviction aside in revision. 

With great deference to the view taken by 
my learned brother, I consider that there 
are no grounds for interference with the con- 
victions and sentences on the first and third 
counts. 1 agree that the conviction on the 
second count should be set aside. 

Abdur Rahim, J—My learned brother is 
also of opinion that the petitioner should be 
acquitted of the second charge. His conviction 
and sentence will be set aside on that charge. 
As regards the Ist and 3rd charges, the case 
will be placed before a third Judge. 


This case coming on for hearing under the 
provisions of sections 439 and 429 of the 
Criminal Procedure Code the Hon'ble Mr. 
Justice Sankaran Nair made the follow- 


ing 


Order.—tThe petitioner Vyasa Row, 
was convicted of having received bribes on 
three oceasions, the 13th August 1908, the 6th 
February 1909 and 30th April 1909. The 
conviction for having received illegal grati- 
fication on the 6th February has been set aside 
by Abdur Rahim and Ayling, JJ. As to the 
other two charges, Abdur Rahim, J., was of 
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opinion that the conviction is based only on 
the evidence of accomplices, and as such 
uncorroborated testimony cannot be accepted 
except under special circumstances which donot 
exist in this case, the conviction should be set 
aside. Mr. Justice Ayling, on the other hand, 
was of opinion that the conviction on such 
uncorroborated testimony is not illegal, 
though ordinarily it should be ecorroborat- 
ed, and, therefore, there is no reason for this 
Court to interfere in revision. 

Both the learned Judges held that the 
appellant is not entitled to a fresh trial 
and the conviction is not illegal on the 
ground that the petitioner was not allowed 
to cross-examine the wilnesses. ` 

On account of this difference of opinion 
the case has been placed before me. | 

It will be observed that with reference 
to both these charges the lower Courts have 
not based their conviction on what they 
comsider to be the uncorroborated testimony 
of accomplices. Under section 133 of the 
Indian Evidence Act, a conviction, even 
if based only on such testimony, is not 
illegal. Ina Jury case a Judge does not 
direct a Jury to acquit if the case depend- 
ed only on such evidence, but advises them 
not +o give credit to it, and, if they 
convict, even after they are told they 
ought not to believe it, then the convic- 
tion will not be disturbed. So, if the 
Icwer Oourts had, for any special reasons, 
convicted the petitioner upon the sole testi-` 
mony of accomplices after having their at- 
tention drawn to the rule that such testi- 
mony should not be believed without 
corroboration, then Ithinkit is not, except 
for seeing that there are special reasons, a 
case in which the High Court should in- 
terfere in revision; butas in this case the 
Courts are of opinion that such evidence 
has been corroborated, it becomes necessary 
to consider whether the corroboration is 
what is required by law, and, if there is 
no corroboration, whether the conviction 
should be sustained on the evidence of 
accomplices alone, 

It is. convenient to consider the two ques- 
tions together. It is unnecessary to state 
the facts which are seb out in the judg. 
ments of my learned colleagues. The first 
question is as to the weight to be attached 
to the evidence of Tandoni Rao. His 
father was a Taluk Sheristadar, and he had 
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been in practice as a private Pleader at 
Karur for about 40 years when the peti- 
tioner was transferred to that place from 
Dharapuram, and he wrote to his brother 
to make all arrangements for the petitioner 
at Karur. He did so. It appears that 
one Velankurichi Swamiar, whom the peti- 
tioner regarded as his Guru, was then 
building a temple and the petitioner was 
helping him with funds. He asked Tandoni 
to help him. The first man they appeal- 
ed to was prosecution witness: No. 23, 
Narasimma Chettis who had already been 
let off in a criminal case. Narasimma Chetti 
gave the petitioner Rs. 50. It will be 
noticed that this was after his case was 
over and was paid as a contribution though 
a different colour is attempted to be given 
to it. There can be no doubt from the 
evidence that the Magistrate relied upon 
Tandoni largely to get money to send to 
Velankurichi Swamiar and had, therefore, 
to take him into his confidence and admit 
him to familiarity. This, of course, was 
very foolish and could not escape the at- 
tention of the parties resorting to the 
Magistrate’s, Court. I am not, therefore, pre- 
pared to disbelieve the evidence that 


Tandoni, the prosecution 1st witness, has been - 


receiving bribes for the ostensible purpose of 
being given tothe Magistrate—he has been 
already convicted for that offence. 

It is now conceded by the Public Prose- 
cutor that the lower Courts are wrong in 
stating that the vatalaés seized in the 
house of Tandoni Rao bear the date seal 
of the Court. but though that circumstance 
cannot be relied upon to show intimacy 
between the Magistrate and this witness, I 
am satisfied from the rest of the evidence 


that they were on familiar terms. 16 is 
not denied that, with reference to the 
two charges, I have to consider that 
Tandoni is an accomplice. In con- 


sidering what weight is to be attached to 
his evidence the following cirenmstances 
have to be borne in mind. He was the 
trusted confidant of the Magistrate to raise 
money for the Velankurichi Mutt. The 
familiarity, therefore, is not in itself one 
for suspicion. In the case in which this 
man was convicted it was proved that he 
received a bribe from one Rarappa Goundan, 
the prosecution 7th witness and com- 
plainant on æ case for conviction, bub the 
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money was returned after acquittal; the 
reason assigned by Tandoni was that the 
petitioner had received a higher bribe from 
the accused. It is not unknown in this 
country for bribes to be received by de- 
pendents in the names of Judges of un- 
doubted integrity on the chanca of a 
favourable judgment, or bribes to be re- 
ceived from both parties, the one who 
lost the case getting back his money, the 
receiver retaining the other, and telling 
the loser some plausible lie. Moreover, this 
witness was, when he gave evidence, un- 
dergoing or had just undergone sentence of 
imprisonment for the offence of having 
received bribes in the name of the Magis- 
trate. In that case his defence was that 
his prosecution was due to his refusal to 
give evidence against the petitioner against 
whom, according to him and the petitioner, 
the police were concocting cases with the 
help of certain Vakils, and the District 
Magistrate remarked in his judgment that 
this witness had borne a good character 
before the arrival of the Magistrate and 
sentenced him to three months’ imprisonment 
and fine of Rs. 1,000 and in default six months’ 
rigorous imprisonment. This petitioner 
had given evidence in that case in support 
of this witness, that that case was only 
brought forward as an indirect means of 
securing evidence against the petitioner, 
and that the Special Inspector had been 
harasstng people and compelling them to 
make statements against the petitioner. He 
was disbelieved by the District Magistrate. 
This probably accounts for the conduct of 
the petitioner before the Deputy Magistrate 
before whom he refused to plead as he did 
not expect an impartial trial before him 
after the judgment of the District Magis- 
trate. I cannot help thinking in these 
circumstances, that the witness gave his 
evidence under the belief that he would 
thereby avoid further prosecution. His 
plea, the lenient sentence, the liability of 
further prosecution and the fact that no 
prosecution has since taken place lead to 
the inference that he had promise or hopes 
thab he would not be prosecuted again, and 
that he was first prosecuted to compel him 
to give evidence. There is nothing in his 
evidence to rebut this inference. From 
this point of view, it is to be regretted 
that the petitioner was not prosecuted first, 
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Standing by itself, E would, therefore, ab- 
tach little, if any, weight to evidence 
given under such circumstances. [ shall 
now see how far he is corroborated by 
other reliable evidence. I believe the evi- 
dence of the prosecution 6th witness that 
he lent money to the prosecution 3rd wit- 
ness and the prosecution 4th witness, but it 
is stated in the promissory-note (Hxhibit 
T) that it was lent for family and cultiva- 
tion expenses. Presumably the lender satis- 
fied himself, as he was bound to, of the 
necessity of the loan as therein alleged. 
There is nothingin the evidence to suggest 
that such purpose did not then exist or 
that it was otherwise satisfied. The loan 
was on the 13th. The money is alleged 
to have been paid to the petitioner on that 
day. The case before the Magistrate was 
only on the Il4tth. It may be, as the 
Public Prosecutor suggests, that the Magis- 
trate might have taken the bribe before 
he actually took up the case. But this is 
not so explained by the prosecution evi- 
dence. The 3rd and 4th witnesses are ac- 
complices who paid the bribe not to escape 
the conviction but to get an innocent man 
convicted, And their story is that pro- 
secution 3rd witness paid 
the petitioner on the front verandah of the 
house. 

An inference against the petitioner is at- 
tempted to be drawn from his judgment in 
that case. The cffence wasalleged to have 
taken place on the 18th Ad? festival day— 
the 18th Adi being a Saturday—and the peti- 
tioner disbelieved the defence witnesses, who 
swore that no such offence was committed 
during the festival on Sanday on the ground 
that the day of the offence was Saturday the 
loth Adi. In appeal the judgment was 
reversed on the ground that Adi 18th 
festival was a technical expression in Tamil, 
and the festival need not necessarily take 
place on Saturday but may take place on 
Sunday For a Magistrate who is not a 
Tamilian, the mistake does rot appear to me 
to be one for surprise. There is thus a 
strong antecedent improbability of Tandoni 
being a reliable witness; the lower Courts 
were wrong in assuming that the vaka- 
latas seized were once filed in the Court, 
The promissory-note, if even in ordinary cir- 
cumstances admissible as corroboration in 
this case, standing unexplained as shown 
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above rebuts the prosecution story. The 
conviction, as I have stated above, is no 
corroboration. The statement of the pro- 
secution 3rd witness that he paid the money 
in the front verandah is not in itself a 
natural story. 

As regards the third charge I have no 
reason to disbelieve the evidence of ‘those 
witnesses who say that they received the 
money due under Exhibit EE. I have al- 
ready stated my opinion as to the weight 
to be attached to Tandoni’s evidence. It is 
said that the adjournments corroborate his 
evidence. 

The following are the material dates: ~ 

2nd March—Prosecution Ist witness ex- 
amined, when Pleader for accus- 
ed Nos. 4 and 5 applied fo? ad- 
journment to apply for transfer. 

23rd March—Deputy Magistrate passed 
orders refusing to transfer. 

27th March—Prosecution witnesses Nos. 
1, 2and 3 examined. 

29th March—Prosecution 4th witness ex- 
amined, 

30th March—Not taken up. 
to 7th April, 

7th April—Prosecution witnesses Nos. k 
6 and 7 examined. 

8th April—Prosecution Sth witness ex» 
amined. 

13th April—Village Munsif (P. W. No. 8) 
for whom case was adjourned, did 
not appear—adjourned. 


Adjourned 


24th April—Vakils appeared late. Not 
taken up. 

26th April—Prosecation 9th witness 
examined. 


30th April—Prcsecution witnesses Nos. 1 

and 9 cross-examined. Case closed. 

The case for prosecution is, about the 
30th March negotiations began with Tan- 
doni, the prosecution Ist witness ; that the 
prosecution witness received the money in 
two instalments from their debtor and paid 
them to Tandoni in two instalments who 
paid the amount to the petitioner. It is 
said that the fact that the Pleader of the 
accused Nos. 1, 2, 3, did not appear after 
the 30th is insignificant. Mr. Govinda- 
raghava Iyer states that the defence was com- 
mon and the Pleader for the other ac- 
cused appeared afterwards, It is also to be 
noted that the important witnesses Nos. 3 
and 4 have been already examined on the 27th 


Vol. IKI 
DIP NARAIN SINGH V. BHAGWAT SINGH. 


and 29th March. Nor do I see anything un- 
reasonable in thereasons given foradjournment. 
On the 8th the case was adjourned for the 
production of a plan of the site; the village 
Munsif did not produce it. It was finally 
produced on the 26th when the prosecution 
9th witness was examined; the witnesses were 
cross-examined and the accused discharged on 
the 80th. The opinions of the witnesses as to 
thé necessity or otherwise of adjournments are 
of no value. 

It is noticeable that the entry of payment 
of Rs. 350 in Exhibit EE on the 6th April 
does not show any purpose; while that of 
Rs. 800 on 22nd April states that it was to 
engage a Vakil and pay expenses. , Ib ap- 
pears to me lo bea serious defect inthe pro- 
secution evidence that, though that de- 
fence Vakil was examined as a prosecution 
witness, he does not say that no money was 
paid tohim, and that he appeared on the 
24th and subsequent days for fees already 
received or to be paid afterwards. There is 
no explanation of the delay after the 8rd 
April in paying the bribe. The story of the 
prosecution 16th witness, clearly an accom- 
plice, going to the Magistrate with Tandoni 
to receive his cloth in which the money was 
tied up, and the Magistrate, after receiving 
the money from Tandoni inside the house, 

coming out cf itto deliver the cloth to 
Tandoni, is, on the face ci it an improbable 
story. 

Asto any inference derivable from the 
petitioner’s order of discharge fin the mur- 
der case, it is enough to say that the Deputy 
Magistrate considers the conduct of the Sub- 
Magistrate. in not discharging them earlier to 
be suspicions, while the Sessions Judge con- 
siders his failure in committing them to the 
Sessions very suspicious. 

The only facts, in my opinion, proved are 
that the prosecution witnesses raised money. 
I do not think there is any corroboration. 
The lower Courts seem to consider that cor- 
roboration of the evidence of the accomplice 

. relating to any material part of the case is 
sufficient. his is not so. Ina charge of 
bribery against a Judge, proof that money 
was borrowed by the man, who is alleged to 
have paid the bribe, shortly before the alleg- 
ed payment, is no corroboration of the evi- 
dence of anaccomplice as to payment. It 
only shows he.had money to pay. There 
must be proof of some circumstance that 
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affects the person charged with the offence, 
The fact that he remitted money to the 
Swamiar is ‘the only evidence of that cha- 
racter, but it is not shown that he has 
remitted anything beyond what he could 
have honestly sent. The Swamiar himself 
has not been examined, 

I am unable to hold, therefore, that the 
evidence of accomplices has been corroborated 
I have also given my reasons for disbelieving 
their story. 


On the other question argued, I am of opi- 
nion that the petitioner was not entitled to 
re-call the witnesses for cross-examination 
after the case had been closed. But it is 
not clear whether it is the prosecution or 
defence thathas suffered on this account, 
As usual in this country, in examination-in- 
chief the bare outlines of the prosecution 
case was stated by the witnesses, leaving 
all the difficulties to be explained in cross- 
examination, and in this case, unfortunate- 
ly, there are many facts which have not 
been explained. It is true it was the fault 
of the petitioner that there is no cross-exami- 
nation, but in this case, in the circumstances, 
I am not prepared to draw any presumption 
against the petitioner. I acquit the prisoner 
and set aside the coxviction and sentence. The 
bail bond is discharged. 


Conviction quashed. 


ALLAHABAD HIGH COURT. 
Letters Patent Appeau No. 107 or-1910, 
March 10, 1911. 

Present:—Sir John Stanley, Kr., Chief Justice 
and Mr. Justice Banerji. 

DIP NARAIN SINGH—Paatwrmr— 
APPELLANT 
versus 
BHAGWAT SINGH AND anoraer— 
DevenDANTS—RESPONDENTS. 
Pre-emption—Wajib-ul-arz—Construction—Variation 

— Custom or contract. 

The Wajib-ul-arz of 1839 of a village gave the right 
of pre-emption to co-sharers generally. The next 
wajib-ul-arz of 1863 gave thatright first to near 
co-sharers and secondly to co-sharers in the other 
thok. The wajib-ul-arz of 1870 gave the right to (1) 
near pattidars, (2) pattidars of the thok and (8) path. 
dars of the village: 


912 


DIP NARAIN SINGH V. BHAGWAT SINGH. 


Held, (Banerji J. dissenting) that the documents 
recorded a contract as to the right of pre-emption. 

Riturajt Dubain v. Pahalwan Bhagat, 7 A.L. J. 
1019; 7 Ind. Cas. 680, distinguished. 

Letters Patent Appeal against a decision of 
Mr. Justice Griffin, dated 14th June, 1910, in 

3. A. No. 1226 of 1909. 

‘My. G. I. Agarwala, for the Appellant. 

Mr. Iswar Saran, for the Respondent. 

‘Judgment. 

Stanley, C, J—In my opinion the decision 
of the learned Judge of this Court, which is 
in agreement with the views of both the 
Jower Courts, is correct. The only question 
for determination is whether the record of 
the right of pre-emption contained in 
the wajib-ul arz of 1870 is of a right exist- 
ing by contract or by custom. The wajib- 
ul-arzes were produced in evidence, the earliest 
being of 1839. In that wajib-ul-arz the record 
of the right of pre-emtion is stated in general 
terms: theright io pre-empt being given to 
co-sharers generally, The next wajib-ul-arz is 
that of 1863 and in it we find two clauses of 
pre-emptors; the first being near co-sharers 
and the second co sharers in other éhoks. Then 
we come to the wajib-ul-arz of 1870, and in it, 
as itappears to me, a new classification of 
pre-emptors is set forth. The categories are: 
(1) near pattidars (2); pattidars of the thoks, 
and (3) paitédars of the village. According to 
the wajib ul-arz of 1843, the co-sharers in other 
thoks were all on the same footing as regards 
pre-emption. No co-sharer had a preferentail 
right over another co-sharer in a thok. This 
was the right of pre-emption which existed 
jn 1863. In 1870, however, a preferential 
right of pre-emption was given to a pattidar 
jn a thok in which the property to be pre- 
empted is situated over patitdars of the vil- 
lage. It appears to me that the rocord con- 
tained in this recent wajzb-ul-arz is a record 
of a new coztract entered into between the 
co-sharers. It is contended that the case 
js governed by the ruling of the majority of 
the Full Bench in Returaji Dubian v. Pahalwan 
Bhagat (1). The ruling of the Full Bench 
should be loyally followed and if I found that 
the present case was governed by the ruling 
in that. case, I should certainly follow that rul- 
ing but it appears to me that the present case 
does not come within the principle enun- 
ciatd by the Full Bench. In that case only 
two wajib-ul-arzes were relied on; in the frst 

(1) 7 A. L, J. 10405 7 Ind. Cas. 680. 
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of which it was held, that the record was a 
record of custom which did not specify the 
details of the custom; that these details were 
subsequently embodied in the later wajib-ul- 
arz. Inthe present case the wajib-ul-arz of 
1863 gavethedetails of the rightof pre-emption 
then existing and the subsequent waj/b-ul-arz 
of 1870 records a right which is not consist- 
ent with the right mentioned in that wajib- 
ul-arz a custom is constant and unvarying. 
The case, therefore, is not, in my judgment, 
governed by the Full Bench ruling. I would 
therefore, dismiss the appeal. 

Banerjee, J.—I regret I cannot agree with 
the learned Chief Justice. In my opinion the 
ruling of the majority of the Full Bench in 
in Returaji Dublan v. Pahalwan Bhagat (1) 
applies to this case. As pointed out in the 
judgment of one of the learned Judges cansti- 
tuting the Full Bench, a provision in the 
waitb-ul-arz relating to pre-emption should, 
in the absence of anything to the contrary, 
be presumed to be the record of a custom. 
The earlier wajzb-ul-arz of 1839 should, ac. 
cording to the views of the majority of the 
learned Judges of the Full Bench, be deemed 
to contain the record of a custom. The next 
wajtb-ul-arz of 1863 only gives a detail of the 
custom which was recorded in brief in the’éarlier 
wajib-ul-arz,and the wajib-ul-arzof 1870 which 
apparently was prepared at a revision of 
Settlementin 1868 in accordance with the 
order of the Board of Revenue referred to in 
ono of the judgments in the Full Bench case 
contains only a correction of the wagib-ul-arz 
of the 1863. There was thus no new contract 
entered into between the co-sharers and in 
accordance with the views of the majority 
of the Full Bench in the case referred to 
above, it should, I think, be held that the 
entries in the wajzb-wl-arzes in question are en» 
tries-of a custom. In this view the appeal 
should prevail and the case remanded to the 
Court of first instance. 

By tas Court,—As this is an appeal under 
section 10 of the Letters Patent, it is govern- 
ed by the provisions of section 27 of the 
Letters Patent and the opinion of the Senior 
Judge prevails. Theappeal is, therefore, dis- 
missed, but under the circumstances without 
costs. 


Appeal dismissed, 
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DAMODAR NARAYAN V. DALGLIESH. 
ís. c. 15 C. W. N. 345.) 
PRIVY COUNCIL, 

(APPEAL From, TER Cavcurra Higa Court.) 
February 1, 1911. 
Present:—Lord Macnaghten, Lord Mersey, 
Lord Robson, Sir Arthur Wilson and 
Mr. Ameer Ali. 
DAMODAR NARAYAN CHOWDHRI 
AND OTHERS— PLAINTIFFS— APPELLANTS 
versus 
H. B. DALGLIESH AND orners— 


i . DEFENDANTS— RESPONDENTS. 

Bengal Tenancy dct (VIII of 1885), ss. 116, 120— 

Indigo zerait—Knhas possession of landlord—Right of 
oceupancy—Admission, Court not to go behind. 
. The fact that there is no evidence that certain 
indigo ‘zerait lands were ever in the khas possession 
of the landlord, is not sufficient to bring the lands 
within the definition of proprietor’s private lands 
contained in section 120 of the Bengal Tenancy Act 
with the consequence that section 116 does not pre- 
clude the acquisition of occupancy-rights in them. 

Where the defendant at the trial of a suit admits 
that certain lands are the private lands of the pro- 
prietor, the Court cannot go behind that admission 
and re-open the question whether this is so. 


. Appeal from the judgment of the High 
Court (Rampini and Caspersz, JJ), in H. B. 
Dalgliesh v. Damodar Narain, reported in 8 
C. L. J. 538, dated May 17th, 1905. 


_ The facts of the case appear from the 
following judgment of the High Court which 
was delivered by 


Rampini, J.—The suit giving rise to this 
appeal was brought by the plaintiffs-respond- 
ents against two sets of defendants of whom 
defendant lst party, the appellant before us, 
is the proprietor of an Indigo Factory, in the 
District of Darbhanga, called the Bandhar 
Factory. The defendants, 2nd party, are the 
proprietors of the Hathouri Factory; they 
did not contest the suit which was one for 
ejectment of the principal defendant. Plain- 
tiffs, as proprietors of mouzah Ballipura 
Pasram, prayed for recovery of khas possession 
of certain lands, comprising 181 bigkas, 19 
cottahs and 12 dhurs, on the adjudication that 
they are not the kasht lands of the defendant, 
who is holding over after expiration of 
certain leases. They also asked fora declara- 
tion that the Settlement record, as finally 
published, based on the order of the 18th 
April 1900 is wrong and illegal, and that 
the order of the Assistant Settlement Officer, 
dated the 17th July 1899, is legal and 
binding between the parties to the suit. 
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The Subordinate Judge decreed the suit. 
Defendant, lst party, appeals; the appeal is 
onthe merits generally. It is urged on his 
behalf that, out of the total area in suit 
(181 B. 19 0.12 D.),halfof 313 bighas, 12 
cottahs, 10 dhurs, namely, 156 bighus, 19 cottahs, 
5 dhurs, have been held since the year 1887 as 
Indigo kashtof the Factory; that the defendant 
has a right of occupancy in respect of these 
lands which are not, and never were, the 
khud kasht lands of the lessors; and that, 
with regard to the remaining lands, 25 
bighas, 7 dhurs, which were leased to the 
defendant as khud kasht in the year 1892, 
the defendant is entitled to a legal notice to 
quit before he can be ejected. 

We are of opinion that the appeal must 
prevail and the plaintiffs’ suit be dismissed. 

The larger of the two areas is half of 313 
bighas, 18 cottahs, 10 dhurs. These lands 
were leased by the maliks of mouzah Ballipura 
Pasram for settled periods to the owners 
of the Hathouri Indigo concern, which was 
the parent of the Bandhar Factory. It is 
an admitted fact that the proprietors of the 
two Factories have been jin successive 
possession of these lands for the purposes of 
Indigo cultivationsince the year 1837. Their 
earliest lease is not forthcoming, but a copy 
filed, even if we exclude from it certain 
words which are not admitted to exist in the 
original, shows that so long ago as 1837, the 
Indigo planters obtained 300 bighas, includ- 
ing the larger of the two areas in suit, forthe 
cultivation of indigo and other crops, 

The term of the first lease ended with 
1253 F (1846). There is no lease for the 
next thirteen years, but the Factory remained 
in possession of the lands. In the second 
lease of 1859, the Factory obtained the 
exact area with which we are now dealing, 
namely, 156 bighas, 19 cottuhs, 5 akurs, and 
the subsequent leases continued the tenancy 


. down to the year 1308 F. (1901). 


Having regard to the leases, the Road- 
Cess Returns, and the evidence generally, 
we are of opinion that the expression Zeralt 
Ballipura used in the leases refers to the 
lands held as JZeratt by the cultivator 
Factory, and does not imply that the lands 
are the nij jote of the proprietors in which 
no right of occupancy can now be acquired. 
We have no doubt as to the correctness of 
the defendant’s contention on this poin.t 
The Ciyil Courts, in the year 1850, designats 
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ed such lands as the kasht kari zerait of 
the Factory. Private lands of the maliks 
were known as their khud kasht. The 
parties differentiated between Factory Zeratt 
and malik’s khud kasht. There being no 
evidence to show that the lands were ever 
in the khas possession of the plaintiffs, or 
their ancestors, our finding is that this 
Indigo Zerazt does not come within the 
definition of proprietor’s private lands con- 
tained in section 120 of the Bengal Tenancy 
Act. 

We proceed to consider, in the next place, 
the question whether the defendant is an 
occupancy, raiyat of the original area, 156 
bighas, 19 cottahs, 5 dhurs, and whether he is 
entitled to notice before he can be ejected 
from it or from the other lands 25 bighas, 7 
dhurs. 

We are unable to accept the contention 
for the plaintifis that the leases, in virtue of 
which the Factory has been in possession, 
are merely Zarpeshg: leases. Reliance is 
placed on the case of the Bengal Indigo 
Company v. Roghobur Das (1) where their 
Lordships held that “the leases in question 
were not mere contracts for the cultivation 
of the land let; but that they were also 
intended to constitute, and did constitute, a 
real and valid security to the tenant for the 
principal sums which ke had advanced, and 
interest thereon. The tenant’s possession 
under them was, in part at least, not that 
of cultivators only, but that of creditors 
operating payment of the debt due to them, 
by. means of their security.” The leases 
under our consideration do not admit of a 
construction upon the principles laid down 
by the Privy Council. The earliest lease, 
which originated and covers the tenancy, is a 
Zarpeshgt ; it is a lease for the cultivation 
of indigo and other crops; but there is no 
stipulation for the payment of interest. We 
would regard it as a lease providing for part 
of the rent to be paid in advance, the 
remainder of the rent being payable annually. 
During the long interval succeeding the 
termination of this lease the Factory con- 
tinued to cultivate the lands demised. Then, 
the second lease, of 1859, is not a Zarpeshg? ; 
it recites that the land is Zerazt of the 
Factory. The next is a Zarpeshg: lease 
similar to the lease of 1887 and providing 


for the deduction of the sum adyan ed from 
(1) 240, 272 (P. 0.) 23 I. A. 168; 16,.W.N. 88. 
ei ike sot 
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the rents of two yeara, but providing also 
for the payment of rent during the other 
years of thelease. In 1879 another Zarpeshgi 
was executed of like nature, but the last lease 
of 1891 was a simple thika potiah. 

Looking to the character of all these leases, 
the Road-Cess Returns in which the plaintiffs 
described the lessees of the disputed land as 
cultivating razyats, and the long continued 
possession of the lands as private lands 
(Zeratt) of the Factory, we cannot resist the 
conclusion that the defendant is a razyat 
entitled to grow indigo, poppy, or any other 
crops on payment of an annual rent of Rs. 5 
per bigha. 

The Pleader for the defendants-respond- 
ents has, however, cited to us the case of 
Lal Bahadoor Singh v. E. Solano (2) and he 
urges that the defendant did not become 
proprietor of the Factory until after the year 
1891 when the latest lease was executed. 
Consequently, it would appear that the 
defendant personally had not been in posses- 
sion, for twelve years of the lands in respect 
of which he claims to be an occupancy-ratyat, 
when the lease came to an end in 1901. We, 
however, have found that he is clearly a 
raiyat of the land in dispute. 

It is true that the area of the lands held | 
by the defendant exceeds one hundred bighas. 
We thiuk, however, that the presumption 
arising under section 5 (5) of the Bengal 
Tenancy Act has been amply rebutted, and 
that the deferdant is not a tenure-holder 
of the area 156 béghas, 19 coé‘ahs, 5 dhurs. 

In these circumstances, we consider it is 
not necessary for the purposes of this case to 
come to any definite finding whether the 
defendant is an occupancy-ratyat or not. In 
any view of the matter heis a razyat of at 
least 10 years’ standing, and is now holding 
over, and that being so, he cannot be ejected 
until his tenancy of the larger area in dispute 
has been determined by a notice to quit or in 
some other legal manner. This admittedly 
has not been done. Hence the defendant, 
who is certainly not in the position ofa 
trespasser, cannot be ejected in this suit, 
and the suit-as framed must fail. 

So with regard ‘to the smaller area, 25 
bighas, 7 dhurs, which is, admittedly, the 
khud kasht of the plaintiffs, for similar 
reasons the suit cannot succeed, no notice to 
quit having been given and the defendant's 

(2) 10 C. 46. 
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tenancy of the lands not having been 
determined. - 

The result ‘is that we allow this appeal 
and dismiss the plaintiffs’ suit with costs here 
and heretofore. 

The plaintiffs appealed to the Privy Coun- 
cil, 

Mr. 
lants. 

Messrs. L. De Gruyther, K. O., and Dunne, 
for the Respondent. 

Judgment. 

Sir Arthur Wilson.—This is an appeal from 
a decision of the High Court of Bengal, 
which reversed that of the Subordinate 
Judge of Tirhut. The suit was brought to 
recover possession of two areas of land, one 
containing 156 bighas and a fraction and 
the other 25 bighas and a fraction. The 
ground of the suit as to each plot was that 
the plaintiffs were the proprietors of the 
land and the substantial defendant Dal- 
gliesh had been their tenant, that the ten- 
ancy had expired, and that the plaintiffs 
were in law entitled to recover the land. 
The now respondents represent Dalgliesh. 
There is no doubt of the fact that the 
plaintiffs were proprietors as they alleged, 
and no doubt that Dalgliesh was their 
tenant, and no doubt that the leases under 
which Dalgliesh held had, according to 
- their terms, come to an end. The defence 
as tothe larger plot of land was that Dal- 
gliesh had acquired occupancy-rights in the 
land. There was a further defence, based 
upon section 45 of the Bengal Tenancy Act, 
to the effect that even if occupancy-rights 
had not been gained, the claim must fail 
for want of the notice to quit prescribed 
by that’ section. As to the smaller area 
the defence was based upon the latter of 
the two grounds alone. 

The first Court held with respect to both 
properties that they were the proprietor’s 
private lands within the meaning of section 
116 of the Tenancy Act, and that, there- 
fore, under that section no occupancy-right 
could be acquired, and that section 45, re- 
quiring notice to quit, had no application 
to the case. The High Court on appeal 
took a different view as to each of the 
areas, holding that neither of them was 
private land under section 116, and dismiss- 
ed the suit accordingly. 

The case stands quite differently with 


Kenworthy Broun, for the Appel- 
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regard to the two areas. Asto the larger 
of these, their Lordships deem it sufficient 
to say that, in their opinion, the learned 
Judges of the High Court have correctly 
apprehended the law applicable to the 
matter, and their Lordships see no ground 
for doubting the soundness of the conclu- 
sion of fact arrived at by the learned Judges, 
to the effect that the larger area was not 
the proprietor’s private land, with the con- 
sequence that there was nothing in section 
116 to preclude tke acquisition by Dalgliesh 
of occupancy-rights, and that such rights 
had accordingly been acquired. 

With regard, therefore, to this larger plot, 
their Lordships are of opinion that the pre- 
sent appeal cannot succeed. 

With reference to the smaller area, the 
case stands on a wholly different footing. 
It appears from the judgment of the Sub- 
ordinate Judge that at the trial before him 
it was admitted that those lands were the 
private lands of the proprietor, and that 
the case proceeded and was dealt with on 
the footing of that admission. Their 
Lordships are of opinion that as to this 
part of the case the learned Judges of the 
High Court were in error in going behind 
that admission and re-opening the question 
whether that smaller area was the private land 
of the proprietor. ` 


In the course of the argument stress 
was laid upon -the case of Bengal Indigo 
Company v. Roghobar Das (1), the ruling 
relied upon being that on page 166. Their 
Lordships think that case has no, bearing 
on the present. In that case what was 
ruled was that the presumption laid down 
in section 5, sub-section 5 of the Bengal 
Tenancy Act applied, there being „no 
finding of fact to exclude that pregump-. 
tion under the terms of the clause, , In 
the present case there is such a finding, 
and their Lordships see no reason to ques- 
tion it. 

The result, in their Lordships’ opinion, 
is that this appeal should be disallowed so 
far as relates to the larger of the two 
areas, but that so far as it affects the 
smaller area the judgment and decree of 
the High Court should be set aside and 
those of the Subordinate Judge restored, 
and their Lordships will humbly advise His 
Majesty accordingly. 
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In the goods of MAKHAN LALL. 
_ With -regard to _costs, inasmuch as each 
party has succeeded in part and failed in 
part, there will be no order either here or 
below. 
Ma Appeal allowed in part. 

Solicitors for the Appellants: Messrs. 
Watkins and Hunter. 

_ Solicitors for the Respondents: Messrs. 
T, D. Willson and. Co. 


(s. c. 15 C. W. N. 350.) 
CALCUTTA HIGH COURT. 
ORIGINAL SIDE. 

APPLIGATION FOR LETTERS OF “ADMINISTRATION. 
February 15, 1911. 
Present:—Mr. Justice Harington. 

In the goods of MAKHAN LALL 
CHATTERJEE, 


Letters of Administration—Cr editor —Insoluent debtor 

Grant to creditor. 

: Letters of Administration to the estato of adeceased 
insolvent may be granted to his creditor. 


Facts.—tThis was an application by one 
Sasadhar Goswami for grant to him as a cre- 
ditor of Letters of Administration to theestate 
of one Makhan Lal Chatterjee who died in in- 
solvent circumstancesand whose only creditor 
is the applicant. Makhan ‘Dall died leav- 
ing him survivinga widow afif two infant 
daughters. Notice of the application was 
issued to the widow, the Administrator- 
‘General of Bengal and the Official Assignee. 
The latter wrote to the applicant’s attorney 
to the effect that section 108 of the Insol- 
vency Act was applicable and that the Pro- 
bate Aci had no application. This letter 
was placed before the Court.. 


Mr. B. L. Mitter (instructed by Mr. 
N. N. Mitter, attorney) for the applicant 
contended that section 108 of’ the In- 
solvency Act (III of 1909), was not im- 
perative but only an enabling section, and 
did not take away the right of a creditor to 
a grant. It lies with the Court in its discre- 
tion to direct that the estate be administered 
either in its Insolvency Jurisdiction or in 
its Intestate Jurisdiction. 

Judgment.—Ordered, grant of 
Letters of Administration to the petitioner. 
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KALI PRASANNA BASU ROY ¥.- EMPEROR. 

; (s. c. 15 C. W. N. 366.) 
‘CALOUTTA HIGH COURT. 
Cemunat Revision No. 692, or 1910. 
August 26, 1910. 
Present:—Mr. Justice D. Chatterjee and 

Mr..Justice Richardson. | 
KALI PRASANNA BASU ROY 
CHOUDRY AND anorHern—PerrtioNers 
versus < 


EMPEROR—Opposite PARTY.. 

Criminal Procedure Code (Act V of 1898), s. 110 (e) 
-—Naib, oppressive acts ‘of ~Binding down zemindar. 

Offences involving a breach of the peace mean 
offences of which abraach of the peaceisan ingredient. 
Persons must be found to have habitually committed, 
attempted to commit or abetted the commitment 
of such an offence before they can be bound down 
under section 110(e) of the Criminal Procedure Code. 
. Per D. Chatterjee, J.—Asit is notorious that accusa- 
tions under section 110 of the Criminal Procedure 
Code are constantly made with the object of 
blackening an enemey’s character and of satisfying 
feelings of spite and hatred, Magistrates : cannot 
be too cautious in making sure that provisions intended 
for securing the peace of the community: are not 
utilized for wreaking private vengeance under the 
ægis of a Crown prosecution. 


Rule against the order of the Adäitional 
District Magistrate of Dacca, dated March 
16, 1910, directing the petitioners under 
section 110 of the Criminal Procedure Code, 
to execute a bond for Rs. 5,090 and furnish 
five sureties in Rs. 1,000 each to ba of good 
behaviour for three years. 

Mr. P. L. Roy, Babus Dasarathi Sanyal, 
Surentra Nath Guha, Gunoda Charan Sen 
and Mr. Suresh Chandra Muiherjee, for the 
Petitioners. 

Mr. Monnier, for the Crown. 


Judgment. 

Chatterjee, J.—The petitioners in this 
case are two brothers. They admittedly 
belong to a most respectable family of 
zemindars—the Basu Choudhuris of Bohor, 
They are both legal practitioners, the elder 
Kali Prasanna having . extensive criminal 
practice at Munshigunj where he mostly 
resides, the younger Kali Kumar mostly 
living at Bohor, the family residence and 
looking after the family properties. The 
Bohor family has now split up by successive 
partitions and the several branches have been 
admittedly at logger-heads. The members of 
several branches have made a common cause 
against the accused and supported the prose- 
cution by their evidence. The petitioners had 
special enmity with Rai Abhai Charan 
Mitra Bahadur, a retired Military Contractor 
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of great wealth, and the learned Magistrate 
says “the struggle with Rai Abhai Mirta 
Bahadur; over the chur lands has been long 
and bitter, and the Rai. Bahadur’s influence 
is plainly visible in the present case * * The 
police-officers, especially Chinta Haran Datta, 
Sub-Inspector of Rajahari thana from March 
1906 till June 1909, and Inspector Kalipada 
Mukerjee, have. generally espoused the Rai 
Bahadur’s side.” Itis clear, therefore, on 
the finding of the learned Magistrate himself, 
that this -public prosecution has . been 
supported by persons more or less interested 
in tbe, downfall and humiliation of the 
petitioners. 
under this section are constantly made with 
the object of blackening an énèmy’s. character 
and of satisfying feelings of spite and 
hatred and the Magistrate’ cannot he too 
cautious in making sure that provisions in- 
tended for securing tke peace of the 
community are not utilized for wreaking 
private vengeance under the sgis of a Crown 
prosecution, - mn 

It appears thaton the 27th of February 
1909, the petitioner, Kali Prasanna, saw 
the District Superintendent of Police, Mr. 
Webb, and complained “to .him that the 
local police-officers had “combined with 
his enemies and were trying to humiliate 
him in various ways. He was directed to 
make a written representation and he did 
this by a petition dated the 9th of March 
1909. The Sub-Inspector, Babu Chinta 
Haran, on the 24th of May 1909, made a 
report endorsed by the Inspector, Babu 
Kalipada Mukerjee, that the petitioners 
were “men of ivrritative and desperate 
character and have an earnest desire of in- 
creasing their landed property by force: 
whenever any land is accreted, in any 
place, in or near any mouzah in which they 
have got some share, they always come 
forward with a claim to it, whether valid 
or not, and try to get the whole of it into 
their possession by driving out any person 
who might have taken possession of it 
beforehand by means of criminal force; in 
short they cannot remain in peace without 
quarrelling with their equals and oppressing 
the weaker ones.” On this report there is 
hardly any element of sevtion 110 of the 
Criminal Procedure Code. However, the 
police mentioned alarge number of cases in 
which the accused are said to have been impli- 
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cated and asked for a proceeding under section 
110, clauses (e) and (f), and such a proceeding 
was infact initiated against them and they 
have been bound down for three years in 
heavy recognizances and sureties. They 
have furnished the security and given the 
required bonds and they obtained this rule 
on three grounds: (1) that the Magistrate 
has relied on matters occurring many years 
ago; (2) that the petitioners have nob been 
convicted or charged with any offence involving 
a breach of the peace; (3) thatthe Magistrate 
has refused to examine certain witnesses 
tendered. for-examination. 

On the first. ground the learned Magis- 
trate has, no doubt, referred to one case of 
1902, one of 1903 and one of 1905; but it 
cannot be said that these cases were not 
admissible in evidence: See Wahid Ali 
Khan v. Emperor (1) and if that beso the 
order of the Court below cannot be impeached 
on that ground. 

On the second ground reliance is placed on 
the case of Arun Samanta v. Emperor (2), in 
which it was held that offences involving a 
breach of the peace mean offences of which 
breach of the peace is an ingredient. The 
petitioners must be found to have habitually 
committed, attempted to commit or abetted 
the commitment of such an offence. As re- 
gards Kali Prasanna it may be stated at the 
outset that there is no such evidence. He 
generally lives at Munshigunj, has a very 
large criminal practice there, and a very 
large number of respectable people of 
Munshigunj have deposed to his good 
character. If he was habitnally of such a 
bad character as the prosecution wants to 
make out. why was he not prosecuted until 
he made specific charges of misconduct against 
the police? He was convicted only once in 
1908, under section 150 of the Indian Penal 
Code, and had his due- punishment. If he 
were considered dangerous to the peace of 
the community he might have been bound 
down under section 105 in that case, but 
he was not and itis not shown that he 
has become dangerous since. The order of 
the lower Court so far as it affects him must 
be set aside. 

As regards Kali Kumar the evidence is of 
the following cases: 

Al. Three of his servants Mohan, Elahi 


(1) 11 CW. N. 789; 6 Cr. L. J. 1, 
(2) 30 c. 366, 
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and Chanda took sweets in the Bohor 
Bazar under his order without paying for 
them. He with his lathials took fish from 
certain vendors in the Bohor Bazar. 

A 2, His men Chanda ard Akimuddin 
took melons from a Mahomadan woman. 

Bl. He with some lathials uprooted some 
trees planted by a Malo. 

B4. He with his men cut some kalas 
from another man’s land and thus disposses- 
sed him: he complained and the land had to 
be given back. 

D1. Kali Kumar assembles his lathvals in 
a hut near the Charak puja for enforcing the 
performance of the puja by his own purohit. 

D5. Kali Kumar threatened Jogendra 
Ghatak with violence if he deposed in favour 
of Hari Charan Chakervarty. 

El. On several occasions Kali Kumar 
with his lathials in boats molested Aranda 
Mandal. 

F2. He attempted to stop a marriage 
procession with a large number of lathdals, 

Other cases are named in which other 
people took the assistance of his lathials to 
fight their own battles. 

No breach of the peace, however, is said to 
have been committed and the parties molested 
never sought redress for any breach of the 
peace committed by him. These, therefore, 
cannot be said to involve a breach of the peace 
so that it could be said he had habitually com- 
mitted offences within the mischief of clause 
(e). Hisonly conviction is one under sec- 
tion 150, Indian Penal Code, in 1908, but that 
would not constitute habit. Buthashe habi- 
tually abetted the commitment of such offences? 
The story that he kept a paid body of lathials 
at his house at Bohor‘and another body at his 
katchert has been disbelieved and the Magistrate 
thinks the lathzals are mobilized on occasions 
for his fighting work. In the case of Kasz 
Sunder Roy v. Emperor (3), it was held that 
a zemindar employing lathials to threaten his 


tenants and use force by unyoking their bul-. 


jocks and burning their houses, for the purpose 
of compelling the tenant to pay enhanced 
rents, brought himself within the mischief 
of clause (e). , In the present case his Naib, 
Hemanta, is found to have led several riots 
in his interest and been convicted in several 
eases. There is evidence that certain lathials 
are always employed to help his canse. 


The materials seem sufficient to bring him 
(8) 31 C, 419; 1 Or. L, J. 438, 
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within the mischief of clause (e) as interpret- 
ed in the case of Kast Sunder Roy (3). 
The order as regards Kali Kumar, there- 
fore, must stand and the rule must be dis- 
charged as regards him and made absolute 
as regards Kali Prasanna. 

Richardson, J.—I concurin the orders pro- 
posed by my learned brother. The cases of 
the two men against whom the proceed- 
ings were taken stand on a very different 
footing. The complicity of Kali Prasanna 
in the transaction on which the proceedings 
are founded has not, in my opinion, been, 
brought home to him. In regard to Kali 
Kumar, however, there is, I think, ample 
evidence on the record to justify the taking 
of security from him. 


Rule partly made absolute 


(s. c. 18 ©. L. J. 248.) 
CALCUTTA HIGH COURT. 
Civit Rute No. 3810 or 1910. 

January 3, 1911. 

Present:—-Mr. Justice Mookerjee and 
Mr. Justice Coxe. 
SASIRAMA KUMARI—Ossector— 
PETITIONER 
versus 


MEHERBAN KHAN AND OTAERS— DECREE- 


HOLDERS—-OprosiTE PARTY, 

Civil Procedure Code (Act XIV of 1882), s. 488 — 
Attachment before judgment— Dismissal of suit, effect of 
—Reversal of judgment on appeal, effect of-—Sale with- 
out attachment—Inherent power of Court. 

Section 488 of the Civil Procedure Code of 1882 
made it obligatory upon a Court to withdraw an 
attachment before judgment upon the dismissal 
of the snit. 

The fact that the decree of dismissal was reversed 
on appeal, would not operate to revive an attach- 
ment which was cancelled under section 488, nor 
would the decree-holder be entitled to bring the 
property of the judgment-debtor to sale without a 
fresh attachment thereof. 

A Court is not competent to sell property which has 
not been previously attached, but when it is invited 
by a decree-holder to sell property which has not been 
attached and the Court is apprised of this circum- 
stance by a person claiming to be interested therein 
it has inherent power to investigate the matter. 

When a sale of immoveable property has actually 
taken place and its validity is impeached on the 
ground that it was not attached, the absence of 
attachment does not, by itself, vitiate the sale. 4 

Kishory Mohan Roy v. Mahomod Mujaffar Hossein, 18 
C. 188; Tasudduck Rasul v. Ahmed Hossein, 20 LA. 176; 
21 C. 66; Tincouri Debya v. Shib Chandra, 21 ©. 639; 
and Sheodhyan v. Bholanath, 21 A, 311, referred to, 
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Where, however, objection is taken to the legality 
of the proceedings before the sale has taken place 

. the position is entirely different. In this event the 
plain duty of tae Court isto ensure compliance with 
the provisions of the Code when there is still ample 
time left for necessary action. 

Rule against the order of the Subordinate 
Judge of Bhagalpur, dated the 4th July, 
1910. i 

Dr. Rash Behary Ghosh and Babu Joy 
Gopal Ghosha, for the Petitioner. 

Babu Umakali Muker ee and Moulvis 
Shamsul Huda and Mahomed Tahir, for the 
Opposite Party. ” 

Judgment.—wWe are invited in this 
rule to set aside an order by which an objec- 
tion to an execution sale has been summarily 
dismissed on the ground that the petitioner 
before us has no locus standi in the matter. 
The circumstances, under which the order in 
question has been made, are not the subject of 
controversy, and may be briefly narrated. 
Raja Padmananda Singh, and his son Kumar 
Chandrananda Singh were declared to be 
equally entitled to a seven-anna share of the 
Baneli Raj estate as the result of a sait in 
the Court of the District Judge of Bhagulpore 
which was terminated by a consent decree on 
the 14th August, 1903. On the 26th 
September, 1905, pursuantto an agreement 
of an earlier date alleged to‘ have been made 
on the 15th July, 1905, the Raja conveyed 
-his moiety in the aforesaid seven-anna share 
to his son by a registered deed of conveyance. 
The result of the transaction was, that Kumar 
Chandrananda became entitled to hold the 
entire seven-anna share in his own right. 
Meanwhile, on the 5th September, 1905, the 
opposite parties to the present rule, Meherban 
Khan and Ayodha Prosad Chowdhary, had 
commenced a suit against Raja Padmananda 
Singh for recovery of a large sum of money 
on the basis of two promissory-nofes alleged 
to have been executed by him on the 15th 
December, 1904, and 16th June, 1905. Two 
days after the institution of this suit, the 
plaintiffs applied for attachment before judg- 
ment of three properties to the extent of the 
interest of the Raja thereunder. A condi- 
tional order was made, and it is alleged (but 
the statement is disputed) that an attach- 
ment was actually effected on the 16th and 
20th September, 1905. The Kumar appears 


to have preferred sn objection to the attach-- 


ment, which was overruled on the 25th 
August, 1906, The suit itself was dismissed 
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on the 17th September, 1906, on the ground 
that the promissory-notes were not genuine. 
On the 22nd October, 1906, the defendant, 
as also the Kumar, petitioned to the Court 
for withdrawal of the attachment under sec- 
tion 488 of the Civil Procedure Code of 1852. 
On the same date, the Subordinate Judge 
recorded an order to the effect, that as the 
suit had been dismissed, the attachment was 
withdrawn. Onthe 10th December, 1906, 
the plaintiffs-creditors preferred an appeal 
to this Court against the decree of dismissal, 
but no application appears to have been made 
for an attachment before judgment during 
the pendency of the appeal. The appeal was 
heard by a Division Bench of this Court, and 
on the 2nd Augast, 1909, the decree of dis- 
missal was reversed and a decree made in 
favour of the plaintiffs for the sum claimed. 
The defendant has obtained leave to appeal to 
His Majesty in Council against this decree, 
and the matter is now before their Lordships 
of the Judicial Committee. Meanwhile, on the 
19th August, 1907, the Kumar, whose objec- 
tion to the attachment before judgment had 
been overruled on the 25th August, 1906, 
commenced an action on the .19th August, 
1907, for declaration of the invalidity of 
the attachment. The Court of first in- 
stance held that the attachment before 
judgment was illegal and void, and that, in 
any eventit had come to an end with the 
dismissal of the original suit. In this view, 
the Subordinate Judge dismissed the suit on 
the 27th February, 1909. On the 20th June, 
1909, the petitioner before us, the widow of 
the Kumar, who had died during the pend- | 
ency of the litigation in the Court below, pre- 


ferred an appeal to this Court against the 


decree of dismissal, which is still pending. 
In the interval, the creditors, who had obtain- 
ed a decree from this Court against the Raja, 
applied for sale ofthe properties which had 
been attached before judgment at their 
instance by the Subordinate Judge. On the 
21st June, 1910, the petitioner preferred a 
claim and objected to the sale on the ground 
that the attachment, assuming it to have 
been effected regularly, had terminated with 
the dismissal of the suit, that it was not 
revived when the decree of dismissal was re- 
versed by this Court; and that, consequently, 
no sale could be held without a fresh attach- 
ment. The Subordinate Judge overruled 
this objection on the ground that the 
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petitioner had no locus stand: in the matter, 
and directed execution to proceed. This order 
is challenged by the petitioner on the ground 
that the Court below‘hgs taken an erroneous 
view of,the effect of the dismissal of the suit, 
an d of the reversal of judgment of dismissal 
on appeal, and that it had no jurisdiction to 
direct a sale of the disputed properties with- 
outa fresh attachment. This position has 
been strenuously. contested on behalf of the 
creditors; it has been argued that even if the 
attachment be taken to have terminated with 


the dismissal of the suit, it was, in essence, . 


a temporary suspension of the attachment, 
and that the effect of the reversal of the judg- 
ment on appeal, was to revive the attachment 
so as to-justify a sale on the basis thereof. 
The question raised is-one of some novelty 
and not entirely free from difficulty. But 
after careful consideration of the arguments 
addressed to us on both sides, we have arrived 
at the conclusion that the order of the Court 
below is erroneous and was made without 
jurisdiction. 

Sections 483 to 490 of the Civil Procedure 
Code of 1882, deal with the subject of attach- 
ment before judgment. Section 483 defines 
the circumstances which justify an attach- 
ment before judgment. Section 484 
authorisesthe Court to direct a conditional 
attachment of the properties of the defendant, 
which may be made absolute as indicated in 
the next following section. Section 488 then 
provides—we qnote only so much of it as 
applies to the case before us—that when an 
order of attachment before judgment has 
been passed, the Court, which passed the 
order, shall remove the attachment when the 
suit is dismissed. Itis manifest from this 
section that the Legislature intended to make 
it obligatory upon the Court to withdraw an 
attachment before judgment upon the dismis- 
sal of the suit. In the case before us, the 
parties concerned had recourse to an additional 
precaution ; they actually invited the Court 
to cancel the attachment and obtained an ex- 
press orderin that behalf. There is, con- 
sequently, no possible room for controversy 
that in this case the order of attachment be- 
fore judgment ceased to be operative on the 
92nd October, 1906. The question, there- 
fore, narrows downto this: What was the 
effect of the reversal of the judgment of 
dismissal of the Court of first instance by this 
Court on the 2nd August, 1909? On behalf 
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of the creditors it has been argued that the 
attachment was revived as soon as the judg- 
ment was reversed. It has been contended, on 
the other hand, by the claimant that the order 
of withdrawal of the attachment remained 
unaffected by the decree of reversal made 
by this Court. In support of the former 
contention, reliance has been placed by way 
of analógy upon the principle embodied in 
section 144 of the Civil Procedure Code of 
1908, namely, that upon reversal of a decree, 
it is competent to the Court to grant relief by 
way of restitution, that is, to restore to the 
successful party what he has lost in execu- 
tion of the erroneous decree passed against 
him and subsequently reversed on appeal. 
This principle of restitution, it has been 
suggestéd, is, as was explained by Sir Barnes 
Peacock, ©. J., in Hurro Ohunder y. 
Shoorodhonee (1), based on the inherent 
powers-of a Court of Justice, and ought to he 
applied to include cases like the present 
where the ultimately successful party seeks, 
in substance, the reversal of an interlocutory 
order as the necessary corollary of the re- 
versal of the final decreein the cause. In an- 
swer to this argument, it has been contended 
on behalf of the claimant, that attachment 
before judgment i isa purely statutory remedy, 
the operation whereof should not be extended. 
beyond ‘the provisions of the Code, becauge 
though the Legislature has made express pro- 
vision for the withdrawal or cancellation of 
the order of attachment upon dismissal of 
the suit in the Original Court, it has omitted, 
for reasons about which we need not speculate, 
to make any provision for restoration of the 
attachment upon reversal of the decision of the ` 
Original Court on appeal. In support of this 
proposition, reference has been made to the 
cases of Moheeoodeen v. Ahmed Hossein (2), 
Ram Chund, v. Pitam Mal (3) and Gossain 
Money v. Gour Pershad (4). In our opinian 
there is no room for reasonable doubt that 
under the provisions of the Code, the re- 
versal of the judgment of dismissal on 
appeal, does not operate to revive an 
attachment which has been cancelled under 
section 488 of the Civil Procedure Code. 
The coneluding words of section 488 make it 
abundantly clear that upon the dismissal 


(1) 9 W. R. 402; B. L. R. Sup. Vol. 985, 
(2) 14 W. R. 384. 

(3) 10 A. 508. 

(4) 11 C. 146, 
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of the suit, it is the duty of the Court 
to remove the attachment. Such a provision 
as thisis inconsistent with the theory that 
the attachment may be in a condition of 
temporary suspension during the pendency of 
a possible appeal and may be restored to life 
in the event of ultimate reversal of the 
decree of the Court of first instance. In so 
far as the Courts of this country and of 
England are concerned, there does not appear 
to be any anthority directly in point, but the 
question appears to have been frequently 
raised in the American Courts. As pointed 
out in the classical treatise on the Law of 
Attachment by Chief Justice Drake (sections 
223, 413, 428), although there has been some 
divergence of judicial opinion, the preponder- 
ance of décisions is in favour of the view that 
the reversal of the judgment in favour of 
the defendant does not by itself revive the 
attachment. It has been ruled that a judg- 
ment in favour of the defendant, whether 
for default of the plaintiff or upon the 
merits, dissolves the attachment, and the 
subsequent reversal of the judgment does not 
restore the uninterrupted operation of the 
attachment. Brown v. Harris (5), and the 
notes to Franklin Bank v. Bachelder (6). As 
was observed in Moloy v. Orton (7), the 
purpose of attaching the property and of 
keeping it in the custody of the law, is to 
have it forthcoming and available to answer 
any judgment the plaintiff may recover in the 
action; it is, therefore, unreasonable to suppose 
that when the law provides that upon 
dismissal of the suit, the attachment should 
be cancelled, the Legislature could ever have 
intended that the lien of the attachment 
should nevertheless continue as though it had 
been kept alive by an order of Court, during 
the pendency of the appeal, to answer any 
judgment the plaintiff might finally recover. 
In some óf the American States, however, 
there is statutory provision to the effect that 
if the unsuccessful plaintiff perfects his 
appeal within a prescribed period and files a 
security-bond, the effect is to prevent the 
dissolution of the attachment which would 
otherwise be caused by judgment in favonr of 
the defendant. Juffray v. Claflin (8). But 
even in such cases, it is provided that though 


(5) (1850) 2 Greene 505. 
(6) (1843739 Am. Dec. 601 at p. 609; 23 Maine 60. 
(7).(1890) 42 Fed. Rep. 513. 

_ (8) (1898) 119 Missouri 117 ; 24 S. W, 761. 


INDIAN OASES, 


921 


the effect of the dissolution is thus suspended 
and upon a reversal of the judgment in R 
higher Court the plaintiff is restored to his 
original rights under the attachment, he 
cannot thereby prejudice the position of 
third parties who may have acquired a right 
in the property between the date of dismissal 
of the suit and the date when the appeal is 
perfected (Encyclopedia of English and 
American Law, Vol. IU, page 231 and 
Cyclopedia of Law, Vol. .V, page 625). There 
is in this country, however, no such statutory 
provision. It appears tous to be reasonably 
plair that the effect of section 488 of the 
Code of 1882 is to make it obligatory upon the 
Court to withdraw the attachment as soon as 
the suit has been dismissed ; and that neither 
upon the statutory provisions nor upon 
principle can the attchment be treated to 
have been revived as the ‘result of reversal 
of the judgment by the Court of Appeal, 
in any event, not to the prejudice of third 
parties who may have acquired rights in 
the property. In the case before us, we 
must consequently hold that the order of 
the 22nd October, 1906, by which theat- 
tachment was withdrawn, is still in force: 
in other words, that the decree-holders are 
not entitled to bring the properties to sale 
without a fresh attachment thereof, 

It has been argued, however, by the 
learned Vakil for the decree-holders, that 
the petitioner has no locus standi in this 
matter, because if, according to her case 
there is no subsisting attachment, it is ins 
competent to her to prefer a claim under 
rule 58 of Order XXI of the Code of 1908. 
This objection is manifestly fallacious for 
even if it be conceded for a moment that 
rule 58 pre-supposes an attachment to which 
objection is made, it is clear that a Court 
is nob competent to sell a property which 
has not been previously attached. Con- 
sequently, if a Court is invited by a decrees 
holder to sell property which bas not, ag 
a matter of fact, been duly abtached, "and 
the Court is apprised of this circumstance 
by a person claiming to be interested there- 
in, the Court has inherent power to ms 
vestigate the matter ; indeed, it is its duty 
to guard against a possible abuse of its 
process. The learned Vakil for the decree- 
holders has, however, contended that a sale 
of property, which has not been attached 
is not void but merely voidable on the 
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ground of material irregularity, and that 
consequently the decree-holders ought to be 
permitted to sell the disputed properties at 
their own risk. It may be conceded that 
when a sale of immoveable property has 
actually taken place and its validity is im- 
peached on the ground that it was not attached, 
the absence of attachment does mot, by itself, 
vitiate the sale. Kishory Mohan Roy v. Mahom- 
ed Muzaffar Hossein (9), Lasudduk Rasul v. 
Ahmed Hossein (10), Tincourt Debya v. Shib 
Chandra Pal (11) and Sheodhyan v. Bholanath 
(12). But the position is entirely different 
when objection is taken to the legality of the 
proceedings before the sale has taken place. 
The position cannot be maintained on any 
intelligible ground, that though a Court is 
apprised, before the sale, of the circumstance 
that no writ of attachment has been served, 
it should, nevertheless, proceed to sell the 
property and leave the parties to litigate 
about the legality of the sale at a sub- 
sequent stage of the proceedings. The plain 
duty of the Court, under such cirumstances, 
is to ensure compliance with the provisions 
of the Code when there is still ample time left 
for necessary action. 

The result, therefore, is that this Rule 
must be made absolute and the order of 
the Court below discharged. The decree- 
holders will be called upon to attach the 
disputed. properties in accordance with law 
if, they desire to bring them to sale. It 
will then be open to the present petitioner 
to prefer a claim or take objection to the 
attachment under rule 58 of Order XXI of 
the Code of’ 1908, on the ground that the 
share of Raja Padmananda had been validly 
transferred to his son, the husband of the 
petitioner, under the conveyance of the 26th 
September, 1905. If such claim is preferred 
it must be duly investigated in the manner 
prescribed by the Code. The petitioner is 
entitled to her costs both here and in the 
Court below. We assess the hearing fee 
at five gold mohurs. 

> Ue Rule made absolute. 


- (9) 18 C. 188. 
(10) 20 L.A. 176 ; 21 C. 66. 
any 21 ©. 639, 

(12) 21'A. 311. 
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(s. c. 18 ©. L. J. 235.) 

CALCUTTA HIGH COURT. 
Secon Oivi Arrea No. 1078 or 1892. 
May 16, 1893. 

Present:—Mr, Justice Rampini. 
GOLAM MOWLA AND ANOTHER —PLAINTIFFS 

-~—APPELLANTS 
versus 
ABDOOL SOWAR MONDUL— DEFENDANT 
— RESPONDENT. 
Bengal Tenancy Act (VIII of 1885), ss. 21, 178, 182 
—Settled raiyat—Bastu land—Right of occupancy. 
Where a tenant is a settled raiyat of a village, 
having a right of occupancy in some agricultural land 
in the village, any homestegd land which he holds in 
the village otherwise than as part of his holding 
as a raiyat, must in the absence of any local custom 
or usage to the contrary, be regarded, as held by him 
in accordance with the provisions of the Tenancy Act 
applicable to land held by a raiyat, and he mast be 
held to have a right of occupancy in the homestead 
land, under section 21 of the Bengal Tenancy Act. 


Appeal from the decree of the Sabordinate 
Judge of 24-Pergunnahs, dated the 7th April 
1892, affirming that of the Munsif of Basirhat, 
dated the 27th July 1891. 

Babu Upendra Chandra Bose and Moulvi 
Serajul Islam, for the Appellants. 

Judgment.—tThe plaintiffs sue in 
this case for arrears of rent of 23 bighas of 
bastu land and for ejectment of the defendant. 

lt appears that the defendant formerly sold 
this land to the plaintiffs, and that having no ` 
place to live on at the time, he was allowed 
to remain at first for a period of one year, 
and then subsequently for a period of two 
years. In Chazt 1295, he executed a kabultat 
in favour of the plaintiffs for the period of 
two years, and by this kabuléat he bound 
himself down, at the expiry of the two years, 
to give up the land. He has, however, 
not given up the land in accordance with this 
kabulzat ; and the plaintiffs now sue him for 
arrears of rent and for ejectment. 

The lower Courts have dismissed the suit 
of the plaintiffs on the ground that the de- 
fendant is a settled raiyat of the village. It 
appears that he hasa right of occupancy in 
some agricultural land in the village other’ 
than the subject of dispute in this case, 
which, as I. have said, is bastu land. ` It 
has, therefore, been held that under the pro- 
visions of the Bengal Tenancy Act, the plain- 
tiffs cannot eject the defendant. 

The plaintiffs appeal to this Court, and 
urge that the lower Courts are wrong in not 
giving them adecree in ejectment. J, how- 
ever, think that the lower Courts are per- 
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fectly.right. Under section 21 of the Tenancy 
Act, clause (1), every person who is a settled 
raiyat of a village has a right of occupancy 
in all land for the time being held by him 
asa ratyat in that village. The learned 
Pleader for the appellants points out that the 
subject of dispute in this suit is not held by 
the defendant as a raiyat; but that appears 
to me to be immaterial because we must 
read section 21 in this case in conjunction 
with section 182, in which is to be found the 
law under the Tenancy Act with regard 
to homestead land. Now, section 182 
says “when a raiyat holds his homestead 
otherwise than as part of his holding as raiyat, 
the incidents of his tenancy of the home- 
stead shall be regulated by local cus- 
tom or usage, and, subject to local 
custom or usage, by the provisions of this 
Act applicable to land held by a raiyat.” 
Now, it is quite clear that the defendant is a 
raiyat not in respect of the land in dispute, 
but in respect of the agricultural Iand.which 
he ‘holds in the village; then it is cledr that 
the land in dispute is homestead land held 
otherwise than as part of the defendant's 
holding as a ratyat; no allegation of local 
custom or usage is made by either of the 
parties; and, therefore, it follows that the 
land in this suit must be regarded as held by 
the defendant in accordance with the pro- 
visions of the Tenancy Act applicable to land 
held by a ratyat. Therefore, even though 
the defendant is not a raiyat in respect of 
this piece of bastu land in dispute between 
the parties, still under section 182, -the pro- 
visions of this Act applicable to land held 
by.a ratyat are applicable to this particular 
piece of land; in other words, he has, under 
section 21, a right of occupancy in this piece 
of bastu land as well as in the agricultural land 
in the village of which he is a settled razy:t. 
Furthermore, under section 178 of the 
Tenancy Act, clauses (a) and (b) the defend- 
ant cannot contract himself ont of his rights 
as an occupancy raiyat. This casa must ac- 
cordingly be decided by the general provisions 
of the Tenancy Act, and not by the ferms of 
the special contract made by the plaintiffs 
with the defendant. 

There is another ground of appeal, viz., 
that the lower Courts were not right in 
refusing to allow the plaintiffs to withdraw 
their suit forejeement; but that ground of 
appeal has not been pressed before me, aad, 
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therefore, I need say nothing with regard 
to it. 

Under these cricumstances, the findings of 
the lower Court appear to be perfectly 
correct, and I dismiss this appeal, but with- 
out costs, as nobody appears for the respond- 
ent. 

Appeal dismissed. 





(s. ©. 13 C. L. J. 262.) 
CALCUTTA HIGH COURT. 
Seconp Civis APPEAL No. 2088 or 1888. 
February 27, 1890 anp on Review 
Civiu Rore No. 437 or 1891. 

June 25, 1891. 
Present:—Mr. Justice Tottenham and 
Mr. Justice Ameer Ali. 
JOGENDRA CHANDRA MITTER anp 
OTHERS —T ENANTS— APPELLANTS 
Versus 


RAJENDRA NATH MITTER AND OTHBRS— 


LANDLORDS— RESPONDENTS, 

Land Acquisition — Compensation—Landlord and 
tenant—Apportionment —Lease, construction of ~Right 
of tenant to remove improvements after expiry of term 
—Effect of term—Deduction whether should be made 
for paying in advance for period of unexpired portion 
of lease. 

A lease provided that if on expiry of the term, 
the lessee was unwilling to take a lease of the pro- 
perty again, he would be entitled to remove the im- 
provements made by him: 

Held, that this did not give the tenanta right 
of renewal upon the same terms but it only enabled 
him to remove any tenant's fixtures or other move- 
able improvements. 

Held, also, that the power reserved to the tenants of 
removing their improvements at the termination of 
the lease, was taken away by the vis major of the 
proceeding under the Land Acquisition Act when 
the land was acquired before the expiry of the term. 

A lease was granted in 1856 and tho reason for 
taking the lease was to grant a lease of the property 
to a coal company: 

Held, that the lessee was a tenure-holder and not 
an occupancy-raiyat. 

The compensation to which the tenant was entitled 
was the yearly profit which he made upon the land 
muitiplied by the number of years which his lease 
had to run; no deduction being made because 
the money for the whole unexpired period was paid 
in a lump sum. 


Appeal from the decree of the District 
Judge of Hooghly, dated the 15th August 
1888, modifying that of the Subordinate 
Judge of Hooghly, dated the 2lst February 
1888, and rule for review of judgment of 
the High Court in the said Second Appeal. 

Messrs. J. T. Woodroffe, R. N. Mitter and 
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Babus Sham Lal Mitter and Satish Ohander 
Ghose, for the Appellants. 

Messrs. W. O. Bonnerjee, B. Chatrabartt 
and Babus Batkunta Nath Paland Kishori 
Lal Goswami, for the Respondents. 
-'Judgment.—Thisis a dispute between 
two parties as to the apportionment of the 
compensation money awarded under the Act 
for the acquisition of land for public purposes, 
the one party being the landlords, and the 
other the tenants. The tenants are the ap- 
pellants in this appeal. 

The tenants were in occupation of the 
land in ‘question under a lease obtained 
from the opposite party, Their contention 
is that this lease was a permanent and 
hereditary one, and that, therefore, a larger 
measure of còõmpënsatión should have been 
allowed to them than the Courts below have 
giventhem. It was further contended that 
even if the Court should hold that ‘their 
lease is notin itself a permanent one, it is 
one which was renewable at their option, 
and, therefore, was practically a permanent 
one; for they contend that it was renewable 
at the same rate of rent asis paid under 
it. Their last contention is that at the least 
the lower Appellate Court should have held 
that the tenants had aright of occupancy 
in the land under the Bengal Tenancy Act; 
and a further contention is made before us 
thatthe tenants having effected improvements 
in the land during their tenancy, that cir- 
cumstance entitled them to the value of 
such improvements being counted in their 
favour in the‘apportionment of the compensa- 
tion-money. 

We have heard the lease read to us, and 
we think that the Court below was quite 
right in holding that it was not a permanent 
lease. Upon the face of it, it is an jara 
lease for a’period of fifty-one years, of which 
period thirty-one years had expired when 
the land was taken up for public purposes. 
There is nothing in the document which 
would justify us in holding that it conferred 
upon the tenants a mourasi tenure, as claim- 
ed by the appellants. 

The contention that the lease upon its 
face. is a renewable one on the same terms, 
that is, for the same period and the same 

rent, appears to be based upon the following 
passage:— On expiry of the term, if yon 
or your representatives be unwilling to 
take «dara of the above property, then 
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you or your representatives shall be entitled to 
sever and remove whatever improvements you 
may have created at your own cost.” It is 
argued that this clause gives the tenant a 
right of renewal upon the same terms. We 
think that it does nothing of the kind, and 
that the lower Appellate Court was right in 
holding that this clause was merely inserted 
to enable the tenants on the expiry of their 
tenancy, should the lease not be renewed by 
mutual agreement, to remove any tenants’ 
fixtures or other moveable improvements 
which they might have placed upon the 
land. Thereis nothing in this clause which 


gives the appellants a right to demand 
at the close of the term of fifty-one 
years, that a fresh lease for the same 


period and at the same rate should be granted 
to them.’ 

Then, as to the contention-that the. iit 
appellants have a right of occupancy in 
the land under the Bengal Tenancy Act, we 
think that this contention cannot be sustained. 
They do not show that they are ratyats at 
all. The lease upon the face ‘of-it would 
show that they were ¢jardars;and there 
is a finding that the reason for which the 
land was let to them was that they might 
be ‘enabled to grant a lease of it or a portion 
of it toa Coal Company. We think, there- 
fore, that their position does not come within 
the definition of occupancy-ratyat under the 
Bengal Tenancy Act. 

As to the contention that the improvements 
effected by theappellants should have been 
taken into account in awarding their share of 
compensation, it seems to usthatthecompensa- 
tion awarded generally for the land taken up, 
as to which there was no dispute, does take into 
consideration the value of any improvement 
whichmay havebeen made by the appellants. 
The compensation is fixed upon an estimate of 
the present market-value of the land, and the 
present market-value of the land after im- 
provements have been effected, must, of course, 
be greater than it was at the time the lease 
was granted. The power reserved by the 
lease to the appellants of removing their 
improvements at the termination of the lease 
has been taken away by the vis major of the 
proceeding under the and Acquisition Act. 

We think, therefore, that the com pensation 
to which the appellants are entitled is really 
the yearly profits which they made upon the 
land multiplied by the number of years which 
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their leage had torun, The Judge has adopted 
this principle, but he has deducted from the 
total so arrived at, a discount of six per cent. 
in cönsideration of payment being made now 
for the whole period of nineteen years. In 
our opinion, that discount ought not to have 
been deducted. We think that the appel- 
lants are entitled without any deduction to 
nineteen years’ purchase of their pecuniary 
` interest existing in the land at the time of 
the acquisition. Ib seems that the annual 
income of the area taken was Rs. 29-2-6. 
Ofthis amount, the tenants had to pay to the 
landlord Rs. 11-10-8, so that the lease- 
holders’ annual profit was Rs. 17-7-10. We 
think that the appellants are entitled to that 
amount multiplied by nineteen years. : 

With tbis slight modification we affirm 
the decree of the lower Appellate Court. 
The appellant must pay the respondent's 
costs of this appeal. f 

Appeal dismissed : Decree modified, 

An application was then made for a review 
of the said judgment, and a Rule was ob- 
tained. 

Mr J. T. Woodrcffe and Babu Sham Lal, 
in support of the Rule. 

Babus Mohini Mohan Roy and Kishori Lal 
Goswami; Contra. 

Judgment.—This is an application 
for areview of our judgment inappeal from 
Appellate “Decree No. 2088 of 1888, the 
subject of which was a dispute as to the 
apportionment .of compensation awarded in 
respect of some land taken up for a public 
purpose under the Land Acquisition Act. 
. The dispute relates to aportion only of the 
compensation money and is between the pro- 
‘prietors on the one side, and their lessees 
onthe other. The latter ‘were owners of 
one portion of the land and lessees under their 
co-owners in respect of the remainder. They 
‘were the appellants before us, claiming a 
larger share than the Court below had 
awarded to them of the compensation 
money. Their case was that they were 


permanent lease-holders at a fixed rent, or . 


failing that razyats, with aright of occupancy. 
The lower Appellate Court found that they 
were neither the one nor the other. Upon 
their appeal, we came to the conclusion that 
the lower Appellate Court had rightly con- 
. strued the lease, holding it to be a temporary 
one for 51 years;.and we were of opinion, that 
the appellants did not come within the 
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definition of an occupancy-racyat under the 
Bengal Tenancy Act. 

Upon the application for review, we thought 
it right to take the latter question into 
further consideration, and granted a rule 
accordingly. The matter has been fully 
argued before us on both sides. The result 
is that ] think we ought not to set aside 
the judgment and decree which we gave on 
hearing the appeal. It must be admitted that 
in some respects, it was difficult to distinguish 
the position of the appellants from that of 
ratyats as described in the Bengal Tenancy 
Act; and it may be doubtful whether the land- 
lord would be able to oust them at the end of 
the term of the lease; but there are elements 
which I think warrant our original finding that 
they are not raiyats but tenure-holdeis, for 
there is the fact found that one of the objects 
with which they obtained thé lease was to 
let a part of the land to the Coal Company, 
and that fact points to their being tenure- 
holders and not razyats, 

The lease was granted in 1856, before the 
term occupancy raiyat”? had been formulated 
and recognised in Act X of 1859; and the use 
of the word zjara in that document as well 
as the period for which it was granted seem 
to me to indicate that it was intended to 
confer upon the lessees a status higher than 
that of raiyat, and that higher status they 
have claimed throughout the proceedings of 
the present case even in their application for 
review of the judgment. We considered the 
question in deciding the appeal and upon 
further consideration I do not think we 
ought to have come to a different con- 
clusion. The rule must be discharged with 
costs two gold mohurs. 


Rule discharged. 





| (s. 18 P. W. R. 1911.) 
PUNJAB CHIEF COURT. 
Seconp Civiu Appzan No. 1287 or 1909, 

. October 19, 1910. 
Present:—Mr. Justice Rattigan. 
PAQIRIA— PLAINTIFE— APPELLANT 
3 versus 
SOBHA AND OTHERS—DEPENDANTS—= 


RESPONDENTS, 
Grant—Gift—Saunjidar—Grant of land by pra. 
prietors of a village for taking certuin services from the 
donee— Donee or his descendants failing to perform the 
service personally. 
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A Saunjidar loses his highis if he performs services 
by a representative. 

Where the proprietors of a village make a 
grant of land to a Brahmin conditionally on 
his performing certain services, the gift can 
hold good only so longas he or his direct descend- 
ants perform the services required of them per- 
sonally. It is not competent for him to have the 
services performed by any substitute whom he selects. 


Second appeal from the order of the 
Divisional Judge, Hoshiarpur Division, dated 
the 2nd April 1909, reversing that’ of the 
Munsif, lst Ulass, Garhshankar, dated the 
21st December 1908, decreeing plaintiff’s 
claim, 

Mr. Sundar Das, for the Appellant. 

Rai Sahib Pandit Sheo Narain, fcr the 
Respondent. 

Judgment.—The sole ground with 
reference to which this application for 
revision was admitted by the learned Judge 
in Chambers as a further appeal under clause 
(b) of section 70 (1) of the Punjab Courts 
Act was, whether a minor Saunjidar loses 
his rights if he “performs services by a 
representative.” After hearing the learned 
Counsel who respectively appeared for the 
appellant and the respondent, I am not sure 
that this is a question that arises before me, 
inasmuch as the finding of the Divisional 
Judge is that in point of fact “the plaintiff 
cannot render service himself and his next 
friend, who lives in another village, obviously 
took no steps to arrange for the necessary 
services.” As, therefore, no services have 
actually been performed, either by the 
minor personally or vicariously by his 
representative, the question propounded by 
my brother would appear to be merely 
academic. Assuming, however, that it does 
arise, I cannot but think that it must be 
answered in the negative. When the pro- 
prietors of a village make a grant of land to 
a Brahmin conditionally on his performing 
certain services, such as cooking food at 
marriages, their obvious intentionis that these 
services are to be performed by him and his 
direct male heirs and not by any casual 
stranger to whom he may transfer their 
performance. It seems tome that in such 
cases the personality of the donee isa matter 
of the greatest importance in the eyes of the 
donors and that it is with special reference to 
his person asa member of a saintly family 
that the gift is made. So long as he or his 
direct descendants perform the services 
required of them, the gift will hold good, 
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but I think it would be running counter to 
Indian feeling to hold that after the gift has 
been made, it is competent either to the 
original’ donee himself or to any of his 
descendants to have the services performed 
by any substitute whom he or they may 
select and at the same time retain possession 
of the land. 

Mr. Sunder Das wished to contest the 
finding of the Divisional Judge that the 
gift in dispute was conditional, but I could 
not allow that question to be re-opened. 

The finding of the Divisional Judge is 
quite clear upon the point and was accepted 
by my learned brother when he admitted the 
application. 

For the reasons given I dismiss this appeal 
with costs. 

Appeal dismissed. 





(s. c. 19 P. W. R. 19113. 
PUNJAB CHIEF COURT. 
Civu Revision No. 722 or 1902. 
May 6, 1910. 

Present: —Mr. Justice Scott Smith. 
TIKA RAM—DEFENDANT— PETITIONER 
CECTEUS 


Musammat WASANDI BAI—Ptarstirr— 


RESPONDENT. 

Hindu Inw—Widow—Maintenance—Agreement by 
reversioner to maintain a widow—“Haq wich baithi 
rahsi,” meaning of. 

The step-son of a widow agreed to maintain her 
during her life-time so long as she remained true to 
the memory of her deceased husband. In a suit for 
arrears of maintenance, it was proved that she was 
leading an unchaste life: : 

Held, that she had forfeited her rightto main- 
tenance, 

Where the reversioner of a widow’s husband agrees 
to maintain her so long a8 she lives as the widow of 
Neba Ram,—the words of the agreement being “Neba 
Ram kag wich bethi rahsi”,—it was held that these 
words imply that the widow must lead a chaste life. 

Daulta Kauri v. Meghu Tiwari, 15 A. 382; Vishnu 
Shambogh v. Manjamna, 9 B. 108; Roma Nath v. 
Rajommoni Dasi,17 C. 674; and Nagamma_ v. Viras 
bhadra, 17 M. 892, followed. 

Lachman Kunwar v. Bhup Singh, A. W. N. (1908) p. 
226, distinguished. 

Quzre:—Whether the widow would re-gain her right 
to maintenance if she gave up her present way of 
living and begin to lead a moral life. 


Petition for revision of the order of the 
District Judge, Mianwali, dated 20th August 
1908, reversing that of the Munsif, 2nd Class, 
Karor, dated the 2nd July 1908, dismissing 
the plaintiff's claim, 
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Mr. Nanak Chand, for the Petitioner. 

Mr. Gokal Chand, for the Respondent. 

Judgment.—tThe plaintiff in this case 
is the widow of Neba Ram and sues her 
step-son, Tika Ram, for arrears of maintenance 
in accordance with the terms of an agree- 
ment, dated the Ist Baisakh, Samabt 1968. 
The defendant admitted the execution of the 
agreement but pleaded that the plaintiff had 
forfeited her right to maintenance owing to 
her unchastity. The first Court, after a 
thorough inquiry through a Local Com- 
missioner, held that the widow was unchaste 
and had forfeited her right. The learned 
District Judge did not come to any clear 
finding as to whether the plaintiff was 
-unchaste or not, but was of opinion thai her 
unchastity, even if proved, did not deprive 
her of her rights under the written agree- 
ment. He, therefore, gave plaintiff a decree 
for a part of the sum claimed. Defendant 
has filed an application for revision to this 
Court under section 70 (a) of the Punjab 
Courts Act. 

Isee no reason to differ from the first 
Court as to its finding on the question of the 
widow's unchastity. The general principle 
of the Hindu Law is that a widow is not 
entitled to maintenance unless she remains 
- chaste, Mr. Nanak Chand, for the petitioner, 
cited the’following authorities: 

Vishnu ` Shambogk v. Manjamna (1); 
Nagimma v. Virabhadra- (2); Daulta Kauri 
v. Meghu Tiwari (8); Roma Nath v. 
Retommonit Dasi (4). 

In support of his argument that the plaint- 
iff, owing to her unchastity, is not entitled 
to any maintenance. Mr. Gokal Chand, for 
the plaintiff, cited Lachhman Kunwar v. Bhup 
Singh (5). In that case certain relatives 
of the deceased husband of a Hindu widow 
entered into an agreement with her to pay 
her Rs. 120 per annum out of the profits of 
‘certain property as maintenance during her 
life-time. It was not provided in the agree- 
ment that the allowance should be forfeited 
for unchastity. It was held that the persons 
bound by such an agreement were not 
absolved by the widow’s unchastity from 
their obligation to pay the amount. In that 
case the Court referred to the ruling con- 

(1) 9 B. 108. 

(2) 17 M. 392. 

(8) 15 A. 382. 


(4) 17 O. 674. 
(6) A. W. N. (1908) 226. 
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tained in Nagamma v. Virabhadhra (2) and 
distinguished it on the ground that the agree- 
ment in the latter case merely fixed the 
amount of maintenance and the security of it. 
Inthe Allahabad case the agreement fixed 
the amount and security and also the term 
during which the maintenance was to be 
payable. Twice over in that agreement it 
was stated that the maintenance was to be 
payable to the plaintiff during her life-time. 
In the fare of that condition the Court was of 
opinion that it was not open to the defendant 
to raise the plea of unchastity. The present 
case is not wholly analogous to this case, 
though the agreement sued upon says ‘that 
the maintenance is to be payable during the 
widow's life-time. It also says that it is to be 
payable so long as she lives as the widow of 
Neba Ram. The words are “Neba Ram haq 
wich baithi rahsi.” Ido not think that the 
plaintiff can be said to be fulfilling this 
condition so long as she is leading an unchaste 
life. Iam, therefore, of opinion that she 
is not entitled to the maintenance claimed. 
I do not decide at present what her rights 
would be ifshe were to give up her present 
way of living and begin to lead a moral life. 
I do not say that in that case she will not be 
entitled to claim maintenance. I accept the 
revision and setting aside the decree of the 
lower Appellate Court, restore that of the 
first Court. Under all the circumstances 
of the case I leave the parties to bear their 
own costs. 
Appeal accepted, 





(s. c. 20 P. W. R. 1911.) 
PUNJAB CHIBF COURT. 
Seconp Crvit Aerea No. 1332 or 1907. 
_ March 4, 1908. 
Present: —Sir William Clark, Kr., Chief 
Judge, and Mr. Justice Reid. 
FATEH SINGH AND OTRERS—DEFENDANTS— 
APPELLANTS 
versus i 
NANAK CHAND AND orners—Pratntier3— 
RESPONDENTS. 
Custom—Alienation—Sale—Necessity—Converting 
sale into mortgage where vendor could raise money by 
nuorigage—Interest and principal of barred debt—= 
Interest. 

Strict proof of necessity cann i 
respect okan old debt and here it oe a Aa 
that the alienor has wilfully wasted his property or 
spent money in an extravagant or unusual way, 
the full consideration stated in the conveyance, though 
itis compósed of old debts and the money paid 
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before the Sub-Registrar, should be accepted as being 

_ for necessity. The amount due ‘on account of prin- 
cipaland interest of a time-barred debt cannot be 
disallowed. . 

Where the amount of the interest due amounts in 
five years toasum equal to the principal the rate 
charged cannot be deemed to be excessive. 

Where a person with a life tenure is able to 
raise the amount of his debts by a mortgage, a sale 
by him of the whole of the property must be con- 
sidered to bea piece of bad management and the 
sale ought to be converted into a mortgage even if 
the whole of the consideration was for necessity. 


Second appeal from the decree of the 
Divisional Judge, Jullundur Division, dated 
the 4th September 1907, reversing that of 
the Subordinate Judge, Jullundar, dated the 
30th May 1907, dismissing plaintiffs’ claim. 

Mr. Roshan Lal, for the Appellants, 

Messrs. Grey and Nanak Chand, for the 
Respondents. 


dudgment.—Appeals Nos. 1333 and 
1426 of 1907 will also be disposed of in this 
judgment. 

The sale in dispnte was for Rs. 3,475, 

dated 4th January 1895. The first Court 
dismissed both suits, holding that the sale 
was for consideration and necessity. The 
Appellate Court held that Rs. 2,586 was 
proved to be the consideration and for 
necessity and gave plaintiffs a decree for 
possession subject to a charge on the land 
of this amount. The. principal items dis- 
allowed by the Divisional Judge are: 
_ Rupees 45 on account of a bond for 
Rs. 22-8-0 with Rs. 22-8-0 interest in advance, 
It is not a good reason to disallow this item 
because the bond was time-barred, A man 
should pay his debts though he cannot be 
legally compelled to do so, and interest was 
moderate for a period of 5 years. 


The next large ifem disallowed was the 
bond of 7th July, 1828, for Rs. 200. The 
fact that the bond was not. produced is of 
small consequence, it may have been returned 
to the executant when the new deed was 
executed, or it may easily have been lost 

` after so long a time especially when the 
‘vendee has died. 


” For these reasons also, strict’ proof of 
necessity cannot be expected, and the Divisional 
Judge has allowed cash itemsof Rs. 200 and 
Rs. 100 paid before the Sub-Registrar with- 
out any proof of necessity. So there was no 
reason for disallowing the Rs. 200 for want 
of proof of necessity. 
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Tt has not been shown that Nathu, the 
vendor, was wilfully wasting the property 
or spending money in an extravagant or 
unusual way. We think that all the con- 
sideration stated in the deed should be ac- 
cepted as for necessity. 

The Divisional Judge reduced the items of 
interest from Rs. 490 to Rs. 200. It is not 
apparent how the calculation was made, but 
considering the amounts that were due from 
1888 and 1889, we do not think that the 
interest charged in 1895 was excessive. ` 

Admittedly one iteme of Rs. 67 was charg- 
ed twice by mistake and this must be -de- 
ducted from Rs. 3,475. This leaves the 
charge on the property as Rs. 3,408. 

The consideration then arises whether 
there was any necessity for Nathu to bave 
sold his land for this sum, whether he could 
not have raised it by mortgage ? i 

He had raised Rs. 1,800 on a mortgage 
of half his land in 1887, and we see no reason 
to think that he eculd not have settled his 
debts by a mortgage instead of by a sale. 
The fact that some of the land was already 
on mortgage with the vendee would not have 
barred this course. Ifthe vendor had only- 
sold part of his land to free the remainder, 
the sale might have been a piece of good 
management, but selling the whole of his 
land must be considered bad mdtiagement. - | 

With reference to the Rs 1,500 mortgage 
to Golak Nath of 7th June 1887, it was argu- 
ed for plaintiffs that Rs. 1,800 of con- 
sideration of the sale should be charged only 
on half and not on the whole consideration. 
We are unable to accept this contention, the 
whole of the land sold must be charged with 
the whole consideration. 

It was also argued that it was not shown 
that the whole of Rs. 1,800 was due, and 
reliance was placed on the deed of mortgage 
of 17th October 1888, in which it was stated 
that only Rs. 1,150 had been received and. 
that Rs. 600 was still in deposit with 
Golak Nath. The presumption is that Nathu 
would have realized this deposit between 
1888 and 1395, when the sale was made, and 
the fact that Nathu admitted Rs. 1,800 as. 
due in the deed of.sale of 1895, sufficiently 
shows that this sum was due. 

In conclusion then we acept all the appeals 
so far as to give plaintiffs a decree for pos- 
session of the land claimed on payment of 
Rs. 8,408. This ison the assumption that 
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the vendee paid off Golak _Nath’s mortgage. 
but ‘this-is not-cléar on the ‘record, as in - the 
first Coiirt’s judgment it is stated that the 
second set, of plaintitfs, Mohabbat and‘ others, 
purchased or sub-mortgaged this mortgage’ 
right. If the vendee did not pay off Golak 
Nath, ‘then the charge will be reduced by the 
amount ‘of Golak’ ‘Nath’s mortgage. This 
question is to be‘ determiriéd when plaintiff 
redeéms fromthe vendee. The decree is half 
eee half j in favour, of the two sets of plain- 
ifs 
Parties will bear heir own costs thiough- 
ont, gii 


o | Appeal accepted, ` 


“(s. C. 13 :Bom, L. R. 109 ) 
‘BOMBAY HIGH COURT.: 5. < 
Frese Civin Appears Nos. 147, 146 AND p 110 
or 1909, .: .. 
- November. 1910." 
Present: —Mr., Justice Batoheloeiand rhe 
7 - Mr. Justice Rao. ` É 
NARSANGJI MERAMANSANGJI | 
ay sTHAKOR—ApPELLANT we 
Es versusge + 
RANCHHODBHAI LALBHAI—: - 
RESPONDENT. 

Dekkhan Agriculturists’ Relief. Act KAYU of 1879), 
ss. 2, 12, 16 —Agriculturist, definition of —Taking of 
aécownts— Whether s. 12 is retrospective. 

The-definition of an agricultarist in'secbion ‘2 of 
the Dekkhan Agriculturists” Relief Act has nothing to 
do with a man’s wealth -òr ‘social position. ` All that 
is required i is -that’ his livelihood should be earned 
wholly or principally by ag¥icultare whether by his 
servants or tenants. - The mêre fact that the wealth 
and social position ‘of a person are too exalted is 
insufficient to exclude him from the definition of an; 
agriculturist. 

“While suits on money-bonds were pending against 
an agricalturist, the Dekkhan Agriculturists’ Relief 
Act was enforced in tho Diszriot, whereupon the de- 
fendant filed a stib under section 16 of the Act to ob- 
tain the taking of accounts in the area manner 
laid down in the Act: 

Hela, that in the ‘civenmstances, the defenlant 
was #nbitled to have accounts under section 12 of 
the Act. 

Fatmabibi v. Ganesh, 9 Bom, L. R, 917: (F. B.); 31 B. 
6°0, distinguished. 

First appeals from the decision of the First 
Class Subordinate Judge of Ahmedabad, in 
Civil Suit No. 19 of 1905. 

. Mr. JV. Desaz, with him Mr, N. K. Mehta, 
for the Appellant. 

Mr, .@. K. Parekh, for the Respondent. 

“< Judgment. "The appellant here is 
the Thakor of Dehwan dnd there are three 
suits involved in the appeal, 
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In 1893 the KN her OEA 
sangji passed two money bonds each for 
Rs.. 16,892,-to Sursangji Kubersangji‘and Lals 
bhai Kabhai respettively. 

Ou Ualbhai’s bond Suit- No... 19 ‘of 1905: 
was brought by the creditor. On Spr- 
sangji's. bond Suit No. 20 of 1905 was 
brought ` also by. the creditor, - Suits Nos. 
19, and 20 ‘both being instituted.on the 9th 
January 1905. 

In those suits one of the defancéa:: rais- 
ed by- the. “Thakor , was that he was an 
agricaltarist and as such . entitled ‘to the 
benefits `of the Dekkhan Agricultarists’. Re- 
lièt Act. 

Upon that pointa preliminary issue was 
framed in Snits Nos. 19 and 20 which were 
heard together and that issne was decided 
Ageinst the Thakor on the 8th of Decem. 
ber 1995." 

Prior to that, in Angust 1905, the Dekkhan 
Agricalturists’ Relief, Act had: been in; 
troduced in the Ahmedabad District, and 
on „the, 24th „October, 1905 the :third of 
these present. ‘suits was filed, , that is, Suig 
No. 564; it. was filed by ‘the Thakor to 
Obtain the relief allowed by section 16 af the 
Dekkhan Agriculturists’ Relief. Act; that 
is to say, to’ obtgin the taking,of-. accounts 
in the special manner laid dawn, hy;that 
statute. ge ay ee 

in thé ‘lower Couri the. Jean Subor: 
dinate Judge held in guits Nos. 19 and 2) 
that bhe Thakor was not an agtiealtarist,, 
and consequently. was not entitled .to have 
accounts taken in the pirticnlar manner 
prescribad in the. Dekkhan -Agricultarists’ 
Relief Act. That same finding he used-as 
sufficient answer to, the Thakor's suit No. 
554, being of opinion that his decision in 
the creditors’ suits operated as res judic tte 
in the Thakor’s suit also. , Asa result he, 
has made a decrees directing that the plaint- 
iffs do recover Rs. 16,070 and , costa from 
the estate of the deceased Thakor Maheraman- 
sangji. 

From that decree the present appeal is 
brought, and the first: question which we 
have to decide is whether the Thakor was, 
and is an agriculturist within the meaning, 
of the Act.. We cannot doubt that this 
question should be answered in the affir maA- 
tive. The Thakor’s .son.Exhibit 50 de- 
posés” that all his income is derived from 
agricultural lands and to: that statement no 
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crdss-éxamiviition was directed. The state- 
mentis supported by the son of the Thakor's 
Karbhari, witness Balehand, Exhibit 51, 
who says that the income of the defendant 
is between Rs. 15,000 and Rs. 16,000, per 
year, and (as the vernacular reads) all this 
#fê6me-isderiyed from the lands. Again there 
was nö cross-examination to this assertion, 


nor was any attempt made to ‘breakit down by 


other evidence. f 

“Turning now ‘to section 2° of the Dekkhan 
Agrioulturists' Relief Act we find that an 
‘sgriculturist” includes a persón who by his 
sérvants or tenants earns his livelihood 
wholly or principally by agriculture. 

“On the evidence here there is no doubt that 
the Thakor falls within that definition. And 
the only reason why the learned Subordinate 
Judge excluded him was, as we read the judg- 
ment, that the Thakor was by wealth and social 
pusition tod exalted a” person to be considered 
an agriculturist. It seems to us, however, 
that the definition in the Act has nothing 
to do with 't'man's wealth or social position. 
All that is required is that his livelihood 
should be earried wholly or principally in 
ascertain’ way, and we think that this re- 
qairement ig satisfied here by the Thakor. 

‘tf then“ the Thakor is and was an agri- 
culturiat, the next- question which arises is 
whether he is entitled in this litigation to 
have accoutits taken in the manner provided 
by section 12’of the Dekkhan Act. From the 
dates’ which we have already set out it will 
be gathered that the point is one of some 
nicety, When the creditors’ suits were filed 
the Dekkhan Act was not in force. But it 
came into force long before those suits were 
decided;“and indeed’ ‘long before there was 
a decisión on the preliminary issue as to 
the Thakor’s status: After the Act kad 
come ‘into operation, and while yét the cre- 
ditors’ suits were still undecided, the Thakor 
files his suit’ claiming the benefit of section 
16 of the Dakkhan Agriculturists’ Relief Act. 

In these circumstances it seems to us, hav- 
ing regard to the special character of the Dek- 
khan Agriculturists’ Relief Act, that we 
ought to hold that the Thakor was entitled 
to have accounts taken under section 12, 

~ For the respondents, Mr. Jivanlal has re- 
lied upon the Full Bench decision in. Fatama- 
bibi v.Ganesh(1), where it was laid down that 


(2) 9 Bom, L. R., 917 (F. B.); 81 B. 680, 
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in section 12 of the Dekkhan Act the words 
concluding the second paragraph, namely, the 
words “and, secondly, with a view to taking; 
an account between such parties in manner 
hereinafter provided” have no, retrospective 
effect, that is, that the provision contained in 
those words must be denied to suits instituted 
before the coming into force of the Dekkhan 
Act. That decision is binding upon us, but 
we think that here we havea circumstance 
which was absent from Futmabibi's case (19) 
and which distinguishes that. case from the 
facts before us. That circumstance is that 
the debtor, the Thakor, had already filed his 
suit under section 16 of the Dekkhan Act, 
while this litigation ‘was still unfinished. 

Tt seems to us thatthe ruling in Fatamabibi 
v. Ganesh (1) ought not to be so extended as 
to produce in this. case this result that the 
Thakor’s suit under section 16 should be de- 
feated merely because the creditors had pre 
viously instituted against him other snits 
which were still pending before the Court. 

It was urged: that under section 10 of the 
Civil Procedure Code the Court would not be 
at liberty, to proceed with the Thakor's suit. 
But it appears to us that section 10 has no 
application inasmuch as the matter in issue in 
the creditor’s suit was not the matter in issue 
in the Thakor’s suit, and the legal position of 
the parties had been altered in the meanwhtile 
by the introduction of the Dekkhan Act. 

For these reasons we are of opinion that the 
Court below should have held that the Thakor 
was an. agriculturist and was entitled to ac- 
count under section 12. 

With regard to the one other point which 
has been raised in this appeal we agree with 
the learned Subordinate Judge that there is 
no evidence on which it could be held that 
the lands referred to in Exhibits 49 and 
96 in the ’Kathol Wanta were ever made 


over by the debtor into the ereditob"s 
possession. |. 

The result,-therefore, is that we must 
reverse’ the decrees under appeal and 


remand the cases in order that the Subor- 
dinate Judge may take accounts between 
the parties in the manner provided by sections 
12 and 13 of the Dekkhan Agriculturists’ 
Relief Act. 

Costs in the cause, to be dealt with by 
the learned Subordinate Judge. 


Decrees reversed, 
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RAMDIAL V., NARPAT SINGH, 


(s. 0. 8 A. I. J. 190.) 
ALLAHABAD HIGH COURT. 
“Second Crvin Appear No. 145 or 1908, 

February 12, 1909. f 
Present:— Sir John Stanley, Kr., Chief Justice, 
` and Mr. Justice Banerji. 
RAMDIAL AND oruers—Derenpants— 
i ÅPPELLANIS 4 
AJ "7 Versus 
NARPAT SINGH—PLANTIFF— 


RESPONDENT. =” 

Civil Procedure Code (Act XIV of 1882), s. 266— 
Agra Tenancy Act (II of 1901)—House of occupancy- 
tenant—Decree for sale of sith house wnlawful— 
Hypothecation of such houses, effect of. 

Under the Agra Tenancy Act, the occupancy-holding 
ofa tenant is not transferable and cannot be sold by 
auction in execution of a decree. The dwelling: house 


of a tenant may be deemed to be an appurtenant to his 
holding, A i 
Section 266 of the Code of Civil Procedure, 1882, 
forbids the sale of materials of a dwelling house 
occupied by an agriculturist. . A Cont, therefore, has 
no power to make a deeree for the saleof such a house. 
_ Where an occupancy-tenant mortgages his occu- 
pancy-holding and dwelling’ honse, a Court cannot 
deoree salé of the holding or the house in a suit 
for recovery ofthe mortgage money. 


Second appeal from a decree of the Addi- 
tional Subordinate Judge of Aligarh, revers- 
ing a decree of tlie Munsif bf Bulandshahr. 


Mr. Parbati Oharan Chatterji; -for the Ap- 
pellants: `. ; ; 
Mr. J. N. Chaudhri, for the Respondent. 


Judgment.—tThis appeal arises out 
of à suit for sale brought upon a mortgage, 
dated the 26th of September, 1898, executed 
by the defendants Nos. 1-3, in favour of the 
plaintiff. The mortgage-bond , provides for 
payment of the amount securéd by it by in- 
stalments covering a period of 12 years. The 
plaintiff alleges that default has been made 
in the payment of one of the instalments and 
he- claims the amounts of all,she instal- 
ments remaining unpaid. He also prays for 
the sale of the hypothecated property which 
consists of a grove admittedly the occupancy- 
holding of the mortgagors and a dwelling 
house and enclosure in which they reside as 
such occupancy-tenants. The Court of first 
instance granted to the plaintiff a decree for 
only one of the instalments in respect of which 
default bad been made, but it dismissed the 
remainder of the claim including the claim 
for sale of the mortgaged property. The 
lower Appellate Court has modified the decree 
of the Coprt of first instance and made a 
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decree for the whole ot the amount claimed. 
In its judgment it upheld the first Court’s 
finding that the mortgaged grove was.not liable 
to sale, but it was of opinion that the dwell- 
ing house could be sold. In the.decree which 
was prepared, there is, however, an order for 
the sale of all the mortgaged property includ- 
ing the grove. fis 

In this appeal the first contention raised on 
behalf of the.appellants.is that the. plaintiff 
is not entitled to claim the amounts of unpaid 
instalments. Having regard to the terms of 
the mortgage, we are unable to accede to this 
contention. Under the mortgage-deed the 
mortgagee is given the right to claim all the 
instalments in the event of default being 
made in the payment of any one of them. 
The Court below was, therefore, rightin mak- 
ing a decree for the instalments which re- 
mained unpaid. , at 

‘Itis next contended that the decree for 
sale of the dwelling, house of the mortgagors 
is contrary to the provisions of section 266, 
of the Code of-Oivil Procedure of 1882, which 
exempts the. materjais of the dwelling house 
of an agriculturist from attachment or sale, 
Under the Agra. Tenancy. Act an occupancy- 
holding of a tenarit-is not transferable and 
cannot be sold by auction in. execution of a 
decree. The dwelling house, of an agricul- 
turist may.be deemed to be an: appurtenant 
to his holding. Further, section 266 of the 
Code of Civil Procedure, - 1882,, which has 
been re-enacted in section 60 of Act No. V of 
1908, prohibits the sale of materials of dwell- 
ing houses occupied by agriculturisis. The 
Court, therefore, has not the power to sell tle 
materials of such a dwelling house, and it 
necessarily follows that it cannot make a 
decree for sale of such property. In: this 
view the claim for sale of the dwelling house 
of the defendants ought not to have been 
decreed. The order in the decree for the sale 
of the groves was. clearly erroneous. The 
result is that we allow the appeal so far that 
we dismiss the claim for sale of the hypothe- 
cated property andcaffirm the remainder of 
the decree of the Court below. Wemake no 
order as to the costs of this appeal. 


Appeal allowed, 


939. 
AHMAD HUSAIN V. GOBIND KRISHNA NARAIN, 
Tomake soo (se 8 A D.J. 1923 © ore ; 
" ALLAHABAD HIGH COURT. :. < 
Pvy Coonctn Apptication No. 35 or 1910. . 
2. January 20, 1911. 
Present: —Sir John Stanley, Kr., Chief - 
= Justice, and Mr. Justice Banerji. 
AHMAD HUSAIN AND OTHERS— 
APPLICANTS 
. versus 
GOBIND: KRISHNA NARAIN AND OTHERS 


—Opposite PARTY. 

“ivil Procedir Code (Act V of 1908), ss. 105, 108; 
109— Privy Council cS im der of remand—Decree 
— Final order. 

An girder of rethund is not a deoree or final order: 
within the meaning of section 109 of the Code of Civil 
Procedure, 1908, consequently no appeal lies from 
such an order to His Majesty i in Council. 

‘Forbes v, Amirodn-nissa Begum, 10 M. I. A. 38403. 
5 W.R. (P. C.) 47; 1 Ind. Jur. (nis) 117; Malmut 
Ishvargar Budhgar v. Cgndaeeama Amarsang, 8 B. 
648; Mazhar Hussein v.” Musammat Bodha Bibi, 17 A. 
112; 22 I. A. 1; Radha Kishen v. The Collector of 
Jaunpur, 23 A. 220; 28 1. A. 28, referred to. 

“ Section 105 of the ‘Code ' does not apply to Privy 
Conncil-ippeals. ee t 

‘Application under section 109 and Order. 
XLV; rule 3-of the Code of Civil Procedure, 
1908. : >. 

Dr. Tej-Bahadur Sapru, for the Applicants. 

Judgment,—tThis is an application 
for leave to appeal.to His Majesty in Council. 
The suit out of which the case has nrisen was 
brought by the platatiffs for recovery of pos- 
session of certain property. It was held by 
the Court-of first instance that ‘the suit was 
barred by’ the provisions of section 43 of the 
Code of Civil Procedure of 1882. But upon 
appeal: to this Court thé decree of the Court 
below ‘was set aside and the case was remand- 
ed to-the-Court below on the ground that 
the snit was not concluded by section 43 of 
the’former Code, and as the questions of fact 
had not: been determined, the Court below 
ought to re-admit the suit and. decide it on 
the merits.- From this order of remand .the 
présent application for leave io appeal to His 
Majesty in Council is made. Weare of opi- 
nion that-bhe application for leave to appeal 
is premature. The order of remand is not in 
‘our judgment adecree or final order within 
the meaning of section 109 of the present 
Code of Civil Procedure. In the case of 
Forbes v, Amtr-oon-nissa Begum (1), their 
Lordships of the Privy Council treated an 
order of remand as an interlccutory order and 


ou”. L A. 340; 5 W. R. (P. C.) 47; 1 Ind. Jur. 
(x. 8.) 117. 
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held that no appeal lay on the ground that it 
did not” :parport to dispose of, the cause. 

Again, in ‘the case of Mahant Ishvar gar Budh- 

gar v. Candueeama Amarsang (2), the Bombay 
High Court also held that no‘appeal lay as a 

matter of right from an, order of- remand. 

Again, in the case of Mazhar Husein v. Mu- 
sammat Bodha Bibi (3), their Lordships of the 
Privy Council in their judgment, in. regard. 
to the question’ whether or not the practice 
of this Court to treat orders of remand as not 
final orders, observe that probably the prac-’ 
tice referred to is quite correct. Again, in: 
the case of Radha Kishan v. The Collector of: 
Jaunpur (4), in which this High Court passed , 
an order under section 562 and remanded the. 
case for disposal on the merits. On appeal- 
their Lordships of the Privy Council observe 
of this order of remand ‘that itis a purely. 
interlocutory order .directing procedure. In. 
view of these decisions and of the language pf- 
section 109 ofthe Code of Civil Proétedure 
which refer toa decree or final order we do, 
not think that the present application is main-. 
tainable. The order which has been passed 
is an interlocutory order and as such, cannot 
be'régarded as a decree or final order within 
the meaning of the section. It is contended: 
on behalf of the proposed appellants by their 
learned Advocate that section 105 ot the Code 
gives the right of appeal in a case such as fhe 
present where an order of remand has been 
passed.” That section, after providing for ap- 
peals in certain cases, prescribes in sub-sec- 

tion 2 that where any party aggrieved by an 
order of remand made after the commence- 

ment of the Code from which an appeal lies 
does not appeal therefrom, he shall, thereafter 


_ be precluded from disputing its correctness: 


This section would, no doubt, justify the applit 
cation which has beon made if it were appli- 
cable to Přivy Council appeals, but, in our 
judgment, itis not applicable to Privy Counéil 
appeals. Such appeals: ‘are’ dealt with in 
section 109 and following” sections. It is 
farther, we think, manifest from ‘the language 
of section 103 that section 105 does not apply 
to Privy Council appeals. 

Yor these reasons we reject the application 
but withonst costs as the respondents are nof 
represented. 


o ae "+ Application rejecte:t. 
(2) 8B.648... eee ` 

© (3) 17 A. 112;.22 LA. 1... x TA T a 
(4) 23 A, 220; 25 Į. A. 28. 
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(s. c. 8 A. L. J. 195.) 4 
“ALLAHABAD HIGH COURT.” > 
“Finer Civit Apprat. No. 308 of 1909. ` 
TT -© Jannary 19, 1911. | - ? 
Present:—Sir John Stanley, Kr.. Chief 
Justice, and Mr: Justice Banerji. 
‘Sheikh GHULAM HAZRAT ano. OTHERS— ' 
PLAINTIFFS — APPELLANTS 
versus “` “Fe 
-GOBARDHAN DAS AXD OTHERS— 
fe, Derenpants—Reseoxpunts.- 


' Cage ‘of Property Act (rv of 1882), s. 82—Mort- 
gase Contributi, r ight of: 


ron 


| One’ A. ‘owned -two properties one cf which he 
‘mortgaged to G. in 1805. "Hé again mortgaged. both 
‘to the same mortgagee in 1896: -G. brought a suip 
upon. both the mortgayes . and. obtained -a “decree, 
Before the properties were. put to sale N. made. a 
‘usufruttuary mortgage of a portion of one property 
‘to 8.; who paid the ‘entire decrétal amount to G.: 

Held, that a suit for contribution would lie for 
‘whatever S. had paid for saving: the property- ex- 
cluded from his mortgage from sale, the amount of 


the. mortgage-money ~ “paid: by 8. te M. being left 
„out of consideration. - 


| Where the amoint due upon thé daken arka 
“exceeds the. value of the property comprised in that 
mortgage, the necessary result is that the whole 
“of the amount of the second mortgage is recoverable 
from the other Property comprised in the. later mort- 
„gage. i ; 


` First 'appeal TA a “dares of the Sab- 
-ordinate Judge- of Bareilly} dated the 26th of 
May 1909. - 


“Mr. JAN. Chaudhri (with him -Mr. Nihal 
Chand), for the Appellant, $ 


“Mr. B. E. O'Conor (with bim- Mr. Lalit 
“Mohan Banerji), for the Respondents. 4 


; Judgment.—This appeal arises out of 
‘a suit for contribution brought by the plaint- 
-iffs-appellants under the following circum- 
‘stances»—Mnhammad Amin, the seventh 
defendant, mortgaged on the 28th of October, 
1895, the northern mahal of the village 
Daranagar without any reservation to one 
Gulzari Lal. On the 27th of April, 1896, 
he mortgaged to the same mortgagee all his 
rights and interests in the northern mahal 


and a 23 biswas share in the southern mahal ` 


together with its appurtenances. Gulzari 
Lal brought a suit for sale on both mort- 
gages and obtained a decree on the 17th of 
April, 1905. The total amount decreed to 
him was Rs. 8,732-14-0. He assigned the 
decree to one Kamla Dat, who took out 
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-plaintiff’s favour was made, 


under the first mortgage for 


contention. 
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execution òf it and caused the mortgaged 
property to be advertised for sale: | On thé 
llth of: September, 1907, Muhammad Amin 
made a usufructuary ‘mortgage of‘his share 
in the northern mahal excluding the, mis- 
cellaneous ` property appurtenant “ to. that 
mahal in favour’ of- the - plaintiffs. The 
amount of the mortgage was Rs. 4,C00, and 
it-was agreed that this: sum should be 
‘applied’ to part. satisfaction of the decree ‘of 
the’ 17th of April, 1905. “The amount was 
paid, but as a further sum still remained due 
ander ihe decree, the plaintiffs paid into Court 

'6,760-14 0, on the 18th of September, 


5007, ard” thus averted the’ auction sale 


“which had teen fixed- for the” 21st: of that 
‘month’ The defendants Nos. ~ 1-6, are pure 


‘cHasers of the southern mahalin execution 
‘of a money-decree,” 
‘took place in 19(2. The plaintiffs Glaimed 
‘contribution from them in respect, of: tbb 


- The sale-in their favour 


southern mahal purchased by them and from 
the morigagor Muhammad Amin in respect of 
the miscellaneous property which ` WAR not 
mortgaged to the plaintiffs. 


The Court below- has excluded men còi: 
4,000 which : was 
the. mortgage. in 
Tn,so, doing: we 
think, it was right. That: amount wag pay- 
able ta: the. mortgagor and: the payment. of 
it must be deemed to-be' payment: - by ‘the 
mortgagor himself. As to the remainder of 


the amcunt for which 


‘the ‘amount: paid-by the plaintiffs we, fail 


to understand- the method pursued by 
that Court in, ordering contribution.. The 
decree which was passed in favour of, Gyjlzari 
Lal was, no doubt, a decree for recovery of 
Rs. 8,730-14.0 from the- mortgaged property 
but ‘it is urged on behalf of the -appellants 
that the decree must be deemed- to be.a 
decree for sale of the property mortgaged 
‘realisation 
of the amount due under that’-.mortgape 
and of. the .remainder of .the property 


for realisation of the amount of the 
second mortgage. -On the. other’; hand, 
.Mr. O'Conor, for the respondents,- contends 


„that the decree directed- the realisation of 


the. total: amount decreed from’; all, the 


property .comprised in the two mortgages. 


We are unable toagree with Mr. O!Conor'’s 
In’ the prayer in the plaint ` of 
Gulzari Lal what he asked for was tliat 


a 


t 
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the 62 biswas share. in the northern mahal 
should be first sold by auction and out of 
the .sale-proceeds the amount of the first 


mortgage should be satisfied . and that the: 


remainder of the mortgaged property, name- 
ly, the southern mahal, should then be sold 
for. the ‘realisation of the amount due under 
the second mortgage of 1896. It is this 
prayer.of the plaint which was granted by 
the Court. There is nothing to show that 
the Court intended to award to the then 
plaintif anything more than,what he had 
asked for. -In the decree it is provided 
that upon payment not being made on or 
before the date fixed, the mortgaged pro- 
perty or a sufticient part thereof will be 
sold, and in the specification of the mort- 
gaged property.reference .is, made to the 
relief asked for in the plaint. This reference 
clearly indicates that the Court awarded to 
tthe plaintiff what he had prayed for and 
no more, that is to say, it directed that 
the property comprised in the first mortgage 
should be sold for the realisation of the 
amount due upon that mortgage and the 
propetty mentioned in the second mortgage 
should be sold for the realisation of the 
amount payable under that mortgage. The 
decree contains a specification of the amounts 
severally due under the two mottgages. We 
“think ihat in this respect’ ‘the contention 
-put forward on behalf of the: appellants is 
correct. 

This being so, itis urged that the Court 
“below cught to have declared the amounts 
for which ithe respective properties were 
liable after taking into consideration the 
‘value of the property comprised in the 
“first mortgage and the amounts due under 
‘that’ mortgage. Reliance is placed ‘on 
section 82 of the Transfer-of Property 
Act. The second paragraph of this see- 
tion provides that “where of two proper- 
ties belonging to the ‘same owner one is 
‘mortgaged to secure one debt and then 
both are mortgaged to secure another debt, 
and the former debt is paid out of the 
_former property, each property is, in the 
absence of a contract to the contrary, liable 
to contribute rateably to the latter debt 
‘after deducting the amount of the former 
‘debt from the value of the property out 
of which it has been paid.” The value of 
the northern mahal including miscellaneous 
property appertaining thereto has been 
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found by the Court below to be Rs: 3,636, 
The amount due under the decree of 
Gulzari Lal on account of the first mortgage 
of 1895 was Rs. 3,844 8-0. Therefore, when, 
for the purpose of apportioning the liability 
of the respective properties in regard to the 
subsequent mortgage, the value of the two 
properties is taken-into account, credit must 
be given for the amount due upon the earlier 
mortgage out of the value of the property 
comprised in the “subsequent mortgage. In 
this case the amount due upon the earlier 
mortgage. exceeded „the value of the property 
comprised in that mortgage. The necessary 
result is that the whole of the amount of the 
second mortgage was recoverable from the 
other property comprised inthe mortgage,v7z , 
the 24 biswas of the southern mahal and its 
appurtenances. The .defendants-respondents 
who are now the owners of the southern 
mahal, are, therefore, liable to the plaintiff for 
the amount which the plaintiff paid for sav- 
ing that mahal from sale in execution of the 
decree obtained by Gulzari Lal, and the ‘plain- 
tiffs are entitled to recover the amount paid by 
them, viz., Rs. 5,760-14-0 with interest. there- 
ou from the defendants and their property. 
We accordingly vary the decree of the 
Court below and make a decree in the plain- 
tiff’s favour for the recovery of Rs. 5,760, 
with interest thereon, at 6 percent. perannum, 
from the date of suit up to the date of 
realisation, ‘to be recovered’ from the 
property in the hands of the defendants, 


namely, 23 biswas of southern mahal together 


with its appurtenances. The parties will pay 
and receive costs in both Courts in proportion 
to failure and success. We fix the Ist of 
July, 1911, for payment of the amount decreed 
and direct that the decree be drawn up in the 
terms of Order XXXIV, rule 4, of the Code - 
of Civil Precedure. 

Decree varied, 
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(s. ©. BA. L. J. 199.) 
ALLAHABAD HIGH COURT. 
First Orvik Appear No, 263 or 1909. 
January 25, 1911. 
’Present:—-Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. ` 
KANTEE CHANDRA MUKERJI— 
Prarntigr-—APPELLANE 
versus 
AL.T- NABI AND OTHERS—~DEFENDANTS— 


RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 6—Hindu 
LIaw—Dayabhaga—-Family settlement—Agreenent be- 
tween brothers to divide the property of any one of 
them amongst themselves if he died without male issue— 

` Transfer of eapectancy--Legal representative—Posses- 
ston of assets not necessary—Proof—Suit against sureties 
—Limitation—Civil Procedure Code (Act V of 1908), 
8. 52. 

By a compromise certain Hindu brothers agreed 
that upon the death of any of them without male 
issue the share to which he would be entitled should 
go to the other brothers: 

Held, that there was nothing in this provision 
which contravened the Hindu Law or was obnoxious 
to the provisions of section 6 of the Transfer 
of Property Act, 1882. 

A ‘representative’ means a person who in law 

| represents the estate of a deceased person, and in- 
cludes any person who intermeddles with the estate 

` of a deceased person. Section 52 of the Code of 
Civil Procedure prescribes the mode of execution of 
a decree against such a representative. A creditor 
has aright to sue the representatives of his deceased 
debtor and of obtaining a decree against them 
although there is not proof that assets havecome into 
their hands. It is sufficient to prove that there are 
assets of which they may become possessed. 

An executor entered into an administration-bond 
with two sureties whereby he undertook to exhibit an 
inventory within a ‘certain time with the proviso 
that the obligation undertaken was to continue 
in force until the executor fulfilled the duties of the 
administration of the estate, probate of which had 
been granted to him, The inventory was not 
exhibited at the proper time and subsequently the 
executor died: 

Held, that the limitation for a suit to enforce the 

| bond against the sureties began to run from the death 
of the executor, and not from the date of the breach 
of the obligation to exhibit the inventory. The date 
on which one of the conditions of the bond was bro- 
ken, does not furnish the starting point from which 
limitation is to be calculated in such a case. 


First appeal from the decree of the District 
Judge of Benares. 

Mr. J. N, Chaudhri (with him Messrs. S. 
_ O. Banerji, B. O. Mukerji, and 8. N. Sen), 
for the Appellant. 

Dr. Tei Bahadur Sapru (with him Mr. 
Bent Madhab Ghosh), for the Respond- 
ents. 

Judg ment.—tThis appeal arises under 


the following circumstances:—One Musam-. 
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mat Shib Kali Debia of Benares made a 
Will on the 11th of January, 1891, and there- 
by bequeathed her property for certain 
purposes and appointed six persons executors. 
she died on the 8th of April, 1897, and 
thereupon an application for probate was 
made by one of the executors,, Durga 
Shanker, row. deceased, and probate was 
granted to him on the 12th of June, 1899. 
On the 2ist of June, 1899, an administra- 
tion bond was executed by Durga Shanker 
and the defendants, Saiyid Al-i-Nabi and 
Saiyid Shah Tasadduk Husain, as his sure- 
ties for the due administration of the estate 
of Musammat Shib Kali Debia. In_ this 
bond the executants undertook responsibili- 
ty for the due administration of the estate 
by Durga Shanker, and it was provided 
by it. that the obligation under the bond 
was to remain in force until Durga Shan- 
ker had discharged the duties of the ad- 
ministration of, the estate. Durga Shanker 
did not administer the assets as he had 
undertaken to do, but misappropriated them, 
and in consequence the plaintiff, who is 
the step-son of Musammat Shib Kali Debia, 
applied for letters of administration of her 
estate with the Will annexed, and sych 
letters were granted to him on the 16th 
of August, 1904. He further applied. to 
the District Judge for an assignment of.the 
administration bond executed by Durga 
Shanker and his sureties, and this bond 
was transferred to him on the 10th of 
April, 1907. 


The suit out of which this appeal His 
arisen was then instituted by the plaintiff 
to recover from the representatives of Durga 
Shanker, including his widow, and also 
from the sureties the amount of the assets 
which had been misappropriated by Durga 
Shanker. 

A defence to the suit was filed by both 
the sureties and also by Bishno Shanker, one 
of the brothers of Durga Shanker. 

The Court below decreed the plaintiff's 
claim as against the sureties and also as 
against the widow of Durga Shanker to 
the extent of Rs.. 4,891-8-0. The decree 
was passed against the defendants Nos. 1 and 2 
as sureties only and as against the widow 
of Durga Shanker as his heir. The claim 
was dismissed as against the defendants Nos. 3 
to 6, who are three of the brothers and a 
nephew of Durga Shanker, A es 
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* “Mis appeal thas’ been’ ‘preferred by the 
‘plaintiff and the contention put forward ` on 
shis behalf is, that: the Court below was 
“wrong in dismissing the suit as against 
ithe deféridants Nos. 3 to-6. These defendants, 
tas we'have said, are the brothers- and a 
nephew: of- Durga Shanker, and liability i is 
“agun b to’ be fixed on them by reason ‘of 
the following facts. Prior to the Ith of 
- October, 1830, Durga ‘Shanker and his 
“brothers and a -nephew had disputes in re- 
` gard’ to: family: property, They entered in- 
-to a compromise whereby: the ancestral ` 
‘property was divided’ between them arid 
*this compromise was subsequently embodied 
-jn a decree. One of the terms of the 
‘compromise was that if Durga Shanker or 
‘any of bis brothers should “die without 
leaving male issne,- then ‘the surviving 
“brother “would by division in equal shares 
-take possession of and enjoy and appro- 
“priate the share of the persón so dying. 
“Durga Shanker having died without male 
-issue,: the. allegation of the plaintiff is that 
“his share ‘of the property comprised in the 
-wforesdid’ compromise “and decree passed to 
“his ‘brotlier: and'‘tiephews and, that the 
‘defendants, the. brothers and: one ‘of the 
‘nephews of Darga’ Shanker, are: actually i in 
‘possession of: Durga: Shanker’s share of the 
family” ‘propérty. 
“tn the written statement ‘of Bishyio 
i Shanker. it is denied by him that’ he is in 
ï possession: of any ‘property -Teft, by” Durga ` 
Shanker. He states that after theWeath 
rof Durga Shanker’ he, alongwith -shedther 
Jmembersiof the- family, paid + debtsx due 
by Durga Shanker: and. had been’ paying 
Rs. «25 per. memsenr to .the widow of 
Durga ` Shanker,: namely, ‘the: defendant, 
:Musimmat. Sarojini;~ Debia; ~ for. her' main- 
tenance; and he put forward the *defenée 
that if any portion of tlie property possess- 
eed by', him werer conSidered..-to. bsof ‘the 
estate of Durga:iShanker, having” regard to 
+ the: above. facts, he- could. in no wise be 
z held responsible to: pay. the:'amount-claimed. 
-Ehe surety. Al-i-Nabi: was-examined; and . 
ahe in his evidence, which ~has’not ‘been - 
t eontroverted;, alleged that the-property. which 
~ belonged: to Durga. Shanker was sbill in the - 
y possession of his 
« Shanker, Bishuu Shanker,- Sarat Shanker 
„and Addiya Shanker, «his -brothefs, and 
Musammat Sarojini Debi, his widow. .This - 


“aNbiAW disks. : 
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evidence- was, as we have ead: not con- 
troverted, and it shows that property of 
Darga Shanker- :did_ pass. under the com- 
promise upon his death into the hauds of 
his brothers. 

The question then, for: our determination 
is whether or not.the Court below was right 
in exempting the ‘brothers and nephew, de- 
fendants Nos. 3 to 6, from the operation of 
the decree. It is. contended on their behalf 
that the provision in the compromise which 
provided that on the death of any brother 
without male issue his share shall go to 
“the other brothers is vepugnant to Hindu 
Law being repugnant to the ordinary rule 
of succession to property and that the de- 
fendants Nos. 3.to 6 have not. been properly 
sued, inasmuch as they do not represent 
-Durga Shanker’s estate. It is said that 
the parties are governed by the Daya- 
‘bhaga ‘School of law’and that the widow of 
Darga Shanker is-his heir, and, as such, 
entitled ‘to the estate of. Durga, Shanker. 
-It ig further contended that the provision 
to which we have referred above purports 
-to be a..transfer of p mere expectancy and 
is in contravention, of section 6 (a) of the 
- Transfer of Property Act. We are of 
opinion that there ie no force’ in this con- 
tention. Durga’ Shanker was not dealing 
with -an expectant. interest “in, property. 
He and the other. parties to: the agreement 
‘of compromise - were dealing with the pro- 
“perty, ‘which, at the time belonged to them, 
. and ‘we are unable to: hold that a, provision, 
whereby upon a family settlement suchas 
this was, “brothers: agreed that upon’: ‘thie 
death of any, of them without’ “male issue 
the ‘share to which he should be entitled, 
should, go ‘to the other brothers, is in 
contravention of Hindi Law, or obnoxious 
to the provisions of the Transfer. of Pro- 
_perty Act.. 

This case is very: similar to the caseof 
Ram Nirunjan Singh v. Prayag Singh (1). 
“In that case two of four brothers had dis- 
„putes in regard to the : property of- their 
father.: They entered. into ' a -edmpromise . 
for: themselves, ‘and one- of: them also: às 
guardian of his two minor brothers, where- 


by it was agreed . that, with the exception 


heirs, '.nainely, -Bhikari - of certain trust- property, the estate of thei: 


father should be divided equally between 


the four brothers, with this provision super: 
+ (1)'8 ©. 138; 10C. L. R. 66. 
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- added that “ if any of the brothers, should 
- die without any issue, then the surviving 
“ brothers should succeed to his heritage in 
- equal shares, none of them having any 
‘claim or contention against the other on 
“the score of commensality or joint tenancy.” 
“It ‘was contended in that case that this 
- provision was repagnant to Hindu Law 
and could aot, therefore, be enforced. Mitter 
Sand Maclean, JJ., held that there was 
‘ nothing in the Hinda Law which made 
such an agreement illegal. The provision 
in the present case is similar to that which 
was considered in case just cited, and we 
sea no good reason for disagreement with 
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condition of the bond time began to run as 
against the sureties and the suit is time- 
barred. We donot think that the date on 
which one of the conditions of the bond was 
broken is the starting point from which limit- 
ation is to be calculated in a case such as the 
present in which the plaintiff's case is that 
Darga Shanker in his life-time failed to 
administer the assets of the deceased. The 
bond itself, as we have pointed out, expressly 


- provides that the obligation undertaken in it 


was to remain in force until Durga Shanker 
fulfilled the duties of the’ administration of 
the estate, probate of which had been granted 
to him. 


Durga Shanker died on the 12th of 
Jaly, 1903. Time did not begin to run 
against the plaintiff until his death and six 
years did notelapse between the date of the 
death of Durga Shanker and the bringing of 
the suit, 

The appeal, therefore, of Saiyid Al-i-Nabi 
must be dismissed. We vary the decree of 


“the views of the learned Judge who de- 
‘cided it. Defendants Nos. 3-6 ought not, 
therefore, to have been exempted from liabili- 

- ty as representatives of Durga Shanker. 
It may be that they have not received 
“any portion of the assets of Durga Shan- 
- ker, and it may by be that they will not 


“recover any portion of his assets; but this the Court below and we give a decree to the 
”if be so, they will not be damnified by  piaintiff for Rs. 4,-91-8 0 against the defend- 
‘the decree which we propose to pass ants Nos, 1 and 2 as sureties, to be satisfied 


-against them. These defendants are re- 
presentatives of the deceased Durga Shan- 
“ker within the meaning attached to that 
“term by the Code of Civil Procedure. A 
- representative means a person who in law 
“ represents the estate of a deceased person 
“and ‘includes any person who. intermeddles - 
"with the estate of a deceased person, Sec- 
‘tion 52 of the Code prescribes the mode - 
sof execution of a decree- against such a re- 
~presentative. A plaintiff has a right to 
~ sue the representatives of his deceased debtor 
and of obtaining a decree against them, 
‘although it is not proved that assets have come 
- into their hands. It is sufficient to prove 
-` that there are assets of which they may be- 
~ come possessed. In this case the existence 
: of assets isnot denied. We, therefore, upon 
: this question, overrule ie decision of the 

“.Court below. 
* The only remaining paces is raised in ` - 
-“the connected cross uppeal. It is an appeal 


by them jointly and severally, and against 
the defendants Nos. 3 to 7, to be satisfied out 
of any assets of Durga Shanker which have 
come to or may hereafier come to their hands. 
The costs of this appeal will be borne by the 
defendants Nos. 3 to6. Those defendants and 
defendant No. 7 will bear their own costs in 
both Courts. In other respects we affirm the 
decree of the Court below. 
Decree varied, 





{s. c 2 M. W. N. 143; 9 M. L. T. 259.) 
MADRAS HIGH COURT. 
ÅPPEAL AGAINST THE APPELLATE ORDER No. 21 
or 1910. 
January 31, 1911. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Ayling. 
KALINGA HEBBARA—-PLAINTIFF— 


“on the part of one of the sureties,’ Saiyid APPELLANT 

-~ Al-i-Nabi, and the only ground of appeal versus 

“ which has been pressed before us in argument NARASIMA HEBBARA—Derenpayr— 
“isthe first, namely, that the suit is time- RESPONDENT. 


Appeal, right of — Not mere procedure— Decree’ under 
the old Civil Procedure Code cannot become ‘order’ under 
the new Code—Interpretation of statutes— Civil Pro- 
cedure Code (Act F of 1908), s. 154, scope of—Civil 
Procedure Code (Act XIV of 1882), a. 310 A, 


-i barred, The contention of this defendant is 
_ that one of the -provisions of the bond was 
“that an inventory should be exhibited witnin - 
a certain time, and that on a breach of this 
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The new Code of Civil Procedure does not deprive 
a litigant of the right of appeal which he had under 
the old Code even if the right could not be exercised 
immediately on the introduction of the new Code. | 

The right of appeal toa superior tribunal which 
belongs to a suitor us ofright is a very different 

` thing from matters relating to procedure, 

Colonial Sugar Refining Company Limited v. Irving, 
(1905) Anp. Cas. 369 at p. 372; 74 L.J. P. 0.77; 92 
L. T. 788; 21 T. L. R. 513, followed. 

The provisions of Act V of 1908 cannot change 
what was a decree under Act XIV of 1882 into an 
order so as to make it unappealable. 

Section 310A, Civil Procedure Code, 1882, confers a 
special right on the judgment-debtor and he must 
comply strictly with its terms before he avails him- 
self of the benefit of that section. 


Appeal against the appellate order of the 
Court of the Temporary Subordinate Judge 
of South Canara in Appeal No. 200 of 1908 
dated 22nd November 1909, presented against 
the order of the Court of the District Munsif 
of Kundapur, in E. A. No. 164 of 1908 
(Original Suit No. 465 of 1905). 


Mr. B. Sttaramarow, for the Appellant. 
Mr. K. Y. Adzga, for the Respondent. 


Judgment.—the preliminary objection 
has been taken that no second appeal lies 
in this matter by reason of the provisions 
of the new Civil Procedure Code. There 
“can be no doubt, reading Order XLIII, rule 
1, clause (j) and section 104 and Order XXI, 
rules 92 and 89 together, thatif the new Code 
applies to the present case, the decree-hold- 
er has no right of appeal. The facts npon 
which it must be decided whether the pre- 


sent Code governs the case are that the. 


decree-holder filed his appeal against the 
order of the Munsif when the Code of 1832 
was still in force,-but before the Subordi- 
nate Judge passed his order the present 
Code had come into force. The general 
principle which regulates the question whe- 
ther a new statute deprives a litigant who 
had a right of appeal which he enjoyed 
under the repealed statute is thus stated 
by Lord Macnaghten and, therefore, the only 
question is was the appeal to his Majesty 
in Council a right vested in the appellants 
at the date of the passing of the Act or 
was it a mere matter of procedure? “It 
seems to their Lordships that the question 
does not admit of doubt. To deprive a 
. suitor in a pending action of an appeal toa 
superior tribunal which belonged to him as 
of right is a very different thing from re- 
gulating procedure.” Colonial Sugar Res 
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fining Company Limited v., Irving (1). Ap- 
plying the principle to the present case, 
the appellant, when he filed his appeal in the 
Subordinate Judge's Court had the. right 
vested in him to appeal against the Sub- 
ordinate Judge’s order if it went’-against 
kim. The next question is, has section 154 
Civil Procedure Code expressly or by -neces- 
sary intendment degrived the appellant of this 
right? The section runs thus:— Nothing, in 
this Code shall affect any present right of ap- 
peal which shall have accrued to any party at 
its commencement.” ` 

It is argued that the words, “Present 
right of appeal which shall have accrued,” 
have by necessary intendment taken away 
the right to appeal if the right was not 
capable of being immediately exercised at 
the time of the introduction of the Code. 
We are not inclined to accept this construc- 


. tion, though we confess the matter is by, no 


means free from doubt. We think the words 
relied ondo not mean anything more than 
thatno right of appeal which has become 
vested in a litigant to use the language of 
their Lordships of the Privy Council shall 
be affected by the present Code. y 

We also think there is some force in the 
contention, of the learned Vakil for the ap- 
pellant that inasmuch as under , the pro- 
visions of the old Civil Procedure Code, 
what was passed against the appellant by 
the District Munsif was in the nature of 
a decree, the provisions of the present Code 
should not be held to change what was a 
decree into an order without clear words 
to that effect. We hold, therefore, that 
an appeal lies. 

Upon the merits there can be no doubt 
that the amount deposited by the respond- 
ent who is the assignee of the judgment- 
debtors was short of the amount which gec- 
tion 810A, Civil Procedure Code, requires 
tobe deposited. We think the lower Court 
was not entitled to appropriate the other 
amounts paid on their accounts in order to 
make up the deficitin the amount payable as 
mentioned in the sale proclamation. Section 
310A confers a special right on the judgment- 
debtor and before he can avail himself of the 
benefit of the section, he must comply strictly 
with its terms. Chundi Charan Mandal v. 
Banki Behary Lal Mandal (2). k ` 

(1) (1905) App. Cas. 369 at p. 872; 74 L. J.P. 0, 
71 ; 92 L. T. 738; 21 T. L. R. 518. 

(2) 26 0. 449 (F. B.); 3 0. W. N. 283, 
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“APPANDA MUDALS V. RAGHUTHAMBY AMMANI. 


“The order of the ‘lower Court will be 
set aside and the petition of thé respond- 


ent, E. A..No. 164 of 1908, will be dismisg- 


‘ed. Each*-party will bear his own costs 
‘throughout. 
fri Decree reversed. 


(s. ©. 2 M. W. N. 147; 9 M. L. T, 261.) 
MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER NO. 44 
“I or1910. 
‘ January 27, 1911. 
Présent:—Mr. Justice Abdur Rahim and 
Mr. Justice Ayling. A 
APPANDA MUDALY—-APPELLANT- 
versus 
RAGHUTHAMBY AMMANI AND OTHERS— 
RESPONDENTS. 

Morigage—Swit for sale—Consent decree for money — 
Mortgage property attached— Transfer of Property Act 
(IV of 1882), s.99—No-bar for sale. i 

A mortgagee instituted à suit for sale but he com- 
promised the claim by getting a money-decree. In 
execution he attached the mortgaged property and 
brought it to sale. The judgment debtor objected 
that the sale contravened the ‘provisions of section 
99 of Act LV of 1882: h 

Held, that therule in section 99 of Act IV of 
1882 was intended for the benefit of a mortgagor, 
and that in congenting to a money-decree being passed, 
he waived his right to the benefit of that section, 


== Appeal against the order of the District. 
Court of Tanjore, dated the 26th of January 


1910 in A. $ No. 810 of 1909, presented 
against the order of the Court of the Dis- 


trict Munsif of Tanjore, dated 20th August 


-sented is only a money- decree. 


1909 in No. 98 of 1902. 


Facts.—Though the suit is upon a mort- 
gage the decree to which the mortgagee con- 
The mortgage 
itself is not put an end to by getting a money- 
decree. The mortgage subsists as such. In 
execution of the money-decree if the mortgag- 
ed property is attached the application to 
bring it to sale is directly opposed to the 
provisions of section 99 of Act IV of 1882. 


_ Krishan Lal v. Umrao Singh (1)is in point. It 


may be that in that case the application 
came late as the sale had taken place. Con- 


‘sent decree stands on the same footing as a 


-decree passed by the Court, 


“There is no question of estoppel as the sale . 


Narsing Das v. 
Musammat Munna (2) is also in my favour. 


(1) 30 A. 146; 5 A. L. J. 121; A. W. N. (1908) 49, 
(2) 6 A. L. J. 781; 6 M. L, T. 182; 8 Ind, Cas. 537. 
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had not.yet taken place, Ashutosh Stkdar 
v. Behari Lal Kirtanta (3). 

The judgment-debtor did not raise any 
objection at the time of the settlement of the 
proclamation. He is, therefore, estopped. 
The décree being on the mortgage itself it 
cannot be said that the mortgage subsists. 


Mr. G. 8. Ramachandra Atyar, for the Ap- 
pellant. 

Mr. K. Ramachandra diyan, for the Re- 
spondents. 


Judgment.—tThe question raised by 


this appeal is not free from difficulty, but 


after having heard the matter fully argued, 
we are of opinion that the rule embodied in 
section 99 of the Transfer of Property Act 
does not extend to decrees by consent. The 


‘mortgagor and the mortgagee were entitled 


outside the Court to agree to the mortgage be- 
ing substituted by the personal security of the 
mortgagor. This does not appear to us to be 
any good reason why they should be debarred 
from coming to such an arrangement after 
the suit has been instituted on the mortgage 
or why the Court should bè precluded from 
passing a simple money-decree on the consent 
of the parties to that effect. Ifib was com- 
petent, then, forthe Court to pass a simple 
money-decree by consent, does section 99 of 
the Tranefer of Property Act prohibit execu- 
tion of the decree against the mortgaged pro- 
perties ? That really depends on whether the 


` rule laid down in the section is intended solely 


cr primarily for the benefit or protection of 
the mortgagor or whether it is a rule based 
on some general grounds of public policy. 
That it is meant only for the benefit of the 
mortgagor has been repeatedly held by this 
Court, and the Calcutta High Court [see 
Mayın Pathuti v. Pakuran (4), Muthu v. 
Karuppin (5) and Ashutosh Sikdar v. Behari 
Lal Rirtania (8)] and we think that is the 
only reasonable construction to be placed on 
the provisions of the section. lt follows, 
therefore, that a mortgagor consenting to a 
money-decree being passed waives his right to 
the benefit of section 99. This appeal is dis- 
missed with costs. 
Appeal dismissed. 

(3) 35 C. 61: 11 C. W. N. 1011; 6 C. L. A 320. 

(4) 22 M. 847. 

(5) 30 M. 313; 17 M. L. J. 163; 2 M. LT 181, 
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SESHAN PATTAR D. YAKKANATH. 


- (s-c. 2 MW. N. 148.) 
MADRAS HIGH COURT. 

First Civit Avpeat No. 162 or 1906. 
December 14, 1910, 
Present:—Mr. Justice Krishnaswami Aiyar 
and Mr, Justice Ayling. 

SESHAN PATTAR AND orsers— 
DEFENDANTS— APPELLANTS 
versus 

. YAKKANATH BASWARAN UNNI 
AVERGAIL stvtep AYINI PULLI RAMAN 
KUMARAN AND OTHERS—PLAINTIFF3— 
RESPONDENTS. 
Mortgage—Redemplion—Melchert—Suit for redemp- 
“tion—Transfer of Property Act (IV of 1882}, s. 92— 
Appeal for value of improvements—Mortgage-deed— 
Representative not brought on record—Appenai liable 
to be dismissed. 
A melchartdar instituted along with the jemni a suit 
for redemption of the kanom and got a decree sub- 
“ject to his paying the value of improvements. The 
” decree also provided for sale incase of default of 
payment by the melchartdar, The Kanari preferred 
an appeal claiming a large amount for improvements 
and pending the appeal the jemni died. His 
representatives were not brought on record: , 
Held, that the appeal could not be prosecuted in 
the absence of the representatives of the jemu. 
Appeal against the decree of the Sub- 
-ordinate Judge’s Court of South Malabar and 
- Palghat, dated the 25th June 1916, in Original 
Suit No. 118 of 1904. 
Mr. P. R. Sundara Iyer, for the Defendants. 
Mr. C. V. Anantakrishna lyer, forthe Plaint- 


- iffs. 
Judgment.—this isa suit for redemp- 
“tion. The first plaintiff was the jemni and 
‘the second plaintiff melcharatdar or second 
. mortgagee. A decree was passed by the Sub- 
‘ordinate Judge for redemption in favour of 

the second plaintiff. A further direction was 
‘made that if the second plaintiff failed to pay 
.the amount specified within the period pro- 
` vided in the decree the mortgaged property 
- was fo be sold. This direction for sale is in 
. accordance with the provisions of section - 92 
_of the Transfer'of Property Act.. Defendants 
- Nos. 1 to 3 have-preferred this appeal claim- 


“ing a larger amount by way of compensation 


| for improvements than was. allowed by the 
decree of the original Court. &ince the appeal 
was ‘filed, ‘the first plaintiff the jemnz has 
died. JTtis said two years and a half have 
elapsed since the date of his death. His re- 
présentatives have not been brought upon 
the record. 
A preliminary objection is taken that the 
appeal is liable to be dismissed as the mort- 
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NAMANA BHIMA 7. SURJSETTI PEDDA. det 
gagor is not a party to the appeal. We 
think the objection is well-founded. The 
appeal of the lst mortgagee is to enhance 
fhe amount recoverable from the mortgage 
property and it they succeed in the appeal 
the property which belongs to the jemn?, 
whose representatives have not been brought 
upon the record, is liable to be sold for the 
larger amount which the appellants claim. 
We must hold that the representatives of the 
mortgagor not having been brought on the 
record, the appeal is bad and cannot be pro- 
secuted, see Vedapuratht v. Arara (1). We 
dismiss the appeal with costs. . , 

The memorandum of objections is also dis- 
missed with costs. ` ; 

Appeal dismissed. 
(1) 25 M. 568. : a 


_(s.¢. 2 M. W. N, 149.) 

MADRAS HIGH COURT. 
Crininat Reviston Casa No. 685. or 1909, 
(Crimtvat Revisron Perros No. 529 

or 1909.) 
December 22, 1909. 
Present:—Mr. Justice Ayling. . 
NAMANA BHIMA NARASAMMA— 
PETITIONER— UOMPLAINANT ` 
versus bleed 
_SURISETTL PEDA VENKATRAYUDU 
“AND otHERs—Covyter-P ETiTioneRSs;—A COUBED. 
Criminal Procedure Code (Act V of 1898), £. 253 — 
Discharge of the accused before all the prosecution 
wotnesses are cvamined. f 
Section 253 of the Criminal Procedure Code per- 
mits a Magistrate to discharge an accused, before the 
prosecution has examined all -their witnesses, aftér 
recording his reasons therefor. to 
Queen v. Parasurama Naikar, 4 M. 329, distin- 
guished. : i i ` 
Petition, under sections 435 and 439 of tlre 
‘Criminal Procedure Code, praying the High 
Court to revise the judgment of'the Joint 
Magistrate of Godavari, dated 20th January 
1909 in Calendar Case-No. 3 of 1909. ° . ' 
Mr. T. Prakasam, for the Petitioners. `- ' 
The Public Prosecutor, for the: Accused. - f 
Order.—The only ground on which Mr. 
Prakasam attacks the Magistrate’s ordér -is 
‘that the Magistrate acted illegally in dis- 
charging the accused without examining-- all 
- the prosecution witnesses, The second clause 
of section 253, Criminal Procedure ‘Code, 
authorises him todo so, on recording his 
reasons, which he has done in this case: ‘The 
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SOMANA BASAPPA YV, GADIGEYA KORNAYA. 


only“ruling quoted by Mr. Peakasam [Queen_ 


vi “Parasurama “Nutkar (1) was passed -be- 
. fóre the -enactment of a Criminal Procedure 
Code containing such a provision. 
no ground for interference. The petition is 
dismissed. 
ae Petition dismissed. 
~(1) 4 M829. ° ee 


4 





(s.c. 18 Bom. L. R. 118). . + 
oan BOMBAY*:HIGH COURT.. 
First Crvit Appeat No. 215 or 1909. .. 
j November 15, 1910. 
-  Present:—Mr. Justice Batchelor and 


ooo " "+ Mr. Justice Rao, 

“SOMANA BASAPPA BASVANKAR— 

i? APPELLANT 

cake versus 

GADIGEYA KORNAYA HIREMATH— 
-RESPONDEN', 


Buideace Act (I of 1872), s. 92—-Deed of sale—Oral 


agreement to prove it as a mortgage-deed —Admissibitity 


—Pleadings—-Fraud or misrepresentation—Party mak 


ing new case in appeal—~Practice. 6 

Plaintiff sued to redeem certain lands „under the 
provisions of the Dekkhan Agriculturists’ Relief Act, 
alleging that a deed, which he had executed to the 
defendant and which on its face was a deed of sale, 
in reality was only a deed of mortgage, the defendant 
having promised at the time of the execution of the 
deed that he‘would allow the lands,concerned to be 
redeemed on payment of the money advanced. The 
defendant replied that the transaction was a sale, 
The Court of first instance on these pleadings franied 
an issue: “Is the sale-deed passed to defendant 
proved to be really a ‘mortgage, redeemable on the 
terms stated in the plaint”? On thatissue, the Court 
went into all the evidence tendered and found the 
issue in the negative. On appeal, the plaintiff con- 
tended that the issne was incorrectly framed and 
that the case should be remanded for a decision 
upon a reformed issue as to whether the deed was 
obtained or induced by defendant by means of fraud 
or misrepresentation within the meaning of proviso 
(1) to section 92 of the Evidence Act. 

The case was based on the applicability of section 
10A of the Dekkhan Agricniturists’ Relief Act, but it 
wag subseqnently. discovered that section 104 had 
not been extended to the district-from which the suit 
came: 

Held. that, on the pleadings, the plaintifi’s case 
was that he signed the deed knowing it to bea deed 
of sale, but that at the same time there was an oral 
agreement made by the defendant that he would 
treat it as a mortgage and plaintiff relied apon that 
oral agreement, and thatthe case, therefore, fell 
within the prohibition enacted by section 92 of the 
Evidence Act. 

Dagdu Sadu Nahavi v, Nama Salu, 12 Bom. L. R. 
672; 8 Ind. Cas. 644, Sangira Malappa v. Ramappa 
Sangappa, 11 Bom. L, R. 1130; 4 Ind. Cas. 257, Bal- 
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kishen Das v. W. F. Legge, 22 A. 149; 271. A. 58; 4, 
C. W. N. 153, followed. 4 

Held, further, that the plaintiff was making a new 
case in sofar as he endeavoured to base his claim 
not upon an oral agreement, but on some fraud which 
would invite the application of proviso (1) to. 
section $2, 

First appeal from the decision uf the First 
Class Subordinate Judge, at Dharwar, in Civil 
Suit No. 383 of 1908. 

. Mr. Branson, with Mr. Nilkant Atmaram. — 
for the Appellant, i 

Mr. Coyaji, with Mr. G. &. Mulgaokar, for 
the Respondeni. 

Judgment.--The plaintif here sued 
to redeem certain lands under the provisions 
of the Dekkhan Agriculturists’ Relief Act, 
alleging that a deed (Exhibit No. 16), which 
he had executed to the defendant, and which 
is on its face a deed of sale, was in reality’ 
only a deed of mortgage, the defendant having . 
promised at the time of the execution of 


“the deed that he would allow the lands 


concerned to be redeemed on payment of 
the money advanced. The defendant inter 
alia replied that Exhibit No. 16 was in fact, 
what it is in appearance, a deed of sale. 

- The learned Judge of the Court below 
framed upon this point the second issue, 
which. is in these terms: “Is the sale-deed 
passed to defendant proved to be really a. 
mortgage, redeemable on the terms stated in 
the plaint”? On that issue the Judge went 
into all the evidence tendered, and found the 
issue in the negative. 

It is now urged for the appellant, who 
was the plaintiff in the Court below, that 
the frame of this issde is incorrect; and 
that we should remand the case for a deci- 
sion upon a reformed -issue as to whether 
Exhibit No. 16 was obtained or induced by 
the defendant by means of fraud or misre- 
presentation, within the meaning of proviso 
1. of section 92 of the Indian Evidence Act. 

The only question before us is whether 
the suit should be remanded for re-trial 
upon the suggested issue or not. We are 
of opinion that it should not be remanded. 
As we have said, the learned First Class Sub- 
ordinate Judge went into all the évidence 
which was tendered before him on the 
case which the plaintiff then set up. That 
case, as the judgment shows, was based 
upon the applicability of section 10A of 
the Dekkhan Agriculturists’ Relief Act, a 
section which has been subsequently. added 
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to that Statute, with a view of getting rid 
of the difficulty created by section 92 of 
the Evidence Act. It was afterwards dis- 
covered, during the hearing, that section 10A. 
of- the .Dekkhan Agriculturists’ Relief 
Act had not.been extended to the District 
from which the suit came. That, how- 
evér,- was the plaintiff’s case, as it was 
made before the trying Court, and it 
seems to us: that the plaintiff is now seek- 
ing to make a new case in so far as he 
endeavours to base -his case, not upon a 
separate oral agreement, but upon some 
frand, which would invite the application 
of proviso (1) to section 92 of the Indian 
Evidence Act. 

. The material portion of the plaint upon this 
point js paragraph 2 which is in these terms: 

“Plaintiff having hypothecated in writing. 
the said lands as mentioned above to the 
defendant, about the 17th day ‘of April 
1905 a. D, asked the defendant to take in 
writing a possessory -mortgage of the said 
lands and on the security of the said lands 
to--advance more’ money to him as the 
plaintiff was dunned for payment by creditors: 
to whom sundry debts were due. The 
said defendant replied that he would advance 
more money if a sale-deed were given in 
writing and that he would surrender .the 
lands when the principal is paid by making 
an account on the basis that the said 
gale-deed was a possessory mortgage-deed. 
Accordiugly, having made ‘an oral agree- 
ment that the lands should be surrendered 
when the principal and interest were paid 
on making an account, defendant made'as he 
liked an account on the principal and interest 
in respect of the dealings, and the defendant 
told me that he would advance to me a fur- 
ther loan of Rs. 1,100 and took from mea 
registered. deed of sale intended to be 
treated as a deed cf mortgage for the total 
amount of Rs. 6,500.” 
- That is. how the plaintiff put his case 
in the plaint. In his deposition, which is 
Exhibit No. 14, he puts it in the same way 
by saying “Defendant promised to allow 
redemption in the presence of the writer and 
the witnesses to the deed.” The plaintiff's 
case then was that he signed the deed (Hx. 
hibit No. 16) knowing it to be a deed of 
sale, bub that there was ab the same time 
an “oral agreement’ made by the defendant 
that the defendant would treat it as a mort- 


OAL ES, [1911 


gage aid he (the plaintiff) “relied upon that 

“oral agreement.” There was no allegation 
of any fraud or other circumstance which 
would invalidate the agreement. : 

It seems to us that upon these*facts the 
ease falls within the prohibition enacted by 
section 22 of the Indian Evidence Act, which’ 
in such a case forbids the reception -of evi- 
dence of any oral agreement or statement for 
the purpose of contradicting, varying, adding 
to, or substracting from the written terms of 
the contract. 

It may. be that upor this, point the 
earlier cases are somewhat difficult to re-- 
concile, but the law has recently been dis- 
cussed by this Bench in two ¢decisions 
where previous rulings are examined. These 
two cases are: Dagdu Sadu Nahavi v. Nama 
Salu (1) and Sangira Malappa v. Ramappa 
Sangappa (2). We follow these decisions 
which in our view correctly interpret ‘section 
92 ofthe Evidence Act, as expounded-by the 
Judicial Committee in the case'of Balkishen 
Das v. W. F. Legge (8). 

It seems to us that under the law, as it 
stands, in such cases as this, it is not open 
to the Court to enter upon a defence’ which, 
in ‘substance, consists of an allegation of 
an. oral agreement varying the written do~ 
cument, and if it is the desire of the 
Legislature that such defences, which are of 
a very common occurrence in these cases, 
should be investigated and decided ‘by the 
Courts, then the only course to secure that 
end is to extend section 104 of the Dekkhan 
Agriculturists’ Relief Act to the District 
where it is desired that the Court’s powers 
in this respect should be enlarged. 

For these reasons we affirm the decree 
under appeal and dismiss the appeal with 
costs. 

Decree Beer) 

(1) 12 Bom. L. R. 972; 8 Ind. Cas, 644, 


(2) 11 Bom. L. R, 1130; 4 Ind. Cas, 257. 
(3) 22 A. 149; 27 T. A. 68;4 ©. W, N. 153. 
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GAMBHIRSINGI V. AGARSING, 


_(s.¢ 18 Bom. L. R. 118.) 

. BOMBAY HIGH COURT. 
First Civic Apputvation No. 250 or 1909. 

__, December 20, 1910. 

Present:—Mr. Justice Batchelor and 
Mr. Justice Rao. 
GAMBHIRSINGJI BHAGVATSANGJI— 
APPLICANT 
versus 


AGARSING BHAUSING—Opponent. 

Gujarat Talakdar’s Act (Bom. Act VI of 1888), 8s. 
10, 15, 1€—Talukdari Settlement Officer not a Court 
subordinate to High Cowrt—Appeal—“Decision” — 
Effect of Civil Court decree—Civil Procedure Code (Act 
V of 1908), s. 115—High Court—Reviston, power of. 


A Tulukduri Settlement Officer is merely an ad- 
ministrative officer and is not a Court subordinate to 
the High Court; consequently, an order passed by 
such officer is not open to'revision by the High Court 
undgr section 115 of the Civil Procedure Code. 

Malubhai v. Sursangji, 7 Bom. L. R. 821, followed. 

The only kind of decision contemplated by section 
16 of the Gujrat Talukdars Act is the decision 
referred to in section 15 (2), which is come to after 
the making of all necessary, inquiry and the taking 
of such evidence as may be adduced. An order 
recorded is not’ appealable unlessit is a decision 
within section 16. | 

Plaintiff applied to the Talukuari Settlement Officer 
for partition but was referred to a Civil Court, 
Plaintiff then obtained a decree in the Civil Court 
declaratory of their title; but-when they again applied 
to the Lalukdari Settlement Officer, he rejected the 
application on the objection of certair persons who 
were not parties to the Civil suit: 

Held, that the order of rejection was not a decision 
within the meaning of section 16(1) ofthe Act; that 
the order was at least an exercise of discretion in 
favour of referring the parties to the Civil Court. 

Obiter dictum:—Under‘section 10 of the Act, every 
person who has obtained a final decree of a competent 
Court, declaring him to be entitled to a share of a 
Talukdari estate, is entitled as of right to have his 
share divided from the rest of the estate and to hold 
the same as a separate estate. ` There is no provision 
in this section that the decree alluded to must of 
necessity operate as res judicata between all the 
parties appearing before the ‘Talukdars Settlement 
Officer. i 


Civil application under Extraordinary 
jurisdiction from the order passed by the 
Settlement Officer at Ahmedabad. 


Mr. Mody (with Messrs. Manubhai Nana- 
bhai for Markand N. Mehta), for the Appli- 
cants. 

Mr. Lallubhat A. Shah, for the Opponents, 

Judgment.—this petition is filed by 
certain plaintiffs who had instituted a suit for 
partition, under the Gujarat Talukdars Act 
(Bombay Act VI of 1888) befora Mr. Mehta, 
who appearsto have been the Acting Taluk- 


INDIAN CASES, 


943 


dari Settlement Officer. In 1890 the plaintiffs 
and some ancestors of theirs had applied to the 
Talukdart Settlement Officer for division 
but he referred ihem to the Civil Court. 
Accordingly, they filed a Suit No. 112 of 
1894, which was decided by the Assistant 
Judge in their favour, the Court granting 
the declaration asked for, that the plaintiffs 
in that suit were entitled to 19 dokdas and 
three-fourth badams in the Talukđari estate. 
It is admitted that to that suit Mr. Shah’s 
clients or at least some of them were not 
parties. Now this application has been re- 
jected by the Acting or Assistant Talukdard 
Settlement Officer, Mr. Mehta, by reason of 
the contention of those of the defendants 
who were not parties tothe suit of 1894, 
and the words used by Mr. Mehta are these: 
as these defendants contend that the plain- 
tiffs have no share in the village I am pre- 
cluded from entertaining an application 
for partition (vide: Bhimjibhai Bawabhai 
v. Becharsang Nathubhai: High Court 
Second Appeal No. 768 of 1841). I, there- 
fore, dismiss the application under section 15 
of the Gujarat Talukdari Act.” Now, upon 
the first question‘ that arises we are clear 
that ihis is not decision within the mean- 
ing of section 16 (1) of the Act. It is 
quite true that Mr. Mehta’s language, which 
purports to refer to section 15 ofthe Act 
is altogether, inaccurate, and the inaccuracy 
probably arose from the customary mistake 
of not making actual reference to the section 
under which the order purports to be made 
Section 15, under which, Mr. Mehta affected 
to be acting, says nothing about the Taluk- 
dari Settlement Officer being precluded from 
entertaining any‘application whatever, 
tion 15 deals only with certain matters w 
discretion is left to the Talukdart 
Officer either to decide or refusing to decide 
to refer the parties to the Civil Court. We 
must, however, make the best of such order 
as Mr. Mehta has recorded and 
to the interpretation that we put 


Sec- 
here 
Settlement 


according 


it upon it, 
it seems to us to be an order exercising 
discretion in favour of referring the parties 


to the Civil Court, nor do we doubt that 
the order was at the time so understood b 

all the parties concerned. For our on 
purposes, however, it is enough to Say, what 
appears to be beyond all doubt, that the 
order is not a decision within section 16 for 
the only kind of decision contemplated by 
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that section is the decision referred to in 
section 15 (2) which is come to after the 
making of all necessary inquiry and the 
taking of such evidence as may be adduced. 
No inquiry was made here, nor was any 
evidence adduced. The order recorded, there- 
fore, is not a decision within section 16, and 
it follows that no appeal lies, though if 
it did lie it would He to the District Court. 
That being so, the question remains whether 
it is open to the petitioners to come here 
in revision under section 115 of the present 
Civil Procedure Code. Under that section 
this Court’s powers of interference in revision 
are limited to the case of a decision arrived 
at by a Court subordinate to this High Court. 
We are of opinion that the Talukdari Set- 
tlement Officer is not a Court subordinate 
to this High Court; that was the view enter- 
tained by Sir Lawrence Jenkins and Mr. 
Justice Astonin Malubhatv. Sursangji(1), where 
the learned Chief Justice observed that “the 
Tuiutdart Settlement Officer is an adminis- 
trative Officer and not a Court.” We concur 
in that view, which we think is supported by 
the terms of section 3 of the present Code 
of Civil Procedure and receives further coun- 
tenance from such sections as sections 20 
and 33 of the Gujarat Talukdars Act. We 
are of opinion, therefore, that this application 
does not lie to this Court. The rule must, 
therefore, be discharged with costs. The 
applicant to pay the costs of those opponents 
who are represented by Mr. Shah. 

We may, however, point out for the future 
guidance of the Talukdarz Settlement Officer 
that under section 10 of the Act every person 
who has obtained a final decree of a compe- 
tent Court, declaring him to be entitled 
to a share of a Tulukdari estate, is entitled 
as of right to have his share devided from 
the rest of the estate and to hold the same 
as a separate estate. There is no provision 
in this section that the decree alluded to 
must of necessity operate as res judicata 
between all the parties appearing before 
the Talukdart Settlement Officer. 

Rule discharged. 

(1) 7 Bom. L. R. 821. 


(s. c. 18 Bom. L. R. 128.) 
BOMBAY HIGH COURT. 
"ORIGINAL Civis Sort No. 246 or 1910. 
December 23, 1910. nz 
Present: —Mr. Justice Beaman, 
SHRIGOPAL CHIRANJILAL—Pvatytier 
— APPELLANT" 
‘versus Ka | Foe 
DHANALAL GHASIRAM—Derenpaxt— 
RESPONDENT. 

Limitation Act (IX of 1908), s. 19- Acknowledgment 
- -Insolvent including debtin schedule, 

The inclusion by an insolvent-debtorof adebt in his 
schedule, which is signed Dy- him isan acknowlede. 
ment within the meaning of section 19 of the Limit» 
ation Act. 

Section 19 ig much wider and moro comprehensive ` 
in its terms than the English Statute on the subject 
of acknowledgment, and embraces every case in 
which a debtor kas acknowledged and signed or has 
mado in writing and signed an acknowledgment of a 
debt, although the acknowledgment may not have 
been to the ereditor, or may have been accompanied 
Cee ane (1885) 28 L. J. Q. Ri | 

verett v, Robertson, 5 . J. Q. B. 23; 
El. 16; 4 Jur. (N. s.) 1083; 7 W. R. 9, ae Sate Bape 
(1865) 34 L. J. Bank, 44; 4 DeG. J. & S. 651; 12 L. T, 
787; 13 W. R. 1025, Davis v. Edwards, (1851) 7 Ex. 
Ch. 22; 21 L. J. Ex. 4; 15 Jur. 1014, Courtnay v. 
Williams, (1844) 13 L. J. Ch. 461; 3 Hare 539, not ’ 
applied. i : ot, 

Mr. Jinnah, for the Plaintiffs, i 

Mr. Jaffarbhaz, for the Defendants. | 

Judgment.—An interesting and, as 
far as India is concerned, I believe, an en- 
tirely new point has been raised in this case, 
The defendant contends that the inclusion by 
him of the debt sued: for in his sched ule, 
while seeking the benefit of the Insolvency 
Act, is not an acknowledgment within the 
meaning of section 139 of the Indian Limit- 
ation Act, and does not extend the period 
within which the plaintiff can bring this suit. 

Mr. Jaffer has cited four English cases 
Everett v. Robertson (1); Ha parte Topping 
(2) ; Davis v. Edwards (3); Oourtnay x. 
Williams (4) which appear to be exactly in 
point. The English Courts seem to have felt 
no hesitation in deciding that the mere inclu- 
sion of a debt in a Bankrupt’s szhedule was 
not such an acknowledgment as the law re- 
aa ES not, operate to extend the 
period of limitation. T £ 

(1) (1885) 28 L. J. Q. B. er i. i sits 


or 


-(N. 8.) 1083; 7 W. R. 9. 


(2) (1865) 34 L. J. Bank, 44; 4 DaG. J. & S. 551. 15 
L. T. 787; 13 W. R. 1025. Aana 
Ke (1851) 7 Ex. Ch. 22; 21 D, J. Ex. 4; 15 Jari 


(4) (1844) 13 L, J. Ch. 461; 8 Hare 639, ; |. 
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decisions seems tobe that in Tngland the 
law requires suck an acknowledgment to be 
a legal, and a legally enforceable, promise to 
pay. The learned Judges do not appear to 
have founded their conclusions upon a propo- 
sition to be found in the text-book writers 
(wide Banning on the Limitation of Actions, 
3rd Edition, page 250) that a Bankrupt can- 
not give a valid acknowledgment, and a peru- 
sal of the cases cited in support of that pro- 
position suggests that the point is different. 
Had this formed any part of the ground of 
decision in the four cases mentioned, the 
Judges would surely have averted to it. 

The English Courts were administering 
the law contained in the Statutes of 21 James 
C. 16, section 3 and 9 Geo. IV., ©. 14, section 
1. The language of those Statutes is much 
narrower than, and easily distinguishable 
from, the language of the Indian Statute of 
Limitations. Section 19 is couched in much 
wider and more comprehensive terms, and is 
advisedly made to embrace every case in 
which a debtor has acknowledged and signed 
or has made in writing and signed an ac- 
knowledgment of a debt, althoughthe acknow- 
ledgment may not have been to the creditor. 
or may have been accompanied by a refusal to 
pay. In such cases the reasoning of the 
English Judges would not apply. Reading 
the language of our Statute in its natural 
sense, I do not see how it can be successfully 
argued that when a debtor puts a debt down 
in his schedule, which he signs, this is not an 
acknowledgment in writing duly signed, of 
that debt, although it is not made directly to 
the creditor, and might not bea legal promise 
to pay. Our Statute advisedly contemplates 
a much larger class of cases, and seems to 
rest upon quite a different principle from 
that which the Courts in England have ap- 
plied to the more restricted language of their 
Statutes. Broadly, the Indian law on this 
point is that when adebtor has deliberately 
(this is guaranteed by the conditions that he 
must have used writing and signed it) ac- 
knowledged a debt, he will not be allowed to 
repudiate it as from its moment of incidence, 
but only as from the moment of that confes- 
sion. This is something like estoppel, though 
it is not estoppel. It might be difficult to 
place the underlying policy of section 19 of 
the Limitation Act exactly among our legal 
principles. But itis plainly different from 
the narrow ground of the English cases, re- 
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fusing any extension of the pariod of limita- 
tion, except upon what is a legal and legally 
enforcsable later promise to pay. And I am 
quite clear that where an Insolvent has 
written down a debt in his schedule, as owing 
that debt to a named person, and has signed 
the schedule, that is a sufficient acknowledg- 
ment uuder section 19 of the Indian Limita- 
tion Act, to extend the period of limitation. 

I may observe in passing, that in England 
time would not run against an Insolvent after 
the vesting order, for the reason that all his 
assets thereupon vest inthe Official Assignee 
as trustee for the creditors. But there does 
not appear $9 be anything in onr Statute of 
Limitation, to stop time running once it had 
begun to ran, for any such reason. 


(s. c. 13 Bom. L. R. 126.) 
BOMBAY HIGH COURT. 
CeiminaL Revisros No. 410 or 1910, 
January 25, 1911. 
Present:—Mr. Justice Russell and 
Mr. Jnstice Batchelor. 


In re JEHANGIR D. DAVAR—Apericant, 
Bombay Motor Vehicles Act CII of 1904), s. 2— Motor- 
car—Reckless or negligent driving—Evidence--Rule of 


_the road. 


The accused, who was driving his own motor car, 
attempted to pass a victoria which was a little ahead 
of him on the left, but ds he was doing so the driver 
of the victoria turned if suddenly to the left with 
the result that it collided with the motor cur. 
The accused was, on these facts, convicted of driving 
his motor car uogligently and recklessly: 

Held, that the victoria driver having first direéted 
his carriage towards his right was not justificd in so 
suddenly changing his course back to the left as to 
place the overtaking motor in the position of ditti- 
culty which he did, and that, therefore, the accused 
could not be said to have been negligent or rockless 
in driving his motor car. 

Per Butchelor, J—The rule of the road is not an 
invariable or inflexible rule, and a deviation from it 
may upon occasion be not only justifiable but ac- 
tually necessary, 

Wayde v. Lady Carr, (1823) 2 D. and R. 255; 1 L. J. 
(o. s.) K. B. 63; 25 R. R. 554 followed. 

The mere passing of another vehicle on the left is, 
no doubt, primarily evidence of negligence, but the 
inference arising from this solitary circamstance may 
be rebutted by the other circumstances appearing in 
the case. 

Section 2 of the Bombay Motor Vehicles Act 
requires the Court to have regard, not only io the 
side on which one vehicle passes another but to all 
the circumstances of the case, inclnding the nature, 
condition and use of the yoad and to the amount of 
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traffic which actaally is or may reasonably be 
expected at the time on the road. 
Mr. Lowndes (instructed by Messrs. Unwalla 
and Phirojshah), for the Applicant. 
Mr. R. W. Desai, for the Crown. 


Judgment. 

Russell, J.—I do not think it desirable to 
reserve our judgment, in this case. In my 
opinion in dealing with eases of this kind— 
aud this is not likely to be the last of such 
cases in Bombay—it is extremely desirable 
to have regard to: section 2 of the Motor 
Vehicles Act (Bombay Act II of 1904). That 
section says :— 

“ Whoever drives.a motor vehicle reckless- 
ly or negligently or at a speed or in a manner 
which is dangerous to the public, having re- 
gard to all the circumstances of the case, 
including the nature, condition and use of the 
road, and to the amount of traffic which 
actually is at the time, or which might 
reasonably be expected to be. on the road, 
may on eonviction be punished with fine, and 
so on.’ 

Therefore you haye to consider at least 
eight different points i in dealing with a case 
of this nature. Above all, in this particular 
case you have to pay regard to all the circum- 
stances of the case. 


It has been truly pointed out by Mr. Desai 
that wearenut sitting in appeal, butin revision, 
and must actin aceordance with the sections 
to which Mr. Lowndes has referred us. We 
have to decide on the “legality or propriety ” 
of the decision of the Magistrate. 


T, therefore, do not propose to deal with 
this case in any way as if it were an appeal. 
But it appears to me that the learned 
Magistrate has erred i in law. He has found 
at the bottom of page 12, * “that it is clear in 
his opinion from the evidence that at one 
time the hack victoria was in such a position 
that the accused thought he could safely pass 
oh the left” and I think this conclusion is 
correct, 2. e., he intends to find that there was 
ab onetime ample room for the accused to 
pass on the left hand side of the victoria, t. e., 
on the wrong side of it. Then he goes 08. 
at the top of page .13:“at the same time 1 
think it is established beyond reasonable 
doubt that he decided to pass on the wrong 
side and to take the risk of the hack victoria 
coming more to the left.” 

Qn the first reading, that passage, in his 
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judgment misled me, but it is dias from, 
what was said by the learned Counsel and. 
from what my learned brother pointed out. 
that what'the Magistrate means is that the 
accused decided to pass on the wrong sidaj 
and to risk the danger of the hack victoria 
coming more to the left. In coming to that. 
conclusion he has not paid sufficient attention- 
to the question, by whom was the danger, 
caused ? I think he found that the 
danger ” was caused by the victoria coming. 
suddenly-over again to the left which was 
the act of the driver of it and not of the acs 
cused. 

It comes to this lien that in consequence of 
the action of the driver ofthe victoria the driver 
of the motor car was put in such a difficult 
position. that he had all of a sudden to decide 
between which of two courses he would adopt. 
The Magistrate has failed to hold that the 
victoria driver having first directed his 
carriage towards his right was not justified in 
so suddenly changing his course back to the 
left as to place the overtaking motor in the 
position of difficulty which he did. This be- | 
ing so, it cannot be said that the accused was 
reckless or negligent having regard to all the 
circumstances of the case within the section 
of the Act. 

As far as I understand the Magistrate’s 
judgment, no question arises that the ac- 
cused was going at a speed dangerous to:tije 
public. 


For tese reasons I am of opinion that thia 
conviction, and sentence cannot be. sustained 
and ought to be reversed and the fine, if paid, 
must be refunded. 


Batchelor, J.—I am of the same opinion. 
It seems to me, having read the judgment 
with the best attention that I can give to’. it, 
that it can be sustained only on the footing 
that the passing of another vehicle on the 
left is, witho ut more, conclusive evidencezof 
recklessness or negligence; and I can only 
read the judgment as based on the supposi- 
tion that, that is in law a good proposition. 
I am of opinion that the proposition is not 
good in law and it appears to me that the 
words of section 2 of Bombay Act II of 1904 
leave no doubt on the subject inasmuch as 
they require the Court to have regard, not 
only to the side on which one vehicle passes 
another, but to all the circumstances of the 
case, including the nature, condition and nse 
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of the road and to the amount of traffic which 
actually is or may reasonably be expected at 
the time on the road. 

In this view of the case the findings of the 
learned Magistrate do not, I think, in law 
suffice to sustain this conviction, for, I am 
unable to extract from the judgment any 
further finding against the petitioner than 
that in fact he passed the victoria on the left 
side. The mere passing ôf another vehicle 
on the left is, no doubt, primarily evidence of 
negligence, but the inference arising from 
this solitary cirenmstange may be rebutted 
by the other circumstances appearing in the 
case. As was said in Wayde v. Lady Carr 
(1), a decision which appears to me consistent 
with the provision of sectiòt 2 of the Indian 
Statute, the rule of the road is not an in- 
variable or inflexible rule, and a deviation 
from it may upon occasion be not only 
justifiable but actually necessary. The learn- 
ed Magistrate writes: “Itis clear, in my 
opinion, that atone time the hack vic- 
toria was in such a position that the ac- 
cused thought he could safely pass on the 
left,” and the Magistrate does not suggest 
that the petitioner, who admittedly is a 
driver of unusual skill and experience, erred 
in so thinking; nor does the Magistrate ex- 
press any inability to accept the evidence 
given by the petitioner or his witness Mr. 
Bhabha. Butif that evidence be accepted, 
then the deviation from the ordinary rule of 
the road did not in this case amount to negli- 
gence or recklessness within the meaning of 
the Act. 

For these reasons I agree that the convic- 
tion and sentence should be set aside. 

Oonviction and sentence set aside. 


(1) (1828) 2 D. and R. 255; 1 L. J. (0. s.) K. B. 63; 
25 R. R. 554. 





(s. c. 13 Bom. L. R. 181.) 
BOMBAY HIGH COURT. 
Criminat Reviston No. 398 or 1910. 
February 9, 1911. 
Present:—Sir N. G. Chandavarkar, Kr, 
Judge, and Mr. Justice Heaton. 
Inve LAXMAN RANGU RANGARI— 


APPLICANT. 
Criminal Procedure Code (Act V of 1898), s. 520— 
Diszesal of property—Case appealable to Sessions Court 


--Tisirict Magisirete not competent to deal with order 


— Jurisdiction—-Notice—Practice. 


Where a case is appealable to ihe Sessions Court, 
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a District Magistrate has no power to deal with an 
order regarding the disposal of the property under 
section 520,Criminal-Procedure Code, the only Court 
which can deal with such order is the Sessions 
Court. 

Where the case ‘is one in which confirmation is 
required, a person aggrieved by the order regardiug 
the disposal of the property must go to the Court of 
confirmation. Where there is no appeal and confirm- 
ation is not required, he may go to the Court of revi- 
sion or reference. 

- An order regarding the disposal of property should 
not be interfered with by a higher Court without 
notice to the other side. | 


Mr. Nilkanth Atmaram, for the Applicant. 

Mr. R. R. Desa, for the Complainant. 

Mr. G. S.. Rac, Government Pleader, for 
the Crown. . 

Judgment. 

Chandavarkar, J.— The District Magistrate 
had no jurisdiction to deal with this matter 
after there had been an appeal in the Sessions 
Court, andafter that Court had confirmed 
the conviction and sentence. The terms of 
section 520 of the Criminal Procedure Code, 
1898, do not give any jurisdiction to the 
District Magist: ate under the circumstances of 
this case. The Court.of Revision such as that 
of the District Magistrate can ouly interfere 
where there was no appeal to the Sessions 
Court. Here there was an appeal to the 
Sessions Court and the Sessions Court did 
exercise its jurisdiction. And, further, even if 
the District Magistrate had jurisdiction, 
he ought not to have disposed of the 
matter without giving notice to the 
petitioner. The District Magistrate was 
clearly wrong in upsetting the order of 
the trying Magistrate merely on the re- 
presentation of the opponent, Therefore, tle 
rule must be made absolute by setting aside 
the order of the District Magistrate and re- 
storing {hat of the trying Magistrate. 

Heaton, J.—I concur in the order proposed. 
This is a case which, it seems to me, is 
governed by section 520 of the Code of 
Griminal Procedure. That section, to my 
mind, is perfectly clear and its meaning is 
this; that where the case is one in which 
an appeal lies, any .party aggrieved by an 
order as to the disposal of the property 
must go to the Court of Appeal. Where 
the case is one whera confirmation is re- 
quired, he must goto the Court of confirma- 
tion, where it is neither the one nor the other 
he may go to the Court of reference or re- 
vision. Here the case is one in which in 
appeal lay, and, therefore, it seems to me 
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that the-only Court which could deal with 
the order regarding the disposal of the pro- 
perty under section 520 is the Court of Ap- 
peal; in this case the Court of Session. 
Therefore, the order made by District Magis- 
trate was made without jurisdiction. 

Order set aside, 





(s. c. 13 Bom. L. R. 133.) 
BOMBAY HIGH COURT. 
Ortetvat Civit Sore No, 491 or 1909. 
October 10, 1910. 
Present:—Mr? Justice Beaman. 
DWARKAPRASAD RAGHUBIR 
AND ANOTHER—PLAINTIFFS 
versus 
JAMNADAS GORDHANDAS—Devenpant, 

Hindu Law—Joint family property—Self-acquisi- 
tions—Burden of  'proof—Presumption—Nucleus— 
Re-union—Evidence. h 

The general presumption of Hindu Law is that 
families are joint and where separation is alleged the 
onus of proof lies inthe first instance on the party 
who makes the allegation. 

It is nota presumption of Hindu Law that every 
member of a joint Hindu family, who is found tobe 
‘in possession of property at his death, has necessarily 
acquired that property asa member of the joint 
family and so imprinted upon it the character of 
joint family property. Before that presumption can 
be drawn, it lies upon the party so alleging to prove 
that there was at least a nuclens of joint family pro- 
perty, out of which the property ultimately acquired 
by-an individual may be fairly said to have grown. 

‘The questions as to what, constitutes a nucleus fof 
joint family property depends on the circumstances of 
each case, But some limits must be imposed on the 
doctrine of nucleus. 

If there has been a separation among members of a 
joint Hindu family, it requires very strong evidence 
to prove re-union after many years. 


Where a Hindu migrated to Bombay more than 40 
years ago, and there worked entirely independently 
and unassisted by his family: Held, that his earnings 
were self-acquisitions. 

Mr. Sethna, with Mr. Seervat, for the 
Plaintiffs. f 
_ Mr. Vaidya, with Messrs Jaferbhai and 
Davar, for the Defendant No. 1. 

Judgment,.—this is a suit by the 
plaintiffs, the nephews- of Ihe deceased Ra- 
ghunandan, against the defendant No. 1, who 
is the executor of his Will. 


The plaintiffs seek to recover their share 
of Raghunandan’s property on the ground 
that it is joint ancestral property and that, 
therefore, Raghunandan had no power to dis- 
pose of it by Will, 
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The case has been strenuously contested 
on behalf of the plaintiffs by Mr. Sethna, who 
has laid-before the Court the fullest materials 
at his disposal and urged every argument 
which ingenuity could suggest. Still I car- 
not help feeling at the close of the case, as I 
felt at a very early stage of its progress, 
that the plaintiffs had really no case at all. _ 

Mohanlal died many years ago, leaving two 
sons; the testator Raghunandan and his 
brother Raghbir. It is alleged by the defend- 
ant, and the plaintiff is not ina position .to 
contradict it, that Raghunandan left Wis 
native place Unao môre than forty years ago, 
somewhere about the year 1866, and came 
to seek his fortune in Bombay. Since then 
he appears to have lived and worked with 
considerable success uninterruptedly in Bom- 
bay until his death. There may, of course, 
have been occasions on which he may haye 
returned to pay temporary visits to his native 
place. It isin evidence that he was a man 
of many occupations and it is contended on 
behalf of the defendant that the result of his 
exertions was a considerable fortune repre- 
sented by the numerous properties disposed 
of by the Will. 

The case started upon the general presump- 
tion of the Hindu Law that families are joint 
and the onus of proof of separation lay in the 
first instance on the defendant. While that 
is a presumption of the Hindu Law, it is not 
a presumption of the Hindu Law that every 
member of a joint Hindu family who is found 
to be in possession of property at his death lias 
necessarily acquired that property as a mem- 
ber of: the joint family and so imprinted 
upon it the character of joint Hindu family 
property. Before that presumption can be 
drawn, it lies vpon the party so alleging 
to prove that there was at least a nucleus’ of 
joint family property, out of which the pro- 
perty ultitiately acquired by an individual 
member may be fairly said to have grown; 
and itis here that the plaintiff’s case is so 
weak that I think itis no exaggeration to 
say thaf it is entirely without foundation. A 
considerable amount of documentary evidence 
kas been laid before the Court commencing 
with what is alleged to be the release or 
memorandum of separation between the 
brothers Raghunand:n and Raghubir in the 
year 1877. Mr. Sethna has commented 
severely upon this paper, pointing oib 
Many indications in his opinion at least of 
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-its untrustworthiness ; and [ cannot deny that 
there is considerable force in the criticism, 
and that looking at the paper in its present 
‘state it may very fairly be open to some sus- 
picion, There can, however, I think be no 
-doubt- that the original, of which the paper 
now in Court is alleged to be a copy, was sent 
by Raghunandan to his Vakil in the Unao 
Court in connection with a case which he was 
prosecuting there in 1908, and as Raghubir 
had died in 1904, it is clear that the paper, 
if indeed Raghubir was in any way a 
party to it, could nob*have been concocted 
for tha purpose of that case in Unao. At 
first I was inclined to think that both the 
paper Exhibit 2 and the release Exhibit 
‘3 purporting to be executed by Ragkubir 
to his brother Raghunandan for the use of a 
small house in Bether may very well have 
been concoctions between the two brothers 
designed to defeat the mortgagee who had 
obtained a decree against Raghubir upon a 
mortgage which the latter had separately 
executed. But having regard to the date of 
the litigation and the death of Raghubir 
this is plainly impossible, and if these papers 
are fabrications they must be the sole work 
-of Raghunandan and the signature, purport- 
ing to be the signature of Raghubir, upon 
‘them must be a deliberate forgery. I do 
< know that the plaintiffs have gore quite the 
length of alleging that; but as I have said 
both these papers have been very adversely 
„criticised, and perhaps it would be unsafe 
to attach too much importance to them. In 
view, however, of the practically undisputed 
fact that Raghunandan left his country so 
far back as 1866 and must by 1877 have 
found encouraging prospects in Bombay, 
there is nothing in the least antecedently 
improbable in his having separated from 
his brother and in both of them having 
entered into this memorandum of partition 
in 1877. So far as the probability itself 
goes, this memorandum, dealing as it does 
apparently with comparatively valueless 
moveables, is entirely consistent with what 
the evidence would lead one to suppose was 
the condition of the family in Bether or Unao 
about that period. So, too, if the lease of the 
house in Unao purporting to be executed by 
-Raghubir to his . brother Raghunandan is 
& genuine document, that would go very far 
to dispose of the plaintiffs’ contention that 
the family remained jdint and undivided, 
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But, even assuming that both those documents 
are entirely untrustworthy, what evidence 
is there that when Ragnunandan came to 
Bombay there was a nucleus of the joint 
family property which can fairly be regarded 
as the root of this subsequent prosperity? 
And some limits must be imposed upon 
this doctrine of nucleus. It is obviously im- 
possible to draw any hard and fast line and I 
should be the last to make any such attempt 
between how much may be called and how 
much may not be called a nucleus of the joint 
family property. But if the joint family funds 
could be stretched no further than providing 
a railway ticket from Unao to Bombay and 
possibly a few rupees over to support 
that member of the family who had decid- 
ed to launch himself independently upon 
the world, I think it will -be absurd to treat 
that as the true foundation of any fortune 
which he might subsequently have accumulat- 
ed. The proverbial sixpence in the 
millionaire’s pocket on arriving at a great 
city perhaps might lend some colour to so ex- 
treme a theory; and pressed to its logical 
-conclusion a few rupees or annas which may 
enable a man to transport himself from a 
non-commercial village to a large commercial 
¿centre might be regarded as' the primary 
means of any subsequent successes he might 
obtain at the latter place. But I for one do 
not think that the doctrine ought to be car- 
ried to such lengths, which, I confess, appear 
to me to be ridiculous. Andthere is nota 
jot or tittle of evidence in this case to show 
that at his arrivalin Bombay Raghunandan 
had any ancestral moneys with him or that 
he depended after his arrival in Bombay upon 
any remittances from the joint family funds. 
Doubtless as the case unfolded, the learned 
Counsel, who has made such a gallant fight 
for the plaintiffs, felt this difficulty, and the 
attack was shifted to another ground, Ata 
later stage it was sought to convince the 
Court that Raghubir came to Bombay and 
earned a great deal of money; more than 
Raghunandan bad been able to do, and all of 
it he very confidentially handed over to his 
brother onthe understanding that they were 
members of a joint family and then returned 
to end his life in abject poverty in Unao. 
Now, in fact, if there had been a separation 
when Raghunandan left the family village in 
1866, and to allintents and purposes there 
.was a separation, then so far as Raghu. 
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mandan was concerned, I should need very 
-strong evidence indeed to convince me that 
as late as 1898 the brothers re-united. I say 
there was probably in fact a separation when 
Raghunandan left in 1866. Though a formal 
division of the utensils and moveables that 
the two brothers possessed was not effected 
according to the defendants’ case till 1877, 
still up to that period -and ever since he 
transferred himself from Unao to Bombay. 
-Raghunandan had been supporting himself 
by his own independent exertions without 
any assistance whatever from the joint family 
estate in Unao, then whether or not he had 
chosen to make a family partition then or 
later with his brother, the character and 
quality of his earnings as an independent 
worker in Bombay would probably have re- 
mained unaffected. I introduce the word 
“possibly ” because it is a‘common principle 
of this branch of the Hindu Law that when 
an undivided member of the-family seeks a 
partition he must bring all his property into 
hotchpot. Therefore, had it really been aques- 
tion of a partition of a joint ancestral family 
‘property in 1877 and ifat that time Raghunan- 
dan had been in a position to’contribute any- 
thing, I do not see why Raghubir might not 
have insisted upon all that being thrown into 
the common stock. I do not’ say at the 
game time, that he could. have insisted 
upon that necessarily ‘with ‘success as 
Raghinandan might have been able to prove 
that all he had earned in Bombay he had 
entirely earned by his exertions and had 
kept rigidly separate and distinct as his self- 
acquisition. However that may be, and 
taking Exhibit No. 3, the release of 1877, 
to be a genuine paper which [ am disposed to 
think it is, there can ba no question of any 
commensality between the brothers after that 
year, unless indeed the plaintiffs are able to 
satisfy me that after having once separated 
they re-united. Now, Exhibit 12 consists of 
eight letters evidently written by Raghubir 
to his prosperous brother Raghunandan, 
commencing with the year 1887 and ending 
in 1896. All those letters conclusively show, 
if they are genuine, that Raghubir had re- 
cognised and accepted the fact of the parti- 
tion, and that he regarded his brcther’s pro- 
perty as his self-acquisition upon which he 
had no rights. The letters are, speaking 
broadly and generally, abject, begging letters, 
guch as certainly would not have been 
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written by one brother to another if the writer 
had believed himself to be entitled to half of 
the recipient’s wealth. So that, taken in con- 
nection with the lease and the release, those 
letters go very far towards bheing conclusive 
proof that the brothers had separated long 
ago. Add to that the evidence of the first 
plaintiff who rather unexpectedly, I think, 
admitted that his father Raghubir owned 
oue small property at least in his native place 
in which the deceased Raghunandan his 
brother had no share. Such a circumstance 
is again incompatible with the plaintiffs’ 
theory that the brothers had remained joint 
and undivided. Then there is the evidence of 
the plaintiffs’ witnesses, the first two of 
whom speak to the status and relations of 
the family consisting of Raghunandan, his two 
nephews aud defendant No. 2 the widow of 
his predeceased:son Bholanath. That evidence 
goes no further than that Raghunandan kept 
these young boys.with him and treated: them 
as though they were members of his own 
family. That is very likely. The plain- 
tiffs themselves admit that when they came 
to Bombay virtually paupers the uncle 
treated them with consistent kindness, main- 
tained them and found employment for 
them. It is indeed suggested by these 
witnesses that thé earnings of the two 
plaintiffs ware contributed to the family 
exchequer. One of those boys used to be 
sent out selling sweetmeats and the other 
apparently worked somewhere as a Ramosi. 
Neither of them could have earned more 
than 5 or 10 rupees a month at the out- 
side, and the suggestion of contributions 
to the family purse to justify the con» 
clusion that these waifs and strays were 
really joint in a pecuniary sense with the 
wealthy uncle seems to me too absurd for fur- 
ther consideration. 

Then we have the evidence of Mungal- 
das Devidas, who is brought to support the 
alternative case on which the plaintiffs are 
now forced to rely. That evidence again, 
I think, does not need any very serious 
consideration or detailed criticism. If we 
believe this man, we should heve to be- 
lieve that Raghubir earned very large sums 
of money indeed in Bombay as a Pandit, 
The witness gives us two instances in one 
of which Raghubir is said to have been 
paid Rs. 450 for seven days’ katha-read- ` 
ing and a very much larger sum for 
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‘performing similar. priestly functions on 
-another occasion. At that rate it would be no 
‘exaggeration to conclude that he might, if 
he had continued practising these remunera- 
tive offices, have earned from ‘anything 
like twenty to thirty thousand rupees a 
«year; and it is utterly absurd to -suppose 
that if he had that capacity and was 
aware of it he -woula have . continued for 
‘years in the indigent and miserable cir- 
-cumstances in which he repeatedly port- 
. xayed himself to his, brother in the-letters, 
Exhibit No. 12. Nor can Limagine why in 
fact if he found Bombay so remunerative 
= field he should have returned to. die in 
poverty in his native place. Now, it is 
sought to be ‘suggested by this evidence 
that whether the brothers had been’ undivid- 
‘ed or not all along, whether or not they 
had been separate or re-united, a great pro- 
portion at least of the purchase-moneys of the 
properties disposed of by Raghanandan in his 
Will had been contributed by Raghubir. If 
that in fact were so, we should have to deal 
with “a somewhat different. set of considera- 
tions from those which are peculiar to the 
doctrine of the Hindu. Law. But the ans- 
wer to tbis is complete and crushing. 16 
was in 1954 Sambat (that would be 1898 
A. DJ), ‘that the witness says that Raghubir 
came to- ‘Bombay and was so successful in per- 
forming these priestly functions; but be- 
fore 1898 all the properties (with a single 
exception): mentioned in the Will had al; 
ready been bought by the deceased Raghu- 
nandan,.and, as I -haye already pointed 
out, af” any rate as far back as 1887, we 
had the ‘best possible evidence of the total. 
inability ‘of Raghubir to .have contributed 
‘a penny towards the purchase-money. So 
far from being able to contribute moneys 
to be spent in purchasing immoveable pro- 
erties’ he continually complained of being 
-unible to support himself ; and I do not re- 
` collect . a single word in the evidence or in 
“the documents which make up the records 
of this case, which would justify me in 
‘supposing that his circumstances had been 
more flourishing before 1885, 


Since then, in the first place, I think 
there is satisfactory evidence that, a for- 
mal partition had been come to in 1877; 

_ since, in. the next place, even if there had 
been no such evidence I think the ad- 
mitted fact that Raghunahdan had come 
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to Bombay in 1866 and had since worked 
entirely independently and unassisted would 


have been  sufficieht to justify the con- 
clusion that all his earnings were self- 
acquisitions ; since, “thirdly, I am utterly 


unable to ‘believe that ‘either in the case 
of. Raghukir or his ebildren, the plaintiffs, 
was there any re-union ; and since, fourth- 
ly, I cannot for a moment entertain the 
plaintiffs’ last desperate suggestion that a 
considerable’ proportion of the purchase- 
money was in fact contributed by Raghu- 
bir, it follows that: I> can discover not 
the slightest ground upon which the plain- 
tiffs could by the remotest possibility hope 
to succeed. 

I must, therefore, dismiss this sut with 
all costs and as the defendant is an exe- 
cutor, those costs must be taxed as be- 
tween attorney and client. If the defend- 
ant cannot recover his costs from the 
plaintiffs, they must come out of the, 
estate. a 
Suti dismissed. | 

` Attorneys for the Plaintiffs: Me. Payne. 
§ Oo. 

Attorneys for the Defendants: Messrs 7’. A.’ 
Gandhy and. Payne § Oo. - 
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BOMBAY HIGH COURT. 

First Civiu Arrear No. 57 or 1910, 

| December 9, 1910, - 

Present:—Mr. Justice Batchelor and 
Mr. Justice Rao., oa 
JEHANGIR- DADABHAI—Apventant a 

versus 

-KAIKHUSRU KAVASHA—RESPONDENT. 

Succession Act (X of 1865), ss. 82, 111, 125—Testator 
—Wili— Gift absolute—Restrictions on alienation and ` 
disposul-—Defeasibility of gift on happening of. sub- 
sequent event—Events nct happening—Ewecutory Y gift 
—Distribution of estate—Palak sen. 

A testator in clause 2 of his Will provided that his 
sons A, and B. “were proprietors half and half of; 
the whole estate.” The further clauses of the Will 
placed restrictions on the powers of enjoyment, 
alienation and disposal of property given to A. and 
‘B. The elder son A. was a person of weak intellect 


.so the testator gave the control and management 


of the property to the younger son, directing that 
both the heirs living together were to enjoy 
the whole property in equal shares, If A. had a’ 
son born to him, half of the estate was to be mads 
‘over to that son on his attaining fullage. If no 
Son was born to him, then B. was directed to give hig 
own son as palak to A. and all the clauses of the Will 
were made applicable to the palak son, A. died with. 
out having a natural born son, and on the third day 
after his death B. gave his son C. as palak to 4.° A 
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dispute arose asto A.’s inheritance between the palak 
son and the heirs of A.: 

Held, (1) that d. and B. each took an absolute 
interest in half the estate given to him by clanse 2 of 
the Wil. 

Tagore Will case, (Juttendro Bohun ‘lagore v. 
Ganendra Mohun Tagore), (1872) L. R. I. A. Sup. 47 
at p. 65; 9 B. L. R. 377, followed. 

12) That the restrictions on the powers of enjoy- 
` ment, alienation and disposal of property were void 
as being repugnant to the absolute gift. 

Ashutosh Dutt v. Durga Churn Chatierji,6 I. A. 
182 at p. 186; 5 C. 488; 5C. L, R. 296, Hualibarton v. 
Ihe Administrator General Bengal, 21 0.488, Lala Ram 
Jewan Lal v, Dal Koer, 240. 406, Raikishori Dasi v. 
Debendranath, 15 I. A. 37; 15 C. 409, relied upon. 

(3) that the absolute gift to A. was defeasible in 
the event of his having a son and that son attaining 
majority, but as that event did not occur, the absolute 
gift became indefeasible. 

(4) that the words “all the clauses of the Willare 
applicable to the palak son” were too vague to be 
susceptible of the interpretation that there was gift to 
the palak son; that the testator probably intended by 
these words to make the palak son subject to the same 
restrictions as to enjoyment and alienation as the 
other heirs and that there was no gift or legacy to C. 
either as a persona designata or asa palak son. 

(5) that even if there was an executory bequest to 
C. it was void as the event, on the happening of 
which legacy to C. was to take effect, did not occur 
before the testator’s death, which would ordinarily be 
the period of payment or distrioution of the fund 
bequeathed. 

Edwards v. Edwards, (1852) 15 Beav. 357; 21 L. J. 
Ch, 324; 16 Jur. 259, O'Mahoney v. Burdet, (1874) L. 
a TH L. 0. 888; 31 L. T. 705; 23 W. R. 361, not ap- 
plied. 

It is an established rule of construction that the 
question is not what the testator meant but what is 
the meaning of the words used. 

. Bullock v. Downes, (1860) 9 H. L. C. 1, relied upon. 


First appeal from the decision of the 
First Class Subordinate Judge at Thana, in 
Suit No, 152 of 1910. 

Messrs. L. A. Shah, K. A. Padhye and 
T. R. Desai, for the Appellants. 

Mr. Tarapurvalla with Messrs Wudia and 
Gardhi and Ratanlol Ranchhoddus, for Re- 
spondents Nos. 1 and 2. 

Judgment.—One Dadabhoy Byramji, 
a Parsi inhabitant of Tarapur, died on 21st 
August 1866 after having made a Will in the 
Gujarati language on 8th August 1866. He 
left two sons Pallonji and Jehangirji (defen- 
dant No. 1). Pallonji, the elder son, was a 
person of weak intellect and unable to look 
after his affairs. Jehangirji entered upon 
the management of the whole estate 
immediately after his father’s death. He 
obtained probate of his Will in 1867. His 
son Byramji (defendant No. 2) was about 
five years old at the time of the testator’s 
death, 
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Pallonji died in 1897 leaving a widow 
Kuverbai (defendant No. . 3), his son-in-law, 
Kavasha, husband of a predeceased daughter 
(defendant No. 4), and his daughter’s son 
Kaikhushru (plaintiff). Pallonji was twice 
married but had no son born to him, Pallonji 
was living with his brother Jehangirji up to 
his death, 

Ov 7th March 1906, the plaintiff, as the 
coustituted attorney of Kuverbai, applied for 
letters of administration to Pallonji’s estate. 
On 22nd December 1909, letters of administra- 
tion were granted to the plaintiff. 

On 6th April 1909 plaintiff filed the 
present suit, praying inter alia for the follow- 
ing reliefs :— 

(1). That defendant No. 1 be ordered to 
account for his management of the estates of 
Dadabhoy and Pallonji. 

(2). That the rights and interests of plain- 
tiff and defendants Nos. 3 and 4 in the 
estates aforesaid be ascertained, declared and 
awarded to them. 

(3). That partition be made of the pro- 
perties of Pallonji and defendant No. 1 
amongst the parties entitled thereto in 
accordance with their respective interests. 

Defendants Nos. 1 and 2 contended inter 
alia (1) that under the Will of Dadabhoy the 
moiety of the property bequeathed to Pallonji 
passed on his death to defendant No. 2 as 
the palak putra of Pallonji, (2) that defendant 
No. 1 did not manage the property asa 
trustee for Pallonji, and (3) that the suit was 
barred by limitation. 


The Subordinate Judge held that upon 
the true construction of Dadabhoy’s Will his 
sons Pallonji and Jehangirji took an absolute 
interest in equal shares in the residuary estate, 
that Jehangirji managed Pallonji’s half share 
jn the estate as a trustee for Pallonji, that 
Byramji (defendant No. 2) did not take any 
interest under Dadabhoy’s Will, that the suit 
was in time, and that Pallonji’s estate passed 
on his death to his heirs—plaintiff and defend- 
ants Nos. 3 and 4, their shares being one- 
ninth, two-thirds, and two-ninths, respectively. 
The Subordinate Judge passed a preliminary 
decree, appointing a Commissioner to take an 
account of the property of Dadabhoy which 
came into defendant No. Is possession since 
Dadabhoy’s death, and report as to what 
fund, moveable as well as immoveable, was 
now available for distribution among the 
heirs of Pallonji. 
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Against this decree defendants Nos. 1 and 
2 appeal to this Court. 

It is contended on behalf of the appellants, 
that under Dadabhoy’s Will Pallonji did not 
take an absolute interest in the moiety of 
the estate given to him, that he had only a 
right to enjoy the income of the moiety till 
his natural: born son attained the age of 
majority,-and that on the happening’ of that 
event the son would be entitled to take 
possession of the moiety. 

It was further contended for the appellants 
that as no son was born to Pallonji, Byramji 
(defendant No. 2) was given as a palak son 
to Pallonji and as such was entitled to the 
whole of Pallonji’s half share, in the same 
way and on the same conditions as his natural 
porn son, if he had had any. 

Lastly it was contended that defendant 
No. 1 had not been in management of 
Pallonji’s share as an express trustee, and 
that the suit was, therefore, governed by 
article 120, and not by section 10, of the 
Limitation Act XV of 1877. 

Atan early stage of the argument we 
expressed our opinion that the suit was not 
barred by limitation, as Jehangirji was not 
only an executor but also a trustee in whom 
a moiety of the esiate was vested in express 
trust for the:benefit of Pallonji, and that the 
case fell within the purview of section 19 of 
the Limitation Act. i 

The case entirely turns on the construction 
of Dadabhoy’s Will. The material portions 
of the Will bearing on the questions at issue 
are paragraphs 2, 3, 5, 8 and 11. 

The first question to be determined is, 
what interest does Pallonjitake in the property 
bequeathed to him ? 

Paragraph 2 provides “the name of the 
elder son is Pallonji, the name of the 
younger son is Jehangirji. The said two sons 
are proprietors half and half alike, and in 
equal shares, of my whole estate, outstand- 
ings, debts, title and interest.” 

Under this clause it is perfectly clear that 
Pallonji took an absolute estate in one 
moiety of the testator’s property. Section 
82 of the Indian Succession Act provides 
“where property is bequeathed io any 
person, he is entitled to the whole in- 
terest therein of the testator, unless it appears 
from the Will that only a restricted interest 
was intended for him.” This is also the rule 
laid down in the Tagore Will case (Juttendro 


gift and sale.” 
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Mohun Tagore v. Ganendra Mohun Tanjore(1), 
where their Lordships of the Privy Council 
observe that “ where an estate is given to a 
man simply without express words of inherit 
ance, it would, in the absence of a conflicting 
context, carry by Hindu law (as under the 
present state of lawit does by Will in E ngland) 
an estate of inheritence.” Applying this 
principle to the present case there is no doubt 
whatever that Pallonji took an absolute in- 
terest in the property given to him by clause 
2 of the Will. Is thereanything inthe rest 
of the Will to control or restrict this absolute 
interest? Clause 3 provides “ none of my 
heirs have power in any way to mortgage or 
sell or give in gift or in charity, &c., or to 
dispose of in any other way whatsoever the 
immoveable and moveable estate belong- 
ing to me, the testator, which there is or may 
be according to (my) books and according to 
the partition &c., the half shara of the Inam 
Khoti Watan village of Velgam appertaining 
to my share. Both the heirs are to take care 
of the said estate and look after it and both 
the heirs living together are duly to enjoy 
the balance which may remain after payment 
of the Government assessment.” Clause 8 
further provides—“ If any of my heirs after 
my death carry on any trade or business of 
any nature whatsoever, and if a loss or defi- 
ciency occur therein, the risk on account 
thereof (shall) be on the heir (so) trading. 
The claims or demands of the creditors in 
regard to the same shall not avail at all 
against my estate. The whole of my estate 
is given by me, for the maintenance of my 
heirs and their descendants. ” 

These clauses undoubtedly place restrictions 
on the powers of enjoyment, alienation and 
disposal of the property given to both Pallonji 
and Jehangirji. Butsach restrictions, being 
repugnant to the absolute gift already made 
under clause 2 of the Will, are invalid and 
inoperative and opposed tolaw. In Ashutosh 
Dutt v. Doorga Churn Chatterji (2) the testa- 
trix by her Will provided inter alia as follows : 

This property of mine will not be liable for 
the debts of any person. None will be able 
to transfer it. None will have the rights of 
The Privy Council held 
that these restrictions on alienation “being 
inconsistent with the interest given were 
ae (1872) L. R. I. A. Sup. 47 at p. 65;9 B. L. R. 


(2) 6 I. A. 192 at 196; 5 C. 439; 5 O. L. R. 296, 
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wholly beyond her power and must be 
rejected as having no operation.” 

Mr. Shah contends that, reading clause ð 
with clauses 3 and 8, it was the intention of 
the testator not to confer an absolute estate 
on Pallonji but to give him only a right to 
enjoy the income of one-half of the estate 
subject to the control and management of 
his younger brother Jehangirji. Itis urged 
that he must live with his brother and enjoy 
the income but has no right to separate 


possession, enjoyment and partition of 
his share. In support of this conten- 
tion Mr. Shah relies on the words in 


clause 3: “Both the heirs are to take care 
of tbe said estate and look after it and both 
the heira living together are duly to enjoy 
the balance which may remain after payment 
of the Sarkar’s assessment”, and in clause 8 
“The whole of my estate is given by me, the 
testator, for the maintenance of my heirs 
and their descendants,” in clause5: ““There- 
fore he (Jehangirji) is to carry on according 
to my testamentary (writing) the whole 
management by his true and pare integrity 
and both the heirs are equally to enjoy half and 
half alike the whole estate with unanimity 
with my elder son Pallonjiin such a way as not 
to injure his (Pallonji’s) rights.” It appears 
to me that these directions about the mode 
of enjoyment of the property given to 
Pallonji and Jehangirji are inconsistent with 
the absolate giftto both and, therefore, void 
under section 125 of the Indian Succession 
Act. See also Haliburton v. The Administrator 
General, Bengal (3); Lala Ram Jewun Lal v, 
Dal Koer (4) and Ratkishori Dasi v. Debendra- 
nath (5). 

Ic was next argued for the appellants that 
whatever interest Pallonji took under the Will, 
it was liable to be defeated when a son was 
born to him and attained the age of majority, 
or failing the natural born son when a palak 
son was given to him. In either of these 
contingencies, it was urged, a moiety of 
the estate would pass either to the natural 
born son orto the palak son. Reliance was 
placed on the following passages in the 
Will: — Therefore, if my elder son gets male 
issue, half of the estate is to be made over to 
him on his attaining full age.” (clause 5). 
“If a son be born of the body of Pallonji, he 
| (3) 21 C. 488. 


(4) 24 0. 406. 
(6) 15 L A. 87; 15 0, 409. 
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(shall) on his attaining his full age be the 
owner of a half share in the whole of the 
immoveable and moveable estate belonging 


to me. My heir (and) Vakil (or executor) 
Jehangirji or his heirs shall :raise no 
objection to give him the share. If 


they raise any objection, the responsibility 
arising therefrom is on their heads. All the 
clauses written in this Will are applicable-to 
the said son of (his) body.” (clause 11). 
There can be no doubt'that the effect of these 
passages is to make the absolute gift to Pol- 
lonji defeasible in the ‘event of his having a 
son, und that son attaining majority. But as 
that event did not occur, the absolute gift be- 
came indefeasible. That being the case; Pal- 
lonji’s half share of the cstate would pass 
on his death to his heirs and next of kin. 
But it is urged that Byramji was given as a 
palak son to Pallonji on the third day after 
his death, and that as suchhe is entitled under 
paragraph 11 of the Will to the same right of 
the natural born son. It is contended that 
the palak stands on the same footing as the 
natural born son, and that the executory de- 
vise in favour of Byramji took effect on Pal- 
lonji’s death. In support of his contention 
Mr. Shah relies on the following passage: “If 
my son Pallonji- does not get a son, my son 
Jehangirji is to give his son as Pallonji’s palak. 
All the clauses of the Will are applisable to 
the said palak son.” In this passage there ‘is 
no doubt a direction to Jehangiriji to make 'his 
son a palak son to Pallonji.: But there is no 
express gift either to Byramji or to the palak 
son in this passage or in any other part of the 
Will. <A giftis sought to be spelt ont of the 
words: “All the clauses of the Will are appli- 
cable to the palak son.” These words are, in 
the first place, too vague to be susceptible of 
the interpretation put upon them. The same 
words are used in respect of the natural boru 
son: It is difficult to say with precision 
what the testator really meant by these words: 
But an explanation is offered by Mr. Tara- 
porewala for the respondents, who has argued 
the case with great care and ability, that 
these words refer to the restrictive clauses 
3 and 8. It appears from the Will read as a 
whole, that the dominant idea in the testator’s 
mind was that his estate should go down to 
his decendants unimpaired and undiminished, 
and free from all claims on the part of his res 
latives of strangers to the family. For this 
purpose he places every possible restriction 
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on the power of-alienation, and enjoyment of 
the property, and these restrictions apply 
not only to his sons and heirs bat also to 
Pallonji’s. wife, daughter, or any other 
person claiming through Pallonji. It is, 
therefore, reasonable to suppose that he in- 
tended that Pallonji’s son whether natural born 
or palak, should be placed under the same res- 
triction. But, whatever be the precise mean- 
ing of thesé words, it is difficult to infer from 
them that any gift was made to the palak son. 
It may be that the testator intended to 
make a gift to the palak son, but he has not 
said so. “ The question is,” as Lord Wens- 
leydale observes in Bullock v. Downes (6), 
“not what „the testator meant, but what is 
the meaning of the words used.” This is 
‘the established rule of constraction. There 
are no words to be found in the Will to 
indicate a gift to the palak son. Byramji's 
name is not even mentioned. I am, there- 
fore, of opinion that there is no legacy 
given to Bramji either as a persona designata 
or as a palak gon. 

Even assuming that there was an exe- 
cutory bequest. to Byramji as a palak son 
the bequest would be void under section 111 
of the Indian ‘Succession Act. The bequest 
to the palak. son is to take effect on the 
happening of an uncertain event, namely 
if no son avas born to Pallonji. No time 
is mentioned. in- the Will for the occarrence 
of this event. The bequest would, therefore, 
be void, unless such. event happened before 
the period of the payment or distribution 
of the fund bequeathed. So long as Pal- 
lonji was alive there was a possibility of 
his haying male issue, and until his death 
without male issue there was no chance of 
Byramji becoming a palak son. Ib follows, 
therefore, that the event, on the happening of 
which the legacy to Byramji was to take etfect, 
did not occur before the testator’s death, which 
would ordinarily be the period of payment 
or distribution of the fand bequeathed. But 
Mr. Shah relies on Edwards v. Edwards (7) 
and O'Mahoney v. Burdett (8) and contends 
that the period of distribution in the 


present case would be either the time when 


the natural born son of Pallonji came of 


age, or the death of Pallonji when Byramji 

(6) (1860) 9 H., L. 0. 1. 

(7) (1862) 15 Beay. 357; 21 L. J. Ch. 824; 16 Jur, 
259. 

(8) (1874) L, R.7 E. L. C. 888; 81 L. T. 705; 23 
W. R. 861. 
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was made his palak son. But it is to be 
observed that, according to the second rule 
laid down in Edwards v. Edwards(7), relating 
to executory bequest such as was are consider- 
ing in the present case, which was afterwards 
affirmed by the House of Lordsin O'Mahoney 
v. Burdett (8), the event on which the gift 
over is to take effect may happen at any 
time either before or after the testator’s 
death. This rule is not adopted by the 
Indian Legislature in section 111 of the 
Indian Succession Act, according to which 
the contingency must occur before the period 
of distribution. Mr. Shah contends that in 
the present case the period of distribution 
should be taken to be the time of 
Pallonji’s death; he says that thongh By- 
ramji was in fact given as palak on the 3rd 
day after Pallonji’s death, his rights relate 
back to the date of Pallonji’s death. No 
authority is cited in support of this proposition 
and none can be found. Iam of opinion that 
in this case the period of distribution should 
be taken to be the death of the testator. See 
Norendro Nath Sarcar v Kamalbasini Dasi 
(9), where their Lordships of the Privy Coun- 
cil observe: “To search and sift the heaps of 
caseson Wills which cumber our English Law 
Reports in order to understand and interpret 
Wills of people speaking a different tongue, 
trained in different habits of thought, and 
brought up under different conditions of life, 
seems almost absurd. In the Subordinate 
Courts of India such a practice, if permitted, 
would encourage litigation and lead to idle 
and endless arguments. The Indian Legis- 
lature may well have thought it better in 
certain cases to exclude all controversy by 
positive enactment. Atany rate, in regard 
to contingent or executory bequests the 
Indian Succession Act, 1865, has laid down a 
hard and fast rule, which may be applied, 
wherever it is applicable, without speculating 
on the intention of the testator. ” 

I, therefore, hold that, even assuming that 
there was a gift to Byramji as a palak 
son, it would be void under section 111 of 
the Indian Succession Act. 

This being the case, I am of opinion that on 
the proper construction of the Will of Dada- 
bhoy Byramji, his son Pallonji took an ab- 
solute interest in the moiety of the residuary 
estate, and that on his death it passed to his 


legal heirs under the Parsee Succession Act. 
(9) 23 C, 563 (P. C.); 23 I. A. 18. 
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I would, therefore, confirm the decree of the 
Subordinate Judge, and dismiss the appeal 
with costs. 

Batchelor, J—I am of the same opinion for 
the same reasons. 

Decree confirmed. 





(s. 6. 37 P. L. R. 1911.) 
PUNJAB CHIEF COURT. 

Civit Revision No. 1152 or 1910. 
February 7, 1911. 
Present:—Mr. Justice Chevis. 

BUTA AND OTHERS—DEFEXDANTS—P BTITiONERS 
versus 
BISHEN DAS AND oraers—PLaintirrs— 


RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), ss. 43, 373— 
Splitting of claim —Permission to withdraw portion of 
claim, 

Where permission is granted, to withdraw a claim 
or a portion"of it with liberty to bring a fresh suit 
section 43 of the Civil Procedure Code does not bar 
a fresh suit in respect of the claim or the portion 


withdrawn. 
Behari Lal Pal v. Srimati Baran Mai Dasi, 17 A. 
53, followed. 


Petition, under section 70 (a) and (b) of 
Act XVIII of 1884 as amended by Act XXV 
of 1899, for revision of the decree of the 
Divisional Jadge, Amritsar Division, dated 
the 24th January 1910, reversing the order 
of the Munsif, lst Class, Amritsar, dated 
the 27th August 1909, dismissing plaintiffs’ 
claim. 

Bhagat Govind Das, for the Petitioners. 

Rai Sahib Lala Sukh Dial and Lala Bal- 
mukand, for the Respondents. 


Judgment.—tThis judgment will 
also cover the connected case, Civil Re- 
vision No. 2270 of 1910. Devi Dyal and Maya 
Mal are brothers and Bishen Das, son of the 
late Lachman Das is their nephew. Devi 
Dyal and Bishen Dass are the plaintiffs in 
these cases. 

Bana, ete., the owners of the land executed 
two mortgages in favour of Devi Dial and 
Lachman Dass, as follows :— 

(1) On 17th December 1894 Khasra 
Nos. 788 and 796, mortgaged for Rs. 400. 

(2) On 20th June 1895, Nos. 773, 780, 795 
and 677 mortgaged for Rs. 567. 

(3) On 18th June 1898 they mortgaged 
. Nos. 110, 838 and792 to Lachman Das and 
Maya Mal for Rs. 360. 
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(4) On 1st June 1907 they mortgaged } 
of Nos. 788, 1158, 778, 838, 792, 1161, 778, 
788 min, 793 min, 768 and 787 to Buta 
and Lachu for Rs. 1,000 of which Rs. 40) 
was left with the mortgagees to pay off mort- 
gage No. 1. 

(5). On the same date they mortgaged 
the other half of the same numbers to Buta 
and Lachu for Rs. 959, of which 567 wasleft 
with mortgagees to pay off mortgage No. 2 
and Rs. 360 were also left to pay off mort- 
gage No. 3. 


The National Bank had a decree against 
Devi Dial, etc., for Rs. 929-12-0 and they 
attached the money left in the hands of the 
puisne mortgagees, who paid into Court 
Rs. 1,827 (=Rs. 400 plus 567 plus 360), 
but as this amount was more than was sufi- 
cient to cover the decree, Rs. 929-12 0, was 
retained and the balance of Rs. 397-4-0 
was withdrawn by the puisne mortgagees. 
The latter then took possession of the 
lands included in mortgages Nos. 1 to 8 
dispossessing the prior mortgagees from 
those numbers which had been mortgaged 
twice over. 

On 29th July 1907 Devi Dyal and Bishen . 
Das sued to recover possession of Nos. 110, 
677, 795 and 796, thus suing for a part of 
the lands covered by mortgages Nós. 1 to 
3. They got a decree for Nos. 677 and 
795 and withdrew their claim as regards 
Nos. 110 and 796 with permission of Cvurt 
to sue again, 


Now they have brought two suits. In 
one suit they sue for Nos. 1158, 778, 1161, 
778 and 780 (če. Nos. 778 and 780, ie., 
the two numbers covered by mortgage 
No. 2 and not already decreed to them), and 
in the other suit they sue for Nos. 788 and 
796, t.¢., the two numbers covered by the first 
mortgage). 

They have been given a decree, it being 
held that there hasbeen no proper redemp- 
tionfrom them. The puisne mortgagees ap- 
ply for revision. i 

It is urged that section 43 of the old 
Civil Procedure Code (Act XIV of 1882) 
corresponding to Order II, rule 2 of the pre- 
sent Code, bars them from suing for numbers 
not sued for before. But Behari Lal Pal v. 


*Siimaté Baran Mat Dasi (1) is authority for 


holdiug that where permission to withdraw 
(1) 17 A. 58, . 
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with leave to sue again is granted section 43 
in net applicable 

In the present case it is true that the 
whole claim was not withdrawn, but I stiil 
am of. opinion that as regards the rest 
which was withdrawn bs -permission the 
principle laid down in the Allahabad ruling 
is applicable. - 

As to the rest of the case but little need 
be said. Leaving aside the reasons given by 
the learned Divisional Judge, still all that 
has, been paid off is Rs. 929-12-0 which is 
not enough to cover the two mortgages which 
ave the basis of the present suit These 
mortgages are for Rs. 400 and Rs. 567, 

- total Ry. 967. T fail to see how ib can be 
argued that the money paid can be counted 
-aa paid towards one particular mortgage any 
more than towards the other, and, therefore, 
I am of opinion that neither mortgage has 
been fully redeemed. 


I uphold the decision of the learned 
Divisional Judge and dismiss both revisions 
with cosis, 


Petition dismissed. 


(s. 6. 38 P. L. R. 1911.) 
PUNJAB CHIEF COURT. 
tive. Revrston No. 1029 or 1910, 
January 30, 1911. 
Present: —Mr. Justice Johnstone. 
NATHOU—P.aAntivre—Parittoner . 


BETSUS ` 
KOMESAR AND OTAHERS—DEFENDANTS— ' 
RESPONDENTS. | 


Limitation Act (XV of 1877), Sch, II, arts. 142, 144 
—Absentec— Adverse possession —Co sharers, possession 
of — Abandonment. : 

Three brothers, A. B. and C., owned jointly the 
land in suit. In the earliest Revenue Records, C.’s line 
actually held the land, the others being shown as 
absentees. In 1881, the possession remained the 
same, it being recorded that the absentees had 
been absent for two or three generations. 
The holders ab that time stated that they had 
acquired exclusive rights and asked thatthe absen- 
tees’ names should be removed from the Record, but 
on objection being made by A.s descendants, the 
Settlement Snperindendent ordered that the entries 
should stand until the mattershould have been 
decided by a Civil Court. Neither party went to the 
Civil Coart and C.’s line continued to hold the land, 
paying no share of the profits to anybody. In 1900 
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one of 4.’s descendants died and his sons’ names were 
substituted in his place, without any appearance of 
parties but no other change in the conditions took 
place. On 28th January 1905, the names of the 
absentees were removed from the Revenue Records. 
D., the last descendant of A., consented to tho 
removai of his name in favour of Qs line. There- 
upon, B.’s descendant sued for possession of the 
land. It was held by the Chief Court that the suit 
for possession was premature but that a suit for 
declaration would lie. The villago wajib-ul-arz had 
fixed a limit of 12 years for the return of absentees. 
On the question of adverse possession and abandon- 
ment: 

Held, (1) that the time ran in favour of the 
defendant at least from 1881, even though the 
defendant brought no suit for correction of the ‘record. 
The supposed ivability of the Revenue Authorities to 
alter the entry in their record had not the effect of 
maintaining the title of the absentees in existence; 
ie that abandonment took place long before 

3 

(3) that ab any rabe adverso possessi ge 
fc a y ; possession began 

(4) that the cause of action did not arise in 1905 
but in 1881 or even earlier; 

(5) that as plaintif claimed under D., and whether 
his right was derived “from or throngh D,” ov not 
Ds action was at no stage collusive or mala fide, 
ee acquired an indefeasible title at the latest 
in 5 


Petition, under section 70 (a) of Ast XVIII 
of 1884 as amended by Act XXY of 1899 
for revision of the order of the Divisional 
Judge, Ferozepore Division, dated the &th 
December, 1909,- confirming that of the 
Additional District Judge, Ludhiana, dated 
the 30th November 1908, dismissing the 
plaintiff’s claim. 

Lala Dwarka Das, for the Petitioner. 

Lala Lajpat Raz, for the Respondents, 


Judzment.—In this case we have to 
deal with the sometimes difficult question of 
the rights of absentees who have for over 12 
years been out of possession, their property 
being held by co-sharers in the holding, the 
question here being further complicated by 
the circumstance that the plaintiff is not the 
original absentee whose rights are ‘said to 
have been lost by abandonment, discontinu- 
ance of possession or the adverse possession 
of the present occupier, butis a reversionary 
heir of such absentee. Each sach case has 
to be determined on its own facts, though, of 
course, rulings in analogous and similar cases 


-in the past are valuable guides in ~applying 


the law. [ have heard detailed ar ga nents both 


-on the facts and on the law, and I will proceed 


to discuss first the facts and then the law 
and enstom, 
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The pedigree table, in so far as it is re- 
quired for.the Purposes of this case, is as fol- 
lows :— 

















ae 
| A 
Mohru Tela Rura 
| f 
Jagta 
Nathu, Fattu, 
plaintiff. defendant 
No. 3, 
(pro forma). 
| 
i ) 
r 
: ` 
| | 
Ghulla, Daula, Gulli, 
O. S. P. 0. 8. P defendant 
No. 1. 
N 
A 
( 
Jiwan Khewan, 
L O. S. P. 
-= 
g p! 
Prema Kaku, 
L 0.8. P 
Zae 
$ A 
Didara, Sardara, 
defendant No. 2. 0, S. P. 


The property in suit is the share of the 
line of Jiwan ina joint holding’ in Mauza 
Chackarari; Near that village is another 
village called Hans, in which is situate other 
land of the tamily, originally no doubt joint, 
but now held by Jiwan’s line alone, The 
earliest records are of 1852, in which year 
already only Rura’s line actually held the 
land in suit, the others being shown as ab- 
sentees. In 1881 possession remained the 
same, it being recorded that the absentees 
had been absent for 2 or 3 generations 
already. The holders at that time stated 
that they liad acquired exclusive rights and 
asked that the absentees’ names should be re- 
moved from the record; but on objection being 
made by Jiwan’s sons, the settlement Super- 
intendent ordered thatthe entries should stand 

- until the matter should have been decided by 
a Civil Court. 

Neither party went to the Civil Court: 

and it seems quite clear that Rura's sons 
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continued to hold the land, paying no share 
of the profits to any body. Indeed, they seem 
to have held in this way for a very long time 
before 1881,there being no evidence of any 
sharing of profits at any time. In 1960 
Prema, son of Jewan, died, and, apparently 
without any appearance of parties, simply on 
the record of the lambardar, his sons’ names 
(Didara, defendant No. 2, and Sardara) were 
substituted, but no other change in-the con- 
ditions took place. (This circumstance clearly 
does not help plaintiff). 

In 1904, in consequence of a Circular of 
the Financial Commissioner, the Patwart 
reported that the names of the absentees 
should be removed, and this was done on 28th 
January 1905, whereupon plaintiff brought 
this suit, but in the form of a claim for pos- 
session. The District Judge held that, inas- 
much as Didara, defendant No. 2, had - aban- 
doned his rights in favour of Gulli, defendant 
No. 1, the suit for possession must fail as 
premature. On appeal the Divisional Judge 
held that the plaint did not disclose any 
cause of action. On further appeal the Chief 
Court (Civil Appeal No. 89 of 1907) ruled 
that it must be assumed that Didara aban- 
doned his rights in farour of Gulli de- 
fendant No.1; that this suit for possession 
was premature; that there was a cause: of ac- 
tion for declaration, and that the case 


“should be re-tried after necessary amendment 


of plaint. 

The lower Appellate Court, Fa ‘the case 
was again before it, held that plaintiff could 
not sue, even for a declaration, as regards 
Didara’s property while the latter still lived, 
the first Court having ruled thatthe pro- 
perty was not joint but was the exclusive 
property. of defendant No. 1, since 1882. The 
case had gone back to the first Court on re- 
mand by the lower Appellate Court and this 
Court (on 80th April 1908 Civil Appeal 
No. 179 of 1908) declined to interfere at that 
stage, expressing, however, the opinion- that 
the dictum of Rattigan, J, in Civil : Appeal 

No. £9 of 1907 that there was acause of action 
for a declaration must stand. 

The first Court has now, ina very elabo- 
rate judgment, dated 30th November 1908, 
found (1) that, inasmuch as Didara’s Assent 
to the” śiriking out of his name in 1905 was 
not collusive but done in good faith in'con- 
sequence of a real abandonment, plaintiff 
could not challenge that striking out of , 
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name; (2) that in any case under the wajib-’ 
al-arjand the law of limitation Didara’s' 


right had long since lapsed; (3) that the 


land in suit was no longer joint property; 


(4) that there was no proof that the land 
had been entrusted by Didara’s forefathers 
to defendant No. 1; (5) that defendant No. 1's 
adverse possession was of more than 12 
years’ standing; (6) that Didara and his 
ancestors had abandoned their rights. 
suit- was thus dismissed, and on appeal the 
learned. Divisional Judge found that the suit 
was barred by limitation. 
-In revision here My D warka Das relied upon 
the following contentions:— 

(a). The order of 1881 was really in 


~- defendant No. 18 business to go 
to the Civil Court and get it set 
aside. 

On. every occasion on which an 
attempt was made. to invade the 
absentees’ right, they, objected and 

_so kept their rights alive, showing 
no intention of abandonment. 

The suit cannot be barred by time, 
“for until 28th January 1905, plaintiff 

had no cause of action. 

The equities are on the side of 
plaintiff, . 

Even if Didara abondoned his 
rights, plaintiff's rights; © which 
are postponed to his, are not 

affected. 

The learned Divisional Judge has inserted 
in his judgment a long extract from the 
waijb-ul-urz of Mauza Chickarari of which the 
important part for my purpose runs as fol- 
lows:— 

“Agar kot malik mafrur ho fawe...... aur jab 
mafrur wapas a jawe to nisbat ust hagint 
ke yeh ikrar hat ki agar mafrur roz-t-ghrir 
haztri s3 undar miyad barah baras mufwwag-t- 
kanun ke a jawe to kagiat wapas di jawegi lekin 
ian ANE ASS agar woh bad miyad 
muzkur ke awe to rizamandi qabiz ke barkhalaf 
dakhel nahin pawega.” 

The first Azatus is concerned . with the 
persons’ who shall successively have the right 


~ (b). 


©. 


(ad: 
(e). 


of cultivation, and the second with the 
adjustment of srofit and loss. 
Taking Mr. Dwarka Das’ propositions 


in turn, I find it impossible to concede the 
first. Defendant No. 1 was in full posses- 
sion and had been so for many years. 


The: 


favour of the absentees and ib was 


He. 
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“asserted that he was sole owner and had 


no intention of ever sharing the profits with 
any one or admitting any one to joint 
possession with himself. Could plaintiff leave 
things in that state for 100 or 1000 years and 
say his title had been maintained in existence 
merely because of the supposed inabiltty of 
the Revenue Authorities to alter the entry in 
their records? In 1994 those’ authorities 
realised that they had this power and exer- 
cised it, but was defendant No. l's protec- 
tion deferred until they chose to do so? In 
my opinion time ran in favour of defendant 
No. 1 at least from 1881, even though he 
brought no suit for correction of the record, 
This disposes of the third contention also, 
for to my mind, it is clear that plaintiff had 
a cause of action in 1881 in consequence of 
defendant No. ]’s declaration that he was ex- 


- clusive owner.” 


In connection with the 2nd and 3rd proporti- 
tions Mr. Dwarka Das relies upon — 

Civil Appeal No. 896 of 1900; Civil 
Appeal No. 366 of 1905, Ram Chand 
v. Kirpa Ram (1); Sain Ditta v. Ghulaman 
(2) and Khuidad v. Alamgir (3), but, in 
my opinion, they do not help him much. 
The first is easily distinguishable, for 
in it we find that the waijb-ul-arz fixed 
no limit for return and resumption of pos- 
session, and further in a deed by defendant 
there was a clear admission, made while plain- 
tiff’s title was still subsisting, of that title 
and right of re-entry. 

The next two rulings merely emphasise 
the necessity for the holder of the land to show 
definite abandonment and;the time when ad- 
verse possession really’ began and some 
overt act of the most definite and unequivocal 
description indicating denial of paintiff’s title 
more than 12 years before suit. Such an overt 
act is to be found here in defendant No. l’g 
conduct in 1881. [Cf Nand Singh v. Natha 
Singh (4)]. Sain Ditta v. Ghulaman (2) does 
not help plaintiff, because it merely lays it 
down that abandonment. within 12 years of suit 
does not extinguish proprietary right. x 

In Kauidad v. Alamgir (3) we have merely 
the familiar maxim that adverse possession 
must be proved by him who pleads it. 

As cases somewhat analogous tó the present 
I notice— 

(1) 120 P. R. 1908; 18 P. L.R. 1909; 4 Ind. Cas. 912, 


(2) 85 P. R. 1892. (3) 116 P. R. 1900, 
(4) 86 P. R. 1909; 134 P.W.R. 1909; 3 Ind. Cas. 611, 
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Nand Singh v. Natha Singa (4); Shahzada 
Suraya Jah v. Azim (5) and Madho Singh v. 
Surjan Kunwar (6). 

In the first of these, at instance of de- 
fendant, the patwart removed from the 
naksha girdawart the name of plaintiff, who 
then in 1877 sued but allowed the case to 
go by defanlt. 
ant’s act was an overt act of disposses- 
sion of plaintiff; and it was also held that 
plaintiff's suing in 1877 was not even 
prima facte proof of previous animus re- 
vertendi, plaintiff having abandoned the land 
many years before. i 

In Shahzada Suraya Jah v. Azim (5) I keld 
that long silence and inaction were evidence 
of abandonment, that possession ceased when 
plaintiff left the village and this was more 
thau 12 years before suit; that thus there 
were both abandonment and the lapse of 
over 12 years, and so Article 142 barred 
the suit. 

The Allahabad ruling is another of the 
application of Article 142. 

In my opinion in the present case 
abandonment probably took place long before 
1881, but, aparb from this, adverse posses- 
sion certainly began in 1881. 

Then as regards equities I can see none 
in favour of plaintiff and nothing definite on 
the point has been urged. 


Four rulings are cited, but without dis- 
cussion, by Mr. Dwarka Das to support his 
5th and last proposition. 

They are— 


Sundar Lal v. Chhitar Mal (7); Govinda 
Pillai v. Thayammal (8); Bhagwanta v. Sukhi 
(9) and Ram Rakha Mal v. Balwant Singh 

LO). 
A the firsb, a suit for redemption by the 
father of a Hindu joint family was held noi to 
bar suit by the sons. 

In the 2nd and 3rd, a reversioner’s right 
(under Hindu Law) was held not derived 
from or through the last male owner. 

In the 4th, the same proposition was 
laid down as regards Punjabi agriculturists 
subject to custom, the right being held 

(5) 29 P. R. 1910; 17 P. W. R. 1910; 61 P. L. R. 
1910; 5 Ind. 888. 

o EN i 3 A. L. J. 644; A. W. N. (1906) 242. 

(8) 28 M. 57. 

(9) 22 A. 33. 

(10) 58 P. R. 1905; 59 P. L. R. 1905. 


It was held that defend- ` 


derived from the customary rule in favour 
of control of àlienations by reversioners. 
The learned Divisional Judge qaotes Amir 
Khan v. Sandhe Khan (11) per contra, but I 
cannot see any relevancy in that ruling. 

In Rattigan’s Digest, Article 243, the rule 
is, in my opinion, correctly stated. We 
need not trouble about the above Hindu 
Liaw ralings, and the Punjab case was one 
of the right to contest an alienation. That, 
of course, is a right derived from a rule 
of customary law. Here we are concerned 
only with the abandonment in favour of 
defendant No. 1, whigh Rattigan, J. em- 
phasised in his order in Civil Appeal No. 89 
of 19U7, and which relates only to the 
action of Didara in 1905, but also with the 
probable veal abandonment at a much earlier 
date, and the certain extinction cf title 
by lapse of time after 1881. It would be 
impossible to hold that defendant No. 1 
having held adversely to Didara since 1881 
and so having extinguished Didara’s title, 
can be sued by plaintiff who certainly claims 
under Didara, whether his right is derived 
“from or through him” or not, Didara's 
action at no stage was collusive or mala 
fide, and defendant No.1, acquired at latest 
in 1893 an indefeasible title. 

For these reasons I dismiss the petition 
with costs. 


Petition dismissed, 
(11) 72 P. R. 1895. 





(s. 0. 33 C. 50.) 
CALCUTTA HIGH COURT. 
APPEAL PROM ORIGINAL Civiu NO, 53 or 1999. 
July 12, 1910. 

Present:—Sir Lawrence Jenkins, Ke., 
Chief Justice, and Mr. Justice Woodroffe. 
BRITISH anv FORRIGN MARINE} 
INSURANCE Cv., LTD.—PLAINTIPE — 

APPELLANT $ 
versus 
INDIA GENERAL STEAM NAVIGA- 
TION asp RAILWAY Co., Lrp,— 


Derenpant—Raseonvent, 

Carriers Act (LIT of 1885), s. 10—Notice of loss — 
Waiver of notice. i 

The notice of loss required by section 10 of the 
Carriers-Act to be given, must be given by the plain- 
tiff to the carrier before he can bring a suit against 
the carrier. It is not sufficient that the carrier is 
aware of the loss from some other source. 
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Appeal from the jndgment ot Harington, J. 

This is an action similar to the case 
reported ab page 364 ante. Mr. Justice 
Harington dismissed the suit with the fol- 
lowing observations. 
i “In this case the plaintiffs have a further 
difficulty in their way. They have not prov- 
ed any notice under section 10 of the 
Carriers Act. 

The report of the agent, of February 27th, 
on which Mr. Pugh relies is not sufficient. 
The defendaut is entitled to notice of the loss 
or injury to the plaintiff's goods. 

The decision I have given in the first case 
is conclusive in this case; but I put my deci- 
sion algo on the further geen that the notic 
required by section 10 of the Carriers Act 
has not been given. 

The action is dismissed with costs on scale 
No. 2.” 

Mr. 5. R. Das (Mr. B. L. Mitter with him), 
for the sh apellank 

Mr. Jackson (Mr: B. O. Melier with him), 
for the Respondent. 

J udgment. 

Jenkins, C. J—In the suit out of which 
this abpeal arises, the learned Judge, Mr. 
Justice Harington, has held that there was 
no such notice as is required by the Act. In 
my opinion that view was correct, nor is it 
possible to contend on the materials that are 
on the record that there was waiver of that 
notice. We must, therefore, so far as the 
decree in this suit is concerned, confirm it 
and dismiss this appeal with costs. 

Woodroffe, J.—I agree. 

Appeal dismissed. 

Attorneys for the Appellant Companies: 
Pugh & Co. 

Attorneys for the Respondent Sampang 
Morgan $ Uo. 





{s. c. 18 C. L. J. 805.) 
CALCUTTA HIGH COURT. 
REGULAR Civit ApPPrAL No, 314 or 1906. 
December 16, 19083. 

Present :—Mr. Justice Caspersz and 
Mr. Justice Doss. 

Bhuyian SARAT KUMAR DAS 
MAHAPATRA--PLAINTIFF—ÀPPELLANT 
Versus 
AKSHOY NARAIN DAS AND OTHERS— 
DerenDAntTs—RESPONDENTS. 


Custom of descent by primogeniture—Kulachar— 
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Estate not Raj—Regulation XI of 1798, s. 3, } 

A custom of descent according to the law of 
primogeniture may exist by kúlachar or family 
custom, although the estate may not be what is 
technically known as a Raj; and such a kulachar is in 
no wise taken away or rescinded by the application 
of Regulation XI of 1793. 

Chintamun Singh v. Nowlukhokonwar, 2 I. A. 263; 1 
C. 153; 24 W. R. 255, relied upon. 

Regulation XI of 1793 did not aim at abolishing 
all customs of primogeniture, but customs which had 
originated in“considerations of financial convenience” 
and which were “repugnant both to the Hindu and 
Muhammadan Laws”. 

Section 3 of the Regulation merely givés effect to 
the general intention expressed in the preamble. 

Appeal from the decree of the Subordinate 
Judge of Midnapur, dated the 30th June 
1906. : 

. Babus . Dwarka Nath Clakravarti, Sarat 
Ohandra Ghose and Tarak Chander Chakravarti, 
for the Appellant. 

Mr. S. P. Sinha (Advocate-General) Mr, 
K. B. Dutta and Babu Joy Gopal Ghosh, for 
the Respondents. 

Judgment.—this appeal. arises . out 
of a suit instituted by a person, styling 
himself Bhuyian Sarat Kumar Das Mahapatra 
and directed against the defendant No. 1 
Bhuyian Chowdhury Kanongoe Vilayati 
Akshoy Narayan Das Baliar Singh Mahapatra 
and other defendants including the defend- 
ant No. 5 father of the plaintiff, and defend- 
ant No. 3 Bhuyian Chowdhury. Kanongve 
Vilayati Guru ‘Prosad Das Baliar Singha 
Mahapatra his father’s brother. The plaintiff 
sought to recover a one-fifteenth share of 
a certain property in Perganah Orissa 
Balisai. ' 

The members of the family are mentioned 
in the geneological tables filed by the parties. 
For the purposes of this appeal, it will be 
sufficient to refer to the geneological table 
given in the judgment of the Subordinate 
Judge. It will be observed that Kapali and 
Ankuri were sons of Biswanath. The parties 
to this litigation are descended from Kapali 
Das through many generations. One of the 
intermediate members of the family was 
Jagannath, whose brother was Raghunath. 
Through Jagannath aredescended the present 
plaintiff and the defendants. 

In the year 1801 there was -litigation 
between Jagannath and Raghanath and when 
the matter came up to .the Sudder Court 
from the District Court of Midnapnr it “was 
held that the appellant, namely Jagannath, 
defendant in the action, was to -reinain ių 
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possession of the entire property in dispute, 
and thathe should, in accordance with the 
custom of the family, provide for the main- 
tenance of the respondent, that is to say, 

Raghunath and his brothers. 

The present suit is, in effect, aimed at 
the decision arrived at on that occasion, 
the 29th July 1802. The substantial ques- 
tions in issue between the parties are two 
in number, namely, first, whether there is any 
custom of primogeniture prevalent in the 
family to which the parties belong and 
secondly, whether the plaintifi’s suit is 
barred by limitation because he was excluded 
from the share more than 12 years before 
suit, such exclusion being to his knowledge. 

The Subordinate Judge has dealt with 


the matters before him ina very complete- 


manner. He gives the history of the family 
as based on certain publications to which 
he had access, namely, a memorandum of 
Midnapur by Mr. Bayley, dating from the 
year 1852 and Mr. Hunter's Statistical 
Account of Cuttuck, In tracing the history 
of the family, the Subordinate Judge finds 
that the property was in the nature of a 
military fief the holder being a military 
officer, and, by the custom of the family, 
the eldest male is entitled to succeed to 


the entire property. The title of the 
fief-holder was Bhuiyan, which is the 
Hindu equivalent of zemindar. In the 


‘opinion of the lower Court, on the evidence 
adduced before it, neither the plaintiff nor the 
defendants Nos. 2 to 8 had any title what- 
ever, and the defendant No. 1 alone was to be 
regarded as the Bhuiyan. 

The Subordinate Judge then proceeded 
to consider the effect of Regulations XI 
of 1793, X of 1800 and XII of 1805. He 
thought that the rule for the future abolition 
of custom of primogeniture contemplated by 
Regulation Kl of 1793 was abrogated by 
the subsequent Regulations mentioned and 
that these -Regulations would apply in 
favour of the defendant No. 1 in the present 
litigation, he being the holder of theim- 
partible property. 

Then, the Subordinate Judge dealt with 

- the other evidence in the case, and, in 
particular a kabala executed by Rudra 
Narayan, the defendant No, 5, father of the 
plaintiff. He observed: “All these facts go 
to show that the ancestral properties descended 
according tothe primogenitural rule, and 
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that Rudra Narayan and his brother Guru 
Prosad got maintenance only.” These also 
show that Rudra Narayan separated from 
defendant No. 1 from long time, that is 
long before 12 years from suit. More 
specifically, the Subordinate Judge recorded 
a finding that Rudra Narayan had separated 
about the year 1866. In this view of the 
matter, the suit was barred by limitation, 
and that is the express finding recorded by 
the Subordinate Judge. On the merits of 
the case, therefore, the Subordinate Judge 
dismissed the plaintiff’s suit with costs. 

Now, the learned Vakils for the plaintiff- 
appellant have submitted their arguments 
to us on the two points which we have 
mentioned, namely, first, whether the custom 
of primogeniture prevails in this family, and 
whether that custom was defeated by the 
provisions of Regulation XI of 1798; and 
secondly, whether the plaintiff's suit was 
barred within the meaning of article 127, 
Schedule II, of the Limitation Act. 

With regard to the prevalence of the 
custom of primogeniture, the sheet anchor 
of the case for the defendant No. 1 Bhuiyan 
Chowdhury Kanongoe Vilayati Akshoy 
Narayan Das Baliar Singh Mohapatra is, of 
course, the decree of 18(3. The Judges of the 
Sudder Court who decided that appeal applied 
the provisions of:section 5 of Regulation A [ 
of 1793. They said that, inasmuch as “the 
entire property in- dispute came, on the 
death of the father of the parties in 1196 
Amli a few years anterior to the Ist of 
July 1794 into the possession of the appel- 
lart (Jagannath) consequently, under sec- 
tion 5, Regulation XI of 17938, the said 
property could not be partitioned.” It was, 


therefore, ordered—‘that the appellant do 


remain in possession of the entire property 
in dispute and do in accordance with the 
custom of the family provide for the main- 
tenance of the respondent and his brothers 
and defendants” The custom of primogeni- 
ture was, on that occasion, asserted and re- 
cognised in favour of Jagannath, the grand- 
father of the defendant No. 1. It appears 
that Jagannath had only one son, Sambhu 
Narayan; and, on the death of the latter, the 
defendant No. 1 succeeded, in the year 1860, 
and in accordance with the mutation proceed- 
ings of the 30th July 1860the defendant No. 1 
was registered and remained in possession. 
At that time, no doubt his brothers, the 
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‘defendant No. 5, defendant No.3 and two 
other sons of Sambhu Narayan were minors; 
but it appears that, so far from claiming any 
share of the property, all the members of the 
family were content to receive maintenance; 
and in particular, Rudra Narayan, defendant 
No 5, the father of the plaintiff obtained 
decrees for maintenance and also was sued 
for rent in respect of certain property which 
he took on lease from the Bhuiyan. 


There is a kabul‘at which bears date 
so far back as 19th December 1876. In 
that document the tenant Rudra Narayan 
admits that the property leased appertained 
to the zemindary of the Bhuiyan, the de- 
fendant No.1. He accepted a lease of the 
land, and declared that he and his heirs 
would be debarred from making sale, gift, 
mortgage, or kutki, to any one, of the sote 
right to the said Jand. On the basis of this 
kabuliat rent-decrees were recovered by the 
Bhuiyan. There is a tabulated extract from 
certified copies of decree at page 104 of the 
paper book. In the rent-suit litigation, the 
defendant Rudra Narayan has all along 
admitted the kabulcat of 1876. In Rent Suit 
No. 1 of 1902 which was decided on the 
20th May 1902, he pleaded payment, and 
on that occasion the possession of the 
Bhuiyans was amply recognised, as a con- 
sequence, on the evidence recorded by the 
Mausif. The position of thedofendant Rudra 
Narayan as a pauper and dependent, was 
also indicated. It appears then, that since 
the decree of 1802, the junior members, such 
as the plaintiff’s father and uncle have been 
receiving maintenance and at no time was 
any claim advanced to a share in the ancestral 
property. 

It is true that no ancient papers have been 
produced in support of the custom we 
are dealing with. It is, however, not 
necessary or possible in such a case, especially 
where the family history may be taken back 
some nine hundred years, for ancient sanads 
in proof of the origin of the title to be 
produced. In 1802, the existence of the 
family custom was recognised and given 
effect to, not asa question of legality mere- 
ly but as, custom applicable to and enforced 
in the family of the Bhuiyans. b 

In some respects, we have derived assist- 
ance from the similar case of Shyumanand 
Das Mohapatra v. Roma Kanta Das Moha. 
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patra (1), but the most difficult question 


in the appeal, one which has been argued 


_strennously on behalf of the plaintiff, is 


this—-whether the operation, so to speak of 
the decree of 1802 which was based 
on the provisions of section 5, Regulation 
XI of 1793, must now be regarded as having 
come to an end, whether if the subsequent 
Regulations do not save the particular custom 
in this parlicular family in regard to sub- 
sequent devolutions, the ordinary rule of 
Hindu Law must be applied and the custom 
held to have ceased. Reliance is placed on 
the decision of their Lordships of the Privy 
Souncil in Rajah Deedar Hossein v. Ranee 
Zuhooroontssa (2). 

That decision was considered in an unreport- 
éd judgment of this Court, in Appeal from 
Original Decree No. 148 of 1895, decided on 
25th August 1899. The learned Judges made 
the following observations on this part of 
the case, namely, “that the Court below ought 
to have held, asa matter of law, that the 
rule of primogeniture and impartibility can 
apply only to a Raji or principality.” The 
learned Judges said, “Assuming that some of 
the observation made in the case of Rajah Dee- 
dar Hossain v. Ranee Zuhooroonnisa (2) might 
at first sight lend some countenance to the 
appellant’s contention, it is too late, as their 
Lordships of the Privy Council observed in 
Ohintamın Singh v. Nowlukho Konwari (3), 
to question what is affirmed by many re- 
ported cases that a custom of descent accord- 
ing to the law of primogeniture may exist 
by kulachar or family custom although the 
estate may not be what is technically known 
as a Raj in the north of India or as a 
polliam in the south of India and their 
Lordships gave effect to such a custom in 
that case.” 

In Baboo Beer Partab Sahee v. Moharajah 
Rajender Pertab Sahee (4), (the passage to 
which we refer is at page 37) their Lord- 
ships said they could “not safely draw any 
inference concerning the intentions of Govern- 
ment in making a particular grant in 1790 
from the passing in 1793 of a general law 
which, confessedly, does not affect the de- 
scent of the large zemindaries held as Raj, 
or subject to kulachar or family custom. 

(1) 32C. 6. 

(2) 2 M. L A. 44l. 


(3) 1 0. 153; 2 I. A. 263; 24 W. R. 255. 
(4) 12 M. L A. 1; 9 W. R. 16. 
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Another decision of the Judicial Committee 
to which we may refer, is the one we have 
already cited in the extract from the judg- 
ment of the unreported case, the particular 
passage being at page 269: “By that de- 
cision of the 17th May 1809, it was held 
that the taluka was one which by custom 
descended according to the law of primogeni- 
ture, that it was one of those estates which 
were in the contemplation of the Legisla. 
ture when it passed Regulation XI of 1793 
and that the rights of all parties unde» the 
custom were saved to them by the 5th section 
of that Regulation. It seems to their Lord- 
ships too late to question what is affirmed 
by many reported cases that a custom of 
descent according to the law of primogeni- 
ture may exist by kuluchar or family custom 
although the estate may not be what is 
technically known either as -a Raj in the 
north of India or as a polliam in the 
south of India.” 

Turning now to Regulation XI of 1793 
we observe that it was a Regulation, as 
appears from the preamble, for the future 
abolition of a certain custom of primogeni- 
ture. It was not aimed at abolishing all 
such customs but customs which had origi- 
nated in “considerations of financial con- 
venience,” and which were “repugnant both 
to the Hindu and Mukammadan Law.” The 
learned Vakil for the plaintiff-appellant has 
laid stress on section 3 of the Regula- 
“tion; but as we read the section it 
merely gives effect to the general in- 
tention expressed in the preamble. It says 
that if any zemindar, independent talukdar 
or other actual proprietor of land shall die 
without a Will, or without having declared 
by a writing or verbally, to whom and in 
what manner his or her landed property 
is to devolve after his or her demise, and 
shall leave two or more heirs, such persons 
shall be at liberty to hold the property 
as a joint undivided estate or to secure 
partition, if they so desire, under the pro- 
visions of Regulation XXV of 1793. There 
is certainly nothing in the section to lead 
us as to impose a construction which is 
contrary to the general scope of the Re- 
gulation as declared in the preamble. 

With regard, however, to the subsequent 
Regulations X of 1800, and XII of 1805, we 
are not prepared to go as far as the learned 
Subordinate Judge appears to have gone, 
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The litigation of 1801 was in the zellah Court 
of Midnapur. That, of course, was before the 
annexation of Orissa, and it may be assumed 
that it referred to a property which was 
situated within the limits of the territorial 
jurisdiction exercised under the East India 
Company in those days. Regulation XII of 
1805, which was passed after the annexation 
of Orissa, can, therefore, have no application 
to the property in suit. Nor do we think 
that the jungle mahals of Midnapur and other 
districts, specified in Regulation X of 1800, 
can be regarded as including perganah Orissa 
Balisai now in suit The term “Jungle Mahal” 
had a well recognised meaning, and a list 
of some of the peryanas of Midnapur included 
in the jungle mahal, is annexed to section 3 
of Regulation XVIII of 1805. As the pro- 
perty in suit does not seem to appertain to 
any perganal therein specified we do not 
think that the provisions of Regulation X 
of 1800 and of section 36 of Regulation XII 
of 1805, can assist the plaintiff. But without 
in any way exhaustively considering the pro- 
visions of these early Regulations, we think it 
quite sufficient to base our judgment on the 
plain fact thatthe family custom, or kulachar, 
whereby the rule of primogeniture has been 
given effect in the family of the parties to 
the suit, has been amply proved by the evi- 
dence on the record, and, according to the 
opinion of the Judicial Committee, such a 
kulachar is in no wise taken away or rescind- 
ed by the application of Regulation XI of 
1793. 

The family had a military origin; and, 
although the head of the family is not a 
Rajah, he bears the honourable title of 
“Bhuiyan,” and, in all respects, he is 4 
chieftain in lineal succession to his mal 
ancestors. 

In our view, the further question: of limita- 
tion does not arise in this case as we find 
that the estate is an impartible Raj; and that, 
consequently, the plaintiff has no title to the 
property. Bnt,ifit were necessary to decide 
it, we should give effect to the fact that, since 
over 40 years the members of the plaintiff’s 
family, including his own father, have been 
sedulously excluded from any share of the 
property, and the fact that they have 
beer in receipt of fixed sumsof maintenance 
from the year 1866 to 1905. These facts can- 
not be explained in any other way than by the 
supposition that they not only knew that 
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they were not entitled to any definite share 
in the property but that they were excluded 
from that share and that they knew of such 
exclusion. : 

We have examined all. the evidence 
including the accounts of defendant No. 1, 
and the maintenance decrees, as well as the 
oral evidence, and the kabuliat of 1876 to 
which reference has been made in the earlier 
part of our judgment, and it is impossible 
to resist the conclusion that the plaintiff has 
been lawfully and effectually excluded from 
any share in the family property. 

In the result, therefore, we must dismiss 
this appeal with costs. 

g Appeal dismissed, 





(s. c. 13 ©. L. J. 316.) 
CALCUTTA. HIGH COURT. 
Séconp Oivi Appeat No. 1944 or 1887. 
May 30, 1888. 
Present:——Mr. Justice Piggot and 
Mr. Justice Rampini. 

MESER MULLICK—Doerenpart— 

APPELLANT : 
versus 
HA¥IZUDDI MULUICK AND OTHERS— 
PGAINTIEFS— RRSBONDENTS,. 

#asement-— Way, right of —User as of right—Matters 
to be considered—Oothan. 

In deciding whether the user of a certain way is of 
right or not, the Court shouid consider the character 
of the ground, the space for which the right is 
claimed, the relations between the parties, and the 
circumstances under which the user took place. 

The mere fact of a frequent or even constant user 
of the defendant’s oothan by the plaintiffs, thoy being 
relatives and neighbours, does not amount to proof 
of user as of right. 

Appeal from the decree of the District 
Judge of 24-Perganahs, dated the 13th June, 
1887, reversing that of the First Munsif of 
Diamond Harbour, dated the 5th May, 1886. 

Babu Joges Chuniler Roy, forthe Appei- 

lant. 
- Babu Baikuntha Nath Das, for the Re- 


. spondents. 


Judgment.—lIn this case we think 
the appeal must be allowed. Thelearned Judge 
holds, as the Munsif had done, practically, 
though in less distinct terms than the Munsif, 
that there was no proof of a grant. He 
holds, however, that by reason of the ab- 
sence of proof of permission, the use, under 
the circumstances, of whatever the way was 
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that he had been considering, must be taken 
to have been as of right. There we disagree 
with him. We think the character of the 
ground, the space for which the right is 
claimed, the relations between the parties, 
the circumstances under which the user book 
place, by which it is sought to establish 
the claim, these are matters that should be 
given their due weight, Now, here il is not 
disputed, and thé Judge himself finds, that 
the way claimed lies through the defendants’ 
cothan that is, the space immediately sur- 
rounding the house. ‘The Judge does not 
connect the user of this way in any manner 
with the partition’ between the plaintiffs and 
the defendants, which we understand from 
his judgment took place, but with reference 
to which nothing has been stated to us in 
argument. Ifat the time of partition any 
arrangement was made with the plaintiffs 
that they should enjoy this way, now claimed 
by them, together with the other way to the 
east, which is referred to in the judgment, 
and if that were established, that would 
support a case of right of way by grant and 
grant is negatived, so that we have the mere 
fact of a frequent or perhaps even constant 
user of the defendants’ cothan by the plain- 
tiffs, they being relatives and neigkboure. 
We donot think that those circumstances 
alone amount to proof of user as of right, 
having regard to the nature of the ground, 
through which the path is alleged to have 
lain, and the other circumstances we have 
referred to. We, therefore, allow the appeal 
and restore the judgment of the Munsif 
with costs. 
Appeal aliowed. 





{s. c. 18.0. L. J. 329.) 
CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 1172 or 1910. 
Septembér 30, 1910. 

Present: —Mr. Justice Holmwood and 
Mr. Justice Doss. 
LAL MOHAN MANDAL AND ANOTHER-—— 
Accoset-——Patirioners 
versus 
KALI KISHORE BHUYMALI~ 


Opposite Party. 

Hurt—Rioting —No charge of hurt—Common object 
not stated to cause hurt—-Bail order for—lsswe of order 
to be immediate—Penal Code (Act XLV of 1860), ss. 
147, 323, 
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Where accused are charged with rioting and are 
convicted of hurt they should be acquitted especially 
as where the common object charged for the riot 
did not specify the intention to cause hurt. 

Whenarule is issued -by the High Court and 
proceedings stayed, and, therefore, a fortiori, when 
there is an order for bail, Magistrates on receiving 
reliable information thereof should stay their hands 
then and there. 

Rule against the order of the Additional 
District Magistrate of Dacca, dated August 
12th, 1910, modifying thatof the Honorary 
Magistrate of Munshigunge, dated July 21st, 
1910. 

Facts.—The accused were charged with 
rioting-and the common object was stated to 
be toejectthe complainants from their home- 
stead. They were not charged with causing 
hurt, but they were convicted of causing hurt 
and of rioting. They moved the High Court 


to set aside the convictions and obtained this- 


rule. 

Mr. B. M. Chatterjee, for the Petitioners. 

Babu Manmatha Nath Mukherjee, for the 
Opposite Party. 

Judgment.—tThis is a Rule calling 
upon the District Magistrate of Dacca 
to show cause why the convictions of, and 
sentences passed upon, the petitioners, under 
section 323, Indian Penal Code, should not 
be set aside on the ground that there 
was no charge against them under thatsec- 
tion and that the common object charged 
for the riot did not specify the intention 
to cause hurt, 

It is admitted that the conviction can- 
not stand on the ‘ground set out in the 
rule; but we are asked to order a re-trial. 
No doubt, it would have been our duty 
to order a re-trial had it not been for the 
fact that the petitioners have undergone 
the sentence of 15 days’ rigorous imprison- 
ment which was passed against them in 
modification by the lower Appellate Court. 

It appears, however, that at the time 
we issued the order for bail, on the 5th 
September 1910, the petitioners had only 
actually served 7 days; and we cannot 
understand how it was that our order did 
not reach the District Magistrate for 58 
days. But beyond this, we understand that 
the learned Counsel who obtained the rule 
took’ the trouble to telegraph to the Dis- 
trict Magistrate’s Office, informing him of 
the result of the application ; and it has 
been laid down by this Court in more 
than one case, of which we need only 


cite that of Bubu Ratnessarz Pershad Naray- 
an Sing v. The Empress (1), that when a 
rule is issued by the High Court and 
proceedings stayed, and, therefore, a fortiori, 
when there is an order for. bail, the Ma- 
gistrates on receiving reliable information 
thereof should stay their hands then and 
there. 


Another matter in connection with this 
case is the delay which took place in the 
office ofthis Court. We had reason to 
complain of a similar delay during the 
course of the preset week; and we must 
lay down most stringently that all bail 
orders be issnedon the very day on which 
they are pronounced by thé Judges sitting 
on the Bench, irrespective of the written 
order on the record. 


The ruleis made absolute and the convic- 
tions and sentences are seb aside. 


Rule made absolute. 


(1) 2G. W. N. 498. 


(s. c. 32 P. W, R. 1911.) 
PUNJAB CHIEF COURT. 
First Civiu APPBAL No. 791 op 1903. 
January 27, 1911. 

Present: —Mr. Justice Johnstone and 
Me. Justice Rattigan. 

Seth KANHAYA LAL—PLAINTIFE— 
APPELLANT 
Versus 


Tae NATIONAL BANK or INDIA 


Liurteo, DELHI—Derexpant—Resron pent. 
Contract Aot (IX of 1872), ss. 15, 69, 72, 78 —Wrong- 
ful attachment—Payment of decretal amount to the 
Executing Court for the decree-holder under protest but 
withoutregularly objecting tothe attachment— Voluntary 
payment—Incompetency of payer to recover money 
from payee —Right to recover from judgment-debtor—~ , 
Involuntary payment defined—Act III of 1865. 


There is no principle of law, apart from section 
72 of the Contract Act, which would enable a person, 
who, to avoid the inconvenience of an attachment of 
property belonging to himself and not to the judg- 
ment-debtor, paid the amount due under the decree, to 
recover from the decree-holder on the amonnt so 
paid, even thongh the payment was made “ nner 
protest.” Such a payment cannot be said to have 
been made under coercion as defined in section 
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15 of the Contract Act and without ‘establishing 
coercion plaintiff cannot recover from the decree- 
holder. 

Opinion of Markby, J. in Asbibun v. Ram Proshad, 
1 Shome p. 25, followed. 

Freeman v. Jeffries, 4 Exch. 189; 88 L. J. Ex. 116; 
20 L. T. 583, referred to. 

Fatima Khatoon v. Mahomed Jan, 12 M. 1. A. 65; 
10 W. R. 29; 1 B. L. R. 21, distinguished. 

But the money thus paid is recoverable from the 
judgment-debtor under sections 69 and 70 of the 
said Act. 

Where, however, after objections arc taken to the 
attachment and sale of such property, the property 
is ordered to be sold, und in order to avert the salo, 
the objector pays the amount of the decree ho 
is entitled to recover the same from the decree- 
holder if the objector afterwards succeeds in 
establishing his right io the attached property 
~ becatise the payment is ‘then made involuntarily and 
under the compulsion of sale. 

» Duli Chand v. Ram Kishan Singh, 70. 648 atp. 
653;.8 I. A.93 (P. C.), referred to. 

Where several legal points are involved in a 
case and are argued by the parties before their 
Lordships of the Privy Council who reverse the 
decree appealed against on one point only and remit 
the case to be decided on the merits without ex- 
pressing any opinion on the remaining points, their 
judgment cannot be taken to have decided inferentially 
any other of those points in favour of the appellant 
simply because the appeal was liable to be rejected 
had any of the other points not been decided in ap- 
psllant’s favour. 

Mohendra Ghoshal v. Bhuban Mardana, 140. W. N. 
945 ; 6 Ind. Cas. 810, Fatima Khatun v. Muhammad 
Jan, 12 M. T. A. 65; 10 W. R. 29; 1 B. L. R. 21, 
distinguished, 

The Contract Act IX of 1872, is not exhaustive so 
far as the Law relating to common carriers contained 
in Act ITI of 1865 is concerned, but its other provi- 
sions which specially deal with a particular branch or 
topic of the Law of „Contract are exhaustive and im- 
perative. , 

Mohori Bibi v. Dharmodas 
at p. 548, followed. 

Trrawadi Flotilla Co. v. Bhagwan Das, 18 ©. 620 
at p. 623; 18 I. A. 121 (P. C.), referred to. 

First appeal from the order of the District 
Judge, Delhi, dated the 26th May 1903, dis- 
missing plaintiff’s claim. : 

Interlocutory order.—tTheir 
Lordships of the Judicial Committee have 
held that the District Judge erred in dismiss- 
ing plaintiff’s suit under section 102 of the 
Civil Procedure Code of 1882; that as to the 
principal claim of the plaintiff, “that relat- 
ing to the money paid to release the attach- 
ment, there was in substance a clear decision 
of the District Judge adverse to the plaintiff, 
after which, in substance no question as to 
that claim remained open in the Court of 
first instance; and that inasmuch as with 
regard tothe 2nd claim for damages the 


plaintiff had unconditionally abandoned his 


Ghose, 30 C. 630 


claim, there remained in substance nothing to 
be tried.” We read their Lordships’ judg- 
ment as amounting to this, that in view of 
plaintiff’s abandonment of his 2nd claim, the 
District Judge, when he found that owing to 
plaintiff’s conduct, the case could no longer 
be proceeded with, should, instead of passing 
a decree under section 162 of the Code and 
dismissing the suit in default, have passed a 
decree on that date (the 20th May 1903) dis- 
missing the suit upon his finding as recorded 
in his order, dated 18th November 1902. From 
such a decree anappeal would have been open 
to the plaintiff tothis Court, and we must now 
take it that the decree of the District Judge 
psssed on the 26th May 1903, was in reality a 
decree dismissing the suit on the preliminary 
ground that in law the payment made by 
plaintiff was entirely voluntary and for 
plaintiff's own interest and that consequently 
plaintiff’s remedy was under sections 69 and 
70 of the Contract Act. 

Their Lordships have remanded the case 
to this Court for decision upon the merits of 
the appeal from such a decree and Have 
observed upon this appeal there are several 
minor points which will have to be adjudicat- 
ed upon, 

With reference, therefore, to their Lord- 
ships’ direction, we hold that the appeal be- 
fore us must be taken to be an appeal from a 
decree of the District Judge dismissing plain- 
tiff’s suit upon the grounds set forth in the 
District Judge’s order ofthe 18th November 
1902, and it is in this light that we shall 
proceed to hear and decide the appeal before 
us. We order that this appeal be set down 
for hearing before us on the lst January 
1911, the earliest available date. 

Mr. Kirkpatrick and Lala Girdhari Lal, for 
the Appellant. 

Messrs. Grey and Dadabhoy, for the Re- 
spondent, 

Judgment,.—lIn our order, dated 18th 
November 1910, we held, upon our interpreta- 
tion of the judgment of their Lordships of 
the Privy Council upon the appeal of 
Kanhaya Lal v. The National Bank of India 
(1), that the decree of this Court which 
proceeded upon the assumption that the Dis- 
trict Judge had dismissed the plaintiff's suit 
in default under section 102 of the Civil 


Procedure Code, was erroneous and that the 

(1) 37 O. 426; 6 Ind. Cas. 592; 14.0, W. N. 594; 11 
C. L. J. 449; 8 M. L. T. 1; 12 Bom. L. R. 480; 20 M, 
L. J. 470; 1 M. W. N. 282; 31 P. W. R. 1911, 
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appeal to. this Court must be regarded as 
one from the order (or decree) of the District 
Judge, dated the 18th November, 1902, which 
amounted to “a full determination adverse to 
the plaintiff,” of that part of his claim which 
alone he elected to prefer. We accordingly 
directed that plaintiff's appeal should be deem- 
ed to be one from that order, which ought 
jn law to have been a decree, and that the 
hearing of this appeal should take place this 
day before us. 

_ In accordance with this order, the appeal 
has now been heard by us and Messrs. 
Kirkpatrick and Grey have addressed argu- 
ments in support of their respective clients’ 
cases, 

For present purposes, the facts are simple. 
and are succinctly but, it is admitted, correct- 
ly stated by the District Judge in his judg- 
ment now under appeal. 
; The learned Judge 
follows :— 

“The allegations cf the plaintiff are that he, 
to the knowledge of the defendant, has been 
proprietor since June 25th last of the property 
and premises of the Mills, generally known 
as the Delhi Cotton Mills, Limited, against 
whom the defendants had an unsatisfied 
decree. Plaintiff further alleges that defend- 
ants applied on the 15th August last for the 
attachment of the said property and premises 
wrongfully stating that they were the pro- 
perty of the said Company, and got the said 
property attached, knowing that it belonged 
to plaintiff, on the 20th August, and dis- 
possessed the plaintiff of his property. The 
plaintiff states that as he was ousted from 
the Mills and could not arrange for the 
working thereof, and could not work them... 
GN NANG and ib was probable that by objec. 
tion to such attachment under the Civil 
Procedure Code a considerable time would 
elapse before he could obtain an order set- 
ting aside the attachment he was compelled 
to pay under protest, the amount due to 
defendants under their decree against the 
Delhi Cotton Mills, in order to obtain posses- 
sion of his property. The snm so paid is 
alleged to have been Rs. 83,005 and plaintiff 
now seeks to recover the same, with interest, 
and also to be awarded Rs. 10,000 damages. 
The defendants have taken a preliminary 
objection to the claim to recover the money 
paid on the ground that such a suit will not 
lie, on the contention that there has been no 


states them as 


privity between the parties with regard to 
the decree; that any payment made has, at 
law, been made on behalf of the Company 
against whom plaintiff has his remedy 
under section 69 of the Indian Contract 
Act, and that there is no cgercion such 
as entitles plaintiff to claim under section 
72 of the Indian Contract Act. 

“Wor the purpose of disposing of this pre- 
liminary point, which really amounts toa 
contention that, if for the sake of argument 
the allegations of the plaintiffs ba assumed to 
be true, yet no case will lie against defendants 
to recover the amount “paid; arguments for 
both sides have been heard.” 

The District Judge thereafter in his judg- 
ment deals exhaustively with the arguments 
and authorities, and, after elaborate discns- 
sion of these, arrives at the following con- 
clusions, viz.,—(1) that there was no coercion 
on the part of the defendants and that the 
present suit would not be maintainrble 
under the provisions of the Indian Contract 
Act; (2) that the provisions of the said Act 
as contained in section 72, were not exclusive 
and did not debar plaintiff from claiming on 
the count of monies had and received, if his 
allegations in the plaint supported any such 
plea; and (3) that in the present case, upon 
plaintiff's own allegations, the plaintiff was 
not compelled to pay the money into Court, 
inasmuch as he could have objected to tha 
attachment of the property and the payment 
made by him was so made to suit his own 
convenience, after balancing the personal 
advantages to be gained by immediate pay- 
ment or objecting. 

The District Judge accordingly held that 
defendant’s preliminary objection must be 
upheld and that as the payment made by 
plaintiff was voluntary he could not sue for 
recovery of the sum so paid. 

This order was dated the 18th November, 
1902, and in view of their Lordships’ judg- 
ment, must be taken to be the order finally 
determining plaintiff's claim, the latter 
having thereafter withdrawn all claim for 
damages. Asa necessary consequence, the 
appeal by plaintiff to this Court must also be 
deemed to be an appeal from that order 
(or decree). 

It is clear that the District Judge has 
dismissed plaintiff’s claim for recovery of the 
money paid by him, on a law point and 
without reference to the merits of the case, 
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He has, for the purposes of deciding defend- 
ant’s preliminary objection, assamed that 
the facts are as stated by plaintiff, and he has 
held that upon these facts, plaintiff cannot, 
in law, receive the sum of Rs. 83,065. 

_ When the appeal originally came before 
thiy Court, it was dismissed, in accordance 
with the views of the majority of the Full 
Bench, on the ground that no appeal lies 
from. an order dismissing a suit in default 
under section 102, Civil Procedure Code, this 
Court being under the impression that the’ 
appeal was from the judgment and decree 
of the District Judge, dated the 25th May 
1903. The Division Bench of this Court 
further held that no case had been made out 
which would justify interference with the 
latter decree on the revision side. 

As already observed, plaintiff appealed to 
the Privy Council and their Lordships held 
that the District ae order of the 18th 
November 1902, .“so far as concerns the 
recovery of the money paid to discharge the 
attachment, "was a full determination, 
adverse to the plaintiff, “of his claim in tbat 
respect. »” Their Lordships, i in a subsequent 
passage of their judgment, add : — ‘Their 
Lordships are of opinion that the case should 
not be allowed to stand as it does now. As 
to the principal claim of the plaintiff, that 
relating to the money paid to release the 
attachment, there was in substunce a clear 
decision of the District Judge adverse to the 
plaintiff ; after which in substance, no ques- 
tion as to that „claim remained open in the 
Court of first instance. As to the second 
claim, that for damages the plaintiff having 
unconditionally abandoned his claim, there 
remained nothing in substance to be tried. 
The case in their Lordships’ opinion was one 
not proper to be dealt with under section 102 
of the Civil Procedure Code...... They think 
it necessary that the case should go back to 
Chief Court to decide the appeal upon its 
merits. 

‘In the course of the argument, several 
minor points were raised which it seems 
desirable to notice. One was with reference 
to the evidence already taken in the case 
and the use to be made of that evidence. A 
second point was with reference to the refusal 
of the first Court to issue a cummission. A 
third was with. reference to the refusal of the 
Court to allow the cross-examination of a 
learned gentleman who had appeared as 
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Counsel in the earlier stagesofthe case. These 
are matters upon which it appears undesir- 
able for their Lordships to express any 
opinion. Such matters can be dealt with 
by the Chief Court when considering the case 
on the merits.” 

And their Lordships eonelude with the 
words :— ‘Their Lordships will humbly advise 
His Majesiy that the decree of the Chief 
Court should be discharged with costs and 
that the case should be remitted to that 
Court in order that the appeal to that Court 
may be heard and decided on its merits, and 
that the costs incurred in the District 
Court should abide the result of such appeal.” 

For the appellant, Kanhya Tal, Mr. 
Kirkpatrick’s first argument before us was 
that their Lordships’ judgment, properly 
construed, must be taken to have decided, 
inferentially though not in express terms, 
that the decision of the District Judge as 
given in his order of the 18th November, 
1902, was erroneous. The learned Counsel 
contends that as the District Judge’s decision 
proceeded purely upon a point of law, their 
Lordships, in remanding the case to the 
Court for determination of the appeal upon 
the merits, must be deemed to have overruled 
the District Judge’ss view of the law as 
enunciated in his judgment. A pure ques- 
tion of law, he argues, could best be: deter- 
mined by their Lordships, and they could 
not have remanded the case to this Court 
had they not been of opinion that this ques- 
tion had been erroneously decided by the 
first Court. In further support of this argu- 
ment, the learned Counsel referred us to the 
judgmert of Doss, J., in Mahandru Gharhal v. 
Bhuban (2). That learned Judge in the 
course of his judgment refers to this case 
and remarks:—‘Their Lordships remitted 
the case to the Court below, in order that the 
appeal might be heard and decided on its 
Though there is no express decision 
on the point in their judgment, their Lord- 
ships would not have remitted that case tothe 
Court below if in their opinion the suit as 
framed was not maintainable.” The argu- 
ment is not without force, but after giving it 
our best consideration, we do not think it 
tenable. Undoubtedly, (from th> report of 
the case in the Indian Law Reports), Counsel 
on both sides argued this question of law 
before their Lordships, but in their judgment 

(2) 14 C, W. N. 945 ; 6 Ind. Cas, 810. 
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their Lordships do not refer to it in any way 
beyond stating that the District Judge had 
dismissed the claim as unsustainable in point 
of law. Onthe contrary, in the very first 
paragraph of their judg ment, their Lordships 
expressly remark :— Asin their Lordships’ 
opinion, the case must go back to the Chief 
Court for further consideration, their Lord- 
ships think it desirable to say nothing abont 
the case which is not absolutely necessary.” 

In our opinion, their Lordships, having 
held that this Court had wrongly declined 
to hear the appeal, (which it must be remem- 
bered was from a judgment based purely on 
a point of law), considered that the proper 
Court to adjudicate upon that appeal was this 
Court, and that the Supreme Tribunal was not 
called upon to decide questions even though 
these might be questions of law, which it was 
the duty of this Court to decide. Admittedly, 
no express decision was given upon the 
particular question involved in this case, and 
in view of the authorities cited by the 
District Judge in support of his conclusions, 
we do not feel justified in assuming that 
their Lordships have overrnled his decision 
simply because the appeal has been remit- 
ted to this Court for determination. Tt seems 
to us that if their Lordships had considered 
this question of law and had decided it in 
favour of plaintiff, their order to this Court 
would haye beenin different terms and that 
we should have been directed, in turn, to 
remand the case to the District Judge for 

rial of the suit upon the merits. Itis our 
desire to loyally and dutifully comply: with 
the order of their Lordships, and itis for 
this reason that we proceed to deal with 
the appeal before us upon the assumption 
that it has been left tous to decide whether 
the Districh Judge is correct in holding 
that the plaintiff's claim is not maintainable 
in law. 

Mr. Kirkpatrick, on behalf of plaintiff- 
appellant, practically rested his case upon 
the interpretation which he placed upon the 
judgment of their Lordships. He cited, in 
addition, the decision of the Privy Council 
in the case reported as Fatima Khatoon v. 
Mahomed Jan (8), (a case which was fully 
considered by the District Judge) but he 
made no attempt to eriticise the other authori- 
‘ties quoted by the District Judge in his 
judgment or the inference which that 


(3) 12 M. L A. 65; 10 W. R. 29 ; 1 B. L. R, 21. 


learned Judge derived therefrom. The 
learned Counsel informed us that his case 
rested (1) upon the assumption that their 
Lordships had practically decided the law 
point in favour of the plaintiff, and (2) upon 
the authority above-mentioned and the 
decision of the High Court of ‘Calcutta in the 
case reported as Mahandra Gharhal v. Bhuban 
(2). His contention was that section 72 
of the Indian Contract Act was not exhaus- 
tive, and that a person who had been dis- 
possessed, through an order of attachment, 
and had paid money in order to remove the 
attachment, was entitled to recover such 
money on the ground that it had been paid. 
under compulsion. 

The District Judge, on the other hand, was 
of opinion that an aggrieved peron whose 
property had been- wrongly attached, had, 
under the law, various remedies whereby he 
could get rid of the attachment, and thatin 
any such case, if the aggrieved person, for 
purposes of his own convenience, after 
balancing the advantages pro et contra, decided 
to pay up the money due to the decree-holder, 
instead of resorting to the other remedies 
open to him it could not reasonably be said 
that the payment had been made under 
compulsion. The learned Judge conceded 
that in a case where the Court: had actually 
ordered the property to be soldand a sale was 
imminent, the plaintiff who had no other 
means ‘of protecting his property, might 
reasonably urge that he had paid the money 
under compulsion, and was,. . therefore, upon 
general principles, entitled to recover it. He 
further held that so far as section 72 of the 
Indian Contract Act was concerned, a claim 
such as the present would not be maintain- 
able, but in his opinion that section was not 
intended to be exhaustive in respect of such 
suits for recoyery of money. Asa result 
of his study of the anthorities and of the 
principles laid down in them, the learned 
Judge ruled that in the present case the 
plaintiff had other remedies open to him to 
get rid of the attachment, and that as no sale 
was imminent, the payment of the money 
into Court by plaintiff must be taken to 


have been “entirely voluntary ” and for his 
interésts. He, therefore, held that, while 
plaintiff had prima facie a good  casé 


against the Delhi Cotton Mills under sections 
69 and 70 of ihe Indian Contract Act, the 
claim against the present defendants for re- 
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covery of the Rs. 83,005 was not sustainable 
in Jaw. 


We have very carefully considered the 
authorities referred to by the District Judge 
and also the arguments of Mr. Kirpatrick 
and Mr. Grey. As a result, we see no reason 
to differ from the conclusion arrived at by 
the learned Judge, though we do not agree 
with him that secticn 72 of the Indian Con- 
tract Act is not exhaustive with regard to 
claims such as that now before us. 


Their Lordships of the Privy Council, in 
Trrawaddy Flotilla «Company v, Bhagwan Das 
(4), dealing with the law relating to carriers, 
‘observed :— The Act of 1872 does not pro- 
fess to be a complete Code dealing with the 
law relating to contracts. It purports to do 
no more than to define and amend certain 
parts of that law. No doubt it treats of 
bailments in a separate chapter. But there is 
nothing to show that the legislature- intend- 
ed to deal exhaustively with any particular 
chapter or sub-division of the law relating to 
contracts. On the other hand, it is to be 
borne in mind that at the time of the passing 
of the Act of 1872, there was in force a 
Statute relating to common carriers, which, in 
connection with the common law of England, 
formed a Code at once simple, intelligible and 
complete. Had it been intended to codify 
the law of common carriers by the Act of 
1872, the more usual course would have been 
to have repealed the Act of 1865 and to re- 
enact its provisions with auch alterations or 
modifications as the case might seem to re- 
quire. It is scarcely conceivable that it could 
have been intended to sweep away the common 
law by a side wind, and by way of codifying 
the law, to have the law to be gathered from 
two Acts, which proceed on different principles 
and approach the ‘subject, if the subject be 
the same, from different points of view. At 
the date of the Act of 1872 the law relating 
to common carriers was partly written partly 
unwritten law. The written law is untouch- 
ed by the Act of 1872, The unwritten law 
was hardly within the scope of an Act intended 
to define and amend the law relating to 
contracts. The obligations imposed by law on 
common carriers has nothing to do with con- 
tract in its origin. A breach of this duty, 
gays Dallas, ©. J. [Brotherton v. Wood, (5) ] 


(4) 18 C. 620 at p. 623 (P. C.) 18 I. A. 121. 
(5) 3 B. and B. 62. 
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is a breach of that law, which action wants 
not the aid of a contract to support ib.” 

It is, we think, clear from this extract from 
their judgment that their Lordships did not 
intend to lay down any general proposition 
that in every instance, the provisions of the 
Indian Contract Act must not be taken to be 
exhaustive. They were dealing witha very 
peculiar and special branch of the law and 
for the reason given, arrived at the conclusion 
that the general provisions of the Act relating 
to contracts could not be construed as repeal- 
ing the special provisions of Act ITI of 1865, 
which dealt with that subject. We do not 
interpret their Lordships’ remarks as meaning 
that the provisions of the Indian Contract Act, 
which specially deal with a particular branch 
or topic of the law of contracts, are not to be 
regarded as exhaustive, For this opinion we 
have the authority of their Tiordships 
themselves, Inthe case of Mohori Bibi v. 
Dharmodas (6) their Lordships remark,“ it 
was farther urged that the preamble of the 
Act showed that the Act was only intended 
to define and amend certain parts of the law 
relating to contracts and that contracts by 
infants were left ontside the Act. If this 
were so, it does not appear how it would help 
the appellants. But in their Lordships 
opinion the Act, so faras it goes, is exhaustive 
and imperative and does provide in clear 
language that an infant is not a person com- 
petent to bind himself by a contract of this 
description.” 

In the Irrawaddy Flotila Oompany case (4) 
their Lordships point out that the obligation 
imposed by law on common carriers has no- 
thing to do in its origin with contract. Buta 
claim to recover money from a third person, 
to whom it has been paid under mistake or 
coercion, is based on an implied contract 
and as such, forms part of the law relating 
to contracts, In the case of Freeman v. 
Jeffries (7) the plaintiff sought to recover 
monies from the defendant which he had (as 
he alleged) paid under a mistake to a third 
person. Martin, B., in his jadgment, observed, 
“The action is at common law, and I only know 


- of two kinds of common law actions ; one for 


injury to person or property ; and the other 
for breach of contract. Now, the ordinary 
case of breach.of contracts is when both 
parties have agreed to a certain thing, and 


(6) 30 C. 539 at p. 548 (P. C); 7C. W. N 441. 
Bom. L. R. 421. } oe 


(7) 4 Ex, 189; 38 L. J. Ex. 116; 20 D. T, 533, 
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and none breaks the promise which he has 
made. But for a long time implied contracts 
have been admitted into the law, when a tran- 
saction having taken place between parties, a 
state of things has arisen in reference to 
it which was not contemplated by them, but 
is such that the one party ought in justice 
and fair dealing to pay a sum of money to 
the other.” The learned Baron held that 
the action which was for money had and 
received was one based on such implied con- 
tract. Section 72 of the Indian Contract 
Act recognises that such is the foundation of 
this action and it, therefore, provides that a 
person to whom money has been paid, or 
anything delivered by mistake or cvercion, 
mist repay or return it. In our opinion, 
this section, which specifically deals with 
the question as to whom money must be re- 
paid or a thing returned, must be regarded 
as exhaustive, apart, of course, from other 
specific provisions of the law, such as section 
86 of the Indian Trusts Act. The law as it 
obtains in HEugland probably goes much 
beyond section 72 of the Indian Contract 
Act, which makes no express provisions for 
cases where fraud has induced the payment 
of money, or where money has been paid 
through such extortion, oppression or undue 
advantage taken of the plaintiff's situation as 
do not amount to coercion” within the 
meaning of section 15 of the Act. But we 
must take it that the legislature, when 
enacting section 72 of the Act, was fully 
acquaiuted with the English law on the sub- 
ject, and ‘that it deliberately restrictd the 
action for money had and received” (as 
termed in England) inthe manner provided 
in the section. To hold otherwise, and to 
rule that a person is entitled to recover money 
paid in circumstances which would give 
him a right to recover it in England would be 
tantamount to holding that section 72 of the 
Indian Contract Act is redundant and mean- 
ingless, for if a plaintiff can, irrespective of 
its provisions, recover monty paid by him 
in circumstances where no coercion (as de- 
fined by the Act) can be established, it 
would be absurd to enact that he can re- 
cover it if he can prove that he was the 
victim of coercion. In our opinion, the 
legislature deliberately decided to put bounds 
on the rather vague action which is open, 
under the English law, to persons who seek 
to recover money paid by them in cir- 


cumstances which appear to the Courts in 
England to render it inequitable that the 
defendant should retain such monies. It 
seems to us, therefore, that plaintiff, in order 
to succeed in the present cage, must show 
that he paid the money into Court on the 
27th August; 1902 as the result of “ coer- 
cion,” within the meaning of section 15 of 
the Indian Contract Act. In so holding 
we follow the opinion expressed by Markby, 
J., in Asbébun v. Ram Pershad (8), and with 
the greatest respect we dissent from the view 
of Norris and Beverly, JJ., that an action 
of this kind is sustainable ander the present 
law even if such “coercion” is not established. 

The question then is whether upon the 
allegation in the plaint, there was any such 
‘coercion.” The plaintiff’s cause of’action is 
set forth in paragraph 7 of the plaint, which 
rans as follows:— 

“The plaintiff has suffered considerable 
damage by the said acts of the defendant 
and as ha was by such acts practically 
ousted from all the machinery and mills 
and could not arrange for the working there. 
of and could not work them, and the whole 
of such damage would be very consider- 
able and part of it most difficult to prove 
and it was probable that by objection to 
such attachment under the Civil Procedure 
Code, a considerable time would elapse be- 
fore he could obtain an order setting aside 
the attachment, the plaintiff was compelled 
to pay the balance due to the defendant 
under its decree against the Delhi Cotton 
Mills Company, Limited, under protest, on 
the 27th August 1902. The amount so paid 
is Rs. 83,005.” 

Such are plaintiff’s allegations, and it 
must be remembered that we are dealing 
with this preliminary question solely with 
reference to these allegations, and entirely 
irrespective of defendant’s reply on the facts. 
But accepting these allegations for our pre- 
sent purpose, can we hold that they dis- 
close “coercion” as defined in section 15 
ofthe Act? Mr. Kirkpatrick (in his reply 
to Mr. Grey) argued that the defendants 
had by unlawful means induced the Court 
to dispossess the plaintiff of his property 
and had thereafter (through the agency of 
the Court) unlawfully detained plaintiff's 
money. The learned Counsel was very vague 
and brief in his argument upon this aspect 

(8) 1 Shome, 25. 
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of the case, and obviously laid no stress 
upon the point. For our own part, we 
have no hesitation in saying that the argu- 
ment is far-fetched and unconvincing. The 
plaintiff had in the first place not been dispos- 
sessed of his property. But even of it be 
held that the attachment order did actually 
amount to dispossession, the defendant acted 
throughout in accordance with law and the 
order was passed (rightly or wrongly) by 
the Court which ‘had jurisdiction to deal 
with the matter. In the circumstances, it 
is difficult to seb how the defendant can 
be charged with having “unlawfully detained 
plaintiff's property, still less how defendants 
can be said‘to have so detained that pro- 
perty, with the intention of causing plain- 
tiff to enter into an agreement. Even if 
we assume that defendants detained the pro- 
perty unlawlully, there is nothing on the 
record from which we can infer an intention 
on their part to force platntiff to enter into 
an agreement. On the contrary, all the 
facts - (or rather plaintiff's allegations) would 
suggest that the object which defendants had 
in view was to bring the property eventually 
to sale, without any reference to plaintiff 
or his wishes in the matter. We agree, 
therefore, with the District Judge that the 
allegations’. in the plaint do not disclose any 
case of “coercion” within the meaning of 
section 15 of the Act. Mr. Kirkpatrick, 
seeing the weakness of his case, if section 
72 of the Acb were to be held applicable, 
laid but little stress on the argument that 
“coercion” had been established. His main 


“contention was that section 72 was not 


exhaustive and that upon general princi- 
ples his client was entitled to recover the 
monies paid by him in cireamstances which 
(according to the learned Counsel) negatived 
the idea of voluntary action and suggested 
that of “compulsion.” 

In our opinion, an action of this kind, 
if it is to succeed, must come within the 
purview of section 72 of the Act. But 
even if this be rot so, we are nevertheless 
of opinion that in the case before us the 
payment made by plaintiff was “voluntary.” 
He was certainly not obliged to pay the 
money into Court, nor, at the time when 
the money was so paid, were the circum- 
stances such that the plaintiff, if he wished 
to save his property, had no alternative 
to making the payment. The property, no 
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doubt, was attached, but there was no order 
for sale, and under the law, the plaintiff 
was entitled, if he sothought fit, to object 
to the attachment, or (if he preferred) to 
institute a suit for a decree declaratory 
of his right thereto. In either event, he 
would have had no difficulty in securing 
from the Court an order staying all further 
proceedings in execution until his claim 
had been considered. Even if his objection to 
the attachment had been overruled, it would 
still have been open to him to bring a regular 
suit, and we have no reason to suppose, that 
the Court would not have taken steps to 
protect his alleged rights until the question 
of his title had been determined. In his 
plaint, the plaintiff candidly admits that he 
conld have lodged objections to the attach- 
ment, but he urges that it was probable that 
by “objection to such attachment, 2 consider- 
able time would elapse before he could obtain 
an order setting aside such attachment.” 
«In order, therefore, to suit his own cou- 
venience, he decided that it would be more 
in his interests to forthwith pay the money 
due to the decree-holders, and he accordingly 
elected, of his own free volition, to take that 
course. Howcan we reasonably hold that 
this action was forced upon him? Had he 
adopted the procedure prescribed by the Civil 
Procedure Code he might have been put to 
loss, but for this loss he would have been en- 
titled to recover damages fromthe defendants. 
But for reasons of his own, he paid up the 
money and so satisfied the defendant’s decree. 
He has apparently a good case against the 
judgment-debtors under sections 69 and 70 
of the Indian Contract Act. Butas he has 
elected to satisfy the defendant’s decree and 
as he has by so doing induced them to forego 
all further proceedings against their judg- 
ment-debtors, is it reasonable or equit- 
able or that he should now be allowed to 
get back his money from the decree-holders 
and leave them, at a late stage, to such 
remedies as they may have against the 
judgment-debtors ? Restitute in integrem at 
this stage is probably impossible, and for 
this the plaintiff, and not defendants 
must be held responsible. Had he, in 
the first instance, taken the usual course 
of objecting to attachment of property 
which he claimed to be his, the Court 
would have proceeded to investigate his 
claim and the party aggrieved by its order 
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would have been entitled to bring a regular 
suit for the tinal determination of the ques- 
tions at issue. Plaintiff, however, was of 
opinion that this course was inconvenient to 
him, and on that ground elected to pay off 
the decree. 

It seems tous that the circumstances of 
this case differ materially from those in cases 
where a plaintiff has been held entitled 
to recover monies paid by him in order to 
stave off an imminent sale of property. In 
the latter class of cases the person who 
pays money in order to avert n sale which 
would otherwise inevitably take place, has 
no alternative to the payment of such money, 
and {in the words of their Lordships of 
the Privy Council in Duli Chand v. Ram 
Kishan Singh (9)], “he may bring an action 
to recover back the money he has so paid; 
it is the compulsion under which they are about 
to be sold that makes the payment involuntary.” 
In this case, the plaintiff had objected to 
the attachment of the properties. His 
objections were overruled and he ‘was, there- 
fore, compelled to pay the money in order 
to prevent the sale which (in their Lordships’ 
words) “would otherwise inevitably have 
taken place.” 

In support of hisargument that plaintiff 
was, ander the general principles of the law, 
entitled to recover his money from the de- 
fendants, Mr. Kirkpatrick relied upon the 
decision of the Privy Council in the 
case of Fatima Khatoon v. Mahamad Jan (8). 
In our opinion, this authority in no way 
supports the present claim. It appears 
that in that case the deeree-holders had in 
point of fact actually received the full 
amount due to them under their dec- 
ree before they proceeded to attach pro- 

.-perties in the hands of the appellants. lhe 
decree-holders nevertheless proceeded against 
the latter properties, and obtained authority to 
sell the same. Thereupon inorder to prevent 
that sale “which would have been mischbiev- 
ous and prejudicial in the highest degree to 
the rights of the new appellants, they upon 
a proceeding which they instituted and under 
the authority of the Court, not voluntarily, 
but under protest and because they were com- 
pelled to take that step in order to prevent 
the sale of the estate,” paid into Court the 
monies claimed by the decree-holders. When 
paying this sum into Court the appellant’s 
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pleaders stated as follows: — I will bring a 
regular suit for setting aside the summary 
order rejecting the claim, but the sale cannot 
be stayed unless the amount recoverable by 
the decree-holder is deposited; 1, therefore, 
deposit the amount for the purpose of its 
being paid to the decree-holder, and'pray 
that the said sum be paid tu the decree-holder 
and the sale be stayed.” Thereafter, aregular 
suit was brought and decided in favour of 
the appellants. In the circumstances, their 
Lordships -held that the appellants were 
entitled to recover the Money back again. 
Bat it is to be noted that in this case the 
equities were all against the decree-holders, 
who had already been fully satisfied in 
respect of their decree; and that the money 
was paid info Court after objections to the 
attachment had been disallowed and at a time 
when the sale of the estate was imminent. The 
appellants had, therefore, no alternative to 
paying the money, if they wished to avert 
the sale, 

We have been referred to no authority 
in support of the proposition that (apart from 
section 72 of the Indian Contract Act) a 
person who, withont objecting to an attach- 
ment of property claimed by him, pays the 
decretal amount into Court in order to relieve 
himself of the inconveniences of such attach- 
ment, is entitled to recover that money 
from the decree-holder, irrespective of the 
fact whether or ‘not such property had 
at the time been ordered to be -sold. In the 
absence of any such authority, we are of 
opinion that, even upon general principles, a 
man who to suit his own interests decides 
to forego objections to the attachment of pro- 
perty which he asserts to belong to him 
and pays the decretal amount into Court 
in order to getrid of the inconvenience 
consequent upon such attachment cannot in 
reason urge that he was compelled to make 
such payment. Jt seems to us that no com- 
pulsion arises unless and until the property 
is about to be sold, or inthe words of their 
Lordships of the Privy Council above quoted 
“it is the compulsion under which itis about 
to be sold that makes the payment involun- 
tary.” < 
For the reasons given, we dismiss this ap- 
peal with costs. 

Appeal dismissed, 
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ASHFAQ HUSAIN v, GAURI SAHAI. 
(s. c. 18 0. W. N. 370; 8 A. L. J. 332; 13 C.LJ. 351; 9 
M. L. T. 380.) 
PRIVY COUNCIL. 
APPEAL FROM THE ALLAHABAD HIGH COURT. 
February 1, 1911. 
Present:— Lord Macnaughten, Lord Mersey, 
Lord Robson, Sir Arthur Wilson and 
Mr. Ameer Ali. 
Han ASHF'AQ HUSAIN AND otasres— 
JUDGMENT-DEBTORS—APPELLANTS 
A versus 
Laya GAURI SAHAI—Decres-notper— 
RESPONDENT. 

Limitation Act (XV of 1877), s. 4, Sch. II, art. 179— 
Decree ex parte-—-Decree set aside as against one of 
several judgment-debtors—Subsequent decree against 
him—Euecution-—Limitation. 

A decree for sale on a mortgage was passed against 
several defendants jointly on the 25th of August, 
1900, and made absolute on the 21st December, 1901. 
As against one of the defendants the decree was ew 
parte, and it was set aside as against her on March 
llth, 1902. Subsequently, a decree was passed on the 
merits against her algo on November 16th, 1904. As 
against her the decree was made absolute on Novem- 
ber 27th, 1905. An application for execution of both 
the decrees was made on December 21st, 1905: 

Held, that the second decree supplemented and 
completed the first decree and it was from the date 
when it was made absolute that the time under the 
Statute of Limitation began to run and that the 
application was not barred. 

Appeal from the judgment of the High 
Court of Allahabad, dated June 27th, 1907, 
(reported at 29 A 623) reversing the orders 
of the Sub-Judge of Moradabad, dated April 
17th, 1906, and May 5th, 1906. 

Messrs L. DeGruyther, K. CG. and Ross 
for the Appellants. 

Mr. Hddis for the Respondent. 

Judgment. 

Lord Mersey.—The substantial question 
in this case is whether an application for 
the execution of a decree absolute obtained 
by the respondent for the sale of some 
property which had been mortgaged to him 
by the appellants is barred by section 4 of 
the Indian Limitation Act, 1877. There is 
also a further question, namely, whether a 
similar application had not already been made 
to the Court and dismissed on the 27th 
November 1905, so as to make the present 
application res judica/a. 

The litigation which has led up’ to this 
dispute has been very long, and ib has 
been somewhat complicated, but the story 
can be told, for present purposes, in a few 
sentences. 

The respondent was the holder of a mort- 
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gage of the interest of the appellants and of a 
lady named Musammat Sakina in certain lands. 
The mortgage-debt was a joint debt, and the 
mortgaged property was joint property. De- 
fault was made in payment of the debt, and 
thereupon the respondent instituted proceed- 
ings for therecovery of the money. He also 
asked for a decree that if ppyment were not 
made the property should be sold. 

The present appellants put in defences 
but the lady failed to appear. The case was 
tried, and the defences were found to be 
untrue, whereupon a decree was pronounced 
against all the defendants, the judgment 
against the lady going by default of appear- 
ance. This decree was dated the 25th August 
1900, and it was made absolute on the 21st 
December 1901. 

If nothing more had happened there should 
have been no difficulty about obtaining an 
order for execution of the decree. But before 
the decree absolute was made, namely on the 
19th September 1900, the lady Musammat 
Sakina had bestirred herself and had applied for 
a review of the judgment of the 25th August 
1900 on the ground that she had never been 
served with process. The lady’s application 
was refused by the Subordinate Judge before 
whom it came. This was on the 13th May 
1901. The learned Judge did not believe her 
statement that she had had no notice of tho 
proceedings and he was of opinion that she 
had been put forward by the principal 
defendant in the suit, the present appellant, 
Ashfaq Husain, in order to delay the execu- 
tion. Musammat Sakina then appealed; and 
her appeal was allowed, the Court directing 
“that the decree passed ex parte be set aside 
so far as the appellant, Musammat Sakina, 
is concerned,” and that the case should be 
re-heard upon the merits as against her. 
This was on the 11th March 1902. The case 
was accordingly set down for re-hearing, and 
Musammat Sakina then pleaded that the 
plaintiff had received certain sums of money 
from her deceased husband on account of the 
mortgage-debt for which he had not given 
eredit. This defence of payment had not been 
put forward by any of the other defendants, 
and at the hearing Musammat Sakina was un- 
able to support it by satisfactory evidence. 
Accordingly, judgment was given against her 
on the 15th August 1902. She then again 
appealed, but the High Court, agreeing with 
the Subordinate Judge that her witnesses were 
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unworthy of credit dismissed her appeal. 
This was on the 16th November 1904. 
Nothing was paid and on the 15th February 
1905 the plaintiff filed an application against 
all the defendants in the action asking that 
the decree of the 15th August 1902 might 
be made obsolute, and for an order for the 
sale of the property. To this the appellants 
filed an objection alleging that the decree 
of the 15th August 1902 was passed against 
Musammat Sakina alone, and that the original 
decree of the 25th August 1900 passed against 
the appellants, “had become extinct” by 
operation of the Statute of Limitation. The 
objection was heard on the 27th November 
1905, when the Subordinate Judge held that 
the decree of the 15th August 1902 concerned 
Musammat Sakina only, and that, therefcre, 
no order absolute could be made against the 
objectors on the basis of that decree. He also 
found that the plaintiff had already, namely, 
on the 21st December 1901, obtained a decree 
absolute against the objectors so that there 
were two binding decrees (namely, the decree 
against the objectors and the decree against 
Musammat Sakina) in respect of the same 
mortgage. The learned Judge, therefore, 
came to the conclusion that he could not 
help but disallow the plaintiff's application; 
and the application was accordingly dismissed. 
The learned Judge, however, made’ a decree 
absolute (dated the 27th November 1905) 
against Sakina. Later on, namely, on the 21st 
December 1905, the plaintiff filed an appli- 
cation against allthe defendanis for execution 
by way of sale of the property. The applica- 
tion was based on the decrees of the 25th 
August 1900, the 15th August 1902, the 16th 
November 1904, the 21st December 1901, 


and the 27th November 1905, before 
mentioned. The present appellants filed an 
objection to this application on the 7th 


February 1906 alleging that they were no 
parties to the decrees of the 15th August 
1902 and the 27th November 1905, and that 
as to the decrees of 25th August 1900 and 
21st December 1901 they were time-barred. 
These are the facts and the first question is 
whether the remedy against the present 
defendants is statute barred. The limitation 
applicable to the case is to be found in the 
4th section of the Indian Limitation Act, 
1877, which provides that every application 
made after the pericd of limitation prescribed 
therefor by thes econd Schedule annexed to 
the Act shall be dismissed, although limita- 
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tion has not been set up as a defence. The 
second Schedule (No. 179) provides that the 
time for an application for the execution of 
a decree shall be three years from the date of ` 
the decree, or (where there has been an 
appeal) from the date of the final decree or 
order of the Appellate Court. The answer 
to the question, therefore, depends upon the 
date of the decree on which the” application 
for execution is based. If the date of the 
deeree is more than three years before the 
date of the application, then the respondent’s 
remedy is statute barrel, but otherwise. not. 
Now the respondent originally claimed a de- 
cree against all the defendants jointly 
in respect ofa joint mortgage-debt, and he 
obtained on the 25th Angust 1900 what, pur- 
ported to be a judgment in accordance with 
his claim. But it subsequently appeared 
that by reason of non-service of process 
onone of the defendants, the judgment 
ought not to have been given, and ac- 
cordingly the Court re-opened the matter by 
setting aside the judgment so far as it affected 
the one defendant who had been served, and 
directed another inquiry to ascertain whether 
that defendant had any defence. It might 
have been more in accordance with strict pro- 
cedure if the Court had set aside the whole 
judgment and had proceeded to re-try the 
case as against all the defendants. But it 
was apparently considered that such w course 
would involve unnecessary delay and éxpense, 
and no one objected to the procedure adopted 
by the Court. . 
Thus the original judgment of the 25th 
August 1900 was treated by the Court and 
by the parties as a mere step in the granting 
of the relief for which the plaintiff was asking 
and to which, asit ultimately turned out, 
he was entitled, namely, a decree against all 
the defendants jointly. The irregularity 
(if any) in the procedure has, in their Lord- 
ships’ opinion, worked no wrong and is of no 
real consequence. Subsequently and after 
many delays, for which the respondent was, 
in no way, responsible, it was ascertained that 
the defendant who alleged that she had not 
been served had no defence, and a decree was 
made against her. This decree which was 
dated the 16th November 1904 was the 
second stepin granting to the plaintiff the 
relief to which he was entitled. Ib supple- 
mented and completed the decree grant 
ed on the 25th August 1900, and for 
the first time gave to the plaintiff that 
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which would alone justify him in apply- 
ing for the joint execution to which he was 
entitled. Itis from the date of -this last 
judgment (the 16th November 1904), or 
rather from the date when it was mad3 
absolute.the (27th November 1905), that the 
time under the statute began to ran. It was 
then for the first time that the Court granted 
a complete decree to the respondent. It 
follows, therefore, that the plaintiff's remedy 
is not statute barred.’ This seems to have 
been the view taken by the High Court in 
the judgment from Which this appeal is 
brought, and in their Lordships’ opinion it is 
right. | 

As to the second point taken on behalf of 
the appellants, namely, that the plaintiff is 
estopped in the present proceedings by the 
judgment given against him on the 27th 
November 1905 upon his application of 
the 15th February 1905, it is sufficient to say 
that the present application is different from 
the application then before the Court. The 
application of the 15th February 1905 was 
based onthe decree of the 15th August 
1902, and on that alone, whereas the present 
application is based upon the joint effect of 
the two orders absolute of the 21st 
December 1901 and the 27th November 
1905, made against the appellants and 
Sakina respectively, and which two orders 
are, in effect one decree of the later date. 

Their Lordships will humbly advise His 
Majesty that the appeals should be dismissed. 
The appellants will pay the costs. 

Appeal dismissed. . 


Solicitors for the. Appellants: Messrs, 
Ranken, Ford and Co. ` 
Solicitors for the Respondent: Messrs. 


Sanderson, Adkin, Lee and Edis. 
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ALLAHABAD HIGH COURT. 
Second Crit APPEAL No. 479 or 1911. 
March 3, 1910. ; 
Present: —Mr. Justice Richards. 
BADAL KHAN—Devrenpant—APPELLANT 


; versus 
MURTAZA AND orazrs—Pvaintisys— 
RESPONDENTS. 


Civil Procedure Code (Act V of 1908), s. 99, 
0. XXII, Rr, 3, 4—Sole appellant dying pending ap- 
peal—No application made to bring representatives 
on record--Vakalatnama filed on behalf of the re- 
presentatives —Abatement—Ivregularity not affecting 
merits. 
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An appellant died after filing his appeal and 
no application was made to bring his representatives 
on ths record but a vakalatnama was filed by 
a Pleader on behalf of the representatives and the 
appeal was heard and the suit decreed in the name 
of deceased appellant: 

Held, that this was not a mere irregularity which 
could be cured by section 99 of the Code of Civil Pro- 
cedure, 1908 and that the appeal had abated. 


Second appeal from the decision of the 
Subordinate Judge of Farrukhabad, dated 
the 28th April 1910. 

Mr. Gulzart Lal, for the Appellant. 

Mr. Permeshwor Dyal (for Me. 
Kumar Mukerjt), for the Respondents. 

Judgment.—One point only has 
been argued in this appeal. It appears that 
two ladies, namely, Musammat Muniran and 
Mussammat Najjan. sued for a declaration 
that certain property against which the 
defendant held mortgage-decrees for sale 
was not saleable to the extent of their shares. 
Daring the progress of the suit one of the 
ladies, Musammat Muniran, died and the plaint 
was duly amended. The Court of first 
instance dismissed the suit. The surviving 
plaintiff appealed. While the appeal was 
pending she also died. A ‘vakalatnama was 
filed on behalf of persons claiming to be the 
heirs -of the surviving plaintiff, Musammaé 
Najjan. However, noapplication was made 
tothe Court to have the legal representa- 
tives of Musammat Najjan made parties and 
the decree which reversed that of the Court 
of first instance was made in favour of 
Musammat Najjan who was, as already 
stated, dead at the time. Order XXII, rules 3 
and 4 of the Code of Civil Procedure provide 
for the Court making the legal representatives 
of the deceased plaintiffs and defendants 
parties to the suit. Rule 3, sab-rile (2) 
and rule 4, sub-rule (3) provide that where 
within the time-limited by law no applica- 
tion to make such legal representatives a 
party is made the snit shall abate. It has to 
be admitted that no such application was 
ever made in the present case, It is argued 
that the matter may be treated as an irregu. 
larity and that the decree ought not to.be 
reversed merely on the ground of such 
irregularity. Section 99 of the Code of 
Civil Procedure is relied upon, The respond. 
ents contend that in the present case the 
suit in the lower Appellate Court proceeded 
in the presence of a Vakil holding a vakalate 
nama on behalf of the legal representatives of 
Musammat Najjan and that the irregularity 
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did not in any way affect the merits of the 
case. I regret I am unable to accept this 
contention. -The order I have already 
referred to in express words provides for the 
abatement of the suit in the events which 
admittedly happened in the present case. I 
must allow the appeal, set aside the decree 
of the lower Appellate Court and restore 
that of the Court of first instance. Under 


the circumstances I make no order as to. 


costs. 
Appeal allowed. 
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ALLAHABAD HIGH COURT. 
First APPEAL FROM OrDER No. 56 or 1910. 
March 9, 1911. 
` Present:—Sir George Knox, ‘Kr., Judge, 
and Mr. Justice Karamat Husair. 

RAM PERSHAD AND ANOTHER— 
DEFENDANTS— APPELLANTS 
versus 
KHEM KARAN—Puarntirr—Responpest. 
_ Mortgage (usufructuary)—Agreement by mortgagor 

not to claim accounts, effect of. 

Where there is an express agreement in a mort- 
gage-deed that the mortgagor will not claim accounts 
from the mortgagee, he is not entitled to an account 
at the time of redemption. 

Shafi-un-nissa v. Fazalrab, 7 A. L. J. 787; 7 Ind, Cas. 
293, referred to. 


First appeal from an order of the District 
Judge of Bareilly, dated the 29th of March, 
- 1910. 
Dr. Satish Chandra Banerji, for the Appel- 
- lants. : 
Mr. Muhammad Ishaq Kham, (with him 
: the Hon’ble Mr. Moti Lal Nehru), for the 
Respondents. 

Judgment.—tThe plaintiff in this 
ease brought an action for redemption of a 
mortgage dated the 9th of September 1872 

-and claimed account. The material portion 
of the mortgage-deed may be rendered as 
follows :— 

“This condition has been agreed upon that 
whatever may be the income of the property 
(biswat) mortgaged the mortgagees will be 
entitled to it (and that) I shall claim no 
account. As the income (of the mortgaged 
property) is not sufficient for the payment 

- of the interest which is at the rate of ten 
annus per cent. per month I shall pay from 
. my own pocket to the mortgagees a yearly 
- sum of Rs. 36.0.0... I shall redeem 
(the property) whenever I pay the whole of 
- the principal and interest,” 
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One of the pleas in defence was that the 
plaintiff, in consequence of the express agree- 
ment that he could not claim accounts, was 
debarred from such a claim. The Court of 
first instance decreed the suit for redemption 
but rejected the claim for an account. On 
appeal the lower Appellate Court came to the 
conclusion that the plaintiff was entitled to an 
account and remanded the case. 

The defendants came to this Court in 
appeal from the order of remand and their 
learned Vakil urges that the express agree- 
ment entered into between the mortgagor 
and the mortgagees | precludes him from 
claiming accounts. 

The learned Counsel for the ae ad in 
answer to the above contention says that the 
specification of the rate of interest clearly 
implies that the mortgagees are entitled to 
the mortgage-debt and the interest thereon 
at the rate of ten per cent. per month and to 
no more, and that this necessarily involves 
the taking of an account. 

In our opinion, the express agreement 
between the mortgagor and the mortgagees 
that the former will not claim accounts and 
will, in order to redeem, pay the whole of the 
principal and interest, debars him from claim- 
ing accounts. The liability of the mortgagees 
to account inferred from the fixing of tke rate 
of the interest can “in no way override the 
express agreement that there shall be no 
account. The case is governed by Shat-un-nisa 
v. Fazalrab (1). The result is that we set 
aside the order of the lower Appellate Court 
and restore the decree of the Court of first 
instance with costs. 

Appeal allowed. 

(1) 7 A. L.J. 787; 7 Ind. Cas, 293. 





MADRAS HIGH COURT. 
CRIMINAL Revision Oase No. 559 or 1910. | 
(CRIMINAL Revision Perition No. 462 
or 1910). 
February 21, 1911. : 
Present:—Mr. Justice Sankaran Nair, 
Mr. Justice Abdur Rahim and 
Mr. Justice Ayling. 
In re TALARI NARAINASAWMI AND 


ANOTHER— PRTITIONERS. 

Evidence Act (I of 1872), s. 114—Accomplice—Un- 
corroborated evidence of accomplice, admissibility of— 
Penat Code (Act XLV of 1860). s. 161—Conviction on 
uncorroborated testimony of Uccomplives—Statement by 
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. % deceased person made to a Magistrate in the absence 
of the accused, admissibility” of~Criminal Procedure 
` Code (Act V of 1898), s. 164. 

Per Sankaran Nair and Ayling, JJ: 

The uncorroburated testimony of an accomplice 
should not be accepted unless for special reasons. 
But where such reasons exist, a conviction based on 
this evidence is not illegal., 

Although the discredit involved in the character of 
an accomplice is a point which should always be 
borne in mind by a Conrt in appraising the evi- 
“dence of such a person, yet the degree of discredit 
will vary enormously according to the nature of the 
offence, and of witness’s complicity. Where a Court, 
.after giving full weight to the factor of discredit and 
other considerations, decides that tho evidence is 
true, it is not only open toit to convict on that evi- 
‘dence but it is its duty to do so. 

Vyasa Rao v. Crown, 9 Ind. Cas. 897, followed. 

R. v. Elahee Bukhsh, 5 W. R. (Cr.) 80; B. L. B. Sup. 
Vol. 459; R. v, Gobardhan, 9 A. 528; Emperor v. 
Shrinivas, 7 Bom. L. R. 969; 3 Cr.L.J. 33, relied upon. 

The payment ofa bribe to a public official must 
always bea wrong act; but the circumstances of a 
case may be such as to "yonder the immorality of a 
very venial description. 

Per Abdur Rahim, J:— 

Where thereis no sufficient Gorrobaralion of the 
testimony of accomplices, a conviction should not be 
based on such evidence. 

Queen-Empress y. Maganlal and Motilal, 14 B 115, 
relied upon. i 

Per Abdur Rahim and Ayling, JJ:— 

> Where the statement of a deceased accomplice is 
not made in the presence of the accused, very little 
weight- can be attached to it as corroborative 
evidence, i 


Petition under sections 435 and 439 of the 
Criminal Procedure Code, praying the. High 
Court to revise the judgment ofthe Sessions 
Judge of the Guntur Division in Criminal 
Appeal No. 23 of 1910, presented against the 
conviction and sentence passed on the peti- 
tioners by the Joint Magistrate, Narasaraopet, 
in C. O. No. 19 of 1910. 

Messrs. E. R. Osborne, and M.K. 
twamd Iyer, for the Petitioners. 

The Public Prosecutor, Contra 

Order. 


Narayana- 


Abdur Rahim, J.—The petitioners before us 


(accused Nos. 3 and 4 before the Magistrate) 
have been convicted under sections 161 
(taking illegal gratification), 347 (wrongful 
confinement to extort money) aud 384 (ex- 
tortion) of the Indian Penal Code. They are 
police constables attached to the Tenali 
Station. The 2nd accused, whose case is not 
before us, was the Head Constable of that 
station. The whole case really depends on 
the testimony of the prosecution witnesses 
Nos. 4 and 5 and Exhibit K, a statement made 
to a Sub-Magistrate under section 164 -of the 
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Criminal Procedure Gode by one Virayy® 
who died by the time the petitioners were 
put on their trial. The statement is to the 
effect, that he lent a certain sum of money 
(Rs.°200) to the prosecution witness No. 4 
who came with the prosecution witness No. 
5 and the 5th accused on the night of 
the occurrence and asked for a loan, say- 
ing that ihe money was wanted to be paid 
to the police in order to procure his (the 
prosecution 4th witness’s) release. from 
This statement does not appear 
to have been made in the presence of tire 


.accused and they had no opportunity of cross- 


examining Viraya who made the statement. 
Now, if the statement exposed Virayya 10 
criminal prosecution for abetment of an 
offence under section 161 of theIndian Penal 
Code it must be treated as a statement of 
an accomplice, and if it did not expose 
Virayya to criminal prosecution, the state- 
ment would be inadmissible. I am inclined to 
hold that upon that statement Virayya could 
well be said to have abetted an offence under 
section 161 of the Indian Penal Code, 
although his moral culpability would not be 
of the same order as that of men who 
deliberately set about to bribe public servants 
for their own ends. But, since the statement 
was not made in the presence of the accused, 
and it is a statement of an accomplice, very 


-little weight can be attached to it as corro- 


:borative evidence. 

~ As regards the prosecution witnesses Nos. 4 
and 5, the prosecution witness No. 4 is one of 
the boys who were arrested and he undoubtedly 
took part in offering and negotiating for the 
bribe ; the prosecution witness No. 5 negotiaf- 
ed and paid the bribe. They are both ac- 
complices. Ithas been suggested that because 
the payment was, as a matter of fact, obtain- 
ed from these witnesses under threat that 
if the mouey.was not paid the prosecution 
witness No. 4 would be retained in custody, 
these witnesses should not be regarded as 
accomplices. But I cannot agree in that 
contention. [See Queen Empress v. Maganlal 
and Motilal (1) where the law is fully 
discussed in the judgments of Jardine and 
Bayley, JJ.] 

As regards the charges under sections 384 
and 347 of the Indian Penal Code, it seems 
to me that, if the charge under section 161 
of the Indian Penal Code fails, those charg ges 

(1) 14 B. 115. 
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must also fail. The facts show that there 
were sufficient grounds for arresting the 
boys and the money was paid to induce the 
Police Officers to obtain the release of the 
prosecution witness No. 4 from custody, to 
which release the prosecution witness No. 4 
might or might not have been entitled. 
The case is really one under section 161 and 
not under section 384 or 347 of the Indian 
Penal Code. The case against both the peti- 
tioners fails on the ground that there is no 
sufficient corroboration of the testimony of the 
accomplices. 

As against the 8rd accused: the evidence, 
such as itis, does not show that he received 
any illegal gratification at all. 

I would, therefore, set aside the convictions 
against both the accused and direct their 
release from jail and that the fines, if paid, be 
refunded to them. | 

Ayling, J—Two grounds are advanced 
jn support of this petition ; (1) that the con- 
viction, being based on the evidence of ac- 
complices uncorroborated in material parti- 
culars, is bad in law and must be set aside 
for that reason; (2) that the evidence, 
even if believed, does not establish the 
complicity of the Ist petitioner (8rd accused 
in the case). 

Jt must be remarked that in the coarse 
of the hearing before us the learned Counsel 
for the petitioners made no attempt to show 
that the evidence adduced by tke prosecution 
was false, or to indicate discrepancies, im- 
probabilities, motives or other circumstances 
which are usually put forward to impeach 
oral testimony. His argument was confined 
to showing that the chief witnesses, the pro- 
secution witnesses Nos. 4 and 5, were im- 
plicated in the giving of the bribe to the 
Head Constable, which forms the subject 
of the charge under section 161 of the 
Indian Penal Code; that they must, there- 
fore, be regarded as accomplices ; that apart 
from Exhibit K, which according to him 
should not have been admitted in evidence, 
there is no corroboration of their evidence 
on the material point of the receipt of 
the bribe by the accused persons, and that 
on this ground alone, the conviction must be 
set aside. 

I shall not, therefore, discuss the evidence 
in detail, but will merely remark that, 
apart from the complicity of these witnesses 
(prosecution witresses Nos. 4 and 5), no reason 
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has been advanced, nor do I see any, why 
the prosecution atory should not be accepted : 
i.e., that, in order to save the prosecution 
witness No, 4, a boy of 15, from being 
locked .up in the police station for the 
night, the prosecution witness No. 4 and 
his uncle, the prosecution witness No. 5, 
raised asum of Rs. 200 and paid it to the 
Head Constable, 2nd accused in the case. 
The evidence of these witnesses makes it 
quite clear that although it was the Head 
Constable who actually negotiated and re- 
ceived the bribe, nevertheless the 4th accused 
(the present 2nd petitioner) actively assisted 
him, took the boy and his uncle to the man 
from whom the money was borrowed (one 
Virayya, since deceased, whose statement is 
recorded in Exhibit K), and further took the 
prosecution witness No. 5 back to the Head 
Constable, and, was present when the money 
was paid to the latter. The complicity of 
the 2nd petitioner (8rd accused) is somewhat 
less clearly established, and will be dealt with 
later. 

Now, it may be conceded at once that the 
case rests on the evidence of the prosecution 
witnesses Nos. 4 and 5, that both these men 
must be regarded as technically accomplices 
in the offence under section 161, Indian 
Penal Code, (bribery), though not in those 
under sections 347 and 384, Indian Penal 
Code, and that the corroboration of their 
evidence on the material point of the receipt 
of the bribe by the accused persons is so 
slight, that it may be left out of consideration. 
I should be inclined to hold that Exhibit K 
was, strictly speaking, admissible undersection 
32, Indian Evidence Act: but at best it is 
cnly the statement of a deceased person (not 
cross-examined) who was himself in a minor 
degree an accomplice, and can add little or 
nothing to the other evidence in the case. 

The question is whether, allowing all this 
to be so, the convictions must be set aside as 
bad in law: in other words, whether the 
discredit attaching to the prosecution 
witnesses Nos. 4 and 5 as accomplices in the 


- bribery is such that, dealing with the case in 


revision, we should say, that the lower Courts 
were not justified in accepting, and convict- 
ing on their evidence. 

According to the ‘learned Counsel for the 
petitioners, if I understand him aright; the 
legal maxim (embodied in illustration (b) to 
section 114, Indian Evidence Act, that the 
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uncorruborated evidence of an accomplice is 
unworthy of credit, is one which must be 
applied with unvarying force to every 
witness to whom the character of accomplice, 
in whatever degree, can be affixed: and it 
must further be so applied, that every con- 
‘viction based on such evidence must necessari- 
ly be set aside. i 

The correctness of this argument was fully 
considered by my learned brother and myself 
in Vyasa Rao v. Emperor (2) : and for reasons 
set forth at length in my judgment in that 
case it seems to me to be not only opposed 
to the very distinct prbvisions of section 133, 
Indian Evidence Act, but to go much further 
than is warranted by the case-law on the 
point. In my view, while the discredit 
involved in the character of an accomplice 
is a point which should always be borne in 
mind by a Court in appraising the evidence 
of such a person, yet the degree of discredit 
will vary enormously in differentcases accord- 
ing to the nature of the offence, and of the 
witness’s complicity therein. It is only one 
of several factors which have to be considered 
in deciding whether his evidence should be 
believed or not: where a Court, after giving 
full weight to this, and other considerations, 
decides that the evidence is true, itis not 
only open to it to convict on that evidence, 
but it is its duty todo so. This, with great 
deference to the view taken by my learned 
brother, appears, to me to be the general 
effect of the numerous rulings on the point, 
the most important of which I have con- 
sidered in my judgment in the other case 
LR. v. Elihee Buksh (8); R. v. Gobardhan (4); 
Emperor v. Shrinivas (5) and Ramaswami 
Gounden v Emperor (6) ]. 


The question for determination then is this: 
in the present case is the degree of discredit, 
which attaches’to the evidence of the pro- 
secubion witnesses Nos. 4 and 5 from their 
character as accomplices such that the lower 
Courts were not justified in basing a convic- 
tion thereapon? One main reason for 
distrusting an accomplice is that by his 
admitted participation in a crime, he shows 
himself io be a bad character. How far 
this is so must depend on the nature and 


(2) 9 Ind. Cas897, 

(8) 5 W. R. (Cr.) 80; B. L. R. Sup. Vol. 459. 
(4) 9 A. 528, 

(5) 7 Bom. L. R. 963; 3 Cr. L. R. 33. 

(6) 27 M. 271, 
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circumstances of the crime. The payment 
of a bribe to a public official must always be 
a wrong act: but the circumstances of the 
present case are such as to render the 
immorality of a very venial description, 
especially when we consider the prevailing 
notions on the subject. The prosecution 
witness No. 4, a mere lad, was in danger of 
being locked up for the night in the Police 
Station on an unformulated charge. What- 
ever case there may have been against his 
companion, Narayanasami, as far as the 
evidence shows, there was nothing against 
him. So far as appears, his incarceration 
was threatened “by the Head Constable 
simply and solely to extort money. Looking 
to the dread of Police custody so commonly 
felt, and to the youth of the lad, I should 
hesitate to say that the payment of the 
bribe stamps either the boy or his uncle as a 
person of a lower moral character than the 
average witness. And, ashas been pointed 
out in more than ong reported case, in bribery 
cases the other reasons for distrusting an 
accomplice (e7z., that he ia giving evidence 
under promise of pardon, and to screen 
himself) are entirely absent. 

I do not consider that we should be justified 
in setting aside the conviction merely on 
account of the complicity of the prosecution 
witnesses Nos. 4 and 5 in the bribery. 

The next question is, whether the evidence 
is sufficient to establish the guilt of the 3rd 
accused. It amounts simply to this. He is 
stated to have been present with the accused 
Nos. 2 and 4, when negotiations regarding 
the bribe were proceeding. What part, if 
any, he took is not clear: but the prosecution 
witnesses Nos. 4 and 5 both speak of ihe 
three men as acting conjointly, though the 
Head Constable was, no doubt, the leader 
after the bribe was settled: the 3rd accused 
is said to have been sent with the other boy 
Narayanasami to the Police station: but ke 
returned to the Head Constable’s house, after 
locking up Narayanasami, and according 
to the prosecution witness No. 5, stood at 
the door, while he (prosecution witness 
No. 5) and the 4th accused took the money 
in and paid it to the Head Constable. 1 
think the 3rd accused’s return to the Head 
Constable’s house at 3A. M., for which no 
innocent explanation is offered tends strongly 
to show that he wasin the conspiracy; and 
no attempt appears to have been made to 
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cross-examine the prosecution witnesses 
Nos; 4 and 5 on. their somewhat general 
statements regarding his joining in the 
negotiations. He appears to have played a 
very miuor part in the offence and, I think, 
would .be adequately punished by a short 
term of imprisonment, say three months. 
But I am not prepared to interfere with the 
conviction. 

Abdur Rahim, J—As my learned brother 
holds a different view, the case must be placed 
before a third Judge for disposal. 

The case was laid before Sankaran Nair, J., 
who passed the following 

rder.—I see no reason to interfere 
with the conviction of the petitioners. The 
petitioners are Police Constables attached 
to the-Tenali Police station. They arrested 
the prosecution 4th witness, a boy of fifteen, 
and it is the prosecution case that to prevent 
him - from being locked up in the Police 
station for the night, he and his uncle, P. W. 
No. 5 raised a loan of Rs. 200 and paid it 
to the Head Constable, the 2nd accused. The 
8rd and 4th accused assisted him and were 
acting with him throughout in this matter. 

The evidence of the 4th and 5th prosecu- 
tion witnesses, if believed, prove the prosecu- 
tion case. But itis contended that as they 
are accomplices their evidence must be 
disregarded in the absence of any material 
corroboration, I agree that there is no 
corroboration. But a conviction based on the 
uneorroborated testimony of nn accomplice 
is not illegal, though Tam of opinion that it 
should not be accepted unless for special 
reasons. Sach reasons exist in this case. 
The money was paid under circumstances 


which do not show any moral turpitude on - 


the part of these witnesses though I am 
aware that itis always wrong to bribe an 
official. The boy was not guilty of any 
offence. Police custody, a night in a Police 
station, is always dreaded; and the money 
was paid to prevent this unlawful detention 
and the consequence that the 4th and 5th 
witnesses apprehended might follow from 
it. Money paid under these circumstances 
cannot be treated as a voluntary payment. 
There is nothing to suggest that they gave 
their cvidence to prevent any unpleasant 
consecuences to themselves. They did not 
make any complaint but the proceedings 
kad their origin in the suspicion aroused in 
the mind of the prosecution lst witness, 
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Inspector, on perusing the diary of the 2nd | 


“ accused, 


The conviction being based on the evi- ` 
alone, I have gone ` 
through the evidence, and | am satisfied 
that the prosecution evidence is true. I see ` 
no reason to interfere with the sentences. I, © 
therefore, dismiss the petition. 

Petition dismissed. 


ALLAHABAD HIGH COURT. 
Crvit Reviston No, 16 or 1911, 
March 3, 1911. 

Present: —Mr. Justice Richards. 
BENI PERSHAD AND otHers— 
PETITIONERS 
versus 
SARJU PERSHAD AND otarres—Opposite 
Parry, 

Criminal Procedure Code (Act V of 1898), ss. 195 (6); ` 
437, 476—Sanction to prosecute—Tlistrict Judge— 
Jurisdiction—Remanding case of sanction—Sanction 
to prosecute after compromise. 

A. brought a suit in a Munsif’s Court on two bonds , 
and obtained a compromise-decree. Six months . 
after the decree, the opposite party applied for 
sanction to prosecute the plaintiff for an offenceunder - 
section 209 of the Indian Penal Code. The Munsif 
rejected the application. Thereupon an appeal was 
preferred to the District Judge who set aside the ` 
order of rejection and remanded the case to the ° 
Munsif for farther inquiry: Held, that the District 
Jndge had no jurisdiction to remand the case; 

Held, further, that after the parties had compro- 
mised, it was not a case to sanction: prosecution. 


Revision against an order of the District 
Judge of Gorakhpur, dated the 20th Janaary | 
1911. 

Mr. C. C. Dillon, for the Applicants. 

Mr. Satya Charan Mukerji, for the Opposite 
Party. 

Judgment.—This is an application in 
revision. It appears that on the 3lst March 
1910 the applicants obtained a compromise 
decree in the Munsif's Court. The snit in 
which the decree was granted was conver- 
sant with aclaim by the applicants on two 
bonds and the matter resulted in a compro- 
mise and a decree in accordance with that- 
compromise. On the 28th September 1910, 
that is to say, six months after, the opposite 
party applied for sanction under section 195 
of the Code of Criminal Procedure to insti- 
tute a prosecution under section 209, Indian 
Penal Code, against the applicants for having 
fraudulently or dishonestly or with intent 
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to injure or annoy the opposite party made 
a false claim. This application was made to 
the Munsif who threw out the application on 
grounds more or less technical. On the lst 
of October 1910, anapplication for the res- 
toration ofthe application for sanction was 
made by the same party and this was also 
thrown out. Thereupon, the opposite party 
„applied under clause (6) of section 195 of 


the Code of Criminal Procedure thatthe sanc- - 


tion which was refused by the Munsif might 
be granted by the District Judge. The Dis- 
trict Judge, by his order dated the 20th Janu- 
ary 1911, made an order in the following 
terms :— ‘I set aside these refusals and re- 
mand the case tothe Munsif of Bansgaon 
with direction to apply his mind to the facts 
and come toa decision (a) whether any erimi- 
nal offence has been committed, (b) whether, 
if so, it is necessary in the interests! of justice 
that there should be a prosecution, (c) if so, 
whether it is advisable to grant the sanction 
applied for or whether action under sec- 
tion 476 of the Code of Criminal Procedure 
would be a better course, It is because 
section 476 can be made use of by the Munsif 
and cannot by myself that I do not decide 
the question in this Court.” lt is contended 
on behalf of the applicants that the District 
Judge had no jurisdiction to make this order. 
It must be admitted that the powers of the 
learned District Judge so far as the present 
application is concerned are confined to the 
powers conferred on him by section 195 
of the Code of Criminal Procedure; clause (6) 
provides that “any sanction given or re- 
fused under this section may be revoked 
or granted by any authority to which 
the authority giving or refusing it is sub- 
ordinate’, and the learned District Judge 
has neither revoked nor granted the sanc 
tion. His order amongst other things 
directs the Munsif to consider whether or 
not the latter should exercise the power 
conferred on him by section 476 of the Code 
of Criminal Procedure, powers which the 
learned Judge admits that he himself has 
not got to exercise in the present case. 
Mr. Satya Chander, on behalf of the re- 
spondent, relies on the Full Bench ruling 
of this Court which decides that a Court 
exercising the powers conferred by sec- 
tion 195 is a Civil Court and not a Crimi- 
nal Court and that, therefore, the provi- 
sions of the Code of Civil Procedure enabl- 
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ing the Appellate Court to remand cases 
and send down issues apply. I am, of course; 
bound by the rulingin the Full Bench case 
referred to, but, in my opinion, even assum- 
ing the Court to be a Civil Court its powers 
in cases like the present are confined to 
powers conferred on it by section 195. In 
my opinion the learned District Judge had 
no jurisdiction to make the order in the pre- 
sent case. In any event, after the parties 
had compromised, I hardly think it was 
a case to sanction. I, therefore, allow 
this application and set aside the order 
of the District Judge dated the 20th January 
1911. 

5 ` Application allowed. 


ALLAHABAD HIGH COURT. 
Lerrers Parent Arrear No. 99 or 1910. 
March 10, 1911. 

Present: —Sir John Stanley, Kt., Chief Justice, 

>- and Mr. Justice Banerji. 

JIWA RAM AND ANOTHER— PLAINTIFFS — 

APPELLANTS 
VETSUS 
KALYAN AND OTHERS-—DEFBNDANTS — 
RESPONDENTE. 

Civil Procedure Code (Aet V of 1908), s. 11—Res 
jndicata—Two findings in a suit, either of which 
sufficient for the disposal of the case—Whieh one to 
operate as res judicata. 

Where in a case, there aro two findings of fact 
either of which would in law justify the making of n 
decree, that one of the two findings which, in the 
logical sequence of necessary issues, should have 
been first found rendering the other finding un- 
necessary forthe making of the decree which was 
made, is the finding which operates as ves judicata, 

Shib Charan Lal v. Raghunath, 17 A. 174, referred to. 

Plaintiffs claimed certain property as heirs of A. 
It was found that the property did not belong to A., 
butto his brother B., and that the relationship of 
plaintiff to A. wasnot proved. Subsequently plaintiffs 
claimed the property as the heirs of B: 

Held, that this second suit was not barred by the 
previous suit. 

Letters Patent Appeal against a decree of 
the. Judge, dated the 19th July, 1910, in S. A. 
No. 114 of 1910. 

Mr. Sorabjz, for the Appellants. 

Mr. Gulzari Lal, for the Respondents. 

Judgment.—tThe plaintiffs in the suit 
out of which this appeal arises claimed to be 
entitled to the property which formerly was 
in the ownership of Bhojraj, deceased. The 
defendant first party claims to be the owner 
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ofthe property under a gift from Musammat 
Ram Kuar, the daughter of Bhojraj. Ram 
Kuar is dead The Courts below held that 
thé plaintiff's suit was, barred by the rule 
of res judicata and the decision of this Court 
was upheld by the learned Judge of this 
Court against whose decree this appeal has 
“been preferred under the Letters Patent. 
The former suit was a suit by the plaintiffs 
against Ram Kuar for recovery of the pro- 
perty in dispute on the allegation that it be- 
longed to Dhani Rami, who is said to have 
been the brother of Bhojraj. In that snit 
the plaintiffs relied upon a pedigree showing 
the relationship of the parties. The Court 
of first instance held in it that the relation- 
ship was not established and dismissed the 
suit. On appeal, the lower Appellate Court 
found that the property did not belong to 
Dhani Ram but was the property of Bhoj- 
raj and accordingly“ dismissed the appeal. 
In the suit oat of which this appeal has 
arisen, the plaintiffs do not claim the pro- 
perty as heirs of Dhani Ram but as heirs of 
Bhojraj and as the property of Bhojraj. 
The finding in thé earlier suit that the 
property was not the property of Dhani Ram 
was fatal to the - plaintiffs’ suit. There 
was no finding that the plaintiffs were not 
the heirs of Bhojraj. This being so, we fail 
to see how the decision in the earlier suit 
operates as ves judicata in the present suit. 
It was no doubt held by the Court of first 
instance in the earlier litigation that the 
plaintiffs failed to prove their relationship 
to Dhani Ram and inferentially their 
relationship to Bhojraj, who was Dhani 
Ram’s brother, but the finding that the 
property was nob the property of Dhani 
Ram was fatal to the plaintiffs’ case. It 
was’ held in the case of Shzb Charan Lal v. 
Raghunath (1) to which one of us was a 
party, that if there are two findings of fact 
either of which would justify in law the mak- 
ing of adecree, that one of such two findings 
of fact which should in the logical sequence 
of necessary issues have been first found and 
the finding of which would have rendered the 
other of such two findings unnecessary for 
the making of the decree which was made, 
is the finding which can operate as res 
judie.ta, In this case the finding of the 
Appellate Court in the earlier litigation 
that the property claimed by the plaintiffs 
(1) 17 A. 174, 
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was not the property of Dhani Ram was 
fatal to the success of the plaintiffs’ suit. 
This finding operated as res judicata. Any 
other ineidental finding would not so 
operate. In this view we are of opinion 
that the learned Judge of this Court and 
also the Courts below were wrong in dis- 
missing the plaintiffs’ suit as barred by the 
rule of res judicata, We allow the appeal 
and as the suit was determined on a pre- 
liminary point, we set aside the decrees of 
this Court and also of the Courts below 
and remand the suit tothe Court of first 
instance through the lower Appellate Court 
under the provisions of Order XLI, rule 23 
and direct that it be re-admitted on the 
file of pending suits under its original number 
and be determined according to law. 
costs hereand hitherto will abide the event. 
The costs in this Court will include fees on 
the higher scale. 
Appeal allowed. 





ALLAHABAD HIGH COURT, 
Sevoyp Civic Aresar No. 977 or 1910. 
March 11, 1911. 

Present: —Sir John Stanley, Kr., Chief Justice, 
and Mr. Justice Banerji. 
MUMTAZ HUSATIN—Puatntirr— 
APPELLANT 
VETSUS. 

A, E. LEWIS--Derenpant— 

‘ RESPONDENT. 

Appeal, Second—Assault—Damages, amount of - 
Question of Jact—Practice—High Court, power of. 

In a suit for damages for an assault, the question 
of the amount of damages isa question of fact and it 
is not open to the High Court to interfere in second 
appeal upon such a question. 

Musammat Dhuman v. Syed Abdullah Khan, 31 A. 
333; 6 A. L. J. 381; 1 Ind. Cas. 760, Banee Madhab 
Chatterjee v. „Bhola Nath Banerjee, 10 W. R. 164; 
Jageswar Sarma v. Dinaram Sarma, 3C. L. J. 140, 
referred to. 

Second appeal from the decision of the 
District Judge of Jhansi, dated 20th July 
1910. 

The Hon’ble Mr. Sunder Lal (with him 
Mr. S. A. Raider), for the Appellant. 

Mr. R. Alston, for the Respondent, 

Judgment. 

Stanley; C. J—This appeal arises out ofa 
suit for damages for an assault committed by 
the defendant upon the plaintiff. The facts 
of the case are stated at length in the judg, 


The | 


Vol. Ix} 


| INDIAN OASES. 


995 


<WEATHERALL V. BABTERN MORTGAGE AND AGENCY CO, LD. 


ment of the lower Appellate Court. It is 
unnecessary to recapitulate them. The assault 
is not disputed and the only question for the 
Courts below to consider was the question of 
damages. The Court of first instance con- 
sidered that the assault was an aggravated 
one, and there iy no doubt that it was 
correct as to this. That Court awarded a 
sum of Rs. 1,300. An appeal was pre- 
ferred and the learned District Judge, who 
considered carefully the evidence, came to the 
conclusion that the defendant acted under 
great provocation amd in view of the circums- 
tances held that Rs. 15) was, under the 
circumstances, sufficient compensation. He 
also found that the claim of the plaintiff was 
exaggerated and that part of the injuries of 
which he complained was sustained after the 
date of the assault. 

Tho measure of damages is a question for 
a jury to determine. The lower Appellate 
Court wasin a better position than we are 
to estimate the damages. That Court had 
the witnesses before it and was able to judge 
of the value to be attached to the evidence 
given in the case. In the case of Musammat 
Dhuman v. Syed Abduilah Khan (1) this 
Bench held that in a suit for damages for 
malicious prosecution, the question of the 
amount of damages is a question of fact, and 
it is not open to the High Court to.interfere 
in second appeal upon such a question. A 
suit for damages for an assault stands as re- 
gards this question in the same position as a 
suit for malicious prosecution. In the judg- 
ment in the case referred to in relation to the 


t 
amount of damages, we abserved,— If we. 


had to decide that question ourselves, we 
should certainly hold that the amount award- 
ed was excessive, but it has been held by the 
Calcutta High Court in Banee Madhab Chet- 
terji v. Bhola Nath Banerji (2) and Jageswar 
Sarma v. Dinaram Sarma (8) that the 
question of the amount of damages is a 
question of fact and it is not open to the 
High Court to interfere in second appeal 
upon such a question. Weare not prepared 
to dissent from the view held in those cases.” 
It appears to me in view of this decision that 
we ought not to interfere with the decree of 
the lower Appellate Court in this case. I 
would, therefore, dismis the appeal. 

(1) 31 A. 333; 6 A. L, J. 88151 Ind. Cas. 760. 

(2) 10 W. R. 164. 

43) 3 ©. D. J. 140, 


Banerji, J—Upon the authorities, it must 
be held that the question as to the amount 
of damages is a question of fact, and the find- 
ing of the Court below on that question must 
be accepted in second appeal. For this 
reason we cannot interfere with the decree 
of the Court below. But I must, at the same 
time, say that Ido not agree with the view 
of the learned Judge of the lower Appellate 
Court that there was sufficient provocation 
to justify the defendant’s acts. 1 cannot too 
strongly condemn his conduct. The plain- 
tiff is apparently a mau of respectable posi- 
tion in life. He belongs to a respectable fami- 
ly ; his father is a tıhsildar. The defendant 
struck him twice with a cane, pushed him 
along by the back of his neck. called him 
names, indirectly threatened him with being 
tied up and thrown into the canal, and after- 
wards tried to set him on his horse, when he 
refused to getonit. All this has been found 
by the learned Judge, but he says that the 
plaintiffs conduct afforded considerable 
justification for the defendant’s acts. I do 
not think this is so. There was soma pro- 
vocation no doubt but it was not so great as to 
justify the treatment meted oa to the 
plaintiff by the defendant. The circumstance 
that he wasa man of violent temper did not, 
in my opinion, mitigate his conduct. As, 
however, the finding of the Court below as to 
the amount of damages must be accepted I 
agree in dismissing the appeal. 

By tae Court.—The order of the Court is 
that the appeal be dismissed but under the 
circumstances without costs. 

Appeal dismissed, 
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A mortgagor executed a trust-deed whereby the 
mortgaged properties were vested in trustees, who 
took the estate subject to the mortgage. The trustees 
were to continue in possession and manage the pro- 
perties with a view to the liquidation of the mort- 

ge-debt by periodical payments from the income. 
Although the trustees for a number of years managed 
the estate, no payments were made towards the 
mortgage-debt. One of the trustees died and it was 
found that the solo, surviving trustee had been 
absent from this country for along period and as 
he had taken no effective interest in the management 
of the estate the mortgagee brought a suit to enforce 
his security against the mortgagor and the gur- 
viving trustee and applied for the appointment 
of «a Receiver: j 

Held, that, in the circumstances, the Court ought 
to appoint a Receiver, 

Tire appointment of a Receiver is a matter entirely 
within the discretion of the Court,and in exercising 
this discretion the Court onght to be guided by a 
consideration of the circumstances of the particular 
case. 

Greville v. Fleming, 2 J. and” L. 333, atp. 339; 69 
R. R. 808, followed. 

Appeals from the order of the Sub-Judge 
of Backergunge, dated September 26th, 1910. 

Mr. S. P. Sinha, Counsel, and Babu 
Surendra Nath Guha, for the Appellant. 

Mr. B. O. Mitter, Counsel, and Babu Joy 
Gopal Ghosh, Moulvi Shamsul Huda and 
Babu Ashita Ranjan Chatterjee, for the Re- 
spondents, 

Judgment.—tThis appeal is directed 
against an order by which the Jourb below 
has appointed a Receiverin respect of pro- 
perties which form the subject-matter of a 
mortgage-suit. The circumstances under 
which the order has beei made are reason- 
ably clear from’ the materials placed before 
us. Onthe 19th August 1895, one Aftanun- 
nessa Khatun, on her behalf and on behalf 
of her infant son, executed a mortgage in 
favour of the Hastern Mortgage and Agency 
Company to secure a ‘loan of Rs. 1,85,000. 
On the same day, she executed a power-of- 
attorney in favour of Garth and Weather- 
all by which they were authorised to manage 
the mortgaged premises entirely withont'the 
interference of the mortgagors. Subsequent- 
ly, legal difficulties arose in the management 
of the properties by the Attorneys and, parii- 
cularly in connection with the institution 
of suits and the conduct of legal proceedings, 
The mortgagors also found it necessary to 
take a further loan of Rs. 60,000. The result 
was that on the llth July 1900 two instru- 
ments were executed by thé mortgagors one 
in favour of the Company called the deed of 
further charge, and the other a deed of 


trust, in favonr of Garth and Weatherall.. 
In this latter instrument the mortgagee Com- 
pany was a consenting party but did not enter 
into any covenants. Under the trust-deed, in 
so far as it is necessary to recite its provi- 
sions for our present purpose, the mortgaged 
properties were vested in the trustees but the 
estate Lhey took was subject to the mortgage 
of the 19th August 1895 and the further 
charge of the llth July 1900. The trustees 
were to continue in possession and manage. 
the properties with a view to the liquidation 
of the mortgage-debt by periodical payments 
from the income and the substantial benefit 
conferred upon them was that their possession 
would continue for five years after the full 
payment of the mortgage-debt, and they 
would also receive remuneration for the man- 
agement; there can be no doubt that the ‘ob- 
ject of the trust-deed was to vest the proper- 
ties in the trustees and entrust the manage- 
ment in their hands for the protection of the 
mortgagors as also the mortgagee. It is 
alleged by the mortgagee-Company that the 
trustees, one of whom Garth died in 1904, 
have not carried out the stipulations of the 
trust-deed, that no payments have been made 
on the indenture of mortgage in respect of 
the instalments due on the 14th March 1899 
and succeeding instalments, and that in res- 
pect of the deed of further charge, there has 
been default with regard to all instalments 
after the 14th September 1900. Under these 
circumstances, the mortgagee-Company com- 
menced a suit to enforce their security against 
the mortgagors and the surviving trustee 
for recovery of Rs. 4,76,571, and immedi- 
ately after the institution of the suit, they 
applied to the Court below for the appoint- 
ment of a Receiver. This application was 
not opposed by the mortgagors though the 
mortgagees and the mortgagors were not 
agreed as to the person to be so appointed. 
The application was resisted by the surviving 
trustee Weatherall, who contended in sub- 
stance that, so long asthe trust-deed con- 
tinned in force and was not set aside by a 
suib instituted for the purpose, neither the 
mortgagee nor the mortgagors could practi- 
eally dispossess him by the appointment of 
a Receiver. The learned Subordinate Judge 
has overruled this contention and has ap- 
pointed'a Receiver. The trustee has appeal- 
ed to this Court and on his behalf it has been 
contended that so long as the trust-deed 
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is'in operation, no Receiver can be appoint- 
ed. In, our opinion, there is no force in this 
contention. 

It is worthy of note that under the terms 
of the mortgage-instrument the mortgagee- 
Company are entitled to ask for the appoint- 
ment, of a Receiver. Butevenif there was 
no such provision therein, in the events 
which have happened, the mortgagees 
would, in our opinion, be unquestionably en- 
titled to ask for the appointment of a Re- 
ceiver. Itis beyond dispute that the stipu- 
lations in the trust-deed have not been carried 
out, and the true” object for which the 
trust-deed was executed has completely fail- 
ed. Itis not necessary for our present pur- 
pose to discuss whether this result is right- 
ly attributable to the misconduct or neligence 
of the trustees. Itis sufficient to hold that 
although for a number of years the trustees 
have managed the estate no payments have 
been made towards the satisfaction of the 
mortgage-debt and the debt which, it had 
been anticipated, would be paid up in full 
by the 15th March 1902, has not only been 
not diminished but has considerably increas- 
ed. It has further been bronght to our notice 
that the surviving trustee Weatherall has 
been absentfrom the country for nearly 
three years. The mortgagee-Company further 
states that payments have to be made to 
Government on account of revenue and other 
demands and also to superior landlords of 
tenures on account of rent and that, as a 
matter of fact, various payments have been 
made by them from time to time to save the 
properties from sale. Under such circum- 
stances, there can be no room for controversy 
that the Court ought to appoint a Receiver. 
The appointment of a Receiver is 2 matter 
entirely within the discretion of the Court, 
in the exercise of whichit will be guided 
by a consideration of the circumstances of the 
particular case [Greville v. Fleming (1).] The 
appointment of a Receiver will be made 
almost as a matter of course, in the case of 
an English mortgage on the applicition of a 
mortgagee if the interest payable under the 
security is in arrears [Shakel v. Duke of Marl- 
horough (2) ; Free v. Hinde (3); Hopkins v. 
Worcester Canal Co. (4)]. Moreover, if, as 


in the case before us, the property mortgaged 
(1) “JJ. and L 335 at p. 339; 69 R. R. 303. 
(2) 4 Madd. 463; 56 Eng. Rep. 770. 
(3) 2 Sim. 7. 
(4) L. R. 6 Eq. 447. 


| statutory right to ask for the 


would be in danger if left until hearing, in 
the possession of the mortgagors, a Receiver 
should clearly be appointed [Evans v. Co- 
ventry (5); Herbert v, Green (6).} We have the 
additional cirenmstance in this case that 
the trustee has been absent for a long 
period from the country and it is not unreason- 
able to suppose that he hag taken no 
effective interest in the management of the 
estate. Such an absence would ordinarily 
render him liable to be removed [In re Big- 
nold’s Settlement Trust (7); In re Harrisons 
Trusts (8). But itis argued that the provi- 
sions of the trust-deed render it impossible 
for the Court to grant any relief and that 
in view of the provisions of Order XL, rale 1 
(2) the trustee cannot be removed from pos- 
session even if a Receiver is appointed. Tt is 
clear, however, from the trust-deed that, 
although it was assented to by the mort- 
gagees, it did not in any way abridge their 
interference 
of the Court in the contingencies which have 
happened. In fact, the mortgagees appear 
to have been made aparty to the trust-deed 
mainly with a view to the revocation of 
the power-of-attorney and to secure their 
consent to the satisfaction of the mortgage- 
debt by periodical payments from the income 
ofthe properties. We are, therefore, clearly 
of opinion that upon the deed of mortgage, 
the deed of further charge and the trast-deed 
taken together there is nothing to prevent the 
Court from appointing a Receiver if a case 
is made out for that purpose, and upon the 
facts already stated we feel no doubt what- 
ever that such case has been amply establish- 
ed. The provisions of Order XL, rule 1 (2) 
also do not stand in the way of the mort- 
gagees, who are not bound to allow the ar- 
rangement to continue when its purpose 
has wholly failed. We do nat decide, how- 
ever, how the income isto be applied after 
it has been brought into Court by the 
Receiver, nor do we decide whether the 
trustee has any claim under the provisions of 
the trust-deed against the proceeds. 

The result, therefore, is that the order of 
the Court below is affirmed and this appeal 
dismissed with costs. We assess the hearing 
fee at five gold mohurs. 

15) 5 De. GM. & G. 911; 3 Eq. R. 545, 3 W.R, 149, 

(6) 3 Irish Ch. Rep. 270. 


(7) L.R.7 Ch. Rep, 223; 41 L. J. Ch. 285; 26 1L. T 
176 ; 20 W. R. 345. 


(8) (1852) 22 L. J. Ch. 69; 1 W. R. 68. 
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It is conceded that this judgment will gov- 
ern the other appeal (M. A. No. 494 of 1910) 
which will consequently be dismissed with 
costs. We assess the hearing fee in this case 
also at five gold mohurs. 

The mortgagor-srespondents will be entitled 
to separate costs. We assess the hearing fee at 
three gold mohurs in each appeal. 

Let the record be sent down at once. 

Appeal dismissed, 


CALCUTTA HIGH COURT. 
Seconp Crvin APPREAL No. 1778 or 1909. 
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Present:—Mv. Justice Coxe. 

DEB NARAIN DUTT-—.-PLAINTIFF— 
APPELLANT 

"versus 
RAM SADHAN MANDAL AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Right of suit—Contract, breach of—Suit by person 
mot party to contract—Vendor and purchaser—Arrange- 
ment between vendor and purchaser that purchaser 
should pay off vendor's creditor out of purchase-money— 
Purchaser whether trustee—Limitation Act (XV of 
1877), s. 10, and Sch. II, arts. 62, 88, 103, 116. 

The ordinary rule is that a person suing for com- 
pensation for breach of a contract must be a party 
to that contract; and the Privy Council did not mean 
to lay down in Nawab Khwaja Muhammad Khan v. 
Nawab Husaini Begam, 14 C. W. N. 865; 7 Ind. Cas. 
237;7 A. L. J. 871;1 M. W. N. 318;8 M. L. T. 147; 
12 0. L. J. 205; 12 Bom. L. R. 638; 20 M. L. J. 614; 
32 A. 410; that any body who receives any benefit 
under a contract between strangers can sune on that 
contract. 

Defendants Nos. 1 to 4 executed a bond in favour of 
the plaintif in 1899. In 1903, these defendants con- 
veyed their land to defendant No. Š andit was then 
arranged between all the defendants and the plaintiff 
that defendant No. 5, the purchaser, should pay off 
the plaintiff out of the purchase-money and that the 
plaintiff should accept defendant No. & as his debtor 
in lien of the other defendants. The conveyance was 
registered. The plaintiff sued all the defendants on 
the original bond within 6 years of the bond of 1903: 

Held, that the plaintiff was not entitled to sne on 
the registered conveyance and could not get the 
benefit of article 116 ofthe second Schedule to the 
Limitation Act. 

Held, also, that the defendant No. 5 was not a 
trustee for the plaintiff to such an extent that the 
plaintiff could sue him for the money without any 
question of limitation ever arising, and that the suit 
did not come under section 10 of the Limitation Act. 

Held, further, that as the plaintiff could net prove 
that his cause of action arose within three years from 
the suit, it was barred. 

Appeal from’ ike decree of the District 


Judge of 24 Pergannahs, dated April 26, 1909, 
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affirming shat of the Additional Munsif of 
Burnipur dated December 19th, 1908. 

Babus Mohendra Nath Roy and Krishna 
Proshad Sarbadhikarz, for the the Appellant. 

Moulvis Syed Shamsul Huda and Nuruddin 
Ahammad for the Respondents. a 

Judgment.—Defendanig Nos. 1 to 4 
in this case esecuted a simple bond in favour 
of the plaintiff in July 1899. They appear 
to have deposited with him a pattah which 
seems to have been atitle-deed covering some 
of their properties. In August 1903 these 
defendants conveyed their land to defendant 
No. 5 and it was then arranged between all 
the defendants and the plaintiff, that defend- 
ant No, 5 should pay off the plaintiff out of 
the purchase-money and that the plaintiff 
should accept defendant No. 5 as his debtor 
in the place of the first four defendants. The 
conveyance was registered. 

The plaintiff has now brought this suit 
against all the defendants on the original bond 
and recited in the plaint the circumstances 
under which he is entitled.to hold defendant 
No. 5 resporsible. 

The suit has been dismissed by both the 
Courts below on the ground of limitation. It 
has been held that defendants Nos.1 to 4 
have no longer any liability to the plaintiff 
after the arrangement of Angust’ 1903, and as 
regards defendant No. 5 that he is liable only 
under an oral contract, and that consequently 
the suit is barred by limitation. 

The plaintiff appeals to this Court, and on 
his behalf it has been argued ‘that the suit 
under article 116 of the Limitation Act 
could be brought within six years of the re- 
gistered contract of August 1903. . That re- 
gistered contract was executed by defendants 
Nos, 1 to4in favour of defendant No. 5 and 
by it they sold their land io him for Rs. 2,000 
and authorised him to pay off the plaintiff 
and recover from bim the pattah in deposit 
with him. The plaintiff was no party to that 
contract. It has been argued that, although 
the plaintiff was not formally a party tò that 
contract, he was virtually a party and was 


- intended to be benefited by that contract; and 


it is conterded on the authority of the case 
of Husaini Begam v. Khawaja Muhamwad 
Khan (1) and on the decision of the Privy 
Councilin appeal from the same case [Nawab 
Khawaja Muhammad Khan v. Nawab Husaini 


(1) 29 A. 151; £A. L J. 13; A. W. N. (1907) 3. 
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Begam alias Dilbari Begam (2) |that the plain- 
tiff is entitled to sue on that contrach. The 
case cited ggems to me to be of a very differ- 
ent character from that before me. The con- 
tract in that case was executed in favour of 
the father of the plaintiff and was to the effect 
that if the plaintiffs father gave her in mar- 
riage to the defendant’s-son, the defendant 
would pay hèr Rs. 500 a month. Thefather of 
the plaintiff who was a party to the contract 
took no benefit or advantage whatever. The 
whole benefit of the contract was intended ex- 
‘clusively for the plaintiff and it may perhaps 
be added that the plaintiff performed her 
share of what-had been stipulated. I do not 
think that it‘can be supposed that the Privy 
Council meant to lay downin that case that 
any body who receives any benefit under a 
contract between strangers can sue on that 
contract. “Here, so far as the registered con- 
tract is concerned the people who were intend- 
ed by the defendants Nos. 1 to 4 to be bene- 
fited were themselves. The plaintiff was en- 
titled to the payment of his bond, whether 
from them or from defeadant No. 5, what they 
wanted was that they should be relieved 
from their liability to the plaintiff. It was 
for that purpose that they sold their land and 
not that the plaintiff might recover his dues, 
The case which I have cited must, I think, be 
regarded as exceptional, while there is no- 
thing in the present case I think which justi- 
fies any departure from the ordinary rule 
that a person suing for compensation for 
breach of a contract must be a party to that 
contract. It appears to me, therefore, that 
the plaintiff is not entitled to sue on the re- 
gistered conveyance and is, therefore, not en- 
titled to the benefit of Article 116 of the 
Schedule to the Limitation Act. 

It has also been argued by the learned 
Vakil for the respondent that he would not 
in any case be entitled to the benefit of that 
Article inasmuch as the contract was not sign- 
ed by both the parties. He hasshown to me 
authority in Bombay and Madras in support 
of his contention. But, with all respect to 
that authority, I am bound by the decision of 
this Court in the case of Girish Chandra Dass 
v. Kunja Behari Malo (3). 

The second point taken is that the case 

(2) 140. W. N. 865 (P.O); 7 Ind. Cas. 237; 7 A. 
L. J. 871; 1 M. W. N. 313; 8 M. L. 7.147; 120. L, J. 


205; 12 Bom. L. R. 638; 20 M. L. J. 614; 32 A. 410. 
(8) 35 O. 683; 12 C. W. N. 628. 
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comes under section 10 of the Limitation Act 
inasmuch as by the contract the sale-proceeds 
of the property were entrusted to defendant 
No. 5 to hold in trust for the benefit of the - 
plaintiff, and itis argued that defendant No. 5 
is a trustee for the plaintiff, and that no ques- 
tion of limitation can arise. But it does not 
appear to me that defendant No. 5 can be 
regarded as a trustee for the plaintiff; 
for. as I have said, the intention of defendants 
Nos. 1 to 4 was to benefit themselves—to re- 
lieve themselves of the liability to pay this 
debt and not to benefit the plaintiff. The 
case is quite different from that of Anund 
Moye Dabi y. Girish Ohunder Myti (4) which 
was a case where a testator had directed his 
executor to pay his creditors. A direction of 
that kind was, no doubt, intended by the 
testator soley for the benefit of the creditors 
and was not intended to benefit himself in 
any way. Whereas here, the direction to de. 
fendant No. 5 to pay the plaintiff was intend- 
ed by defendants Nos. 1 to $ entirely for their 
own benefit. Even in the case which I have 
cited it was held that in a case where the 
executors were directed to pay debts out of the 
property left by the testator limitation would 
run. I think it would be impossible to hold 
that whenever a person gives money to an- 
other with adirection to pay it to a third, 
the second is a trustee for the third to such 
an extent that the third can sue him for 
the money without any question of limitation 
ever arising. 


Thirdly, it is argued that the facts found 


do not justify the decision that the proper 
period of limitation to be applied is that 


“prescribed by Article 116. Articles 83 and 


103 have been referred to, Article 83 refers to 
contract to indemnify, clearly here there is , 
no contract of that nature. Defendant No. 5 
did not agree to indemnify the plaintiff 
against the default of defendants Nos. 1 to 4 
The liability of defendants Nos. 1 to 4 came to 
acomplete end and there was a new contract 
by defendant No. 5. Nor does Article 103 
apply either ; and evenif it did, the plaintiff 
would not, in my opinion, be benefited. The 
contract was, according to the plaint, that 
defendart No. 5 would soon pay the amount 
due on account of the bond. This agreement 
was come to in 1903, and the suit was insti- 
tuted on the 25th January 1908. It lay upon 


(4) 7 C, 772. 
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the plaintiff to show that his cause of action 
arose within three yearsfrom that date, and 
clearly, in the circumstances, his cause of 
action must have arisen far more than three 
years before the institution of the suit. 

The fourth ground taken is that defendant 
No. 5 can be sued on the original bond as re- 
presentative of defendants Nos. 1 to 4 and 
with this may be taken the 5th ground that 
‘the plaintiff is, at any rate, entitled to a decree 
against defendants Nos. 1 to 4, Both these 
grounds appear to me to be concluded by the 
finding of the Courts below that the liability 
‘of defendants Nos. 1 to 4had come to a com- 
plete end and that of defendant No, 5 had 
been substituted for it. It is argued that the 
Courts below have not found in express terms 
that the plaintiff accepted the 5th defendant 
as his debtor instead of defendants Nos. 1 to 4. 
Tt appears to ma that that is the only possible 
‘meaning that can be attached to the decisions 
of the Courts below. The first Court uses the 
word “novation” and refers at length to 
‘section 62 of the Contract Act and its first 
illustration holding at the end,—'‘As regards 
the liability of the defendants Nos. 1 to 4 the 
plaintiff having accepted the defendant No. 5 
as his debtor their liability has terminated 
under section 62 of the Contract Act.” The 
learned District Judge in appeal says “plaint- 
iff has elected to enter into a fresh contract 
with defendant No. b.” It would have been 
‘Impossible for the Courts below to come to 
this conclusion if they were not satisfied that 
the parties intended thatthe liability of de- 
fendants Nos. 1 to 4 should come to an end. 
‘The express reference to sevtion 62 of the 
Contract Act and the illustration under it 
shows that the Munsif considered that the 
first contract had been completely superseded 
by the second and that the plaintiff had 
agreed to accept defendant No. 5as his debt- 
or in the place of defendants Nos. 1 to 4, On 
these findings the plaintiff is entitled to no 
decree against defendants Nos. 1 to 4. Nor 
can defendant No. 5 be regarded in any way 
as the representative in interest of defend- 
ants Nos. 1 to 4 so as to enable the plaintiff 
to sue him on the original bond. 

These are all the points taken and it appears 
to me that they all fail, The appeal must be 
dismissed with costs. 


Appeal dismissed, 
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ALLAHABAD HIGH COURT. - 
Seconp Civiu Arrear No. 368 or 1910. . 
March 3, 1911. i 
Present:—Mr, Justice Richards 
BAIJNATH— Puiaintiry— APPELLANT 


VETEUS 


BHADAIYAN—DEFENDANT— RESPONDENT. 

Mortgzge—Adverse possession against aortgagor— 
Mortgagee bound to bring suit within 12 years—Mort- 
gagor, mortgagee and trespasser—Limitation. 

As against a person who holds mortgaged pro- 
perty adversely to the mortgagor, the mortgagee .1s 
bound to bring his suit within twelvé years, and time 
begins to run when the possession of the defendant 
became adverse to the mortgagor. 

Sheumber Sahoo v. Bhawaneedeen Kalwar, 2 N.W.P. 


"HG. R. 2238; Ammu v. Rama Kishna Sastre, 2 M. 226; 


Ram Lal v, Masum Ali Khan, 25 A. 35, followed. 


Second appeal from the decision of the 
Judge of Small Cause Court of Cawnpore, 
dated 15th February 1910. ; 


Mr. Bent Madho Ghose (for Mr. M. E. 
Agarwala), for the Appellants. 

Mr. Muhammad Ishaq Khan, for 
pondents. 

Judgment.—tThis appeal arises out of 
asuit to foreclose a mortgage by conditional 
sale. On the 16th of December 1880, it is 
alleged, that Musammats Sabji and Chaubi 
executed adeed in favour of the plaintiff’s 
father. 


The deed provided that the ostensible 
vendors ‘should repay the money lent at 
the time of the execution of the deed with 
interest within a periodtof two years, and 
that in default of payment the ostensible 
vendee should be entitled to institute a suit 
and get proprietary possession of’ the pro- 
perty. This transaction constituted what is 
known as a mortgage by conditional sale. 
‘The plaintiff alleged that the defendant was 
the heir of Musammats Sabji and Chanbi. 
The defendant pleaded that the Musammais 
never executed the document at all, that if 
they did they had no power to mortgage the 
property, that the property originally belonged 
to one Chatri, who was the grand-father of the 
defendant, and that the defendant was in pos- 
session as heirof Chairi. The Coart of first 
instance decreed the plaintiff's claim. The 
lower Appellate Court has found that the 
defendant was in adverse possession for more 
than twelve years. It also found that the 
Musammats had no power to mortgage the pro- 
perty and dismissed the suit. Thetwo points 
that were pressed before me in appeal were, 
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first, that the findings of the lower Appellate 
Court were not sufficient to dismiss the suit 
on the ground of adverse possession, inasmuch 
as adverse possession against the mortgagee 
was notshown; and; secondly, because adverse 
possession was not one of the pleas taken 
by the defendant. I shall deal with the 
latter point fiist. It seems to me that the 
plea of ‘adverse possession was under the 
‘circumstances, open to the defendant. His 
defence was that he did not claim, under or 
through the mortgagors of the plaintiff's 
father. This certainly included the plea 
that he was in adverse possession ab least 
as against the mortgagors and those 
` claiming’ under them. It has been ar- 
gued that the plaintiff's suit is a suit 
for foreclosure and that under Article 147 
of Schedule I of Act IX of 1905, which 
corresponds with Article 147 of Schedule II 
of Act XV of 1877, the plaintiff had sixty 
years from the expiration of two yearsof thedate 
-of the mortgage within which to institute the 
suit, and that unless it is clearly shown that 
some claim was made adverse to the morb- 
gagee as such, the plaintiff’s right ‘cannot 
be barred. It seems to me that there isa 
fallacy in this contention. If the plaintiff 
had succeeded in:showing that the defendant 
was the heir of and claimed through the 
mortgagors of the plaintiffs father, the 
plaintiff would, no doubt, bə entitled to 
the period of sixty years prescribed by 
the Limitation Act. The plaintiff, how- 
ever, failed to show that the defendant 
was in any way claiming under the: ori- 
ginal mortgagors. It seems to me that 
as against the defendant the plaintiff was 
bound to bring a suit within twelve 
-years and that the time began to ran when 
‘the possession of the defendant became 
adverse to them ortgagors of the plaintiff's 
father. This view was taken in the case of 
Sheoumbur Sahoo v. Bhawaneedeen Kulwar 
(1). See also the case of Ammu v. Rama 
Kishna Sastri (2). In the case of Ram 
Lal v. Masum Ali Khan (8) the learned 
Judges referred to the case of -Sheoumber 
Sahoo v. Bhawaneedeen Kulwar (1) with 
approval. In my opinion the decision of the 
Court below was correct and I dismiss the 
appeal with costs. 


Appeal dismissed. 
(1) 2 N. W. P. H. 0. R. 223. 
(2) 2 M. 226, g | 
(8) 25 A. 35. 
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ALLAHABAD HIGH COURT. 
Criminal Revision No, 51 or 1911. 
March 9, 1911. a 
Present: —Mr. Justice Richards. 
MULCHAND—Peritioner 
versus 7 
EMPEROR—Opposite Party. 

Criminal’ Procedure Code (Act V of 1898), s. 96 — 
Search warrant—Duty of Cowrt—Issue of search warrant 
on complaint without examining complainant on oath 
Issue of search warrant on information—Statement of 
Counsel whether information. 

N. complained toa Magistrate charging M. with an 
offence under section 409 of the Indian Penal Code, 
and at the same timo mare an application for issue 
of a search warrant for the discovery of a particular 
document which his Counsel stated would not be forth- 
coming if immediate and speedy steps were not taken. 
The Magistrate, treating the complaint ag an in- 
formation, issued the search warrant without 
examining the complainant: 

Held, that the warrant was not properly issued. 

Before issuing a search warrant it is the duty of the 
Court in the first instance to consider if a summons 
to produce would not have the desired effect. The 
Court ought to remember, that it is a grave step to 
issue a search warrant directing that a man’s house 
should be invaded and searched. It is necessary that 
the power to issue search warrants should not be 
exercised without full appreciation of the gravity of 
the step and after the Court has come tothe conclu- 
sion that the step is really necessary in the ends of 
justice. 

A search warrant issued on a complaint without 
examination of the complainant would at least be 
irregular. : 

When a Court is about to issue a search warrant on 
the strength of information, as distinguished from a 
complaint, it should, if possible, examine the informant 
on oath and if evidence cannot be taken on oath, it 
should act with a due appreciation of the fact that it 
is taking upon itself the responsibility of considéring 
the weight of the information as information pro- 
paratory to issuing an order of a very serious nature. 

The statement of a Counsel appoaring for the pro- 
secuting complainant is not information on which a 
Magistrate is entitled to issue a search warrant. 


Application for revision of an order pass- 
ed by the Sessions Judge of Cawnpore. 

Mr. W. Walsch, for the Applicant. 

. Mr. Ryves, Government Advocate, for the 
Crown, 

Order.—tThis is an application in revi- 
sion to set aside two orders of Mr. Harper, a 
Magistrate of Ist class, Cawnpore, and an 
order of the Sessions Judge of Cawnpore 
upholding the said two orders. The facts 
are shortly as follows: On the 21st of 
January of the present year one Nanhe Mal 
presented a complaint to Mr. Harper charg. 
ing Mool Chand the applicant here with an. 
offence under section 409, Indian Penal Code 
the allegation being that he as manager 
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or the Managing Director of acertain Company 
in which Nanhe Mal was a share-holder had 
misapplied funds belonging to the Company. 
At the same time,an application was made 
to the Magistrate to issue a search-warrant. 
In the order of the 26th of January of the 
present year, tbe learned Magistrate sets 
forth what he says, were the circumstances. 
Fle says: “On the 21st instant one Nanhe 
Mal came to Court aud presented petition 
to the effect that his fellow Company Director 
Mool Chand committed criminal breach of 
trust as regards the sum of Rs. 9,000 and 
he prayed that criminal proceedings under 
section 409, Indian Penal Code, might be 
instituted. He also presented an applica- 
tion stating that he would be able to prove 
his allegations if certain papers and books 
were procured, and he accordingly asked 
for a search-warrant for the same. The 
applicant was presented by his Counsel Mr. 
Davies, Barrister-at-law. Mr. Davies address- 
ed the Court and stated that it was ne- 
cessary to issue the search-warrant with all 
possible speed and secrecy or there was other- 
wise no chance of the books being obtained. 
He also urged that as the ‘complainant’s 
statement, if recorded, would have to be 
made in the vernacular, the Court attendants 
would be able to convey to the accused Mool 
Chand information of what was impending. 
The Court, accordingly, agreed to treat for the 
time being the petition tiled as information 
and not as a complaint and to issue the 
search-warrant on the strength of the same, 
a procedure provided for by the terms of 
the search warrant given in the Schedule 
of the Code of Criminal Procedure.” The 
learned Magistrate concludes his order by 
stating:- I considered I was entitled to treat 
the allegations made as reasonable informa- 
tion within the terms of the section.” Hvi- 
dently, what the learned Magistrate means is 
that he considered himself entitled to treat 
the allegations in the complaint coupled 
with the allegations made by the Counsel as 
reasonable information. This order which 
1 have just now quoted was an order made 
by the Magistrate on an application to set 
aside the search-warrant, which he had al- 
ready granted on the 21st of January. The 
warrant of the 21st of January was address- 
ed to the Superintendent of Police, Cawn- 
pore, and was in the following terms:~ 
“ Whereas information has been laid before 
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me of the suspected commission of the 
olffenc3 of criminal breach of trust “and 
it has baen made to appsar to me that the 
production of the papers and books mentioned 
below is essential to the inquiry about to 
be made ints the said suspected offence, 
this is to authorize and require you to séarch 
et cetra.” At the end of the warrant is 
a list of the books and documents. It 
appears from the petition in the present 
application that at the date when the 
search-warrant was issued, Mool Chand was 
away from home. The ‘search-warrant was 
executed in his absence. From the report 
of the Police Officer it appears that the 
search was conducted in the presence of 
Mr, Lilly, Mr. Biddel and five other pe¥sons 
one being the son and another the servant 
of Mool Chand. Some of the persons in 
whose presence the search was carried out 
ware undoubtedly there in the interest of 
the complainant. The police report men- 
tions that as it was impossible to break 
open the safes the Police Officer had to 
leave them with a seal placed on the lot 
in the charge of three constables. Mool 
Chand made two applications to the Magis- 
trate to set aside the search-warrant and to 
get back his books. The applications were 
refused and Mool Chand then applied in 
revision to the learned Sessions Judge, who 
also refused to interfere with the order of 
Mr. Harper. Mool Chand now comes to this 
Court and asks to have the order of the Magis- 
trate aud the Sessions Judge set aside on the 
grounds, firstly, that the issue of the search- 
warrant was illegal because the Magistrate 
had not examined the complainant before he 
issued the search-warrant; secondiy because 
at the time of the issue of the search- 
warrant there was no inquiry, trial or other 
proceeding pending; thirdly, because there 
were no materials before the Magistrate justi- 
fying the issue of search-warrant, and, 
lastly, because on the merits of the casa 
no search-warrant ought to have been issued, 
Sectiun 94 of the Code of Criminal Proce- 
dure provides that whenever a Court con- 
siders that the production of any document 
or other thing is necessary or desirable 
for the purposes of any investigation, inquiry, 
trial or other proceeding, it may issue summons 
to the person in whose possession the 
document is, requiring him to attend and 
produce it. Section 96 clause (1) provides 
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that where any Court has reason to believe 
that a person against whom a summons under 
section 94 has been or might be addressed, 
will not or would not produce the document 
or the thing required, the Court may issue 
a search-warrart, A similar provision is 
made for a case where the Court does not 
know in whose possession the document or 
thing is; and lastly there is a similar pro- 
vision where the Court considers that 
the purposes of any inquiry, trial or other 
proceeding under the Code will be served. by 
a general search or inspection. It is clear, 
from a consideration of sections 94and 96, 
that it is the duty of the Court in the first 
instance to consider if a summons to produce 
would not have the desired effect. The 
Court, in my opinion, ought always to re- 
member that it is a grave step to issue a 
search-warrant directing that a man’s house 
should be invaded and searched. It is 
necessary that power to issue search- warrants 
should be given but it should not be exercised. 
without full appreciation of the gravity of the 
step and after the Court has come to the 
conclusion that the step is really necessary in 
the ends of justice. It is hardly necessary to 
point out that no summons calling on Mool 
Chand to produce the documents was issued. 
Looking at ihe explanation given by the 
Magistrate in the order of the 26th January, 
it appears that he does not directly state 
that he had any reason to believe that Mool 
Chand would not produce the documents if a 
summons had been issuéd. Neitherin ihe 
warrant itself, nor in the orders of the learn- 
ed Magistrate, does he state that he considers 
that the purposes of any inquiry, trial or- 
other proceeding would be served by a general 
search or inspection. The search which was 
‘directed, was a search for the specific docu- 
ments mentioned at the foot of the search- 
warrant. The matter origivated in the Magis- 
trate’s Court by the filing of the complaint 
of Nanhe Mal. - This document was in truth 
and in fact what it appeared to be on the 
face of it, viz., a complaint of a criminal charge 


_againsb Mool Chand. Section 200 of the 


Code of Criminal Procedure provides that a 
Magistrate taking cognizance of an offence 
on a complaint, shall at once examine the 
complainant upon oath. The learned Magis- 
trate feeling that he could not legally issue a 
search-watrant, if-he treated the petition of 
Nanhe Mal asa complaint, without at once- 


INDIAN OASES. 


993 


examining the complaint, “agreed to treat 
the petition for the time being as information 
and not as a complaint.” It seems to me 
that the learned Magistrate was correct in 
thinking that if the petition was treated as 
a complaint, he was bound under section 200 
to examine the complainant before taking any 
other step, and I think that a search-warrant 
jssued on a complaint without the examina- 
tion of the complainant would be at least 
irregular. It is very hard to understand 
what real reason there was for not ex- 
amining the complainant before issuing the 
search-warrant. If the necessities of the case 
had really required it, the matter could have 
been done with the utmost speed. The 
learned Magistrate seems to have been some- 
what carried away by the remarks of the 
Counsel. I may mention here that, in my 
opinion, the Counsel ought not to have stated 
any facts connected with the case, which 
were nol. at least contained in the petition, 
and the learned Magistrate ought not to have 
permitted the Counsel to make any such state- 
ments, far less to have acted on them. It 
seems to me that where a Magistrate is about 
to take what I have already said I consider 
to be avery grave and serious step, it is high- 
ly desirable that the person against whom 
the search-warrant is about to issue, should 
have the protection of the complainant being 
compelled to state on oath the grounds for 
such an order. I should hesitate to decide 
that in a proper case where the Court has 
proper information before it, it is illegal to 
grant a search-warrant without first having 
evidence taken onoath. I can conceive many 
cases where justice might be frustrated by 
the delay of having to take evidence on oath. 
J think, however, that when a Court is about 
to issue a search-warrant on the strength 
of information as distinguished from a com- 
plaint the Court should, if possible, examine 
the informant on oath and if evidence cannot 
be taken on oath the Court should act with a 
due appreciation of the fact tha it is taking 
upon itself the responsibility of considering 
the weight of the information as information 
preparatory to issuing an order of a very 
serious nature. I do not think a Court would 
be at all justified in saying “I will treat 
what I know to bea complaint just for the 
time being as information and thus evade 
what the law requires me to do, namely, 
when I am taking cognizance of an offence 
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on a complaint, to at once examine the ac- 
cused.’ It is suggested that a great deal of 
information was given to the learned Magis- 
trate by a Counsel for Nanhe Mal. In my 
opinion, it was altogether beyond the province 
of a Counsel to give information. I do not 
think that the statement of Counsel on behalf 
of a prosecuting complainant was information 
at allon which a Magistrate was entitled to 
act, In my opinion, without actually decid- 
ing that the order of the learned Magistrate 
was technically illegal, I think it was an 
order which violated the spirit of the pro- 
visions of the Code of Criminal Procedure and 
ought never to have been made. I accordingly 
set aside the two orders of Mr. Harper and 
also the order of the Sessions Judge upholding 
the same. 


Order set aside. 





CALCUTTA HIGH COURT. 
MISCELLANEOUS Civiu Arrear No. 306 
or 1910. 

March 23, 1911. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Caspersz. 
SATARA BEGUM AND OTHERS— 
APPELLANTS 
Versus 


Syed FAIZ ALI KHAN— RESPONDENT. 

Regulation (V of 1799), s. 4—Order under s. 4, 
whether appealable—Civil Procedure \Code (Act V of 
1908), s. 2 (2)—Decree—Appeal—Revision—Tr eating 
appeal as application for revision—Jurisdiction—Judge 
Case where Judge has jurisdiction to act under 
Regulation V of 1899. 

An order under section 4 of Regulation V of 1799 
is not a decree within the meaning of the Civil Pro- 
cedure Code, nor does it fall within the description 
of appealable orders under the Code, nor is any pro- 
vision made for appeal in the Regulation itself. 

Consequently, such an order is not appealable. 

The High Court in this case treated the appeal as 
an application for revision. 

Under section 4 of the Regulation, the Judge has 
no jurisdictionto make any order unless a claimant 
has taken possession and a regular suit has been pre- 
ferred by the party out of possession. Itis only 
during the pendency of such regular suit for ad- 
judication of the dispute between the rival claimants, 
one of whom is in possession, that the Judge is autho- 
rized to take security from one of the parties, and to 
place him in possession of the disputed property. 

Appeal from the order of the District Judge 
of Murshidabad, dated June 18th, 1910. 

Babus Umakali Mukherjee and Moulvi 
Mahammed Ishfak for the Appellants. 

Mr. C. P. Hill and Babu Haradan Nag, for 


the Respondent. 


INDIAN CASES. 


(1941 


Judgment.—this appeal is directed 
against an order made by the Court below 
ostensibly under the provisions of Regula- 
tion V of 1799. The facts, in so far as 
itis necessary to state them for the deci- 
sion of the question raised, lie in a narrow 
compass. Nawab Syed Azam Ali Khan of 
Joffargunj, in the District of Murshidabad, 
died while on pilgrimage at Kerbala in Tur- 
kish Arabia on the 21st February, 1896. The 
moveable properties Jeft by him at Kerbala 
were subsequently brought to British India 
and placed in the custody of the Court of the 
District Judge of Murshidabad. The District 
Judge thereupon commenced proceedings 
under Regulation V of 1799, and directed 
notices to issue upon possible claimants. 
Nawab Syed Faiz Ali Khan, the eldest son 
of the deceased, now respondent before us, 
claimed the whole of the properties by right of 
primogeniture. Satara Begum,the widow of 
the deceased, one of the present appellants, 
also claimed a share in the estate. The learn- 
ed District Judge held what purports to be 
an investigation under Regulation V of 1799, 
selected the respondent as the claimant into 
whose possession the properties should go, 
and called upon him to furnish security to the 
extent of Rupees twelve thousand. We are 
now invited by Satara Begum and two other 
claimants to set aside this order on the ground 
that itis ultra vires, and not authorised by 
the provisions of the.Regulation under which 
the District Judge professed to act. 

A preliminary objection has been taken to 
the competency of the appeal; it has been 
argued on behalf of the respondent, that the 
order is not a decree within the. meaning of 
the Civil Procedure Code, and is consequent» 
ly not appealable as-such. The learued Vakil 
for the appellants has contended, on the other 
hand, that if the Ccurt should hold that the 
order was not appealable, the Court might 
set itaside in the exercise of its revisional 
jurisdiction, and from this point of view the 
learned Vakilhas made an application for 
revision of the order. Jn our opinion, there 
is no room for dispute that the order is not 
appealable. The proceeding under Regula- 
lation V of 1799 is not a suit, and the order 
in question is not a decree as it does not ad- 
judicate or conclusively determine the righis 
of the parties with regard to all or any of 
ihe matiers in controversy. Treated as an 
order, it is not aprealable: it does not fall 
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within the description of appealable orders 
under the Civi! Procedure Code, nor is any 
provision made for appeal in the Regulation 
itself. Consequently, the appeal must be 
treated as incompetent. But, we are clearly of 
opinion, that the memorandum of appeal may 
well be treated as an application for revision. 
See Mahomed Wahid-ud-din v. Hakiman 
(1) Mahomad Akbar Zaman Khan v. Sukdeo 
Pande (2) wherean application for revision 
was treated as a memorandum of appeal. We 
must, consequently, proceed to examine the 
legality of the order made by the District 
Judge. 

The Regulation V of 1799 was passed with 
a view to limit the interference of the Zillah 
Courts of Dewani Adalat in the execution of 
Wills and Administration to the Estates of 
persons dying intestate. Section 1 explains 
the object of the Legislation: section 2 deals 
with the position of executors to Wills of 
Hindus, Mahomedans and other persons not 
being disqualified landlords: section 3 declares 
that heirs of pcrsons dying intestate are en- 
titled to succeed to the whole estate without 
permission of a Court of Justice: section 4 
deals with the case of dispute between more 
heirs than one to the estate of an intestate, 
and provides as follLws:— If the right of 
succession to the estate be disputed between 
several claimants, one or more of whom may 
have taken possession, the Judge on a regular 
suit being preferred by the party out of possession, 
shall take good and sufficient security from 
the party or parties in possession for his or 
their compliance with the judgment that may 
be passed in the suit: or in default of such 
security being given within a reasonable 
period, may give possession, until the suit may 
be determined to the the other claimant or 
claimants, who may be able to give such 
security, declaring at the same time that such 
possession is not in any degree to affect the 
right of property atissue between the parties 
but to be considered merely as an administra- 
tion to the estate for the benefit of the heirs, 
who may on investigation be found entitled 
to succeed thereto.” Section 5 then provides 
for cases in which none of the claimants is 
ableto give the security required, or cases 
wherein there may be no person authorised 
and willing to take charge of the estate of the 
deceased: in such a contingency, the Judge may 


(1) 25 ©. 757; 2 C. W. N. 529. 
(2) Rule 883 of 1910. 
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appointan Administrator for the due care and 
management of the estate. Section 6 provides 
for security to be taken from an Administra- 
tor so appointed, while section 7 deals with’ 
cases in which a person dies intestate leaving 
personal property to which thereis no claim- 
ant, ` 


It is manifest, from a review of the provi- 
sions of the Regulation, that in so far as sec- 
tion 4 is concerned, under which the learned 
District Judge appears to have acted, the 
Judge has no jurisdiction to make any order 
unless a claimant has taken possession and a 
regular suit has been preferred by the 
party outof possession. Itis only during the 
pendency of such regular suit for adjudica- 
tion of the dispute between the rival claimants 
one of whom is in possession, that the Judge 
is authorised to take security from one of the 
parties, and to place him in possession of the 
disputed property. The learned District 
Judge seems to have appreciated the initial 
difficulty in the way of the exercise of the 
powers he assumed ; he held, however, that 
the Regulation is not an enabling but merely 
a restructing one, and that he had iuherent 
power to make an order under the circum- 
stances of this case which were not foreseen 
and anticipated by the framers of the Regula. 
tion. He added that he had authority for 
this purpose, to invent a procedure fashioned 
on the model prescribed by the Regulation. 
We are entierly unable to adopt the view 
taken by the District Judge. The fundament- 
alelement, necessary to entitle the District 
Judge to assume jurisdiction in this matter, 
is absent in the case before us: and to hold, 
under these circumstances, that the Judge 
was competent to deal with the matter as if 
it was covered by. the Regulation, would, in 
essénce, be to enable him to legislate. 


We are further satisfied that, upon the 
merits of the case; there was no occasion for 
the action taken by the District Judge. In 
the first place, sofar back as the 22nd De- 
cember 1899, the respondent, Nawab Faiz 
Ali, obtained an order for grant of Letters of 
Administration to him to the estate of the de- 
ceased. He has nottaken out the Letters of 
Administration yet, possibly for the reason 


_that he is unable or unwilling to furnish the 


requisite succession duty and security. He 
has consequently ample and adequate remedy 
available to him for the protection of bis in. 
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terest. [Abid Hussain v. Reazun (3)]. In the 
second place, the appellant, Satara Begum, has 
successfully enforced her right in a suit 
against the respundent and obtained a decree 
which declares her title and entitles her to re- 
cover possession. [Faiz Ali Khan v. Sitara 
Begum(4)]. That suit was instituted by her on 
the 3lst August 1906 and decreed by the Sub- 
ordinate Judge on the 5th October 1907, whose 
decree was confirmed by this Conrt onthe 17th 
August 1910. Meanwhile, the District Judge 
commenced these proceedings on the 20th 
September 1909, and made the order under 
consideration on the 18th June 1910. It 
would plainly be improper to allow the respond- 
ent to take exclusive possession of the dis- 
puted properties under colour of the provisions 
of the Regulation, after it has been establish- 
ed in a competent Court that he is not entitled 
to the whole of the estate as alleged by him. 
In our opinion, the order of the District Judge 
is not only without jurisdiction but is also 
uncalled for and inappropriate. 

The result, therefore, is that the order of 
the 18th June1910 isset aside. The appel- 
lants are entitled to their costs both here and 
in the Court below. We assess the hearing fee 
ineach Court at five gold mohurs. 

Order set aside. 


> 5 W. R. 302. 





MADRAS HIGH COURT. 
Frest Civie Appear No. 62 cr 1908. 
February 10, 1911. : 
Present:—Sir Ralph Benson, Judge, and 
Myr. Justice Sundara Aiyar. 
MEENAKSHI AYEE-—APPELLANTS 
versus 

ANDI NADAN AND OTHERS — RESPONDENTS, 

Bond—Consideration—Untrue recital .of cash pay- 
ment—Amounts actually advanced  recoveruble— 
Accounts—-Interest. : 

Defendants executed bonds to plaintiff, whereby the 
latter agreed to advance moneys from time to time 
to retover a property ofthe former by litigation. 
The bonds, however, recited that the consideration was 
paid in cash and that on defendants’ failure to pay the 
amounts in a year, the plaintiff would get a higher rate 
of interest from the date of default. On plaintiff’s suit 
torecover the principal and interest due on the 
‘bonds, it was found by the lower Court that the con- 
sideration for the bonds was not paid to defendants in 
cash, but that certain sams were advanced by plain- 
tiff to various persons on behalf of the defendants : 

Held, (1) that plaintiff was entitled to recover the 

. amounts which he actually advanced forand on 
belialf of the defendants: 
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(2) that the proper course which the lower Court 
should have adopted was to direct she plaintif to put 
in a statement showing the a mounts actually ad- 
vanced by him and to callon defendants to surcharge 
and falsify them and then determine the amounts 
due to plaintiff: 

(3) that as plaintiff seb up an untruo case of cash 
payment, he was not entitled to the higher rate of 
interest stipulated for in the bond. 


Appeal agaist the decree of the Sub- 
ordinate Judge’s Court of Madura Hast not 
at Ramnad, in Original Suit No. 75 of 1906. 

Mr, T, Rangachariar, for the Appellant. 

Mr. O. V. Anantakrishna Iyer, for the Re- 
spondents. 

Judgment.-—tThe respondents having 
put in a memorandum of objections in which 
they object to the finding of the Subordinate 
Judge that the whole of the consideration of 
Exhibits, Al and A2 was not paid in cash 
on the dates of these documents but we have 
no hesitation in confirming the finding. The 
plaintiff’s story of the point is utterly impro- 
bable. The executant of the bonds had 
admittedly no other property than what 
was mortgaged under Exhibits Al and A2. 
We cannot believe the evidence of the 
witnesses who say that Vellia Nadan, who 
was risking his money by lending it to the 
first defendant for recovering her property 
by litigation, was content to pay the whole 
amount into her hands without any security 
for the money being expended for the purpose 
for which it was intended. The Subordinate 
Judge has fully dealt with the evidence 
relating to the question and we agree with 
the reasons he has given for his finding. 
On the finding the appellant contends that 
the suit should have been dismissed. We 
do not think so, Exhibits Al and A2 were 
executed, according to the first defendant, for 
money to be advanced from time to time and 
we cannot see any reason for holding that 
the plaintiffs cannot in this suit recover the 
amount actually advanced. As the plaintiffs 
were bound to prove what amount was actual- 
ly advanced on acconnt of the bonds and to 
render an account of them, the proper course 
to be pursued inthe case was to direct them 
to put in a statement showing tle amounts, to 
call upon the first defendant, if so advised, 
to surchage and falsify the plaintiffs 
account and then proceed to determine 
amount that the plaintiffs would be entitled 
to recover. The Subordinate Judge did not 
follow this course. He observes,— The plain- 
tiffs have not chosen to explain in detail the 
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dates which they made the several payments 
and the amounts paid on each occasion.” He 
went‘on to find out the amounts actually 
advanced by the plaintiffs from the evidence 
on record, which was not directed to prove 
the particular point he had t¢decide. Before 
us, the parties have expressed their will- 
ingness to have the amount due to the plain- 
tiffs decided on the materials available on 
the record. 

The Subordinate Judge has taken much 
pains to arrive at the proper figure as 
approximately as possible and we accept his 
conclusion with one slight modification. He 
has taken the fee° paid to the Pleader 
Rangasami Iyengar at Rs. 900. The Pleader 
as defence 5th witness said that what he 
received might be Rs. 800 or 1,000. We think 
that the plaintiff is not entitled to more than 
Rs. 800, on this evidence. We shall make 
the deduction of Rs. 100, in the amount 
found by the lower Court in paragraph 21 of 
its judgment to have been paid in 1898 and 
substitute in the said paragraph Rs. 750 for 
Rs. 850. 

The appellant contends that the recital of 
cash payment made in the bonds being found 
to be untrue the plaintiffs are not entitled 
to recover the higher rate of interest of 2 
per cent. provided therein in case of default 
of paymentofthe principal and interest of 
the bond in one year. Wethink that the 
contention must be upheld. This term of 
the bord cannot be given effect to on the 
finding that the amount of the bond was not 
paid to Vellia Nadan in cash nor within 
the year fixed for payment by the debtor. 
The Subordinate Judge has fixed cer- 
tain dates of his own form from which 
interest at 2 per cent. should run on in 
different ways portions of the money. This, 
in our opinion, he was not at liberty to do. 
The stipulation in the bond being ‘unenforce- 
able the plaintifis are not entitled to the 
higher rate on account of the risky character 
of the loan. We must further modify the 
decree by directing that the plaintiffs be 
entitled only to simple interest at 14 per cent. 
from the dates fixed by the Subordinate 
Judge in paragraph 24 of his judgment. With 
these two modifications decrees of the lower 
Courts are confirmed. The parties will pay 
and receive proportionste costs. The whole 
difficulty in the case has been caused by 
the plaintif setting up an untrue case of 
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cash payment of the entire consideration, 
failing to produce proper evidence of the 
sums of money advanced by them. Their 
conduct would justify every presumption 
being made against them. The time for 
redemption is extended to the end of April. 
1911. 
Decree modified. 


SIND JUDICIAL COMMISSIONER'S 
h COURT. 
Disraicr Court JURISDICTION. 
Sum No. 15, 1910. 
March 1, 1911. 
Present; —Mr. Hayward, A. J. O. 
RATANSL AND OTHERS— PLAINTIFFS 
versus 


UMERBAI— DEFENDANT. 

Hindu Law — Widow—Alienation—Moveable property 
—Immoveable property—Legal necessity—Baintenance 
—Shradh—Mother’s estate—Trustee—Injunction res- 
training alienation, when can be granted, 

Under Hindu Law a widow is entitled to dispose 
of her moveable property in any manner she pleases, 
whether such property is stridhan or has been in- 
herited from males. 

Halima v. Asibai, 4 S. L. R. 77; 8 Ind. Cas. 214, 
followed, 

A widow is not bound to accept the charity of her 
collateral connections for her maintenance or the 
payment of her debts incurred for maintenance. She 
is entitled to reasonable maintenance every month 
including the religious observances of the annual 
shradhs and to the paymeut of the reasonable main- 
tenance debts, out of her immoveable property, and if 
the rents realized from this property are insufficient 
to provide for this maintenance and to pay these 
maintenance debts, she is entitled for this purpose to 
alienate the immoveable property. 

A widow, as mother of the last male holder, 
acquires a widow’s ostate, and isin no sense a trustee 
for the reversioners. Within the limits imposed on 
her, she has the most absolute power of enjoyment of 
her immoveable property. Where necessary to pro- 
cedure her own maintenance or perform prescribed 
religions ceremonies, she has the right to alienate her 
immoveable property. f 

A sale beyond the legal necessity, that is, beyond 
the powers of a woman, would be binding only during 
the woman’s life-time. It would not bind the 
reversioners. A suit to restrain alienation must be 
founded on specific alienation. A mit would not be 
maintainable to restrain all alienations. 


Mr. Kimatrai, for the Plaintiff. 

Mr. Tarachand, for the Defendant 

Judgment.—tThe plaintiffs as next re- 
versioners sue the defendant as heir of the 
last male holder fora declaration that there 
is no legal necessity for the sale of a certain 
jmmoveable property and for an injunction 
restraining the sale of the immoveable pro- 


perty. 
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The. defendant pleads the legal necessity of 
paying debts and -providing for her mainten- 
‘ance and denies there is any ground for -a de- 
_claration or injunction in respect of the im- 
moveable property. 

At the hearing it has been ascertained that 
the issues actually in dispute are,— 

1. Is there legal necessity for the sale ? 

2. What relief, if any, should be granted ? 

My findings are that there is legal necessity 
to a limited extent not necessarily for the sale 
but for the alienation of the immoveable pro- 

perty but that no injunction against alienation 
can be granted in this suit. 

The plaintiffs are the next reversioners to 
the estate of their first cousin Dayal. 
defendant has succeeded to the estate as the 

“ mother of Dayal. The genealogy has been 
admitted to be as follows:— 


) 
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The plaintiffs allege that Kanji left orna- 


ments and cash to a considerable amount 


which have descended through the minors 
Bawan and Dayal to the defendant together 
with 'the immoveable property and that these 
Sre amply sufficient, together with the rents 


INDIAN CASES. 


The. 


1911 


realizable, for the payment of the debts’ and 
mainteuance of defendant without the sale 
of the immoveable property. The defendant 
in her statement (Exhibit A) has admitted 
ornaments to the extent of a gold necklace 
and 6 gold valis worth about Rs. 150, a gold 
doro worth about Rs. 100, and a pair of 


. silver anklets worth Rs. 100 or more, and cash 


to the extent of Rs. 125, actual cash, Rs. 300, 
deposit with Visram,.and Rs. 200 deposit 
with Momabai. but has alleged that the pro- 


-perty has all been expended on her mainten- 


ance and on the funeral and ceremonial ex- 
penses of Kanji and on, her two pilgrimages 
respectively after the death of Kanji and 
after the deaths of Bowan and Dayal. The 
defendant has put the reasonable main- 
tenance of a woman in her position at 
Rs. 10 a month and she is supported herein 
by her son-in-law Premji (Exhibit C). Her 
neighbour Kesovji (Exhibit K) would put it 
at Rs. 7 or8 a month. Karson, a trustee of 
the caste (Exhibit 1), would put it at 
Rs. 7 or 8 amonth in addition to house ac- 
commodation, while the witness Khimji 
would put it at Rs. 8 or 9 a month. Some- 
thing also would be necessary for annual 
shradhs. So that her claim to Rs. 10 a 
month does not appear excessive and must, 
in my opinion, be accepted as her reasonable 
maintenance including annual shradhs. It 
must further be conceded that this must have 
been defrayed to a considerable extent out 
of the ornamentsand cash, as even though 
her own estimate of Rs. 3 or 4a month for 
rents realized is probably tog low, the estimate, 
of her son-in-lw Premji (Exhibit C) and 
neighbour Kesovji (Exhibit K) at Rs. 5 or 
6 a month is probably correct allowing 
for vacancies and expenses. The full 
rent is not estimated at more than Rs. 6 or 
7 by the plaintiff No. 1, Ratansi (Exhibit 2) ` 
and his witnesses Liladhar and Shivji (Ex- 
hibits 3 and 4). It is difficult to specify the 
exact amount which must have thus been 
defrayed on maintenance but it must, during 
the four or fivé years since Kanji’s death, 
have.approximated Rs. 200 or 300. The de- 
fendant has put the funeral and ceremonial 
expenses in connection with Kanji’s death 
at another Rs. 300 ard the witnesses are 
generally unanimous that she must have 
spent about this amount besides something 


“on the ceremonies connected wilh the deaths 


of Bawan and Dayal. The defendant has 


Vol, IX] 
RATANSI V. UMERBAI. 


pub the expenses of her first pilgrimage 
variously at Rs. 125 and Rs. 300 and of her 
second pilgrimage at Rs. 400. it does not 
appear to be disputed that she did goon 
both pilgrimages but there are no materials 
for testing her actual expenditure. The 
plaintiff No. 1 Ratansi (Exhibit 2) 
and his witnesses Karson, Liladhar and 
Khimji (Exhibits 1, 8 and 5) all agree 
that each pilgrimage must have cost Rs. 50 
or 60 at least while Karson and Khimji 
admit that the expenditure might have 
amounted to Rs. 500 apart from customary 
presents on return from pilgrimages. So 
thatit does not appedr tome at all impro- 
bable that she spent Rs, 500 or 600 inclad- 
ing customary presents on return on her two 
pilgrimages. Ifthese conclusions are correct, 
then defendant has more than accounted 
forthe expenditure of the Rs. 300 or 400 
worth of ornaments and Rs. 600, or 700 cash, 
on her maintenance Rs. 200 or 300, funeral 
and ceremonial expenses Rs, 300 and pilgrim- 
` ages Rs. 500 or 600. The plaintiffs, however, 
contend that the defendant had two further 
sums of momes Rs. 300 lent to plaintiff 
No. 2 Velji and Rs. 400 deposited with 
Kadibhai Lotia. But the defendant (Exhibit 
A) explains that these sums were only the pro- 
ceeds of the sale of her ornaments added to her 
other cash and she is corroborated inthis by 
her son-in-law Premji (Exhibit C). Itis not 
clear from their evidence precisely what 
happened. Their statements are discrepant. 
Still, the sale of the ornaments is further 
corroborated by -Khimji (Exhibit 5) and 
it would appear from the statements of plain- 
tiff No. 2 Velji (Exhibit 4) and Maganlal 
(Exhibit 7) that both the loan of Rs. 300 and 
the deposit of Rs. 400 were actually made 
by the defendant widow after the death cf 
her husband Kanji. It would further ap- 
pear that the loan was re-paid in March 
1909 through Premji (Exhibits C and G) 
and the deposit on the same date (Exhibit 
7) and the probability is that both sums 
have since been expended as the defendant 
widow has proceeded to contract debts 
amounting’ to Rs, 50 with Dowlatram and 
Ramchandra (Exhibits J and H) and to raise 
from January to July 1 10 Rs. 300 from 
Udharam (Exhibit B). 

The result is that defendant has accounted 
for the disposal of all her moveable pro- 
perty and shown debts for maintenance, which 
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do not appear unreasonable, amounting to 
Rs. 50 due to Dowlatram and Ramchandra 
(Exhibits J and H). Itis not necessary to 
consider the small debt of Rs. 5 alleged due 
to plaintiff No. 2 Velji (Exhibit L) as plain- 


- tiffs have asserted their readiness to liquidate 


her debts and this debt is due, if at all, to 
the plaintiffs themselves. Nor isit necessary 
to consider the alleged debtof Rs. 1CO due 
io Premji (Exhibit C) as Premji has stated 
that he was indifferent whether the amount 
be paid or not. Nor isit necessary to con- 
sider the alleged debt of Rs. 200 due on ac- 
count of charity to the temple at Makan 
Dodo as defendant (Exhibit A) has admitted 
that the Bawa told her not to sell the house 
for this debt, the house referred to being the 
immoveable property in suit, Nor can the 
alleged debt of Rs. 309 due to Udharam 
(Exhibit B) be considered as it was raised 
after suit, Rs. 100 admittedly being earnest 
money for the proposed sale and the remain- 
ing Rs. 200 there can be little doubt being 
raised merely for the purpose of defending 
the proposed sale of the immoveable property 
in this suit. The defendant was entitled to 
dispose of her moveable property in any 
manner she pleased whether it were stridhan 
or inherited from males as pointed out in 
the case of Hulıma v. Asibat (1). The defend- 
ant is not bound to accept the charity of 
her collateral connections for her mainten- 
ance or the payment of her debts in- 
curred for maintenance. She is entitled to 
reasonable maintenance as ascertained above 
at Rs. 10 a month including the religious 
observances of theannual shradhs and to the 
payment of the reasonable maintenance debts 
amounting to Rs. 50 of her immoveable pro- 
perty and as the rents realizable are, as shown 
above, insufficient to provide for this main- 
tenance and to pay these maintenance debts 
she is entitled for this purpose to alienate 
the immoveable property. The defendant, 
as mother of the last male holder, has ac- 
quired a widow’s estate and is in no sense a 
trustee for the plaintiffs, the next reversioners. 
Within the limits imposed on her, she has 


-the most absolute power of enjoyment of 


her immoveable property. Where necessary, 

to procure her own maintenance or perform 

prescribed religious ceremonies, she has the 

right to alienate her immoveable property, 

(Maynes? Hindu Law, 7th Ed, paragraphs 
(1) 48. L. R. 77; 8 Ind, Cas, 214, 
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611, 614, 624, 632 and 633). So far, there- 


fore, as concerns her reasonable maintenance - 


above ascertained to be Rs. 10 a month in- 
cluding the performance of the annual shradis, 
and as concerns her reasonable maintenance 
debts, above ascertained to be Rs. 50, there 
is legal necessity not necessarily for the sale 
but for the alienation of the immoveable 
property. But so far. as concerns the alleged 
debts to Velji, Premji and the temple 
Makan Dodo, there is no legal necessity 
and so far as concerns the alleged debt to 
Udharam it cannot be taken into considera- 
tion in deciding in this suit whether there is 
legal necessity or not for the alienation of the 
immoveable property. 

The defendant has, therefore, established 
legal necessity to a limited extent but not 
to the whole extent for which she has alleged 
she contracted to make the proposed sale of 
the immoveable property. It is possible in 
these circumstances that the sale will 
not be completed to the full extent, 
or that the necessary funds will be 
raised by some other form ofalienation. For 
a sale beyond the ‘legal necessity, that is 
beyond the powers of a woman, would be 
binding only during the woman'slife-time. It 
would not bind the reversioners. The in- 
tending purchaser might well hesitate to ac- 
cept such a property and this might well 
lead to some other form of alienation of the 
immoveable property. It is not possible to 
decide before hand on the validity of an 
alienation, as the validity depends on the 
circumstances of each alienation. A suit to 
restrain alienation must, therefore, be fonnded 
on a specific alienation, A snit would not 
be maintainable to restrain all alienations 
(Maynes’ Hindu Law, 7th Edition, paragraph 
651). Itis, therefore, not necessary nor would 
it be proper to grant any injunction against 
alienation in this suit. 


The suit is, therefore, dismissed but the 
parties must each bear their own costs. 


Suit dismissed. 


PUNJAB CHIEF COURT. 
Crvin Revision No, 593 or 1910. 
March 25, 1911]. 
Present:—Sir Arthur Reid, Kr., Chief Judge, 
and Mr. Justice Kensington. 
Tas MUNICIPAL COMMITTRH, 
AMBALA—PETITIONER 
f versus 
MOHENDER SINGH—Rasponpent, 

Remedy by appeal—Suit—Cause of action—Plea 
that appeal is inconvenient, whether justifies suit— 
Punjab Municipal Act (XX of 1891), s. 2 (2)—Rules 
made under Act XIIT of 1884, force of. 

Where under the rules in force the remedy for 
a refund of oustoms-duty, originally leviable but 
anbsequently refundable, s by way of appeal against 
the order of the Municipal Committee refusing such 
refund, a suit for compensation for refusal to refund 
is not maintainable. 

Ram Chandra v. The Secretary ot State, 12 M. 105 
at p. 108, followed. 

Tuticorin Municipality v. South Indian Railway, 12 
M. 78, distinguished. 

The fact that the course of appeal is onerous or 
inconvenient isno justification for bringing a suit. 

Branson v. The Municipal Commissioner for the town 
of Madras, 2 M. 362, referred to. ? 

The rules made by the Lieutenant-Governor under 
section 154 (j) of Act XIII of 1884 are by virtue of 
section 2 (2) of the Punjab Municipal Act of 1891 
still in force. 


Petition, under section 25 of Act IX of 
1887, for revision of the order of the Mun- 
sif, 2nd class, Ambala, with powers ofa Judge, 
Small Cause Court, dated 30th March 
1909, decreeing the claim. 

Mr. Fazal-t. Hussain, for the Petitioner. 

Mr. Duni Chand, for the Respondent. 

Judgment.—tThis application under 
section 25 of the Small Cause Courts Act 
can, in our opinion, be disposed of on the 
ground that the respondents were bound to 
exhaust their remedy by appeal before suing’. 
for refund of the customs-duty in suit. 

Thesnit was for compensation for refusal 
to refund Rs. 1-2-9 customs-duty paid on cer- 
tain goods, On the lst May 1908 the Deputy 
Commissioner of the Ambala District, as 
President of the Municipal Committee, refused 
to refund the amount paid by the respondents 
on the ground that they had chosen to export 
the goods in question without verification by 
the Customs Superintendent. 

Section 154 (j) of the Punjab Municipal 
Act XIII of 1884 empowered the Local Govern- 
ment to makerules, consistent with the Act, 
as to the system under which refunds sl.ould 
be made on account of octroi, when the goods 
on which the tax had been paid were again 
exported, f l 
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“On the 6th February 1889 the Lientenant 
Governor made certain rules under this ~part 
of section 154 (j) including “VI. An appeal 
against an order passed- under these rules 
shall lieto the Deputy Commissioner unless 
he is a member of the Municipal Committee 
intwhich case the appeal shall lie to the Com- 
missioner or other Officer empowered by the 


Local Government in this behalf, but every , 


appeal must be preferred in writing within 
one month from the date of the order appeal- 
ed against,” 

Counsel for the respondents has not con- 
tended that any Officer other than the Com- 
missioner was empowered to hear such appeals. 

Section 2 (2) of the the Punjab Municipal 
Act, now in force, XX of 1891, provides tbat 
all rules, regulations, bye-laws and orders 
made under the Act of 1884 shall, so far as 
may be, be deemed to have been made under 


the Act of 1891, and we see no reason to doubt. 


that the rule above cited, published in the 
Punjab Gazette of the 14th February 1889, 
Part I-A, page 32, was in force at the date 
of the payment of the customs-duty and is 
still in force. The respondents, instead of 
appealing to the Commissioner, filed this suit 
more than. six months after the date of the 
refusal of the President of the Municipal 
Committee, having given notice of suit on the 
3rd of September, four months after the 
refusal, 

In Branson v. The Municipal Oonmésstoner for 
the town of Madras (1), Muttusami Ayyar, J., 
_ remarked at page 390,—“ It may be that in 
some cases the remedy is inconvenient but it 
is to be observed that, where a statute creates 
a right and provides at the same time a re- 
medy, that remedy and no other is avail- 
able and I doubt whether we have power to 
provide a different remedy because the for- 
mer is an inconvenient remedy.” 

In Ram Chandra v. The Secretary of State 
(2) authority is cited for the established prin- 
ciple, — That when by an Act of the Legis- 
lature powers are given to any person for a 
public purpose from which an individual may 
receive injury, if the mode of redressing the 
injury is pointed out by the statue, the juris- 
diction of the-Court is ousted and in case of 
injury, the party cannot proceed by action. ” 
These authorilies are directly in point. Rule 
VI above cited, having the force of law. Tuti- 


(1) 2 M. 362. 
(2) 12 M, 105 at p. 108, 
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“corin Municipality v. South Indian Railway (3), 


cited for the respondents, does not help them, 
a distinction being drawn therein between a 
suit contesting the incidence of a tax lawfully 
imposed and a suit to recover, on the grouud 
that the so-called tax had no legal existence, 
money wrongfully levied. An appeal to the 
properly constituted authority had, moreover, 
been dismissed before suit. In the present 
case the alleged cause of action is the refusal 
to refund customs-duty originally leviable 
and subsequently refundable. Unlawful levy 
in the first instance is not alleged. 

It is intolerable that a person whose remedy 
is by appeal should neglest that remedy and 
waste the time of the Courts by filing a petty 
suit and the plea that the remedy by appeal 
to the Commissioner, possibly then at Delhi, 
“was onerous and inconvenient, has, in our opi- 
nion, no force. Counsel for the respondents 
has not even attempted to show that a memo- 
randum of appeal could not have bsen sub- 
mitted by post. 


For these reasons we allow the application 
and dismiss the suit, with costs here and be- 
low, on the ground stated at the c:mmsance- 
ment of this judgment, without considering 
the plea of limitation set up by the applicant. 

Counsel’s fee thirty two rupees. 


f Application allowed, 
- (3) 12M. 78. 
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CALCUTTA HIGH: COURT. 
Second Civic Appears Nos 2627, 2785, 2834, 
2786, ann 2787 or 1907. 
February 28, 1911. 

Present :—-Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

GIRISH CHANDRA GUHO AND orasrs— 
DEFENDANTS —ÅPPELLANTS 
versus 
KHAGENDRA NATH CHATTO- 
PADHYAYA AND OTRAERS—PLAINTIFEs— 


RESPONDENTS. i 
Bengal Tenancy Act (VIII of 1885), s. 13, 167— 
Purchaser in ewecution—Permanent tenure—Payment 
of landlord’s fee—Subsequent suit against recorded 
tenant— Whether decree a rent-decree—Notice to annul 
tncumbrance—Signatur eby Deputy Collesiow,when valid. 
The transfer in favour of a purchaser df a per- 
manent tenure sold in execution ofa decvee, other 
than a rent-decree, is completed upon payment of the 
landlord’s fee irrespective of its acceptance by the 
landlord. 
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Kristo Bulluv Ghosh v. Kristo Lal Singh, 16 C. 642; 
Chintamoni Dutt v. Rash Behary Mundul, 19 C. 17; 
and Mohesh v. Saroda, 21 C. 433, referred to. : 

It follows consequently that -assoonas the title of 
the purchaser has been perfected, the landlord is 
pound to look to the transferee for payment of rent 
which hag accrued due since that date. And if the 
landlord in spite of notice that the tenure has passed 
into the hands of a transferee, who has deposited the 
fee, chooses to bring a suit for rent against the record- 
ed tenant, the decree made therein will not operate 
as a decree for rent, and the sale of the tenure there- 
under will not affect the under-tenures, 

Obiter dictum:—The mere circumstance that a notice 
under section 167 of the Bengal Tenancy Act to 
annul an encumbrance is signed by a Deputy 
Collector would not invalidate it, if he acted on behalf 
of the Collector. 

Mahomed Kayem v. Naffar Chandra, 82 C. 911; 9 C. 
W, N. 808 and Akhoy Kumar v. Bijoychand, 29 C. 
813, relied upon. 


Appeal from the decree of the Sub-Judge 
of Backergunge, dated July 19th, 1907, affirm- 
ing that of the Muvsif of Barisal, dated May 
Ath, 1904. 

Babus Dwarka Nath Mhakravartt, Gunoda 
Charan Sen and Romesh Chandra Sen, for the 
Appellants. 

Babus Tara Kishore Chewdhury, Purna 
Chandra Chatterjee and Brojo Lal Chakravarti, 
for the Respondents. 


Judgment.—tThe substantial question 
of law raised in this appeal is one of some 
novelty and turns upon the true construction 
of section 18 of the Bengal Tenancy Act The 
cirzumstances under which the question has 
been raised are of some complexity, but may 
be briefly narrated insofar as ib is neces- 
sary to state them for our present purpose. 
The plaintiff is owner of a zemindart which 
bears No. 2694 on the Revenue Roll of the 
Collector of Backergunge. Under the zemzn- 
dari is a transferable taluk known as Kamdeb 
Guha, which was in existence so far back as 
1810, but has not been traced back to the 
time of the Permanent Settlement. On the 
20th June 1898, the plaintiff purchased the 
taluk at a sale held in execution of a decree 
- obtained by him ina suit for the recovery of 
arrears of rent. Thesale was confirmed on 
the 4th April 1899, and possession delivered 
to the purchaser on the 29th July follow- 
ing. The plaintiff was, however, unable to 
obtain actual possession of all the Jands, as 
the defendants alleged that they were in 
occupation on the basis of under-tenures 
created bythe éalukdars. The result was 
that on the 29th August 1900, the plaintiff 
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had notices under section 167 of the Bengal 
Tenancy Act served through the Collector, 
and on the 15th April 1903, commenced the 
present litigation for ejectment of the de- 
fendants on the ground that their subordi- 
nate interest, if any, had been extinguished 
and they were tonsequently trespassers in 
possession. The defendants resisted the claim 
on various grounds amongst which it is suffi- 
cient to mention two, namely, first, that the 
decree obtained by the plaintiff in the suit 
for recovery of rent instituted by him in 
1695 had not the characteristics of a rent- 
decree and consequently the sale in execution 
thereof had not affected tHe under-tenures and 
secondly, that the notices under section 167 of 
the Bengal Tenancy Act were not in accord- 
ance with law, and were, therefore, ineffec- 
tual to extinguish the interest of the under- 
tenure-holders. The Court of first instance 
made a decree in favour of the plaintiff; upon 
appeal the District Judge has reversed that 
decision and dismissed the suit. On appeal 
to this Court, the decree of the District Judge 
was reversed and the case remunded for re- 
consideration. After remand the Subordi- 
nate Judge has affirmed the decision of the 
Original Court. The defendants have now 
appealed tothis Court, and on their behalf 
the decree of the Subordinate Judge has been 
assailed on two grounds namely, jirst, that 
as some of the owners of the taluk were not 
made parties to the suit of 1895 for recovery 
of arrears of rent, the decree cannot operate 
as a decree for rent under the Bengal Ten- 
ancy Act; and, secondly, that as the notices 
under section 167 of the Bengal Tenancy 
Act, were notin conformity with the pro- 
visions of the Jaw, the under-tenures have not 
been annulled. 

In so far as the first of these questions is 
concerned, the case for the defendants was 
that certain persons of the name of Chandra 
Kant Basu, Raj Chunder Guha, the Chucker- 
buttis and the Kanjiballis who had no 
interest in the taluk, ought to have been but 
were not joined asparties to the rent suit. 
The learned Subordinate Judge has found, 
with regard to the first two of these per- 
sons, thatthey were benamidars and had no 
beneficial interest inthe taluk. The land- 
lord, therefore, was not bound to join them 
as parties defendants, and the true cha- 
racter ofthe decree obtained by him cannot 
be affected by their absence from the suit 
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[Joy Gobind v. Monamatha Nath (1).] In so 
far as the Chuckerbuttis and the Kanjiballis 
are concerned he has not found whether in 
1895 they had any subsisting interest in the 
taluk, although there are isolated expressions 
in his judgment which may indicate that he 
was not impressed with the soundness of the 
position attributed to them. He has held, 
however, that their absence from the suit for 
rent could not affect the character of the 
decree; as they were said to have been repre- 
sentatives in interest of persons who had 
never registered themselves in the books of 
the landlord. The view taken by the learned 
Subordinate Judge in substance is that if a 
person interested in a transferable tenure was 
not registered in the books of the landlord, 
and if, subsequently to the passing of the 
Bengal Tenancy Act, his interest was sold in 
execution atthe instance of a creditor, the 
purchaser could not claim tobe joined as a 
party defendant to a suit for rent, even 
though he might have paid the fees prescrib- 
ed by section 17 of the Bengal Tenancy Act 
read with the provisions of section 13. To 
‘put the matter in another way, the view of 
the Sabordinate Judge is, that as a sale in 
execution of a decree for arrears of rent 
against the registered tenant, would be opera- 
tive against an unregistered co-sharer of the 
tenant, the purchaser of the interest of the 
unregistered co-sharer occupies no higher 
position. In the case before us, ata sale held 
in execution of a decree for rent against the 
recorded tenants, the taluk was purchased 
in 1864 by one Gagan Chander Das, who 
transferred the same to four persons, on the 
13th September 1864. Of these four persons 
two, Gopal Guha and Ransagar {[Guha, were 
registered in the books of the landlord the 
other two, Chandrakala and Krishnapria were 
not so registered. There were successive de- 
volutions of the property by reason of sales in 
execution of decrees for rent obtained by the 
landlord against the recorded tenants or their 
representatives, but the details are not ‘ne- 
cessary for our present purpose. Itis suffi-- 
cient to state that the representatives of the 
-unrecorded tenants executed a mortgage in 
1871; the mortgagee enforced the security 
and brought the property to sale, when it 
was purchased by one Chandra Kumar Basu 
on the 22ad June 1887. There was another 
mortgage in 1882 for the satisfaction whereof 
(1) 33 0. 580, 
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a share of the taluk was sold in execution in 
1888, when the Chuckerbuttis and the Kanji- 
ballis became interested in the property. It 
will be observed that the sales we have men- 
tioned took place after the provisions of the 
Bengal Tenancy Act had come into operation, 
and consequently the fee prescribed by sec- 
tion 13 was paid. The question, therefore, 
arises whether, if it is established that the 
Chuekerbuttis and the Kanjiballis were per- 
sons beneficially interested in the taluk, 
the omission to make them parties in 
the suit of 1895 affected the nature of 
the decree. 


Section 13 of the Bengal Tenancy Act pro- 
vides that upon a salein execution of a per- 
manent tenure under a decree other than 
a decree for arrears of rent due in respect 
thereof, the Court shall require the pur- 
chaser to pay into Court the landlord’s fee 
prescribed by section 12. It cannot be dis- 
puted that the transfer in favour of the pur- 
chaser is.completed upon payment of the fee 
irrespective of its acceptance by the landlord 
[Kristo Bulluw Ghosh v. Kristo Lal £ ingh (2); 
Ohintamoni Dutt v. Rash Behary Mundul (3) 
and Mohesh Chander v. Saroda Prasad 
Singh (4)]. It follows, consequently, that 
as soon as the title of the purchaser hag 
been perfected, the landlord is bound 
to look to the transferee for payment of 
rent, which has accrued due since that date. 
No doubt, as contended by the learned Vakil 
for the respondent, section 13 does not ex- 
pressly lay down what consequences are to 
follow from compliance with its provisions 
nor does it define the results, which follow 
from failure to comply with them. But the 
object of the framers of the section is, in our 
opinion, perfectly plain. Under the law as 
it stood before the Bengal Tenancy Act was 
passed, the lardlord was entitled io look to 
his recorded tenant for all rent until the 
name of the transferee had been recorded in 


‘his books [Sham Chand v. Brojo Nath (5); 


Palit v. Hari (6)] consequently, difficulties of 
the gravest character arose when the land- 
lord demanded an exorbitant registration fee 
or when the transferee was called upon to 
prove that the landlord had notice of the 

(2) 16 C. 642. 

(3) 19 0. 17. 

(4) 21 0. 433. 

(5) 21 W. R. 94, 

(6) 27 ©. 789. 
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trarsfer and had refused to recognise his 
rights. Section 13, as framed, removes both 
these difficulties, a prescribed fee has to be 
paid by the purchaser and the notice is to be 
served upon the landlord by the Collector, so 
that if the procedure laid down in section 13 
is followed, the fact of the sale is duly noti- 
fied to the landlord. But it has been argued 
that the operation of section 13 ought to be 
restricted to cases in which the transferor 
has his name registered in the books of the 
Jandlord. One may observe incidentally that 
the question could arise only where, as here, 
the interest of the transferor was acquired 
before the Bengal Tenancy Act came into 
force. In our opinion the language used by 
the Legislature in section 18 cannot rightly 
be restricted in the manner suggested. Sec- 
tion 13 applies to transfers of all permanent 
tenures, and it is immaterial whether the name 
of the tenant at the time of the sale has or 
has not been previously recorded in the books 
of the landlord. In fact, if the narrow 
construction suggested by the respondent were 
adopted, the policy of the Legislature at the 
time when the Bengal Tenancy Act was 
passsed, might be completely nullified. It is 
well-known that at thatttime there were many 
tenures the holders of which had not been 
able to get their names registered in the 
books of the landlord, and if the cases of all 
these tenures were, for all time to come ex- 
cluded from the operation of the beneficial 
provisions of section 13, the very object of 
the framers of the Statute would be defeated 
in a large number of instances. Such un- 
recorded transferees were in no sense tres- 
passers and were entitled to recognition at 
the hands of the landlord [Sarkies v. Kali 
Coomar (7), Nobeen Kishen v. Shib Pershad 
(8), Bhooputee Roy v. Ombicca Churan (9), sec- 
tion 27, Act X of 1859, section 26, Act VIII 
of 1869, B. C.] In fact the unrecorded 
transferees of a transferable tenure is a 
tenant, though his name is not on the books 
of the landlord [Azgar Ali v. Asaboddin Kaz 
(10).] The difficulty which was created under 
the old law of which an illustration may be 
seen in the case of Khetter Mohun v. Pram 
Kristo (11) is completely avoided under the 

(7) (1864) W. R. Sup. Act K Rulings 93. 
_ (8) 8 W. R. 96. 

(9) 17 W. R. 196. 

(10) 9 ©. W. N. 134. 

(11) 30. W. N. 371. 
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Bengal Tenancy Act, and if the landlord 
in spite of notice that the tenure has passed 
into the hands of a transferee who has de- 
posited the fee, chooses to bring a suit for 
rent against the recorded tenant, he does so 
at his own risk and has no reasonable ground 
for complaint if it ultimately turns out that 
the suit has not been properly constituted 
and the decree made therein cannot operate 
as a decree for rent. When a landlord finds 
that the name of one person is borne on 
his books as thatof the tenant, but the fee 
has been paid and notice served at the in- 
stance of a purchaser of the tenure as the 
property of a person whose name has not 
been registered (see section 13, ete., form of 
notice under that section, Appendix 1,Schedule 
1 Form 4) there is no reason why he should 
not join the transferee asa party defendant to 
a suit for rent, along with the recorded tenant, 
if he thinks necessary so as to avoid pos- 
sible future dispute as tothe frame of the suit 
and the effect of the decree. It is worthy of 
note that if a different interpretation were ` 
adopted as to the scope and effect of section 13, 
the operation of the other sections similar in 
scope, for example, section 15, may be need- 
lessly restricted. To take one illustration: 
after the death of A., the registered tenant, 
his heir B. might die before he could take 
action under section 15; upon the analogy of 
the argument of the respondents, the heir of 
B. could not avail himself of the provisions 
of that section. We are, therefore, not pre- 
pared, for the reasons explained, to restrict 
the operation of section 13 in the manner 
suggested. If we were to accede to the con- 
tention of the respondents, we should have 
to read in section 13 “a permanent tenure 
held by a registered tenant” in place of the 
words a ‘permanent tenure”. We must con- 
sequently hold that the reason given by the 
Subordinate Judge in support of his cónelu- 
sion cannotbe maintained. If the Chuc- 
kerbuttis and the Kanjiballis were interested 
in the tenure at the date of the institution 
of the Rent Suit of 1895, inasmuch as they 
were not joined as parties-..defendants, the 
decree could operate only as a decree for 
money [Ananda Kumar v. Haridass (12)]. It 
is necessary, therefore, to remand the case 
so that the Subordinate Judge may deter- 


` mine whether the persons left out of the suit 


(12) 270. 545; 4 0. W. N, 608. 
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wera really interested in the tenure; and 
as the true position of the parties were not 
appreciated in the Court below, the Subordi- 
nate Judge will be at liberty to give suitable 
directions for the reception of additional evi- 
dence upon this point. 

In so far as the second question is coun- 
cerned, there is, in our opinion, no sub- 
stance in it. The learned Vakil for the ap- 
pellants has contended that the notice serv- 
ed under section 167 of the Bengal Ten- 
ancy Act was not inficcordance with the pro- 
visions of the law, because it does not ap- 


pear to have been signed by the Collector. 


The notice is not on the record, and it 
is difficult, in the absence of all materials, 
to hold thatit did not conform to the pro- 
visions of section 167. We may point out, 
however, that the mere circumstance that 
the notice was signed by a Deputy Collector. 
would not invalidate it, if he acted on be- 
half of the Collector [Mahomed Kazem v. 
Nafar Chandra (18)]; Akhoy Kumar v. Bejoy 
Chand (14). To bring the present case with- 
in the principle of the decisions in Ramdhon 
v. Surja Narain (15) and Mohabat Singh v. 
Umahil Fatima (16), the Court would have 
to hold that the Deputy Collector acted 
in excess of the powers conferred upon him, 
No such suggestion appears to have been 
specially made in the Court below, and 
the appellants are not entitled to a re- 
mand for the -elucidation of this point. 
The second ground, therefore, cannot be 
supported. 

The result is, that this appeal must be 
allowed, the decree of the Subordinate 
Judge set aside and the case remanded 
to him in order that he may determine 
the question, whether the Chuckerbuttis and 
Kanjiballis had, at the date of the insti- 
tation of the Rent Suit of 1895, any sub- 
sisting interest in the tenure. If they had, 
the present suit must be 
they had no subsisting interest at 
time, the suit must be decreed. 
costs of this appeal will abide the result. 

lt is conceded that this decision will 
govern all the other appeals one of which 
(No. 2785 of 1907) arises out of a similar 


that 


suit for ejectment, and three others 
(18) 820, 911; 9 C. W. N, 803. 
(14) 29 0. 813. 


(15) 2 C. L. J. 99. 
(16) 28 C. 66. 
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(Nos 2384, 2786, 2757 of 1907), out of suits 
for rent by the landlord, brought on the as- 
sumption that the immediate tenures have 
been annulled so as to bring him into 
direct relation with the under-tenants. 
These appeals will, therefore, be allowed, 
the decrees of the Subordinate Judge will 
be seb aside and the cases remanded for 
determination of the question mention- 
ed. The costs of these Appeals will abide the 
result. 

We may add that in the case one appeal 
(No. 2384 of 1907) a question of res judicata 
was sought to be argued, but upon examin- 
ation it transpired that there was no substance 
in the contention. We need not, therefore, 
examine the matter in detail. 


ALLAHABAD HIGH COURT. 
Sxeconp Civin APeEAL No. 562 or 1910. 
March 6, 1511. 

© Present :—Mr. Justice Richards. 
Shah CHHATURBHUJ—Derrenpantr— 


APPELLANT 
VCTSUS 
MANGAL SINGH AND OTAERS—PLANTIPF” 
— RESPONDENTS. 


Agra Tenancy Act (II of 1901), s. 196 —Reswmption 
—Jurisdiction—Civil or Revenue Conrt—Objection as to 
jurisdiction not taken in first Court—Pleadings. 

A suit was brought ina Revenue Court for re- 
sumption of certain land, defendants pleaded that 
they were proprietors of the land sought to be 
resumed. The Revenue Court acting under soction 
199 of the Agra Tenancy Act, ordered the defendants 
to hayo their claim declared by a Civil Court. No 
objection was taken by plaintiffs to this order. De- 
fendants instituted a suit in the Civil Court and 
obtained a decres. No objection was taken either in 
the Munsiff’s Court or in the lower Appellate Court 
to the jurisdiction of the Civil Court to try the 
suit : 

Held, that, having regard to the provisions of 
section 196 of the Agra Tenancy Act, tho plea of 


‘jurisdiction could not succeed in the High Court. 


Second appeal from the decision of the 
Additional Subordinate Judge of Mainpuri, 
dated 23rd March 1910. i 

Dr. Satish Chandra Banerji (with him Mr. 
Haribans Sahai), for the Appellant. 

Mr. Chaudhri, for the Respondent. 

Judgment.—Thre facts out of which 
this and the connected Appeal No. 595 of 
1910 arise are as follows. One Shah 
Chaturbhuj instituted a suit in the Revenue 
Court against Mangal Singh and others * 


N 
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under section 154 of the Tenancy Act to re- 
sume land alleged to be held ivnt-free at the 
pleasure of the grantor. The defendants 
pleaded that they were the proprietors of 
the land sought to beresumed. The Revenue 
Court purporting to exercise the powers con- 
ferred by section 199 of the Tenancy Act 
made an order requiring the defendants to 
institute a suit within three months in a 
Civil Court for thé determination of the 
question of title. It is now contended that 
the Court ought not to have made this order. 
However, whether the order was right or 
wrong, it was in fact made apparently 
without objection by either side. A suit was 
then instituted in the Civil Court by Mangal 
Singh and others in which they claimed a 
declaration that the plaintiffs Nos. 1 and 2 
were proprietors of the land in dispute and 
that the defendants Nos 3 and 5 were sub- 
mortgagees. No objection was taken either 
in the Munsif’s Court or in the lower Ap- 
pellate Court to the jurisdiction of the Court 
to try the suit, Both Courts decided in 
favour of the plaintiffs. Both Courts went 
into the general merits of the case and there 
appears to be very little dispute about 
facts. It appears that one Mouzi Singh 
had three sons, Khushal, Singh Sumer 
Singh and Gulab Singh. There was no 
question whatever about the legitimacy of 
Khushal Singh and Sumer Singh, but evi- 
dently a question did arise as to whether or 
not Gulab Singh was legitimate. On the Ist 
of April 1849 the brothers entered into an 
agreement in which Khushal Singh and Sumer 
Singh gave 51 bighas of land to Gulab Singh 
and Gulab Singh gave over all claim against 
his father’s property. He is called in the 
dacument “son of a slave girl”. It is pretty 
clear that whether or not Gulab was really 
legitimate, he had been claiming that the 
connection between his father and his mother 
was lawful under some form of Hindu mar- 
riage. From the date of that agreement down 
to the time of the institution of the suit, which 
1 first referred to, in the Revenue Court, 
Gulab and his transferees were recorded as 
muafidars in respect of the 51 bighas. Sec- 
tion 154 of the Tenancy Act provides that the 
land held rent-free shall be liable to resump- 
tion only when by the terms ofthe grant or 
by local custom it is held (a) at the pleasure 
of the grantor; or (b) for the performance of 
some specific service, religious or secular, 
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which the proprietor no longer requires, or 
(c) conditionally for a term. and the condition 
is broken or the term expires. Section 158 
provides that land not liable to resumption 
under séction 154 and which has been held 
rent-free for fifty years and by two successors 
to the original grantee, and land which was 
acquired in perpetuity in consideration of the 
loss or Surrender of a right previously vested 
in the grantee, or by a written instrument 
and for a valuable consideration, shall be 
deemed to be held in proprietary right. Both 
Courts have held and I think have. rightly 
held that the land was not resumable under 


section 154. The land has been held for ' 


more than fifty years and by Gulab, his sons 
and the transferees from them, but the Courts 
have not found that it was held by two 
successors to Gulab. If it was necessary to 
decide whether or not the land was held “by 
two successors” to Gulab within the meaning 
of section 158 some difficulty might. arise. 
The next question is,_~Was the land acquired 
in perpetuity in consideration of the loss or 
surrender of a right previously vested in the 
grantee or by a written instrument or for a 
valuable consideration. The appellant con- 
tends that all that Gulab acquired under the 
document of 1849 was the benefit of the land 
in lien of maintenance for hislife. Jt is quite 
true thatthe word “for maintenance” does 
appear, but taking the document as a whole 
I think it is fairly open to the construction 
that the brothers intended to confer on 
Gulab a grant in perpetuity. I also think 
that the agreement was for valuable considera- 
tion. Gulab was releasing and relinquishing 
all claims which he would have against the 
estate if he succeeded in showing that his 
mother was the lawful wife of his father. It 
will, therefore, appear to me that assuming 
that the Civil Court had jurisdiction to try 
this question or that the lower Appellate 
Court had jurisdiction to try it on appeal, 
the merits are with the plaintiffs. The appel- 
lant contends that the Revenue Court had no 
right under section 199 to order the defend- 
ants in that suit to institute the present suit 
in the Civil Court. This contention is based 
on the following argument. Itis said that the 
provisions of section 199 only apply to a case 
of landlord against tenant. The expression 
“tenant” is defined by section 4 of the Tenancy 
Act as not including a rent-free grantee. It 
seems to me that technically speaking the 
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argument of appellants is sound. Ib is 

evidently one of the many oversights in the 
` Act. One can hardly see any reason why 2 
tenant claiming proprietary title should be 
sent to the Civil Court, while a muafidar 
claiming proprietary title should not be sent. 
I have already, however, pointed out that no 
objection was taken to the order of the 
Revenue Court directing the defendantsin the 
suit before it to institute the present suit in 
the Civil Court, The order is left undisturbed 
either by an appeal, or if no appeal lay, by an 
application in revision. The suit was institut- 
ed andthe matter was tried between the 
parties on the merits and it is now contended 
that the whole matter should be set aside on 
the ground of want of jurisdiction and that the 
parties should de noro commence litigation. 
This would be a very unfortunate state of 
affairsifthe law require it. It is true, no doubt, 
that section 167 provides that certain suits, 
which include a suit to resume possession, 
shall only be brought in the Revenue Court. 
Section 196, however, also provides that when 
a suit instituted in a Civil or Revenue Court 
an appeal lies to the District Judge or the 
High Court, an objection that the suit was 
instituted in ihe wrong Court should not be 
entertained in the Appellate Court unless such 
objection was taken in the Court of first 
instance, but the Appellate Court shall dispose 
of the appeal as if the suit had been instituted 
in the right Court. The present suit was not 
in form a suit to resume possession, but the 


issues that were tried were, nodoubt, the very. 


issues that would have been tried if the 
original suit in the Revenue Court had been 
proceeded with. -No objection was taken in 
Court of first instance to the trial of these 
issues. I do not think the -provisions of 
section 167 apply to the present suit but even 
if they did, the matter cannot now be object- 
-ed to having regard to the provisions of sec- 
tion 196. The matter having been decided 
on the merits in the civil suit, the appeal in 
the revenue suit came on for hearing and the 
judgment was as follows: “The appellant’s 
Pleader states that as the Additional Sub- 
ordinate Judge has dismissed the connected 
appeal, he has nothing to say on behalf of the 
appellants in this case. ` The appeal is conse- 
quently dismissed with costs”. It seems to 
me that the lower Courts in the present case 
were entitled to hold that the plaintiffs, in the 
eventsthat had happened, were entitled to the 
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declaration which they sought. The order 
in the revenue suit may be treated as a 
Tt is lastly contended that the land 
ought to have been assessed to rent under 
section 156. Thisis a matter which more 
properly arises in the Appeal No. 595. 
But it seems to me that under the 
circumstances all that the defendants in the 
present suit were entitled to was to have the 
land assessed for Government revenue. This 
has already been done as appears from the 
decree of the Assistant Collector. I do not 
think that the lands were liable to be assessed 
to rent, I, accordingly, dismiss the appeal 
with costs including fees on the higer scale. 
Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 

Sessions Court JURISDICTION. 
Criminat REVISION APPLICATION No. 20 
or 1910. 

March 21, 1911. 

Present :—Myr. Pratt, J.C. 
HARUN walad ALU — QOMPLAINANT 

< Versus 


ABDUL SATAR AND orHers—Accusen. 

Cruminal Procedure Code (Act V of 1898), ss. 259, 
437—Discharge of accused in complainant's absence — 
Magistrate's duty to consider evidence — Presumption 
from complainant’s absence—Complainant prevented 
from appearing against his will—Order of discharge— 
Further inquiry—Powers of Court under s. 437—Dis- 
cretion. 

A Magistrate in exercising his discretion in dis- 
charging an accused under section 259, Criminal 
Procedure Code, in complainant’s absence is bound 
to regard the evidence and to consider whether 
there isa prima facie case against the accused or 
not. 

The absence of the complainant raises a presump- 
tion that he doés not wish to proceed with the 
prosecution. 

Where a Magistrate discharged an accused under 
section 259, Criminal Procedure Code, the complain- 
ant being prevented from appearing by floods, the 
order of discharge was set aside and further 
inquiry directed. 

The powers of a Court, under section 437, Criminal 
Procedure Code, are very wide and are not limited to 
the powers which might be exercised by a Court 
of Appeal. 

Mr. Achalsing, for the Complainant. 

Mr. Dipchand Ojha, for the Accused. 

Mr. Raymond, for the Crown. 

Judgment.—tThis is an application 
for revision of an order passed by the Sube 


Divisional Magistrate, Tatta, discharging 
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the accused who were prosecuted before him 
under section 498 by-reason of the absence of 
the complainant, 

The Magistrate’s order was made under 
section 259 of the Code of Criminal Pro- 
cedure and that section lays down that if the 
complainant in a compoundable warrant-case 
is absent the Magistrate may in his discretion 
discharge the accused at any time before the 
charge is framed. 

The Magistrate in exercising this discretion 
is bound to regard the evidence and to con- 
sider whether there is a prima facie case 
against the accused or not. But the primary 
reason for the order is the absence of the com- 
plainant,forthat absence raises a presumption 
that the complainant does not wish to proceed 
with the prosecution. 

Now here the complainant was unable 
to appear because of floods and the Magis- 
trate was unaware of that fact forthe com- 
plainant’s petition for an adjournment did 
not reach him until after he bad made his 
order. 

I will assume that the Magistrate’s ap- 
preciation of the evidence recorded was cor- 
rect and if that isso the Magistrate can- 
not, on the materials before him, be held to 
have exercised his discretion wrongly. It 
is then urged that when the Legislature 
confers a discretion on a Court and the 
Court has exercised that discretion, an Appel- 
late Court’ will not interfere merely because 


it might itself have exercised that discretion - 
Gifferently. It must be shown that the dis-. 


cretion was exercised arbitrarily or that no 
discretion at all was exercised in passing the 
order. These considerations, however, do not 
apply in this case. The powers of the Court 
are exercised under section 437, Criminal 
Procedure Code. These are very wide powers 
and not limited to the powers which might 
: be exercised by a Court of Appeal. Iam 
not limited, therefore, to the consideration of 
the materials which were before the Magis- 
trate; if I were, there would be no adequate 
reason for a complainant whose case had 
been discharged by a Magistrate in igno- 
trance of relevant facts, for the Criminal Pro- 
cedure Code contains no provision by which 
an ex parte order of discharge can be set aside. 
It isadmitted that the complainant was 
prevented from coming by floods. If the 
Magistrate had been aware of this he prob- 


ably would not have drawn the inference that 
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the complainant was unwilling to prosecute 
and would not have made an order under 
section 259, 

The primary ground on which the Magis- 
trate’s order rests, therefore, fails and I think 
the order should be set aside, I do not con- 
sider whether the Magistrate’s appreciation of 
the evidence is correct or not, for if it is, it is 
still open to him to pass an order of discharge 
under section 253 when the case for the pro- 
secution is closed. 

J, therefore, direct the District Magis- 
trate to require the Magistrate or some 
other Magistrate subordinate to him to 
make further inquiry into the case against 
the accused. ; R 





PUNJAB CHIEF COURT. 
Civit Revision No. 40 or 1911. 
March 27, 1911. 

Present:—Mr. Justice Rattigun. 
MAKHAN AND ANOTBER— PETITIONER 
versus 
NATHU RAM AND ANOTAER—RERPONDENTS. 
__ Punjab Courts Act (XVIII of 1884), s. 70 (1) (a)— - 
Revision— Material trregulanty— Wrong interpretation 
of words—Acknowledgment of liability or promise to 

pay—Construction. 

Cases where an entry amounts to a mere acknow- 
ledgment of liability and yot does not ‘import a 
promise -to pay are not unknown. Every entry of 
the kind, however, must be determined not upon 
general and a priori rules of construction, but by 
reference to the actual wording of the particular 
entry before the Court. 
` The Chief Court will not interfere on the ro- 
vision side merely on the ground that the con- 
struction placed by a lower Court on the words in a 
document is incorrect, unless it finds that in the in- 
terpretation of those words a material irregularity 
has been committed. 


Petition, under section 70 (a) of Act XVIII 
of 1884, as amended by Act XXY of 1899, for 
revision of the order of the District Judge, 
Gurdaspur, dated 7th October 1910, modify- 
ing that of the Munsif, 2nd class, Pathankote, 
dated the 27th June 1910, dismissing plain- 
tiff’s claim. - 

Mr. Ganpat Rari, for the Petitioner. 

Rai Bahadur: Bakhshi Sohan Lal, for the 
Respondent. - 

Judgment.—After consideration of 
the arguments addressed to me, I do not feel 
-justified in interfering in this case on the re- 
vision side. Personally, Iam inclined to think 
that the construction put upon the entry by 
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the District Judge is incorrect, but I am 
not on this account justified in setting aside 
his decision. As has been frequently 
pointed ont by this Court, every entry of this 
kind must be determined not upon general 
anda priori rules of construction, but by 
reference to the actual wording of the parti- 
cular entry before the Court. - Inthe present 
case, the words of the entry are abt exactly 
similar to the words of the entries upon 
which this Court adjudicated in Shankar 
Das v. Jasodhan (1); Palla Mol v. Tulla 

| Ram (2), and Mr. Sohan Lal has not un- 
reasonably compared thé wording of the pre- 
-sent entry with that of the entry which this 
Court in Mahbub Jan v. Nur-ud-din (3) held 
to amount toa fresh promise to pay. While, 
therefore, I am not in accord with the Dis- 
trict Judge in the construction which he has 
placed upon the words of the entry now be- 
fore me, I am unable to say that he has com- 
mitted a material irregularity in interpreting 
these words as he has, and I must, therefore, 
hold that no application for revision lies. At 
the same time I would point out to.. the Dis- 
trict Judge that his judgment is open to very 
grave objection, in so far as it ventures to 
theorize generally upon questions of this 
kind. It may be, and I trust it was, that the 
District Judge did not realize that the very 
general nature of his remarks tended to im- 
pugn the correctness of this Court’s deci- 
sions in Shankar Das v. Jasodhan (1) and 
Palla Mal v. Tulla Ram (2) and numerous 
other cases, but it would appear from his 
judgment that he had no hesitation in setting 
up his own individual opinior in opposition to 
those rulings. I would, therefore, impress 
upon the District Judge (Lala Sangar Chand), 
the necessity of carefully considering his 
words when writing his judgments. This 
Court having on several occasions held that 
there may well be cases where an entry 
amounts to a mere acknowledgment of labili- 
ty and yet does not import a promise to pay, 
the District Judge’s general observations in 
the present case to the contrary are (apart 
from their absurdity), wanting in respect to 
this Court. I assume that this disrespect 
was unintentional and J, therefore. refrain 
from saying anything further. 


_ (1) 102 P. R. 1908. 
-(2) 119 P. R. 1908, 
(8) 102 P. B. 1805; 22 P. L. R. 1906, 
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I reject this application, but I leave the 
parties to bear their own costs in this Court 
as, in my opinion, the judgment of the Dis- 
trict Judge, though not open to revision, is 
erroneous, 


Application rejected. 





MADRAS HIGH COURT. 
Criminan Revision Case No. 538 or 1919, 
(Crrucnan Revision Pat:trons Nos. 445 TO 

449 or 1910). 
Jannary 31, 1911. 
Present:—Mr. Justice Ayling and 
Mr. Justice Abdur Rahim. 
MADDIPOTI CHINNA VEERANNA 
AND OTHERS—APPLICANTS 
versus 
G. NARAYANASAWMY NAIDU, Receiver, 
NIDADAVOLE ESTATE, AND OTHERS—- 


RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 145— 
Possession proceedings —Receiver, not in actual posses- 
sion, whether necessary party to. 

In an inquiry under section 145, Criminal Pro- 
cedure Code, between old and new tenants of an 
estate, the Receiver, who is notin actual possession 
and who only granted leases to some of the new 
tenants, is not a necessary party. 

Dunne v. Kumara Chandra Kisore, 30 C. 693, 
distinguished. 


Petition, under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court to revise the order, dated 22nd 
September 1910, of the Court of the Joint 
Magistrate of Narasapur, in Miscellaneous 
Cases Nos. 18 ‘to 22 of 1910. 

Mr. P. Narayintmurthi, for the Petitioners. 

Mr. P. Nagibhushanam, for the Ist Rə- 
spondent. 


Order.—lIé seems to us that no sanction 
ought to be granted for making the Receiver 
party to these proceedings, because the real 
dispute is as to possession between the 
petitioners, the old tenants, on the one hand, 
and, ou the other hand, the new tenants to 
whom the Receiver granted leases about the 
25th August 1910. That the Receiver is 
entitled to the rents of the lands is not 
disputed. It is true thatin one paragraph 
of his affidavit the Receiver says that since 
June 1910 he has been in possession but 
the rest of his affidavit showed that he had 
leased the lands to the new tenants who are 
in possession. Further, we may state that 
Mr, Nagabhushanam appearing for the Re- 
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ceiver says that his client does not claim to 
be himself in actual possession. We, there- 
fore, hold that the Receiver’ is not a proper 
party to these proceedings. The ruling in. 
Dunne v. Kumar Chandra Kisore (1), referred 
to by the Magistrate, has no application to 
the present case inasmuch as the Receiver’s 
possession under the Court’s order is not in 
dispute. ` 
The petitions are dismissed. 


: - Petitions dismissed. 
(1) 30 C. 593. 


m a 


’ MADRAS HIGH COURT. 
First Civic APPEAL No. 202 or 1907. 
: January 31, 1811. 

Present: ~Sir Ralph Benson, Judge. and 
Mr. Justice Sundara Aiyar. 
PALAKUNNATH KOLAYI CHATHU 
NAIR-—APPELLANT 

i tersus 
NARAYANA MANGALATH SOOLAPANI 
VARIAR AND OTHERS— RESPONDENTS. 
Mortgage—Otii—Pre-emption, right - of—Waiver— 
Complete mortgage — Mortgage embracing land ore- 
aiouslg held by mortgagee—Decree, form of— Conveyance 
Declaration of invalidity. 


A., the trustee of a temple, executed an otti* mort- 
gage in favour of B. Subsequently, A. called upon B. 
to advance a further sum without interest, which, he 
atabed, was required for tho purposes of the temple. 
B. required A. to satisfy him that the sum was 
necessary, for the purposes of the temple and 
expressed his readiness to advance for interest. A. 
then asked B to deposit the amount demanded with 
some third porson and he would satisfy B. about the 
necessity of the loan. 


No further correspondence took place between the 
parties. A, then, created an otti in favour of another 
person C, in respect of the property mortgaged to B. 
A part of the consideration for this second otti was 
to be used for discharging a previous kanom mortgage 
held by C. Ina suit by B. for cancellation of the otti 
in favour of CO: | 

* The distinctive incidents of this form of mort- 
gage are:— 

(1) The mortgagee is entitled to aright of pre- 
emptionin case the mortgagor is desirousof conveying 
the property. . . 

(2) The right of pre-emption involves the right to 
make further advances; 

(3) If the mortgagor wishes to borrow farther sums 
of money on the security of the land, he ought to 
give notice to the ottidar who has the option of 
making such advances. The mortgagor can only 
borrow from some other person on the security of the 
land in ease the ottidar refuges to lend the amount 
required by the mortgagor. 
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Held, (I) that B. had not waived his right of pre- 
emption,as A. gave no notice to B. as to how much 
money and on what conditions C. was prepared to 
advance; 

(2) that the mortgage in favour of C. was a com- 
plete transaction, and, therefore, B. could claim pre." 
emption; `. 

(3) thatas C. was not bound under his mortgage to 
surrender the lands previously held by him on kanom 
nnless he was put in possession of B.’s lands, the Court 
could not direct a conveyance to be made in favour 
of B; < 
(4)-that the propor conrse was to declare C.'s morb- 
gage invalid as against B.’s otti right. 

Appeal against the decree of the Sabor- 
dinate Jadge of Calicut, in O. S. No. 26 
of 1906. i 7 

Mr. K. P. Gavindu Menon, for the Ap- 
pellant. 

Mr. B. Govinda 


spondents. 


Judgment. —The plaintiff holds an 
olti mortgage over certain lands belonging 
to the temple of which the first defendant 
is the uralan. The Ist defendant called 
upon plaintiff to advance without interest 


Nambtyir, for the Re- 


| a further sum of Rs. 2,000 which he stated 


was required for discharging debts which the 
temple had contracted (Exhibit B). The 
plaintiff required the Ist defendant to satis- 
fy him that the sum. was for dewasram 
necessity and expressed his readiness to ad- 
vance a reasonable sum for interest (lx- 
hibit I). 

The lst defendant then required the 
plaintiff to deposit the amount demanded 
with some third person .and he would then 
satisfy the plaintiff about the necessity for 
the loan. No further correspondence took © 
place between the parties. The first defend- 
ant borrowed a sum of Rs. 1,500 and odd 
or 2,000 from the 15th defendant and created 
an olti in his favour. Of this amount a 
sum of Rs 1,050 was to be used for discharg- 
ing a kanom mortgage held by the 15th 
defendant over certain other properties after 
getting possession of the lands held by 
the plaintiff. The plaintiff sues to get 
Exhibit VII, the document in the 15th 
defendant’s favour cancelled. The Subor- 
dinate Judge held that the plaintiff could 
not claim any right of pre-emption on the 
ground that Exhibit VII does not create a 
complete mortgage in the 15th defeudant’s 
favour. In this view he is clearly mistaken. 
No doubt, Exhibit VII lays on the Ist 
defendant the duty of putting the 15th de- 
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fendant in possession of the properties but 
authorises the 15th defendant to sue the 
plaintiff for possession if the Ist de- 
fendant did not put him in possession. 
The title of the 15th defendant as mort- 
gagee is complete under Exhibit VIT. We 
do not agree that the plaintiff waived his 
right of pre-emption. There could be no 
waiver unless the first defendant gave notice 
to the plaintiff how much money and on 
what conditions any one else was prepared 
to advance. The evidence clearly shows 
that no such notice was given. We cannot 
direct a conveyance to be made in the plain- 
tiff's favour as the 15th defendant is not 
bound under Exhibit VII to surrender the 
B- Schedule lands unless he is put in pos- 
session of the plaintiff's lands. The pro- 
per course in the circumstances is to de- 
clare that Exhibit VII is invalid as against 
the plaintiff’s otti right and cannot affect 
it. The decision of the lower Court ‘is re- 
versed and decree will be passed as indi- 
cated above. The Ist and 15th defendants 
will pay the plaintiff's costs throughout. 
Appeal allowed. 


PUNJAB CHIEF COURT. 

Crvit Revision Case No; 3213 or 1910. 

March 17, 1911. ` 
Present:—Sir Arthur Reid, Kr., Chief 

Judge, and Mr. Justice’ Kensington. 

Tus EAST INDIA RAILWAY 
COMPAN Y—Derenpant— PETITIONER 

Versus 
Lala MOTI SAGAR—Ptarntirr— 


7 RESPONDENT. 

Railways Act (IX of 1890), ss. 3 (4), 3 (11), 42, 66, 
68, 122—Rules for guidance of Public and Railway 
. Officials, 1906, r. 29—Government of India Resolution, 
published at pp. 18, 19 of the Supplement to Gazette of 
India, 1884, scope and effect of—Right of Railway 
administration to exclude persons from platforms— 
“Railway”, meaning of —‘Traffic’? —“Business”—Plat- 
form, whether private property—Unlawful demand 
—Suit, whether maintainable for recovery of pay- 
ment. 

The term “Railway” includes all stations, offices, 
warehouses, ete., constructed for the purpose or 
in connection with a Railway. Railway Companies 
have the right to exclude from Railway premises or 
platforms all persons excepting those using or 
desirous of using the railway, and may impose upon 
the rest of the public any terms they think proper 
as the conditions of admittance. x 

Perth General Station Committee v. Ross, (1897) H. 
L. R. 479; 66 L. J. P. 0.81; 77 L. T. 226; Imperatriv 


x 
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v, Faumali, 22 B. 523; Cawasji Marwanji Shroff v, 
G.I. P. R. Company, 26 B. 609, relied upon. 

The word traffic in section 42 of the Railways Act 
does not include a person going to the Railway 
station to see a friend off. 

The Resloution of the Government of India 
published at pages 18, 19 of tho Supplement to the 
Gazette of India, 1884, does not constitute a rule 
under the Railways Acl IV of 1879 and, consequently, 
its publication under the New Railways Act is not 
necessary to give it validity. Tho resolution merely 
provides the conditions under which Railway 
authoritics may exclude all bul tieket-holders from 
Railway platforms, ‘The right of exclusion by the 
Railway Companies exists independently of this 
resolution. 

Under rule 29 of the Rules for the guidance of 
Public and Railway Officials, a Railway administra- 
tion has the right to exclude from station platforms 
any person not having businesgon the Railway pre- 
mises. 

The desire of a person to see his friend off does 
not constitute business within the terms of this rule, 
especially where his presence is unnecessary go far 
as his friend’s departure is concerned and his friend 
does not require any assistance from him, 

The existence of rule 29 justifies the oxclusion 
from a platform of persons without platform-tickets 
even ifit be held that the station platform is not 
private property. 

The right of excluding such porsons is not 
repugnant to Rule 29 or sections 66 or 68 of the 
Railways Act. 

Quiere:s—Whether a suit for the recovery of the 
amount paid lies, evenif it were held that the 
demand of payment for a platform ticket is unlawful. 

Manchester, Sheffietd and Lincolnshire Railay 
Company v. Devaby Main Colliery Company, 13 Q. B, 
67-4, referred to. 

Petition, under section 25 of Act IX of 
1887, for revision of the order of the 
Registrar, Small Cause Court, Delhi, dated 
8th August 1910, decreeing the claim for 
six pies. 

‘Messrs. Oertel, and Herbert, for the Peti- 
tioner. i 

Messrs. Shad: Dal, Pestonji Dadabhai and 


Lala Durga Das, for the Respondent. 


Judgment.—This is an application 
under section 25 of the Small Cause Conrts 
Act, and the question for consideration is 
whether the respondent is entitled to recover 
from the Hast India Railway Company six 
pies paid by him for a ticket admitting him 
to the platform of the Delhi Railway Station. 
The Registrar of the Small Cause Conrt gave 
the plaintiff-respondent a decree. 

The respondent’s case is that he went tothe 
station to see a friend off by the Bombay 
Mail; that on attempting to go on to the plat- 
form he was stopped by a Ticket Collector 
who demanded his ticket; that he told the 
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Ticket Collector that the platform ticket was 
unnecessary and asked him to refer to the 
Station Master; that the Ticket Collector re- 
fused to do so; that an Inspector informed 
him that he could not have access to the 
platform without a platform ticket; that he 
again remonstrated unsuccessfully, and that 
he eventually purchased a platform ticket 
under protest. 

Counsel for the Railway Company contend- 
ed that the station was the property of the 
Company andthat the respondent had to estab- 
lish his right to enter it. Rule 29 of the 
Rules for the guidance of the Public and Rail- 
way Officials, published on page 1971 of the 
Supplement to the Gazette of India, 1906, runs 
as follows ;—— 

“A Railway Administration may exclude 
from the station platform or any part of the 
railway premises any person not being a 
bona fide passenger nor having business on 
the railway premises.” 

This rule was admittedly made applicable 
to the East India Railway by a Resolution 
No. 85 R.T., pages 319 and 320 of the 
Gazette of India, 1907. The respondent was 
admittedly not a passenger and we have no 
hesitation in holding that his desire to see 
his friend off did not constitute business 
within the terms of the rule. Itwas admit- 
ted that his presence was unnecessary so far 
as his friend’s departure was concerned, and 
that his friend did not require any assist- 
ance from him. The point is, inour opinion, 
go obvious that it does not require any further 
consideration or authority. 

Cotinsel for the respondent contended that 
the demand of payment for a platform ticket 
was illegal, because the Resolution of the 
Government of India, published at pages 18 
and 19 of the Supplement to the Gazette of 
India, 1884, constituted a rule passed under 
the Railways Act IV of 1879, and no such 
rule was published under the Act nowin force, 
and must, therefore, be held to have been re- 
pealed or to have lost its force. Theresolution 
runs as follows :— | 

“The overcrowding of the platforms of im- 
portant Railway Stations at train times by 
persons who are non-travellers has frequently 
been found to interfere with the proper work- 
ing of such stations, and in view to lessening 
the inconvenience, both to the public and to 
the station staff, the Railway authorities have 
in some cases introduced a system of issn- 
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ing platform tickets, on payment of a no- 
minal fee, by means of which persons desir- 
ing to see their friends off, or to meet them 
on arrival, can-obtain admission to the railway 
platform. 

“2. The experiment has been tried with 
success at the Lahore Station of the Sind, 
Punjab, and Delhi Railway, and it is believed 
that the system is being adopted at certain 
large stations on other railways; but, as 
doubts have been raised as to the legal right 
of the Railway authorities to issue such 
passes, His Excellency the Governor-General 
in Council is pleased tq rule ‘that, in future, 
when the Railway anthorities desire to exclude 
all but ticket-holders from railway platforms, 
the intention shall be duly notified in the 
railway time-tables, and a printed notice to 
that effect, specifying the place where such 
tickets are obtainable and their cost, shall be 
drawn up with reference to sections 3 (c) and 
41 of the Indian Railways Act, No. IV of 
1279 and posted upin a conspicuous place 
outside the station. ; 

“3, Such a notice, His Excellency the 
Governor-General in Council is advised, 
would be a sufficient warning off to justify 
the Officers of a railway in preventing any 
person from entering a railway platform 
without a ticket and in proceeding against 
him, if necessary, under section 41 of the Act 
above quoted. 7 
. “4. It will be distinctly understood that 
the Government of India considers a restric- 
tion of the nature herein referred to as un- 
desirable, excepting where’ there is well- 
established and absolute necessity for it, and 
that every facility should be given for obtain- 
ing tickets of admission, not only before 
the departure, bat also before the arrival of 
a train.” 

This Resolution merely provides the con- 
ditions under which the railway authorities ` 
may exclude all but ticket-holders from rail- 
way platforms; those conditions being due 
notice of the intention to exclude and facilities 
for the purchase of tickets of admission. It 
has not been contended that the conditions 
have not been complied with. Counsel for 
the reepondent also relied on section 42 of the 
Railways Act, as prohibiting exclusion of 
some person and the admission of others. 
The section is inapplicable to the present 
case. It prescribes the duty of railway 
administrations to arrange for receiving and 
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forwarding traffic without any reasonable 
delay and without partiality and forms the 
part of Chapter V of the Act which is headed 
“Traffic facilities.” Section 3 (11) of the 
Act defines traffic as including rolling stock 
of every description as well as passengers, 
animals and goods. This, definition does not 
include the respondent. Sections 66 and 68 
cited for the respondent do not affect the 
case. The fact that the possession of a proper 
pass or ticket or the permission of a railway 
servant is a condition precedent to entering a 
railway carriage for the purpose of travelling 
therein as a passenger does not qualify rule 
29 cited above, and the existence of that 
rule justifies exclusion even if it were held 
that the station platform is not private 
property. The right to exclude obviously 
entails the right to admit on certain condi- 
tions, including the condition of payment 
for admission. In Perth General Station 
Committee v. Ross (1), the House of Lords 
held that, apart from any facilities granted 
by the Railway Commissioners, Railway Com- 
panies have the right of excluding from their 
stations all persons excepting those using or 
desirous of using the railway, and may impose 
upon the rest of the public any terms they 
think proper as the conditions of admittance. 
Imperatrix v. Vaumali (2) and Cawasii Mer- 
wanji Shrof v. G.I. P. R. Company (3) indi- 
cate that Railway Companies have a right to 
exclude the public from railway premises. 
Section 3 (4) defines the word “railway” as 
including all stations,- offices, warehouses, 
ete., constructed for the purposes or in con- 
nection with a railway and section 122 
prescribes penalties for unlawfully entering 
upon a railway and for refusing to leave 
after unlawful entry. In our view of the 
merits of the case ib is unnecessary to con- 
sider the further contention for the Railway 
Company that the suit for the recovery of 


the amouné paid would not lie even if it were’ 


held that the demand of payment was 
unlawful, but we may note that the authority 
cited for the contention, Manchester, Sheffield 
and Lincolnshire Ratlway Oompany v. Devaby 
Main Oolliery Company (4) dealt with a 
specific provision of the Railway and Canal 
Trafic Act of 1854 precluding a suit. 
wo) (1897) H. L. R, 479; 66 L. J. P.C. 81; 77 L. T. 

(2) 22 B. 525. 

(3) 26 B. 609. 

(4) 13 Q. B. 674. 
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We allow the application, set aside the 
decree and dismiss the suit with costs here 
and below. 

Counsel's fee of this Court eighty rupees. 

Application allowed. 


ALLAHABAD HIGH COURT. 
FULL BENCH, 
Letrers Parent Appeat No, 48 or 1910. 
March 11, 1911. 

Present: —Mr. Justice Richards, Mc. Justice 
Griffin and Mr. Justice Tudball. 
JHANDA SINGH—Putatntipe—APPRLLANT 
versus 
Sheikh WAHID-UD-DIN AND OTHERS— 
Daren DANTS—RESPONDENTS, 
Document—Construction—Sale —Agreement to reconvey 
the-purchased property —Mortgage by conditional sale - 
Intention of parties at the date of execution of sale-d2ed 

— Presumption, 

On the 29th of August 1852, the plaintiff executed 
a deed of out and ont sale of certain property in 
favour of defendants. Seven days after, the parties 
entered into another agreement whoreby the vendeo 
agreed to re-convey the property to the vendor on 
his re-paying the purchasc-money after the lapse 
af 9 or 10 years from the date of the sale. The agree- 
ment further provided that, in default of payment at 
the end of 10 years, the vendor would have no 
further claim to the property: 

Held, that the two documents read together did not 
constitute a mortgage by conditional sale. 

Balkishan Das v. W. F. Legge, 22 A. 149, 27 1 A. 53, 
distinguished. 

Per Richards, J.—Had the two deeds been of even 
date an almost irresistible presumption would havo 
arisen in favour of the transaction being a mortgage, 
bus, as the deeds were not of the same date and ab 
the execution of the first deed the parties had no 
intention of executing the second deed, the deeds read 
together did not make the transaction a conditional 
sale. 

Letters Patent Appealagainst the disseutient 
judgment of Sir John Stanley, Chief Justice, 
and Mr. Justice Banerji, reported at page 183 
of the 6th Volume of Indian Cases. 

The Hon’ble Mr. Sunder Lal (with him Mr. 
Mohan Lal Sandal), for the Appellant. 

The Hon’ble Mr. Moti Lal Nehru (with him 
Mr. Ghulam Mujtaba), for the Respondents. 

Judgment. 

Richards, J..-This appeal arises out of a 
suit for redemption of an alleged mortgage. 
The Court of first instance dismissed the 
suit. The plaintiff appealed, and the appeal 
coming before a Bench of this Court, consist- 
ing of the Hou’ble the Chief Justice and the 
Hon'ble Mr. Justice Banerji, the learned 
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Judges differed, hence the present appeal 
under.the Letters Patent. 

The facts appear very fully from the judg- 
ments of our learned brothers, and ib is only 
necessary very shortly to refer to them. 

On the 29th of August 1852, the predecessors 
in title of the plaintiff executed a deed in 
favour of the predecessors in title of the de- 
fendants, This document, on the face of it, 
was an out and out transfer by way of sale of 
the properties now sought to be redeemed. 

On the th of September 1852, another 
deed was entered into between the same 
parties. This document recites the sale-deed 
of the 29th August and proceeds as fol- 

lows :— 

‘  * As we, the executants, are now willing to 
help and treat with kindness the vendors, we, 
the executants with our own free will do here- 
by covenant, and give it in writing that if the 
aforesaid vendors after the lapse of 9 or 10 
years from the date of the aforesaid sale-deed 
do pay to us the purchase. money, ete., we shall 
forthwith execute a fresh sale-deed on receipt 
of the sale consideration entered in this do- 
cument and get mutation of names effected in 
the revenue papers.” 

The deed goes on to provide that in default 
of payment at the end of 10 years the grantors 
shall bave no further claim to the property. 

The plaintiffs contend that these two do- 
cuments must be read together, and if tuey 
are read together they constitute a mortgage 
by conditional sale within the meaning of sec- 
tion 58 of the Transfer of Property Act, clause 
(e); that the plaintiffs; notwithstanding the 
time that has elapsed, have still a right to 
redeem, andthat, therefore, their suit ought not 
to have been dismissed. 

The Transfer of Property Act was not, of 
course, in ferce when the document of the 
29th August 1852 was executed but it is 
not contended that the Act introduced, any 
change in the law as to what constituted a 
mortgage by conditional sale. The defend- 
ants contend that the deed of the 29th of 
August was what, on the face of it, it purports 
tc be, namely, an out and out sale, and that 
the subsequent document of the 5th of Sep- 
tember was also what it purports to be, 
namely, an act of grace, and that, assuming it 
conferred on the plaintiffs or their pre- 
decessors in title any rights at all, such 
rights could only be exercised according to 
the actual terms ofthe deedand ceased and de- 
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termined on the expiration of the period of ten 
years mentioned in the latter deed. 

The plaintiffs argue that the form of mort- 
gage by conditional sale is very common, 
particularly where the mortgagees are Moham- 
madans, that although a mortgage by con- 
ditional saleis. more frequently carried out 
by a single deed, nevertheless, such a mort- 
gage carried out by two deeds is not uncommon 
and was still less uncommon in tke year 
1852. They lay great stress on the im- 
probability of the grantees in the deed of 29th 
August 1852, if in fact they were absolute 
vendees, foregoing their rights as such and ` 
becoming mortgagees in possession for a term 
of ten years, i 

The defendants rely on the unexplained, 
as they contend, interval of seven days be- 
tween the execution of the two deeds, the 
express language of the later deed and 
certain other facts and circumstances to 
which I shall refer hereafter, as demonstrating 
that the two deeds were quite independent 
and ought to be given effect to accordingly. 

It seéms to me that if we hold that at the 


-time of the execution of the first deed the 


parties intended that the second deed also 
should be executed, we ought to hold that the 
two deeds constituted a mortgage by con- 
ditional sale and that the plaintiffs have a 
right to redeem. On the other hand, if at the 
time of thé execution of the sale-deed there 
was no intention of executing the second deed, 
the defendants are entitled’ to have the latter 
construed strictly and quite independent of 
the provisions of the Transfer of Property 
Act and the Law of Mortgages. 

There can, in my opinion, be no "doubt 
that if the two deeds were of even date an 
almost irresistible presumption would arise 
in favour of the transaction being a mort- 
gage. I shall now very shortly refer to a few 
facts and circumstances relied upon by the 
parties. 

The sale-deed was not registered until the 
18th of May 1853 and it appears from ‘the 
registration certificate to have been present. 
ed for registration by the ostensible vendors. 

The deed of the 5th of September was re- 
gistered on the 19th of May 1853 and was 
presented for registration by the ostensible 
vendees. 

The plaintiffs contend that the presentation 
of the ostensible sale-deed for registration 
shows that the so-called sale-deed must ig 
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the interval have remained undelivered in the 
hands of the vendors. Ido not think that 
this inference can be drawn. It is a very 
common practice for the deed to be present- 
ed by the party against whose interest it is, 
so as to make repudiation thereafter more 
difficult. 

If we can believe the plaintiff's own 
witness, Narain, the sale-deed was given 
over to the ostensible vendees on execution. 

The parties entered into another transac- 
tion on the 29th August 1852. This was a 
simple mortgage. It recites the sale of 
mouza Murlipur Phul, as a sale, not as a 
mortgage nor asa mortgage by. conditional 
sale. The interest is ata low rate but it 
shows that the grantees in the first mentioned 
deed of 29th of August 1852 though Muham- 
madans had no seruple in lending money on 
a mortgage which expressly provided for the 
payment of interest. On the 17th of July 
1863 the parties entered into another transac- 
tion which was on the face of ita clear mort- 
gage by way of conditionals ale. This deed, 
no doubt, was executed some ten years after 
the first transaction but it cannot be left al- 
together out of consideration. It shows that in 
the year 1863 the parties, when they wanted to 
have a mortgage by conditional sale, adopted 
the more usual form of onesingle deed instead 
of two. 

The deeds of the 29th of August 1852 
(ostensible sale-deed) and 5th September 1852 
each bear a stamp of Rs. 32. If the transac- 
tion had been a mortgage a stamp of Rs. 32 
(or if carried out by two deeds Rs. 38) would 
have been sufficient. Lastly, it seems to me 
that “no explanation has been given of the 
interval of 7 days between the execution of 
the two deeds. If the two ceeds were 
all along dependent one on the other 
and constituted a mortgage by conditional 
-sale why were both deeds not ready 
and executed the same day? As already 
mentioned, there was a simple mortgage 
executed on the 29th August. The plain- 
tiffs Advocate referred us to the evidence 
of Narain where the witness states that there 
were differences between the grantors, and 
suggests that this explains why the two 
deeds were not executed on the same day. I 
cannot accept this explanation. It, perhaps, 
might explain the delay in registration but 
it does dot explain the interval of 7 days. 
Furthermore, I have already pointed out that 
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another deed of sinple mortgage was exe- 
ented on the “9th of August. Differences 
between the grantors ought, it seems to me 
just as much, to have delayed the execution 
of this deed as the execution of the deed 
of the 5th of September. As to the argu- 
ment based on the improbability of the 
vendees converting themselves inta mort- 
gagees, it may have been that the prede- 
cessors in title of the defendants con- 
sidered that it was unlikely. that the plain- 
tiffs would ever be able to redeem. and 
that the grantees wonld in any event gain 
the advantage of getting possession with the 
good will of the grantors. However this may 
be, T do not think that this matter can out- 
weigh the other circumstances of the case, 
After careful consideration, L have come to 
the conclusion that we ought to hold that at 
the time of the execution of the deed of the 
29th of August 1852 the parties to it in- 
tended that there should be an ont and out 
sale of mauza Murlipur Phula, and that the 


deed of the 5th of September following was 


the result of a subsequent arrangement 
between the parties and that, therefore. the 
suit was rightly dismissed by the Court of 
first instance. In my opinion the Janguage 
of the deeds themselves and the surrounding 


` circumstances so far from showing that ib was 


the intention of the parties on the 29th 
August 1852 merely to make the property 
security for money lent, on the contrary 


show that the intention was that there should 
‘be an out and out sale. 


The caseof Baliishen 
Das v. W. F. Legge (1) was decided on the 
language of the documents and surrounding 
circumstances peculiar to that case and for this 
reason cannot, I think, be relied on in the 
present case. 

T would dismiss the appeal. 

Griffin, J.—The intention of the parties has 
to be gathered from the documents them- 
selves, the circumstances attending their 
execution and also from the conduct of the 
parties. The reason usually assigned for the 
execution of deeds of conditional sale instead 
of ordinary mortgages is, that Muhammadans 
who abide strictly by the tenets of their 
religion object to receiving interest on money 
lent. The vendeesin the present case who 
are Muhammadans have no such scruples, for 
on the same date, z.e., 29th August 1852, the 


laintiffs and their predecessurs in title exe. 
(1) 22 A. 49; 27 I. A. 59. 
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cuted a deed of mortgage bearing interest 
in favour of the vendees in respect of another 
property. The sale was complete and ab- 
solute on 29th August 1852. The document 
in clear and unmistakeable terms indicates 
that ib was a sale out and out. Mutation of 
names took place in respect of the property 
on 7th September 1853 and ever since that 
date the vendees have remained as owners 
of the village. If it had been “the intention 
of the plaintiffs or their predecessors in title 
to execute only a mortgage-deed on the 
29th August 1852 it is difficult to imagine 
why they should have consented to execute 
an ont and out sale-deed. That the agree- 
ment of the 5th September 1852 was the 
result of an after-thought is, in my opinion, 
indicated first by the lapse of 7 days since 
the date of execution of the sitle-deed, and 
further, by the fact that in, order to execute 
the agreement the plaintiffs had to incur the 
further expense of purchasing afresh stamp 
paper for Rs. 32. 

If it had been the intention of the parties 
on the 5th September 1852 that the sale-deed 
of the 29th August of the same year should 
not operate asa sale-deed, but that the de- 
fendants were to renew a possession merely 
as mortgagees, the simplest'and_ most direct 
method for the plaintiffs. to adopt would 
have been on 5th September 1852 to tear 
up the sale-deed and execute another docu- 
ment setting out the intention plainly and 
distinetly. 

I would, therefore, agree with the view 
‘ taken by the learned Chief Justice. 

I would dismiss the appeal. 

Tudball, J—I am fully in agreement with 
my learned colleagues in the view they have 
taken of the case. 

It is clearly a question of intention. On 
the 29th August 1852 two documents were exe- 
cuted, one an out and out sale of the property 
jn question and another a simple mortgage-deed 
(bearing interest) of other property. The 
Muhammadan vendees, therefore, clearly had 
no scruples in taking interest and in openly 
declaring this in writing. 

If, therefore, the parties intended a mort- 
gage in both cases there was no reason why 
they should in the one case have execut- 
ed what on the face of itis an out and out 
sale-deed. 

The agreement to re-sell on payment of the 
purchase-money was executed seven days 
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after (5th September, 1852). There is no 
explanation of this delay. 

The witness Narain is one of the original 
vendors. He admits that IlahiBaksh wished 
to purchase the property but says that he 
was only willing to mortgageand that the 
two deeds were executed because Ilahi Baksh 
stated that asa Muhammadan he could not 
openly take interest. This statement is dis- 
proved by the simple mortgage-deed of 29th 
August 1852. It is suggested at the bar that 
the Muhammadans wished to evade the usury 
laws which were:then in force and forbade 
the taking of more than 12 per cent. interest. 
There is no material on record to indicate 
the profits of this village in 1852, and the 
resultant interest on the amount paid by the 
vendees. 

In regard to registration, it has first to be 
noted that under the law as it then stood 
registration was not compulsory and the sale 
was complete on August 29th, 1852. More- 
over though the registration was delayed 
until May 1853, even then the two 
documents were not registered together but 
on separate dates. 

On the evidence of Narain himself the sale- 
deed up to the time of registration remained 
with the vendees and nut with the vendors. 
It does not follow from the bare fact that 
the vendors handed it to the Sub-Registrar 
in May 1853, that it had till that date re- 
mained in their (the vendors’) hands. 

It is contended that the language used in 
the deed of agreement, where ib sets forth 
the action which the vendors might take to 
enforce the agreement incase the vendees 
failed to carry~eut their promise, is a refer- 
ence to the procedure which was then in force 
under Regulation I of 1798 for the redemption 
ofa mortgage, and clearly indicates the 
intention of the parties. In the first place, I 
think the document has not been properly 
translated. The word “and” has no place in 
the original. In the next place, the language 
would apply in a certain degree to a sunit for 
specific performance of contract. Bat in any 
case we have to look tothe intention of the 
parties at the time when the sale-deed of 
29th August, 1852, was executed and it is 
not possible to say from this language in the 
deed of 5th September 1852 that on 29th 
August 1852 the parties intended a mortgage 
and not a sale. I would further point out that 
though the vendors live in this very village 


o 


Vol. IKA INDIAN 


HARDUARI LAL V. GOMI, 


and two settlements have taken place (one in 
1858) since the year 1852, they have never 
put forward at such settlements a claim to 
be recorded as mortgagors. The vendees have 
all along been recorded as full owners The 
parties clearly understood what a mortgage 
was, including a mortgage by conditional sale, 
as is shown by the subsequent litigation (and 
its results) on the simple mortgage deed of 
29th August 1852. In my opinion there are 
not sufficient grounds for holding that the 
transaction entered into by the parties on 
29th August 1852 was other than what it 


purported to be on the face of the sale-deed , 


of that date. ‘The case is clearly distinguish- 
ablefrom the caseof Balkishanv. W.F. Legge(1) 
and is similar to: that of Bhagwan Sahai v. 
Bhagwan'Din(2), in fact, is a far stronger than 
the latter in that there was an interval’ of 7 
days between the two documents. 

I would, therefore, dismiss the appeal. 

By THE Court.—The appeal is dismissed 
with costs including fees on the higher scale. 

Appeal dismissed. 
(2) 9 A. 97. 





ALLAHABAD HIGH COURT. 
First Civir Appear No. 346 or 1909. 

` March 11, 1911. s 
` Present:-—Sir John Stanley, Kr., Chief 

Justice, and Mr. Justice Banerji. 

HARDUARI LAL AND ANOTAER—- PLAINTIFFS 
APPELLANTS 
Versus 


Musammat GOMI—DEFENDANT—RESPONDENT. 
Majority Act (IX of 1875), «applicability of— 
Hindu Law-—Age of majority—Will executed during 
minority, validity of. 
: The Indian Majority Act extends to the whole of 
British India and applies to Hindus as welas to other 
subjects of the Crown. A Will, therefore, executed by 
a Hindu before he has attained the age of majority, 
according to the Indian Majority Aot, is invalid. 


First appeal from a decision of the Sub- 
ordinate Judge of Saharanpur, dated 22nd 
July 1909. `> 

Mr. L. M. Banerji (with him Mr. W. Wal- 
lach), for the Appellants. 


The Hon'ble Mr. Sunder Lal (with him the - 


Hon’ble Mr. Moti Lal, Dr. Satish Ohandra 


‘Banerji, Messrs. Jaini and Chuttan Lal), for 


the Respondent. 
Judgment.-—tThis appeal arises out of 
a suit for a declaration that a Will alleged to 
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have been executed by one Lallu Mal in 
favour of his wife Jasodha on the 29th of 
June 1903, asalsoa Will made by Musammat 
Jasodha on the 5th of May 1908, are void by 
reason of the fact among others that both 
Lalla Mal and Jasodha were under the age 
of 18 years at the date of the execution of the 
respective documents. It is admitted that 
both Lullu Mal and Musammat Jasodha were 
over the age of 16 but under the age of 18 
years, The contention on behalf of the defend. 
ant-respondent is that both being Hindus 
and having attained the age of 16 years were 
capable of disposing of their property by 
Will. The Court below held that Lallu Mal 
and Jasodha were competent to execute the 
Wills in question, and that having done so 
with full knowledge of their contents and 
being of full testamentary capacity the Wills 
were valid and the plaintiffs’ suit failed. This 
appeal was then preferred, and the main con- 
tention on behalf of the appellants is that the 
question is concluded by the provisions of the 
Indian Majority Act, Act No. 1X of 1875. 
The argument addressed to us on behalf of 
the respondent is that both Lallu Mal and 
Jasodha being upwards of 16 years, and so 
having attained full age, according to the 
Hindu Law they had power to make Wills; 
that the capacity to make a Willis not re 
gulated by Statute and that the Hindu Law 
should be applied to the case. 

Weare of opinion that the question is con. 
cluded by the Indian Majority Act. That 
Act extends tothe whole of British India and 
was intended to prolong the period of non-age 
in the case of Hindus as well as of other 
subjects of the Crown, 

In the preamble it is stated that “It is 
expedient to prolong the period of non-age 
and to attain more uniformity and certainty 
respecting the age of majority than now 
exists’. Section 2 is a saving clause and 
prescribes that nothing in the Act contained 
shall effect (a) the capacity of any person to 
act in the following matters, namely marriage, 
dower, divorce and adoption; (b) the religion 
or religious rights and usages of any class of 
Her Majesty’s subjects in India; or (c) the 
capacity of any person who before this Act 
comes into force has attained majority under 
the law applicable to him. Then section 3 
prolongs the non-age of @ minor of whose 
person or property a guardian has been or 
shall be appointed up to 21st year; and in 
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the case of every other person domiciled in 
British India, prescribes that every such 
other person “shall be deemed to have attain- 
ed his majority when he shall have completed 
his age of 18 yearsand not before’’. 

It appears to us that the enactment extend- 
ed the period of non-age in the case of Lallu 
Mal and Jasodha to their 21st year res- 
pectively, as a guardian was appointed for 
each of them, and overrides any rule of law 
as regards non-age which may have subsisted 
prior thereto. It will be observed that in 
section 2 (class A) the only exception made 
in regard to the application of the provision 
of the Act is in the cases of marriage, dower, 
divorce and adoption. The capacity to do 
any other act is not safe-ruarded. The 
only their exception is the capacity of any 

- person who before the Act came into force 
had attained majority under the law appli- 
cable to such person. In the present case 
Lalla Mal and Jasodha had not attained 
majority before Act IK of 1875 came into 
force. Therefore class (C) does not safe- 
guard their capacity to make a Will. The 
Act was intended to attain uniformity and 
certainty respecting the age of majority and 
we think it governs a case such as the pre- 
sent. 

For these reasons, the view taken by the 
learned Subordinate Judge is, in our judg- 
ment, erroneous. We accordingly allow the 
appeal, set aside the decree of the Court 
below and decree the plaintiff's claim with 
costs in both Courts including fees in this 
Court on the higher scale. 

Appeal allowed. 


PUNJAB CHIEF COURT. 
First Civiu Apprau No. 1246 or 1910, 
April 4, 1911. 

Present:—Mr. Justice Shah Din. 
Musammat ISHAR KUAR—Derenpant— 
APPELLANT 
VETSUS 
RAM SINGH AND O0OTHERS— PLAINTIFFS— 


RESPONDENTS. 

Revision— Question of fact—Finding that mortgage 
not fictitious— Fraudulent transfer—Mortgage in good 
faith and for consideration—Mortgagor and mortgayee 
related to each other—Decree obtained years before the 
mortgage— Transfer of Property Act (IV of 1882), s. 53. 

A finding that a mortgage is not a ficti- 

e tious transaction inasmuch as the greater part 
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of the consideration is proved to have been paid, and 
that the jadgment-creditor has failed to prove that it 
wasa fraudulent and collusive arrangement made 
between the mortgagor and mortgagee with a view 
to defeat the creditor, is a finding of fact and cannot 
be disturbed by the Chief Court in revision. 

Section 53 of the Transfer of Property Act doesnot 
apply to the case of a mortgage where the mortgagee 
isa transferee in good faith and the mortgage is 
for consideration, even if the consideration be 
inadequate. 

An intention to defeat or delay the creditor cannot 
be inferred from the mere fact that the mortgagor 
and the mortgagee are related to each other, especi- 
ally where the creditor obtained his decree years 
before the mortgage took plaĉe. 


Second appeal from the order of the 
Divisional Judge, Amritsar, dated 13th July 
1910, reversing the order of the Munsif, Ist 
Class, Amritsar, dated 11th April 1910, 
dismissing plaintiff's suit, 

Bhai Kharak Singh, for the Appellant. 

Bhagat Gobind Das, for the Respondent. 

Judgment.--The Pleader for the 
respondents raises a preliminary objection 
that no important question of law requiring 
further consideration is involved in this 
case and that, therefore, the revision under 
section 70 (1) (b) of the Punjab Courts Act 
should not have been admitted as an appeal; 
after hearing the appellant’s Pleader, I think 
that this objection is well-founded and must 
prevail. The lower Appellate Court has 
found as a fact that the mortgage in dis- 
pute was not a fictitious transaction, inasmuch 
as the greater part of the consideration is” 
proved to have been paid .and that the 
plaintiff has failed io prove that it was a 
fraudulent and collusive arrangement made 
between the mortgagors and the mortgagee 
with a view to defeat the decree-hotder 
Musammat Ishar Kaur. These findings are 
findings of fact and whether they be right or 
wrong, they cannot be disturbed by this 
Court on the revision side. The appellant's 
Pleader argues that the provisions of section 
53 of the Transfer of Property Act, which 
emhody a rule of Jaw applicable to cases like 
the present, have been entirely overlooked 
by the Divisional Judge, and that the relation- 
ship existing between the mortgagors and 
the mortgagee was by itself sufficient to raise 
a presumption, asa matter of law, that the 
mortgage was collusive and thuat the object 
was to defeat or delay the decree-holder. I do 
not see, however,- how, upon the findings of 
the learned Divisional Judge, the provisions 
of the aforesaid section would apply to this 
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case, for the mortgagee being, as found by the 
Divisional Judge, a transferee in good faith 
and the mortgage being for consideration 
(even assuming that the consideration was 
inadequate), under the last clause of the sec- 
tion the transaction in question is amply 
protected. 

Further, I do not think that the relation- 


ship of the mortgagors andthe mortgagee . 


is of itself sufficient to show that the mort- 
gagee knew that the intention of the mort- 
gagors in making the mortgage in his favour 
was to defeat or delay the present decree- 
holder, for admittedly she had obtained her 
decree about 54 years before the mortgage 
took place and it cannot, therefore, be 
said that the iransaction of mortgage was 
entered into otherwise than in good faith. 

1 hold that no important question of law is 
involved in this case and that the petition 
for revision should not have been admitted 
as an appeal under section 70 (1) (b) of the 
Courts Act. | 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 
ORIMINAL Revision Case No. 650 or 1910. 
(Case Rererrep No. 78 or 1910). 
March. 13, 1911. 
Present:— Mr, Justice Munro and 
Mr. Justice Abdur Rahim, ` 
In re RLLORE wW VYAMMAL— 
ACCUSED. 


Qpium Act a of 1878), s, 9 (c)—Illegal possession of 
opium. 

Where one person leaves a locked-up box contain. 
ing opium in the house of another person, the latter 
is in illegal possession of opium and his conviction 
under section 9 (c) of Act I of 1878 is correct. 


Case referred by the Sessions Judge, 
Guntur, under section 438 of the Criminal 
Procedure Code. 

The Public Prosecutor, for the Crown. 

Mr. T. Prakasam, for the Accused. 

Order.—The second accused left opium 
contained in a locked-up box in the house of 
the lst accused and lst accused has been con- 
victed under section 9 (c) of ActIof 1878 
for being in illegal possession of opium. The 
only question is whether the lst accused was 
in possession „of the opium. We think he 
was. Admittedly he. knéw there was opium 
in the box and the box was in his custody 
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in his house. We, therefore, see ro reason to 
interfere with the conviction. We think, 
however, a fine of Rs. 5 is sufficieut penalty 
in the circumstances of the case and we re- 
duce the fine to thatamount. The balance of 
the fine will be refunded. Fine reduced. 


PUNJAB CHIEF COURT. 
Civit Revision No. 1226 or 1910. 
March 29, 1911. 
Present:—Mr. Justice Rattigan. 

KASHI NATH——P aintire—Petitioner 

versus | 
NATHU RAM—DEFENDANT—RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 2 (2)— 
Interlocutory order—‘Decree’— Preliminary decree. 

“The definition of decree is not intended to include 
an interlocntory decision in ordinary suits upon each 
and every point in controversy between the parties, 
even in those cases, where the decision upon any 
such question is embodied in a separate and distinct 
order passed during the pendency of the proceedings 

An order cannot ‘be regarded as a decree unless it 
is formally drawn up as ‘such or, at all events, unless 
is could be so drawn up. 

A ‘preliminary decree’ properly understood is 
passed only in those cases in which. the Court has 
first to adjudicate upon the rightsof the parties and 
has then to stay its hand for the time being until it 
is in a position to pass a final decree in the ‘suit. 


Petition, under section 70 (a) of the Act 

XVIII of 1854 as amended, by Act XXV of 
1899, for revision of the order of the Divi- 
sional Judge, Lahore, dated the 25th Febru- 
ary 1910, reversing that of the District Judge, 
Lahore, dated the 8th December 1909, decree- 
ing plaintiff's claim. 

Rai Sahib Pandit Sheo Narain, for the Pe- 
titioner. 

Rai Sahib Lala Sukh Dial, for the Re- 
spondent. 

Judgment.—Briefly stated, the facts . 
of this case, so far as they are material for 
present purposes, appear to be that on the 
21st August 1905 one Bansi Dhar mortgaged 
a shop and baithak to the defendant with pos- 
session. 

Plaintiff alleges that this property was 
subsequently sold to him and that he now 
stands in thé shoes of the original mortgagor 
He accordingly sued as such for redemption 
of the property and foran injunction to res- 
train defendant from effecting certain repairs 
to the property. His suit for redemption was 
found by the District Judge, to be premature 
and be accordingly amended his claim and 
confined his prayer to one for the perpetual 
injunction in question. 


1020 


KASHI NATH V. NATHU RAM. 


Defendant admits the mortgage by Bansi 
Dhar and as this Court has in a previous 
order found and held that he cannot under 
the terms ofthat mortgage effect certain re- 
pairs, he has now pleaded that subsequently 
to his taking the mortgage from Bansi Dhar, 
he discovered that one Mussammat Suraj 
Devi was a co-owner in the property and that 
he has obtained a mortgage from that lady 
under the terms of which he is empowered to 
effect repaira which he might not have. the 
right to effect if he held merely under the 
mortgage by Bansi Dhar. 

The District Judge, by his order dated the 
8th December 1909, has disallowed this plea 
on the ground that the second part of section 
116 of the Indian Evidence Act estops defend- 
ant from denying that Bansi Dhar (the 
original mortgagor) had a title to the whole 
of the house mortgaged by him to defendant. 
The District Judge concludes this order 
with the words: “This disposes of the ques- 
tion of Musammat Suraj Devi’s rights as 
far as this case is concerned and I refuse to 

“go into them or to ascertain them in this 
case.” Having passed this order, the District 
Judge proceeded to frame issues in the case. 
The defendant, however, preferred an 
appeal, to the Divisional Judge from the 
District Judge’s order refusing to entertain 
his plea, and objection was at onca taken on 
behalf of plaintiff that no appeal could lie 
from an interlocutory order of the kind. The 
reply was that the order amounted to a pre- 
liminary decree within the meaning of sec- 
tion 2 (2) of the Civil Procedure Code and 
that defendant was bound to appeal at once 
from it, in view of the stringent provisions 
of section 97 of the Code. 

The learned Divisional Judge held that 
the order under appeal finally decided (so far 
as the District Judge’s Court was concerned) 
a portion of the controversy between the 
parties and, therefore, amounted to a prelimi- 
nary decree from which an appeal would lie 
to his Court. He thereupon proceeded to deal 
with the appeal upon its merits, and held 
that defendant was not estopped from prefer- 
ring the plea which had been disallowed by the 
District Judge. His reasons for -so holding 
may be given in his words :— 

“The appellant (¢.e , defendant) is not deny- 
ing his original mortgagor’ s title or asking 
. to have the original mortgage set aside; on 
* the contrary, he asserts it to be valid, and as- 
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serts that Suraj Devi's mortgage is a further 
mortgage. Itis argued ‘that appellant has 
raised this question as subsequent mortgagee 
from Suraj Devi; that he stands in her shoes, 
and that heis entitled to raise a question re- 
garding her rights which she could raise her- 
self.” The learned Judge then held that 
section 116 of the Evidence Act was no bar 
to the reception of defendant’s plea and that 
in view of this Court’s opinion expressed in 
a former stage of the proceedings, the plea 
should be admitted. Hè accordingly accept- 
ed defendaut’s appeal and remanded the 
case to the District Judge, with the direction 
that the rights of Mussammat Suraj Devi in 
the property should be gone into and ascer- 
tained. 

Plaintiff has now applied for revision of 
the learned Divisional Judge’s order on the 
grounds (1) that no appeal could lie to his 
Court as the order of the District Judge was 
not a preliminary decree; (2) that the Divi- 
sional Judge had not correctly understood the 
points in controversy between the parties ; 
and (3) that the defendant as the mortgagee 
from Bansi Dhar was estopped from assert- 
ing the rights in the property which are al- 
leged to have belonged to Musammat Suraj 
Devi. 

In support of his lst ground Mr. Sheo 
Narain contends that the order of the Dis- 
trics Judge was not a preliminary decree 
within the meaning of the seetion 2 (2) of 
the Civil Procedure Code, because, firstly it 
was not embodied in the form ofa decree, and 
secondly it did not adjudicate upon the matter 
in question, but merely declined to ĉon- 
sider it. The learned Pleader’s argument, 
in other words, is that it is necessary that 
every order whicl: is to be treated as a decree 
(whether such decree be preliminary or final) 
should be drawn up in formal terms as a dec- 
ree and that inany event an order which re- 
fuses to entertain a plea cannot be regarded 
as a decree whether preliminary or final, be- 
cause so far from adjudicating upon the point 
involved in the plea, the order declines to de- 
termine it. Inthe present case there was, 
according to Mr. Sheo Narain, merely, afailure 
to exercise jurisdiction and in respect of such 
failure no appeal could lie to the Divisional 
Judge. In support of his first contention Mr. 
Sheo Narain refers to Bat Divali v. Vishnaw 


(L). In that case the Subordinate Judgeinan 
(1) 11 Bom. L. R. 1326; 4 Ind. Cas, 829. 
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administration-suit decided in effect a sub- 
stantial question of right between the parties, 
and having so decided appointed Receivers of 
all the property in question in the suit. The 
High Court of Bombay held that a decree 
was something different from a judgment and 


that as the decision of the Subordinate Judge ` 


upon the issue between the parties had not 
been drawn upin the form of a decree no 
appeal would lie therefrom. An administra- 
tion-suit is admittedly one of tke class of suits 
in which “ preliminary decrees ” are neces- 
sary and in which the decision of the Court 
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tain claim was within time or that a plea of res 
judicata or of mis-joinder was or was not en- 
tertainable must necessarily be regarded as a 
“preliminary decree.” It would be difficult 
to draw the demarcating line in such cases, 
For instance, if a certain document is tender- 
ed in evidence and the Court holds by sepa- 
rate order duly recorded, that such document 
is or is not admissible in evidence, I cannot 
think that the Legislature intended that such 
order should be treated asa“ preliminary 
decree ” though it may have been formally 
passed and in ane sense conclusively determine 


upon preliminary matters might be rega.*—-- the rights of the parties with regard to a 


par excellence as a decree.” This authority 
is, therefore, in pointand lends considerable 
support to Mr. Sheo Narain’s argument ; [see 
- also as to this Khadem Hossain v. Emdad 
Hassain (2)], His second contention does not 
appear to me to have the same force. In one 
sense, of course, the District Judge refused 
to adjudicate upon the plea; but in a more 
real sense he did adjudicate upon it by hold- 
ing that the defendant was estopped from 
putting it forward. In so deciding, he there- 
by held that the defendant who had accepted 
a mortgage of the whole of the property from 
plaintiff's predecessor in title was thereby 
precluded by law from setting up as against 
the mortgagor, certain rights in respect of 
that property which, he alleged, had been 
granted to him by Musammat Suraj Devi. I 
cannot agree with the argument that this 


was not an adjudication as to the matter in. 


controversy between the parties. But it ob- 
viously does not follow as a necessary conse- 
quence that the order of the District Judge 
amounted toa preliminary decree” within 
the meaning and for the purposes of section 2 
(2) ôf the Civil Procedure Code. 

I am free toadmit that the terminology of 
this section is far from clear and that the 
words used by the Legislature are wide and 
Gf I may respectfully say so) rather vague. 
Bub 1 de not think that the definition of 
“ decree ” was intended to include an inter- 
locutory decision, in ordinary suits, upon each 
and every pointin controversy between the 
parties, even in hose cases where the deci- 
gion upon any such question is embodied in 
a separate and distinct order passed during 
the pendency of the proceedings. I cannot, 
for example, think that a preliminary order 


passed by the Court to this effect that a cer- 
(2) 29 C. 760, 


matter in controversy inthe suit. In every 
such case the order would, in my opinion “1.1 
more naturally and reasonably under the de- 
finition of “crder” as given in section 2 (14) 
of the Code. 

In my opinion, a “preliminary decree” pro- 
perly understood is passed only in those 
cases in which the Court has first to adjudi- 
cate upon the rights of the parties and has 
then to stay its hand for the time being 
until it is in a position to pass a final decree 
in the suit. This happens in suits for ad- 
ministration, for partition of property, for 
dissolution of partnership, for foreclosure, for 
sale of mortgage property and by a principal 
for accounts from bis agents (see Order XX, 
rules 13,15, 16, 18 (2) and Order XXXIV, 
rule 4). Under the provisions of the Code 
of 1832, there was considerable doubt upon 
these points, and it was a more or less open 
question whether (e.g.) in a suit for partition, 
an order declaring the specific rights of the 
parties and the property to be partitioned 
but leaving it open to the parties to declare 
whether they desired that à complete parti- 
tion by metes and bounds should be made 
was or was not a “decree” as defined by that 
Code [see Dulhin Golab Koer v, Radha Dulari 
(8), overruling Moyt Dabea v. Shurat Sun- 
dary (4). It was, I think, with a view to 
settle the law in such cases that the definition 
of “decree” was amended in the present Code, 
but I do not think that the intention was to 
convert practically all interlocutory orders 
into “preliminary decrees.” 

In the case before me I have come to the 
conclusion, though not without hesitation, 
that the order of the District Judge was not 
a preliminary decree, but merely an order 


(1) 19 C. 463. 
(4) 1260, 275. 
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as defined in section 2 (14) of the Code, and 
that no appeal lay therefrom to the Divi- 
sional Judge. It is true that the order was 


recorded separately and formally, but that . 


factalone would not take it out of the purview 
of the latter sub-section as an “order” is 
itself defined as being “ the formal expression 
of any decision of a Civil Court which is not 
a decree.” I think, moreover, that there is 
force in Mr. Sheo Narain’s objection that an 
order cannot be regarded as a decree unless 
it is formally drawn up as such, or at all 
events unless ib could be so drawn up. It 
may be that the failure on the part of a 
Court io formally embody an order passed 
by it in the form of a decree would not 
materially affect the question; but I think- 
I am on safe ground in holding that no order 
can reasonably be treated as a decree, pre- 
liminary or otherwise, which could not in the. 
ordinary way be embodied in the form of a 
decree. 

In support of my views I may refer to 
the forms of “preliminary decrees” given in 
Appendix D to the Code, Nos. 3, 4,5, 17, 19, 
21. Inthe present case I cannot see how 
the order of the District Judge now under 
consideration could possibly have been em- 
bodied in the form of a “decree” such as is 
known to law. 

I hold, therefore, that the order passed by 
the District Judge on the 8th December 1909 
was not a decree and that no appeal lay 
therefrom to the Divisional Judge. As a result 
of this decision, I find that the Divisional 
Judge had no jurisdiction to entertain the 
appeal presented to him and I set aside his 
order. The District Judge will now pro- 
ceed with the hearing of the case as if no 
such order had been passed. The respond- 
ent must pay the costs of all proceedings in 
the Divisional Judges (Court and in this 
Court. 

Order seé aside, 





ALLAHABAD HIGH COURT. 
First APPBAL FROM Orper No. 119 or 1910. 
March 10, 1911. 

Present:—Sir George Knox, KT., Judge, 
and Mr. Justice Karamat Husain. 
NARAIN SINGH—-Derenpant—APpELLANT 
Versus 
GOBIND RAM-—Ptaintirr—ResvonpDent. 

Agra Tenancy Act CII of 1901), s. 56—Application to 
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Revenue Courtsto eject a sub-tenant dismissed—Civt 
suit for ejectment—Jurisdiction of Civil and Revenue 
Courts. 

One G., while in possession of an ocoupancy-holding, 
filed an application in the Revenue Court for the 
ejectment of one N., alleging that N. wasa sub- 
tenant ofa part of the holding. N. pleaded that he 
was an occupancy-tenant and nota sub-tenant. G.’s 
application having failed up to the Board of Revenue, 
he came to the Civil Court to have N. ejected: 

Held, that G. having treated N. as a sub-tenant and 
having failed in the Revenue Courts, could not come 
to the Civil Court which had no jurisdiction. 

First appeal against the order of District 
Judge of Aligarh, dated the 9th November 


1910. 


Mr. Sarat Chandra Ohaudhri, for the Ap- 
pellant. 


Judgment.—This appeal arises out 
ofa dispute between two persons who are 
both of them subject to the provisions of 
Local Act No. IL of 1901. The respondent, 
Gobind Ram, was plaintiff and claimed to be 
the sole tenant of a large occupancy-holding. 
He first went to the Revenue Court and filed 
an application inthat Court for the eject- 
ment of the appellant, Narain Singh, his 
nephew, alleging that Narain Singh was his 
sub-tenant of a part of a large holding. The 
application was dismissed. The Commissioner 
held that Narain Singh had made out his 
plea that he was an occupancy-tenant and 
not asub-tenant. This decision was confirm- 
ed by the Board of Revenue. Whether it was 
necessary or not to goso faras the Revenue 
Oourts went we need not consider. Gobind 
Ram then came to the Civil Court and filed 
the suit out of.which the present appeal has 
arisen, to eject the defendant from that part 
of the occupancy-holding which is in his 
possession. Hein the plaint alleged that 
the land held by Narain Singh had been 
sub-let to himat acertain rent per annum 
bat as the latter hadin the Revenue Court 
pleaded that he was a partner ard not a sub- 
tenant he had by this very act become a 
trespasser and should on that ground be eject- 
ed. The Court below appears to have over- 
looked the provisions of section 56 of Act 
No. Il of 1901, which provides that no 
tenant shall be ejected otherwise than under 
the provisions of the Act. Gobind Ram, ac- 
ecrding to his own showing, treated Narain ` 
Singh as a tenant whom he wished to be 
ejected by the Revenue Court, but having 
failed there, he comes to the Civil Court to 
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have him ejected. He cannot do so by com- 
ing to the Civil Court. We hold that the 
Civil Court has no jurisdiction in this case. 
We decree the appeal, set aside the order of 
the lower Appellate Court with costs and 
restore the decree of the Court of first inst- 
ance. 
Appeal decreed, 





MADRAS HIGH COURT. 
Civit Revision Case No, 494 or 1910, 

; Februåry 23, 1911. 
Present:—Mr. Justice Wallis. 
DESAI NAMBERUMAL CHETTIAR— 

é PETITIONER 
; versus 
NARAINSAWMI CHETTIAR— 
RESPONDENT. 


Joint decree against several persons—Satisfaction of - 


decree by one—Contribution—~ Liability of son. 
A decree for costs against plaintiff and defendant’s 
father was satisfied by the plaintiff alone: 

d Held, that there was prima facie a liability on the 
part of the defendant’s father which is enforceable 
against the defendant as his son , 

Siva Panda v. Jugusti Panda, 25 M. 599, referred to. 


Petition, under section 25’ of Act IX of 
1887, praying the High Court to revise the 
decree dated 31st March 1910 of the Sab- 
ordinate Judge’s Court of Trichinopoly in S. 
C. No. 822 of 1909. 

Me. V. CG. Sshachariar, for the Petitioner. 

Mr. N. Rajagopalachariar, for the Defend- 
ant. - 
JudgmeEnt,—There was a joint decree 
for costs against the plaintiff and the defend- 
ant's father and the plaintiff has satisfied the 
deeree. Prima facie there is a liability on the 
part of the defendant's father [Siwa Panda v. 
Jugusti Panda (1)] and such liability is 
enforceable against the defendant and his 
son. There is no evidence that the plaintiff 
has any trust fands in hand from which he 
can vecoup himself. The decree will be set 
aside and there will be judgment for the plain- 
tiff with costs throughout, 

Decree set aside. 


(1) 25 M. 590. ` 
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ALLAHABAD HIGH COURT. 
Execotion First Civit, Appean No. 343 
or 1910. 
TON March 22, 1911. 

Present: —Sir George Knox, Kr., Judge, and 
Mr. Justice Karamat Husain. 
Coroner LECK Y—JUDGMENT-DEBTOR— 
APPELLANT 

VETSUS E 
BANK or UPPER INDIA, LTp,—PrLAINTIFR 


— Deicrer-HOLDER—Respon pent, 
Limitation Act (XV of 1877), Sch. I. art, 179— 
Huecution—Application in aid of evecution—Civil Pro- 
cedùre Code (Act XIV of 1882), ss. 258, 266—Attach- 
ments of salary of Officers of His Majesty's Regular 
Forces—Army Act 1881, ss. 136, 151—Army (Annual 
Act) 1895—Army (Annual) Act 1910, i 


-e Applications by a decree-holder made in accordance 


with law nnder section 258 of tho Code of Civil Pro- 
cedure, 1882, ae applications to take some step in 
aid of execution within the meaning of Article 179 of 
the Indian Limitation Act, 1877. 

Sujan Singh v, Hira Singh, 12 A. 809, followed. 

The salary of an Officer of His Majesty’s Regular 
Forces is notliable to attachment in execution of a 
money-decree, etc., and section 265 of the Code of 
Civil Procedure, 1882, corresponding to section 60 of 
the Code of Civil Procedure, 1908, does not apply. 

Calcutta Trades Association v. Ryland, 24 C. 102; 
Walson v. Loyd, 25 M. 402, referred to. 


Execution first appeal from the decision 
of the Subordinate Judge of Meerut, dated 
6th June, 1910. 


Mr. W. Wallach (with him Mr. D. M. 
Banerji), for the Appellant. ‘ 

Mr. B. E. O'Conor, for the Respondent. 

‘Judgment.—0On the 24th day of De- 
cember 1900 the Bank of Upper India Limited 
obtained a money-decree against three Officers 
of His Majesty’s Regular Forces, No applica- 
tion for execution of this decree, as the term 
is ordinarily understood, was made until the 
Sth day of April 1910 when the decree- 
creditor applied to the Subordinate Judge of 
Meerut. for execution of the decree by attach- 
ment of half of the salary of one of the said 
Officers, Colonel R. Lecky, appellant to this 
appeal.” 

The judgment-debior, Colonel R. Lecky, 
objected to the attachment proposed by the 
decree-creditor on the grounds that— 

1. the application was barred; 

2. hissalary was not liable toattachment; 

3. the decree does not empower the 
decree-holder to realise under ib certain 
premiums alleged by the decree-holder to 
have been paid in order to keep alive certain 
insurance policies held by the Bank as 
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security for the monies originally advanced 
by the said Bank. 

Other objections were raised, but the 
present appeal is not concerned with them. 

The objections above-mentioned were 
overruled by the learned Subordinate Judge. 
The appellant raises them again before us. 

As regards the first of these objections 
the deeree-holder certified to the Court of 
the Subordinate Judge payments made by 
one of the judgment-debtors other than the 
appellant— 

1. onthe 17th day of January 1902; 

2, on the 9th day of June 1904, 

8. on the 13th day of March 1907; 

4, on the 22nd day of April 1908; 

5. on the 18th day of February 1910, 
and it is contended on his behalf that the 
several acts of certifying by the decree- holder 
of these payments to the Court are applica- 
tions in accordance with law to the proper 
Court to take some step in aid of execution 
of the decree. This being the case, the 
application of 8th day of April 1910 is well 
within time. 

A. full Bench of this Court in Sujan Singh 
v. Hira Singh (1), held that applications by a 
decree-holder in accordance with law made 
under section 258 of the Codeof Civil Proce- 
dure, 1882, were applications by a decree- 
holder to take some step in aid of execution 
within the meaning of clause 4 of column 3, 
article 179 of the Indian Limitation Act 1877. 
This ruling would appear fatal to the objec- 
tion raised by the appellant. 

The learned Counsel for the appellant seeks 
to distinguish the present appeal from the 
case of Sujan Singh v. Hira Singh (1) on the 
ground that in the latter case the decree- 
holder had applied under section 235 of the 
Code of Civil Procedure, 1882, for execution 
of the decree held. by him before he had 
certified payments to the Court under section 
258, while in the present case no similar ap- 
plications had been made by the decree- 
holder. 

We fail to see any force in this argument. 
Indeed, to accept it as valid we should have 
to read into Article 182 of the Indian Limita- 
tion Act, 1908, after the words, dc, 5 (where” 
the words “in a previously instituted applica- 
tion for execution of the same decree under 
section 235 of the Code of Civil Procedure, 


1882.” The application out of which this 
(1) 12 A, 399, 
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appeal has arisen was an application for the 
execution of a decree of a Civil Court bearing 
date 24th December 1900. The decree- 
holder had in the years 1902, 1904, 1907, 
1908 and 1910 applied in accordance with 
law to the proper Court to takea step in 
aid of execution of the decree and the appli- 
cation now under consideration was made 
within three years of the 18th February 
1910. This objection, therefore, fails. 

To take next in order the third objection. 

Both sides admit that the answer rests 
upon what is the proper interpretation of 
the decree ander execution. The portion 
of the decree which refers fo this point runs 
as follows:— 


“It is further ordered that the Bank the 


“plaintif is entitled to pay the premiums 


until the decree is satisfied and the Policy 
remains in force and to recover the same from 
the defendants with interest at Rs. 10 per 
cent, per annum.” 

Weare satisfied that the learned Subordinate 
Judge did not intend and did nob grant only 
a declaration that the plaintiff Bank wast 
entitled to pay the premiums due on the Policy 
until the decree was satisfied. It did not 
give a decree for the realization of such 
future and unascertained sums against any of 
the defendants. 

There remains the second objection. The 
Army Act 1881 (Statute 44 and 45 Vict. Ch. 
58 in section 135 enacted that the pay of an 
Officer of Her Majesty’s Regular Forces shall 
be paid without any deduction other than 
the deductions authorised by ib or by any 
Royal warrant for the time being. This 
section was amended in 1895. By the 
Army (Annual) Act 1895, section 4, to seg- 
tion 136 of the Army Act were added the 
words “or by any law passed by the 
Governor-General of India in Council.’ 
The section so amended forms part of the 
Army (Annual) Act 1910, now in force. 

In the Army Act, 1881, there stood a sec- 
tion, viz., 151, which authorized Courts of 
Small Causes and Civil Courts in India upon 
adjudging payment of debts by a person 
subject to Military Law other than a soldier 
ef the Regular Forces to direct specially that 
the amount named in the direction, being 
the whole or any part of the said sum, shall 
be paid by instalments or otherwise out of 
any pay or other public money payable to 
the debtor, and the amount named in the 
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direction, not exceeding one half of such 
pay and public money, shall, while the debtor 
is in India, be stopped and paid in conform- 
ity with the direction. 

Instalments so directed would be authorized 
deductions in the sense of the words used in 
section 186 and to order such instalments 
would be within the jurisdiction of the 
` Subordinate Judge. Batin 1895, the Army 
(Annual) Act 1895 repealed section 151 of 
the Army Act (44 and 45 Vict. 0. 58) and 
to direct in India any deduction from the pay 
of an officer of the Regular Forces, if legal, 
must rest upon the provisions of a law passed 
by the Governor-General in Council. 

Neither side has referred us to any law 
now extant and bearing upon the point save 
the Code of Civil Procedure, 1908, and we 
know of no other. 

The only portion of the Code that has any 
application is section 60. This enacts that 
debts belonging to a judgment-debtor are 
liable to attachment and sale in execution of 
a decree. Salary when due is such a debt and 
would, therefore, be liable. But section 60 
contains an important proviso, viz., “Provided 
that the following particulars shall not be 
liable to such attachment or sale, namely: — 

“(h) allowances (being less than salary) of 
any public Officer or of any servant of a 
railway company or local authority while 
absent from duty : 

“(1) the salary or allowances equal to salary 
of any such public Officer or servant as is 
referred to in clause (4), while on duty to 
the extent of 

(i) the whole of the salary, where the 
salary does not exceed twenty 

. rupees monthly ; 

(ii) twenty rupees monthly, where the 
salary exceeds twenty rupees and 
does not exceed forty rupees 
‘monthly ; and 

Gii) one moiety of the salary in any 
other case ; à 

I “Hepanation. The particulars mentioned 
in clauses (g), (A), (D, (A), (Œ) and (o) are 

exempt from attachment or sale whether 

before or after Shey are actually payable.” 

If this were all there would be ample 
authority for the order passed by the lower 
Court. This was the view taken by the 
Calcutta High Court in Oalcutta Trades 


Association v. Ryland, (2). In Watson v. 
(2) 24 0. 102; 1 0. W, N. 138, 
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Lloyd (3) the Madras High Court held that 
the case of Calcutta Trades Association v. 
Ryland (2) was rightly decided and followed 
ib. 

In both of these cases, however, the judg- 
ment-debtor was a Military Officer in the 
Indian Staff Corps. 

In Calcutta Trades Association v. Ryland 


- (2) Mr. Justice Sale draws a sharp distinc- 


tion between an Officer of the Indian Staff 
Corps and an Officer of the Regular Forces. 

Thus he says:— ‘It would appear that while 
the pay of an Officer of the Regular Forces is 
not liable to attachment the pay of an 
officer of the Indian Staff Corps is liable to 
attachment, the reason for the distinction 
‘between the two cases being that an Officer 
of the Staff Corps is a Public Officer within 
the meaning of clause (A) of section 266 
of the Civil Procedure Code read with the 
interpretation clause, whereas an officer of 
the Regular Forces is not:” He would appear 
to rest the distinction upon a note furnished 
by the Registrar of the Calcutta High Court 
which he considered as giving a correct view 
of the law then existing upon the subject. 
Whether it be a correct view or not we are 
not in a position to say. 

In neither case is any allusion made to the 
second proviso to section 266 and re-produced 
as clause 2 (b) in section 60 of the Civil 
Procedure Code, 1908 

This proviso and clause lay down that 
nothing in section 266 of the Code, 1882, and 
section: 60 of the Code, 1908, shall be deemed 
to affect the provisions of the Army Act or 
ofany similar law for the time being in force. 

It seems to us that this clause compels us 
to exclude section 60 of the Civil Procedure 
Code, 1908, from our consideration in the 
present case and to hold that no deductions 
have been pointed ont to us as authorized 
by the Army Act 1881,or any other Act or by 
any law passed by the Governor General of 
India in Council. 

We allow the fifth and sixth pleas taken 
in the memorandum of appeal, set aside the 
order of the Court below and direct that the 
application made by the respondent do stand 
dismissed, 

The costs of the appellant will be borne 
by the respondent. Those costs will in this 
Court include fees on the higher scale. 


Appeal partly allowed. 
(8) 25 M. 402 sak tied 
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SHER KHAN V. EMPEROR, 

PUNJAB CHIEF COURT. 
Crimixat Revision No. 142 or 1911, 
April 1, 1911. 

Present:—Mr. Justice Johnstone. 
SHER KHAN AND OTHERS— PETITIONERS 
versus 


EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 107— 
Security for breach of the peace—-Bad feeling ewisting 
between {wo sections of community. 

Under section 107 of the Criminal Procedure Code 
the condition precedent to taking security is that the 
Magistrate should be informed that some person is 
likely to commit a breach of the peace or disturb the 
public tranquility or to do some wrongful act that 
may probably occasion a breach of the peate or 
disturb the public tranquility. 

Where there is nothing definite to go upon with 
reference to each accused person individually and no 
proof of use of violence, security cannot be taken 
merely because a bad feeling exists between two 
sections of a population. 


Petition, under section 439, Criminal Pro- 
cedure Code, for revision of the order of the 
District Magistrate, Jhang, dated 17th No- 
vember 1910, confirming that of the Magis- 
trate, lst class, Jhang, dated 26th October 
1910, directing the petitioners to furnish 
bonds with two sureties in the sums of 
Rs. 1,000 and Rs. 500 for one year. 

Mr. Fazal-7-Husain, for the Petitioner. 

Judgment.—two batches of persons 
who are residing in the village of Ison in the 
District of Jhang have been bound over in two 
separate trials to keep the peace under section 
107, Criminal Procedure Code. One batch 
consists entirely of Hindus and the other batch 
entirely of Muhammadans. There can be 
no doubt that bad feeling does exist between 
these two sections of the population but upon 
a consideration of the judgment and the evi- 
dence, I am of opinion that there is no suf- 
cient reason for taking security from either 
party. Under section 107 the condition pres 
cedent to taking security is that the Magis- 
trate should be informed that some person is 
likely to commit a breach of the peace or 
disturb the public tranquility, or to do some 
wrongful act that may probably occasion a 
breach of the peace, or disturb the public 
tranquility. 

Turning first to the case of the Muham- 
madan section we find that their leader is 
Sher Khan, Zaildar, who is apparently a res- 
pectable man of good family. The grounds 
on which the Muhammadans have been bound 
over are as follows: that on the 25th April 
last tno of them with one Fatiu who is not 
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RAMJAS DAS V. SHEO LAL. 
in the present case, were.accused by Baba 
Sundar Das of throwing stones at him. All 
three were acquitted. Then, on the 17th June 
one Bhagat Singh complained that two Kho- 
khars, viz., Shami and Harku, beat bim and 
these two men were convicted and fined by 
the Naib Tahsildar. Neither of them is in 
the present case. Then, three persons, Hindus, 
complained that one Khan, brother of the 
Zaildar aforesaid way-laid each of them in 
turn and beat them. This matter is sub 
judice. Khan is among the persons who have 
been bound over in the present case. Lastly, 
when the Naib Tahsildarewas in the village 
cn the 13th and 14th July be found the 
Hindus’ shops closed the reason being said to 
be fear of the Khokhars. Jt appears, there- 
fore, that there is nothing very definite prov- 


_ed up to date against avy of the Muhammad- 


ans who have been bound over, and according 
to law it is necessary before security is 
taken that there should be something to go 
upon with reference to each azcused person in- 
dividually. 

Mutatis mutandis, similar remarks apply to 
the case of Hindus. There is no proof of use 
of violence by them and there are no cases 
pending against any of the Hindus for using 
violence. All that can be said is that they 
resented the high-handed conduct of the Kho- 
khars in the past, and that Parman and others 
are supposed to have said to the Sub-In- 
spector of Police, that if they should meet 
Sher Khan, Zaildar, they would beat him. 
Now this occurred a long time ago and it 
does not appear that they have ever inter- 
fered with or molested Sher Khan in all 
these months. The Sub-Inspector is not at 
all clear as to who it was who made ihis» re- 
mark. It seems to me, therefore, that there 
is no sufficient reason jor taking security 
from these Hindus. 

For these reasons I set aside the orders in 
both cases. Order set aside. 





ALLAHABAD HIGH COURT. 
First Civin Apprat No. 50 or 1910. 
March 23, 1911, 

Present:— Sir John Stanley, Kr., Chief Justice 
ard Mr. Justice Banerji. 

RAMJAS DAS— PLAINTIFE— APPELLANT 
TETEUS 
SHEO LAL AND OTHERS— DEFENDAN 5— 


RESPONDENTS. 
Xciigaçge— Turchase of equity of redemytiun by a 
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co-mortgagee —Other co-mortgagee’s right not estin- 
guished. 

Where one of several co-mortgagees purchases 
the equity of redemption, the other co-mortgagees’ 
right is not thereby extinguished. The mortgage 
still subsists for their benefit and they can maintain 
a suit to recover their share of the mortgage-debt. 


First appeal from the decision of the 
Second Additional Judgeof Meerut, dated 7th 
October 1909. 

Mr. Muhammad Ishaq, for the Appellant. 

The Hon’ble Mr. Sunder Lal (with him 
Mr. Qulzari Lal), for the Respondents. 

Judgment.—This appeal arises out 
of a suit for sale on foot of a mortgage of the 
16th of February 1880 executed by one 
Nanhu in favour of the defendant Gokul Chand. 
Subsequently to the date Of the mortgage, 
namely on the 20th of November 1890, Gokul 
Chand purchased the interest of the mort- 
gagor in the mortgaged property in execution 
of a simple money-decree. Prior to this 
date, namely.in the year 1885, Gokul Chand 
and the other members of the joint family 
to which he belonged, had become separated 
Hindus. Gokul Chand had two brothers 
Sohan Lal and Mohan Lal; Soharn Lal had a 
son named Rama Mal;and the plaintiff 
Ramjas Das is the purchaser of the interest 
of Rama Mal in the mortgaged property. 

The lower Court below dismissed the plain- 
tiffs suit on the ground that on the purchase 
by Gokul Chand in 1890 of the equity of re- 
demption in the mortgaged property the 
mortgage came to an end, and in view of this 
the plaintiff, as transferee from Rama Mal, 
had no right to recover any portion of the 
mortgage-debt. i 

We are unable to agree with the learned 
Judge in the view of the law which he took. 
On the purchase by Gokal Chand of the 
equity of redemption his share of the mort- 
gage-debt became extinguished but the share 
of the co-mortgagees did not so hecome ex- 
tinguished. The mortgage stiil subsisted for 
the benefit of the co-mortgagees after this 
purchase. Therefore, the plaintiff, as the 
purchaser of the interest of Rama Mal and 
so entitled to one third of the share of the 
mortgage-debt; is entitled to maintain this 
suit. : 

The amount of the mortgaged ebt is said to 
exceed R. 47,000. This is not denied. Plain- 
tiff’s share of this amount largely exceeds the 
amount claimed by him in this suit. He 
only claims Rs. 4,000. This being admitted, 


it is unnecessary to send back the case to 
the Court below for determination of the 


issues which were left undetermined by that 
Court. 


We accordingly allow the appeal. We set 
aside the decree of the Court below and give 
a decree to the plaintif for the sum of Rs. 
4,C00, together with interest at the rate of 6 
per cent. per annum from the date of suit up 
to the date of realization and costs, and 
direct that that sum shall be paid to him by 
the defendants on or before the 22nd of Sep- 
tember next. We direct that a deeree be 


drawn up in the terms provided for by Order 
XXXIV, rule 4, 


Appeal allowed. 


CALCUTTA HIGH COURT. 
Miscetianrous Orvis APPBAL No. 17 or 1911. 
February 27, 1911. 

Present :— Mr. Justice Mookerjee and 
Mr. Justice Teunon. 
MADHESHWAR SINGH—Oszector—~ 
APPELLANT 
tersus 


MOHAMAYA PRASAD SINGH AND 


OTHERS— PETITIONERS—RESPON DENTS, 

Receiver—Mortgaged properties—Sale in execution 
of mortgage-decree—Appointment of Receiver after 
sale, whether legal—Civil Procedure Code (Act V 
of 1908), O. XL, r. 1, sub-rule (1), cl. (4)—Common 
manager—Bengal Tenancy Act (VIII of 1885), s. 95— 
Appointment of common manager as Receiver, whether 
legal. 

A mortgage-suit does not terminate ona sale of 
the mortgaged properties in execution of the mort- 
gage-decree ; for the validity of such sale may be 
questioned after it has taken place, and a fresh sale 
ordered upon successful objections by the judgment- 
debtor. 

Surjiram Marwari v. Burhamdeo, 2 0. L. J. 288, 
Parsotam Narain v, Cheda Lal, 29 A. 76; 3 A. L.J. 
675; A. W. N. (1908) 283; Bibijan Bibi v. Sachi Bewah, 
35 C. 863 (F. B.), referred to. 

A receiver, may therefore, be appointed of the 
mortgaged properties even after their sale in exe- 
cution. 

The provisions of Order XL, rule 1 of the Code 
of Civil Procedure are not controlled by those of 
section 95 of the Bengal Tenancy Act and cases may 
arise in which it may be necessary to appoint a 
Receiver in respect of the properties for which a 
common manager has previously been appointed. But 
in such a case the possession of the common manager 
need not necessarily be disturbed. 

The common manager may be appointed as Re- 
ceiver. As common manager he would manage the 
property under the direction of the District Judge; but 
the funds in his hands which belong tothe judgement. 
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debtors iu the mortgage suit, must be applied by him 
as Receiver under the direction of the Court which 


has appointed him. 
_ Appeal from the order of the Sub-Judge of 
Darbhanga, dated January 3rd, 1911. 
. Dr. Rash Behary Ghosh and Babu Baldeo 
Narain Singh, for the Appellant. 

Mr. S. P. Stnha, Counsel, and Babu 
Sarosht Oharan Mitra, for the Respondents. 


Judgment.—tThis appeal is directed 
‘against an order by which the Conrt below 
has ‘appointed a Receiver under rule 1, 
Order XL of the Code of 1908 in respect of 
properties sold in execution of a mortgage- 
decree. ‘The decree under execution was 
obtained so far back as the 20th March 1905. 
The properties covered by the decree are of 
considerable value and extent and a common 
manager has been appointed by the District 
Judge under the provisions of section 95 of 
the Bengal Tenancy Act. Payments were 
made from time to time by the common 
manager towards the satisfaction of the mort- 
gage decree: but atthe time the last ap- 
plication for execntion was made a sum in 
excess of Rs. 1,00,000 was due to the decree- 
holders. The decree-holders apprehended 
that the sale-proceeds might not be suf- 
cient: to satisfy the judgment-debt, and on 
the 2nd August 1910 they applied for the ap- 
pointment of a Receiver. During the pen- 
dency of this application the properties were 
sold on the 17th September 1910 and were 
purchased by the decree-holders. The judg- 
inent-debtors forthwith applied for reversal of 
the sale under rule 90 of Order XXI of the 
Code. On the 5th December 1910, when the 
application for the appointment of a Re- 
ceiver came up for consideration, if was argu- 
ed that no Receiver could be appointed, first, 
because the sale had already taken place, 
and secondly, because the properties, were in 
the possession of the common manager. The 
Subordinate Judge overruled these objections 
and made an order for the appointment of a 
Receiver. The Subordinate Judge, however, 
thought that as the properties were in the 
possession of the common manager appointed 
by the District Judge, a reference to him was 
desirable. The District Judge declined to 
remove the common manager, but thought 
that if the common manager was appointed 
the Receiver, the difficulty might be solved. 
Thereupon the Subordinate Judge on the 3rd 
January 1911 appointed Mr. Finch, the 


common manager, as Receiver of the pro- 
perties. 


The propriety of this order has now been 
assailed on behalf of the judgment-debtors, 
substantially on two grounds, namely, first, 
that as the sale had already taken place, it 
‘was not competent to the Court to appoint a 
Receiver ; and secondly, that as the properties 
were in the possession of a.common manager 
appointed by the District Judge under the 
provisions of the Bengal Tenancy Act, it was 
not competent to any other Court to appoint 
a Receiver. The questions raised are of some 
novelty, but after a careful consideration of 
the arguments which have been addressed to 
us onboth sides, we are of opinion that they 
ought to be answered in favour of the re- 
spondents. 


In so far as the first ground urged on be- 
half of the appellants is concerned, Order XL 
rule 1, sub-rule (1), clause (4), provides that 
where it appears to the Court to be just and 
convenient, the Court may by order appoint 
a Receiver of any property, whether before 
or after decree. With reference to this provi- 
sion, it has been argued by the learned Vakil 
for the judgment-debtors that it refers ‘only 
to cases in which the appointment of a Re- 
ceiver may be necessary to -give effect to the 
decree and that no Receiver can be appointed 
after the suit has terminated. Let us as- 
sume that the restrictive interpretation sug- 
gested is reasonable: we are not prepared 
to adopt as well-founded the contention of 
the appellants that a mortgage suit termi- 
nates as soon as the sale has taken place, 
In the case before us, the salehas not been 
confirmed. Thejudgment-debtors have pre- 
sented an application to contest its validity. 
If that application succeeds and the sale is 
reversed, it will be obligatory upon the 
decree-holders to revive the execution of the 
decree and bring the properties to sale 
again. In fact it is well-settled that for the 
purposes of the application of the doctrine of 
lis pendens, a mortgage-suit continuesafter the 
decree till the sale has become final [see 
Surjiram Marwari vy. Barhamdeo Persad (1) ; 
Parsotam Narain v. Oheda Tal (2); 
Kinisman v. Kinisman (8); ` Higgins v. 

(1) 2 0. I.. J. 288. 

(2) 29 A. 78; 3 A. L. J. 675; A. W. N. (1906) 283. 
P 1 Russ. & M. 617; Tami. 399;9 L. J. (o. s.) Ch, 
2 


a 
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Shaw (4)]. The view we take is also sup- 
ported by the decision of a Full Bench 
of this Court in the case of Bzbijan 
Bibi v. Sachi Bewah (5) where it was held 
that the security is not extinguished till 
the sale has become absolute, so as to make 
the proceeds available for distribution. As 
Sir George Jessel observed in the case of 
Sali v. Cooper (6) a cause may be still pend- 
ing eventhough there has been final judg- 
ment given and the Court Has very large 


powers in dealing with a judgment until it, 


is fully satisfied. It may stay proceedings 
on the judgment either wholly or partially 
and the cause is still pending for this pur- 
pose and must be consideredas pending al- 
though there may have been final judgment 
given in the action, provided that the judg- 
ment has not been satisfied. To similar 
effect is the observation of the same learned 
Judgein Inre Clagett’s Estate (7) that a 
cause is said to be pending in a Court of 
Justice when any proceeding can be taken in 
it. The case of Wills v. Luff (8) upon which 
reliance was placed by the learned Vakil for 
the appellants is clearly distinguishable. 
There it was ruled that after judgment for 
foreclosure absolute, asthe action is at an 
end, the plaintiff cannot obtain an order for 
appointment of a Receiver of the mortgage 
properties, even though the conveyance to „the 
plaintiff remainsto be settled. That princi- 
-ple has obviously no application to cases of 
decrees for sale, where after sale, as here, its 
validity may be questioned, and a fresh sale 
rendered necessary by reason of successful 
objettions on the part of the judgment-debtor. 
Even if we hold, therefore, that under rule 1 
of Order XL of the Code, the Court can ap- 
point a Receiver after decree only when such 
appointment is needed to enable the decree- 
holder to realise the fruits of his decree, the 
appointment in the case before us may be 
amply justified. Here it cannot be affirm- 
ed in any sense of the term that the mort- 
gage-suit has terminated; if, therefore, a 
case is made out for the interference of the 
Court, a Receiver may be properly appointed 
in respect of what must still be deemed 

(4) 2 Dr. & War. 356; 1 Con. & L. 400. 

(5) 31 C, 863. 

(6) 16 Ch. D. 544 at p. 551; B0 L. J. Ch, 529; 48 T. 
T, 682; 254 W. R. 553. 

(T) 20 Ch. D. 637. 

(8) 38 Ch, D. 197; 86 W. R, 571; 57 L. J. Oh. 563. 


the subject-matter of the litigation. The 
essential test is, whether the action is pend- 
ing [Salter v. Salter (9) and Shunmugam v. 
Moidin (10)]. In the events which have hap- 
pened, it cannot be seriously questioned that 
there is still a pending action in which a Re- 
ceiver may be appointed. The first contention 
of the appellants must, therefore, be over-ruled. 

In sofar asthe second contention of the 
appellants is concerned, it has been argued 
thatit is not competent to the Subordinate 
Judge to appoint a Receiver in respect of 
properties which are already in the- pos- 
session of the common manager appointed by - 
the District Judge under section 95 of the 
Bengal Tenancy Act. It has been suggested 
that if such an appointment were allowed 
there might be a conflict of authority between 
the Receiver and the common manager, and 
that in any event it would not be competent 
to the Receiver to remove from possession 
the common manager, inasmuch as under 
Order XL, rule 1, sub-rule (2), the defendants 
have not a present right to remove him. Tt 
has further been argued thatas the proper- 
ties are in charge of the common manager, 
they are in one sense in the custody of the 
law and that consequently the appoint- 
ment of a Receiver is needless. We are not 
prepared to accept as well-founded the broad 
contention that the provisions of Order XL, 
rule 1 of the Code arecontrolled by those of 
section 95 of the Bengal Tenancy Act. In 
our opinion, there may arise cases where 
a Receiver may have to be appointed in res- 
pect of the properties for which a common 
manager has previously been appointed. The 
object and scope of the two appointments 
are entirely distinct. A common manager is 
appointed by the District Judge where, by 
reason of disputes between the co-owners of 
an estate or tenure as to the management 
thereof, inconvenience to the public or injury 
to private right is likely to ensue. A Re- 
ceiver, on the other hand, is appointed by a 
Court for the protection of the rights of the 
parties to the litigation. The appointment 
of a common manager may save the property 
from mismanagement, but good management 
may notalways be sufficient for the protection 
of parties who are litigating in respect of 


that property. Assuming that a property in 
2) (18962 P. 291; 65 L. J. P.117; 75 L. T. 7; 45 W. 


R.7 
(10) 8 M. 229 at p. 233, 
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the possession of the defendant in a suit to 
enforce a security is well managed, yet for 
the protection of the rightsof the plaintiff 
mortgagee, theappointment of a Receiver may 
be essential. If, therefore, a Receiver is ap- 
pointed in respect of pruperty which is 
already in the possession of a common mana- 
ger, the possession of the common manager 
need not necessarily be disturbed. The 
common manager under the direction of the 
District Judge may have to apply a cer- 
tain portion of the income for the benefit 
of one or more of the co-sharers. If 
the interest of such co-sharers in the joint 
estate is the subject matter of the litigation 
in which the Receiver is appointed, the effect 
of the appointment of the Receiver is to en- 
title him to obtain from the common manager 
whatever is payable to the co-sharers in 
question. Such sum, when paid to the Re- 
ceiver, would be paid by him into Court to 
the credit of the suit in which he has been 
appointed. Consequently, it is conceiveable 
that a Receiver may very well be appoint- 
edin respect of property which is already 
in the hands of a common manager and such 
appointment may be essential for the protec- 
tion of persons who could not otherwise obtain 
any control, for the protection of their own 
rights, over the assets in the hands of the 
common manager. We are unable to appreci- 
ate how there must be a conflict of interest 
or authority between the Receiver so appoint- 
ed and the common manager. In the case 
before us, however, even the possibility of 
‘any conflict has been avoided by the ohviously 
reasonable course adopted by the Subordinate 
Judge. The common manager has been ap- 
pointed Receiver; as common manager he 
manages the property under the direction of 
the District Judge, but the funds in his hands 
which belong to the judgment-debtors in the 
mortgage-suit must be applied by him as Re- 
ceiver under the direction of the Subordinate 
Judge. The second ground taken on behalf 
of the appellants consequently fails. 

The result, therefore, is that the order of 
the Court below must be affirmed and this 
appeal dismissed with costs. We assess the 
hearing fee at five gold mohurs. 


Appeal dismissed. 
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PUNJAB CHIEF COURT. 
Crvin Reviston No. 847 or 1910. 
March 29,1911. 

Present:—Mr. Justice Rattigan. 
NUR BAKHSH—Derenpant—PeritronEr 
versus 
AHMAD BAKHSH—Piaintirr— 
RESPONDENT, 

Appeal—Party not entitled to appeal when decree in 
his favour—Finding upon unnecessary issue—Res 
judicata. 

Plaintiff sued defendant for rent of a house. 
Defendant pleaded that he himself was the owner 
and denied that he was the%tenant of the plaintiff. The 
Court found that the defendant was not the owner 
of the house but dismissed the suit on the ground 
that there was no proof of the defendant having 
ever been the tenant of the plaintiff, who (the Court 
found) was the owner: 

Held, that although the finding of the Court upon" 
the issue of ownership was adverse to the defendant, 
the decree being in his favour upon other grounds, 
no appeal could lie, at his instance, from the finding 
of the Court upon that particular issue. 

In view of the fact that the plaintiff claimed rent 
from the defendant, the finding that the latter was 
not a tenant was per se sufficient for the purposes of 
the case so far as he was concerned, and the finding 
that he was not the owner was not necessary for the 
decision of the suit against him. 

Obiter:—Therefore, the finding on the question of - 
ownership could not be successfully pleaded as res- 
judicata as against the defendant in future litigation 
between the parties. 

Petition, under ssction 70 (a) of Act XVIII 
of 1884, as amended by Act XXV of 1899, 
for revision of the order of the Sub-Judge, 
Ist class, Lahore, dated the 7th December 
1909, confirming that of the. Munsif, Sharak- 
pur, dated the 17th June 1909, decreeing 
plaintiff’s suit. | 

Khawaja Kamal-ud-din and Lala Amar 
Nath, for the Petitioner. ° 

Mr. O, H. Oertel and M. Mahbub Beg, for 
the Respondent. 

Judgment.—Plaintiff sued for a sum 
of Rs. 44 which he claimed to be due from 
the defendants (who were father and son) 
as rent for the use and occupation of a cer- 
tain house. Defendant No.2 (the father) 
pleaded that he was himself the owner of 
the house, and both defendants denied that 
they were the tenants of the plaintiff. With 
the pleadings of defendant No. 1 Iam not 
now concerned, 

The Munsif, upon the pleadings, framed 
as the first issue in the case, the question 
whether defendant No. 2, Nur Muhammad, 
was the owner of the house, and upon the 
evidence adduced before him, he held that 
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defendant No.2 was not such owner. He 
held, however, that the claim as against the 
latter must fail as there was no proof that 
he had at any time been the tenant of 


plaintiff, who (upon his findings) was the- 


owner, a decree for the full amount claimed 
was passed against defendant No. 1, but the 
suit was dismissed against defendant No. 2. 
The latter thereupon appealed to the District 
Judge, who, strange as it may appear, enter- 
tained the appeal but eventually dismissed 
it. Obviously, defendant No. 2 had no right 
of appeal to the District Judge from a decree 
which was in his favour. No doubt, the 
finding of the Muusif upon the first issue was 
adverse to defendant No. 2 but as the decree 
was in his favour upon other grounds, no 
appeal could lie, at his instance, from the 
finding of the Munsif upon that particular 
question. 

Defendant No.2 now asks me to revise 
this finding of the Munsif, but I fail to see 
how I should be justified in interfering I 
cannot say that the finding was entirely irre- 
levaut in view of the fact that the petitioner 
had by his own pleading invited a decision 
upon the point. But in view of the fact 
that plaintiff claimed rent from the petitioner 
the finding that the latter was nota tenant 
was per se sufficient for the purposes of the 
case so far as he was concerned, and the 
finding that he was not (as he claimed to be) 
the owner was not necessary for the decision 
of the suit against him. It is urged that 
this finding may hereafter be pleaded as res 
judicata between the petitioner and the 
plaintiff-respondent, With this aspect of 
the case I am not now concerned, but I may 
remark that as at present advised, I find it 
difficult to suppose that a plea of that kind 
could be successfully urged against the peti- 
tioner. It is true that the finding on this 
particular issue was against him, but as the 
decree was in his favour and as he was thereby 
debarred from appealing from that adverse 
finding in a case in which aright of appeal 
would have accrued to him if the decree had 
“been agains him, I know of no authority 
to support the suggestion that this finding 
might hereafter be regarded as having the 
force of res judicata. On the other hand, 
West J., in Anusuyabad v. Sakharam Pan- 
durang (1) observed; “A point is not 


ee decided against any party who is not 
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allowed the opportunity of questioning the 
decision, and no appeal lies against a merely 
incidental decision by one who is not pre- 
judiced by the concluding decision to which 
the partial ones are but subsidiary,” [see 
also Ghela Ichharam v. Sunkal Ohand 
(2) and Jamatt-un-nissa v. Lutf-wn-nissa 
(3)]. Again, we have the authority of their 
Lordships of the Privy Council for the propo- 
sition that in case where the defendant sets up 
two grounds of defence to the relief sought by 
the plaintiff and succeeds on one which causes 
the dismissal of the plaint, the decision on the 
other issue in plaintiff’s favour cannot be said 
to be material to the determination of the suit; 
it is, therefore, not res judicata, and no ap- 
peal would lie from it because “the decree 
was not based on it bat was made in spite 
of it” [Run Bahadur Singh v, Lacho Koer 
(4); Of. also Thakur Magundeo v. Thakur 
Mahadeo Sinyh (5); Gurdeo Singh v. Chandra 
dikah Singh (6); Shib Oharan Lal v. Raghu 
Nath (7); Malik Rahim Baksh v. Musanimat 
Fakhar-un-nissa (8)]. 

As no injustice is likely to arise in the 
future by reason of the finding to which the 
petitioner takes exception, I see no reason to 
interfere at present, and I accordingly reject 
this application. In my opinion the petitioner 
was ill-advised in preferring this application, 
and I, therefore, direct that he pay the costs 
of the proceedings in this Court. 

Application rejected, 

(2) 18 B. 597 at p. 600. $ 

(3) 7 A. 606. 

(4) 110. 301; 12 I. A. 28. 

(5) 18 C. 647 at p. 650. 
aie 36 C. 193 at p. 218; 5 C. L. J. 611; 1 Lad, Cas. 


7) 17 A. 174 at p. 186, 187, 191. 
8) 31 P. R. 1898. 





CALCUTTA HIGH COURT. 
Seconp Civiu AprnaL No. 2449 or 1908. 
March 1, 1911. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 
SABJAN BEWA— DEFENDANT — 
APPELLANT 
VETEUS 
ANSAR-UD-DIN—Puarntire-— 


RESPONDENT. 

Muhammadan Law—Widow—Posseasion of husband's 
property—Unpaid dower debt—No consent of husband 
or his heirs neceseary—Possession to be without force or 
fraud. 
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Under the Muhammadan Law, when a widow is 
in possession of the undistributed property of her 
deceased husband, such possession having been ob- 
tained lawfully and without force or fraud and 
her dower or any part of it is due and unpaid, 
she is entitled as against the: other heirs of her 
husband to retain possession until her dower debt 
is paid, but she must account to them for the pro- 
fits received. 

Ameeroonissa v. Moradonnissa, 6 M. I. A. 211 and 
Bachun v. Hamid Hossein, 14 M. J. A. 377; 10 B. L. R. 
45; 17 W. R. 113 (P.O), relied upon. 

The possession of a widow need not bs obtain- 
ed by agreement with her husband or his heirs; it 
should be possession lawfully obtained without force 
or fraud. 

Appeal from the decree of the Sub-Judge 
of Dacca, dated August 5th, 1908, modifying 
that of the Mansif of Naraingunge, dated 
July 31st, 1907. 

Babu Mukunda Nath Roy, for the Appel- 
lant. - 

Dr. Sarat Ohandra Basak, for the Respond- 
ent. 

Judgment.—This is an appeal on be- 
half of the first defendantin a suit for re- 
covery of possession of land. The subject- 
matter of the dispute originally belonged to 
a Mahomedan by name Sarafat who died about 
the year 1897. He left two widows, who are 
the first two defendants in the present suit, 
a son, now dead, by the second widow, and 
two sons by another wife who had predeceased 
him. He also left a, nephew; the son of his 
brother, who is the plaintiff in the present 
action. After his death; his property, after 
successive devolution, to the details of which 
reference is not necessary for our present 
purpose, vested in his son Said-ud-din. 
Upon the death of the latter, the plaintiff 
sues to recover possession of a two-thirds 
share by right of inheritance. The claim is 
resisted by the first widow as also by two 
usufructuary mortgagees, who have derived 
title from the heirs of the original owner. 
The first widow resists the claim on the 
ground that so long as her dower to the ex- 
tent of two hundred rupees remains unpaid, 
she is entitled, under the Mahomedan Law, 
to continue in possession. The Court of first 
instance found that the widow was entitled 
to the dower debt, and made a conditional 
decree infavour of the plaintiff, and that 
upon payment by him of a proportionate 
share thereof, he would recover possession. 
As regards the usufructuary mortgagees, the 
Court held that the plaintiff was bound to 
redeem them or to wait till the expiry of 
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the term fixedin the mortgage instruments. 
Against this decree the plaintiff appealed to 
the Sub-Judge who has affirmed the decree 
of the original Court so far as the usufruc- 
tuary mortgagees are concerned, but ‘has 
varied it in so far as the widow is concerned. 
The Subordinate Judge has held that the 
plaintiff is entitled to recover possession from 
the widow without payment of the dower 
debt, and that the widow might claim her 
dower by way of set-off if the plaintiff should 
hereafter sue her for recovery of mesne pro- 
fits. The widow has noW appealed to this 
Court and on her behalf it has been argued 
that the decree made by the Subordinate 
Judge is contrary to well-recognised princi- 
ples of the Muhammadan Law, and that the 
plaintiff is not entitled to recover possession 
from her till her dower debt had been satisfi- 
ed. Inouropinion, this contention is well- 
founded and must prevail. 


16 cannot be disputed that under the 
Muhammadan Law, when a widow is in pos- 
session of the undistributed property of her 
deceased husband, such possession having been 
obtained lawfully and without force or fraud, 
and her dower or any part of it is due and 
unpaid, she is entitled as against the other 
heirs of her husband to retain sich pos- 
session until her dower debt is paid; but she 
must account to them forthe profits receiv- 
ed. This position is established by the deci- 
sions of the Judicial Committee in the cases 
of Ameeroonissa v. Moradonnisia (1) and 
Bachun v. Hamid Hossein (2). The same 
view has been uniformiy adopted in this 
Court inthe cases of Woomatool Fatima ev. 
Meeriamunnissa (8); Ahmed Hossein v, 
Khodeja (4); Tojim v. Wahed Ali (5); 
Bakreedan v. Ummatul Fatima (6) and Uma- 
tul Mehdi v. Kulsum (7). The cases of 
Wahid-un-nissa v. Shubrathun (8) and Baza- 
yet Hossein v. Dooli Chand (9) do not militate 
against this view, as they are authorities 
merely for the proposition that a widow, 
though her dower remains unpaid, cannot 


follow the estate of her husband when it has ` ` 


(1) 6 M. I. A. 211. 

(2) 14 MLA. 377; 10 B.L.B. 45; 17 W.R. 113 (P.C). 
(3) 9 W. R. 318. 

(4) 10 W. R. 369. 

(5) 22 W. R. 118. 

(6) 3 0. L. J. 541. 

(7) 35 0. 120; 80. L. J. 245. 

(8) 6 B. L. R. 54; 14 W. R. 239. 

(9) 5 I. A. 211; 40. 402, 
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passed into the hands of bona fide purchasers 
for value without notice of her claim. It 
has been contended, however, by the learned 
Vakil for the plaintiff-respondent, upon the 
authority of the decision in Bibi Tasliman v. 
Bibi Kariman (19), that the possession of the 
widow cannot be maintained as against the 
heirs, unless it is established that such pos- 
session was obtained by agreement with 
either her husband or his heirs. We are un- 
able to adopt this view as a correct exposition 
of the law onthe subject. The attention of 
the learned Judges Who decided the case of 
Bibi Tasliman v. Bibi Kariman (10) was 
drawn cnly,to the caseof Amanatunnissa v. 
Bashirunnissa (11); their attention does not 
appear to have been invited to the later deci- 
sion in Muhammad Karimullah v. Amani (12) 
where the contrary view adopted in Amani v. 
Karimullah (18) was affirmed. In our opi- 
nion, the effect of the decision in Amanatun- 
nissa v. Bashtrunnissa-(11) is to fritter away 
the rule laid down by their Lordships of the 
Judicial Committee, and we are in agreement 
with the weighty criticism on that case by Sir 
Richard Wilson in his valuable treatise on 
Anglo-Mahomedan Law, 8rd Edition, sec- 
tion 162, It is worthy of note that the view 
taken in the case of Amanatunnissa v. Bashir- 
unnissa (11) isnot in agreement with the 
earlier decision in Balund Khan v. Janee 
(14) and that the decision in Miran v. Naji- 
ban: (15) was disapproved in Imdad Hossein 
v. Hosseinee Buksh (16). Consequently, the 
decision in Ameerun v. Raheemun (17) must 
also betaken to have been disapproved. 
In this divergence of judicial opinion. 
amongst the learned Judges of the Agra and 
Allahabad High Courts, we must adhere 
to what has been recognised as the rule, 
on the subject- in this Court. Tt must 
further be observed that the limitation sug- 
gested would practically nullify the rule, 
for if a widow has got into possession by an 
agreement with her husband or his heirs, it 
is inconceivable how any case could come 
into Court for recovery of possession of the 
estate from her hands ; in other words, to 

(10) 6 Ind. Cas, 44; 12 C. L. J. 584, 

(11) 17 A. 77, 

(12) 17 A. 93. 

(18) 16 A. 225. 

(14) 2 A. H. C. R. 319, 

(18) (1867) 2 Agra H. C. R. 335. 

(16) 2 A. H. C. R. 327, 

(17) 2 å. H. 0. R. Part II, 162. 
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bring the case within the principle adopted 
by the Judicial Committee, namely the pos- 
session of the widow to be maintained by a 
Court of Justice, must be possession Jawfully 
obtained, without force or fraud, it need not 
necessarily be possession obtained by an 
agreement with her husband or his heirs. 
We may add that the cases of Mehrun v. 
Kubeerun (18) and Ali Muhammad Khan v. 
Azizulluh Khan (19) do not support the view 
taken in Amanatunnissa v. Bashtrunissa (11) 
because in the first of these cases, it does not 
appear that the widow had possession since 
her husband’s death, and in the second, it was 
merely decided that the lien fur dower claim- 
ed by the widow was personal to herself, and 


“did not pass to a purchaser of the estate 


The learned Vakil for the respondent has, 
however, suggested that the possession of the 
widow in this case was not in her character 
as widow of the original owner, entitled to 
realise her dower debt from the income of the 
property, but was rather possession as heir 
or guardian of her infant step-sons. This 
suggestion is ingenious, and does not appear 
to have been made at any stagein the Court 
below; but there is no substance init because 
so far as we are able to gather from the 
materials on the record, the widow came into 
possession immediately upon the death of 
her husband, and there is no reason why 
her possession should not be attributed to 
her character as widow of the original owner. 
In any event, there is nothing in her 
conduct to show that her possession was in- 
consistent with the character now claimed 
by her, The real controversy in the ori- 
ginal Court was whether she was entitled to 
get Rs. 200 or Rs. 10 on account of dower, 
while theargument addressed to the Sub- 
Judge.was that upou no principle recognis- 
ed by Muhammadan Law, could she claim to 
retain possession as against the heirs. The 
suggestion, therefore, put forward for the 
first time in this Court does not carry 
any weight. The plaintiff claims not as the 
direct heir of the original owner, but as the 
heir of persons who were heirs of the original 
owner, and acquiesced in the possession of 
the estate by the widow. In our opinion 
the principle laid down in the two deci- 
sions of the Judicial Committee to which we 
have referred is applicable to the present 


“+ (18) 18 W. R. 46; 6 B. L. R. 60. 


(19) 6 A. 50. 
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case, and the appellant is entitied to con- 
tinue in possession till her dower debt has 
been satisfied. 

Theonly other question which requires 
consideration is as to the form of the decree. 
The Court of first instance, as we have 
stated, made a conditional decree for posses- 
sion in favour of the plaintiff upon payment 
of a proportionate share of the dower debt. 
The widow was satisfied with this decree 
and did not appeal againstit. The plain- 
tiff appealed and took up the extreme posi- 
tion with success that he was entitled to an 
unconditional decree for possession. That 
decree the widow has now convinced us, 
cannot be maintained, and, therefore, we are 
bound to consider what decree should be made 
[Parichat v. Žalim Singh (20)]. At one stage 
of the arguments, we were inclined to adopt 
the view that an account ought to be 
taken of the profits received by the defend- 
ant from the share sought to be recovered 
by the plaintiff, that against such profits 
‘Shonld be set-off the interest upon the 
dower debt and that then a decree in favour 
of the plaintiff should be made subject 
to the payment of the balance, if any, that 
may be found due to the widow. The 
suit, however, has not been so framed as 
it ought to have been, according to the ob- 
servations of Sir Barnes Peacock, CO, J., in 
Ahmed Hossein v. Khodija (4). The property 
is of small value; the plaintiff himself 
values it at Rs. 225; consequently, it is 
not an unreasonable assumption to make, as 
was made by Sir Barnes Peacock in the case 
of Umatul Woomatol vy. Meertamunnissa (8), 
that the profits received by the widow may 
be set off against the interest on the dower 
debt ; in other words, it may reasonably be 
assumed for the purposes of this litigation, 
that if the widow had received her dower 
debt immediately upon the death of her hus- 
band, she might have invested it in pro- 
perty which would have brought her ap- 
proximately the same amount of profit that 
she has actually realised by possession of 
the property in dispute. In this view, she 
would be entitled to remain in possession 
till the principal amount of her dower 
debt was paid to her, and this is in re- 
ality the decree which was made by the 
Court of first instance, that decree, in this 


(20) 30. 214, 
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view is, on the whole just and onght to be 
affirmed. ; 

The result, therefore, is that this appeal 
is allowed, the - decree of the Subordinate 
Judge set aside, and that of the Court of first 
instance.restored. The appellant will have 
her costs from the plaintiff both here and in 
the Court of appeal below. 

Appeal allowed. 


CALCUTTA HfGH COURT. 
Miscentangous Civi Appears Nos, 142 anp 143 
or 1910. a 
February 21, 1911. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 
Mohunt RAM SUNDAR DAS—Decret- 
HOLDE&— APPELLANT 
1ersus 


NATHUNI SINGH—Jovenent-pesTor— 


RESPONDENT, 

Execution of decree—Decree on mortgage executed by 
a member of joint Mitakshara family— Suit by another 
member—Declaration that share of mortgagor alone be 
subject to mortgage— Mortgage decree, whether capable 
of execution. 

A mortgage in respect of specified shares in cer- 
tain properties, was executed by a member of a 
joint Mitakshara family. The mortgagee obtained 
a decree on the mortgage. Thereupon another 
member of the family sued for a declaration 
that the properties covered by the mortgage belong- 
ed to the family and that consequently the mort- 
gagor had no authority to execute: the mortgage. 
It was declared in that suit that the properties 
were to be held by the mortgagor and his co-sharer 
in certain specified shares and that the share of 
the mortgagor was to be held subject to the mort- 
gage. Subsequently, the mortgagee prayed for sale 
of thespecified share of the mortgagor in execution of 
the mortgage decree: 

Held, that the decree-holder was entitled to bring to 
sale the specified share of the judgment-debtor for 
realisation of the judgment-debt, andthat there was 
no necessity forthe decree-holder to bring a separate 
suit for the purpose. 

Appeals from the orders of the First Sub- 
Judge of Mozaffarpur, dated March 11th, 
1910. 

Babus Umakali Mukherjee, Lachmi Narain 
Singh and Chandra Sekhar Banerjee, for the 
Appellant. 

Babus Dwarka Nath Ohakravart: and Gonesh 
Dutt Singh, for the Respondent. 

Judgment.—tThis appeal is directed 
against an order by which the Court be- 


low has refused exccution of a mortgage 
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decree made in favour of the appellant on 
the 22nd December 1905. It appears that 
the respondent executed a mortgage in 
favour of the appellant on the 27th Novem- 
ber 1900, in respect of specified shares in 
certain properties. The appellant subse- 
quently sued to enforce the security, and 
obtained the decree now under execution. 
Thereupon, on the llth March 1907, one 
Berhamdeo Narain commenced an action for 
declaration that the properties covered by the 
mortgage belonged to a joint Mutakshara 
family of which heehimself and the mort- 
gagor were members, and that consequently 
the mortgagor had no authority to execute 
the mortgage in respect of any defined share 
of the property. He, therefore, prayed that 
the mortgage and the decree based thereon 
might be declared void and inoperative 
and asked for a permanent injunction to res- 
train execution thereof. The Court of first 
instance found that the properties belonged 
toa joint Mitzkshara family as alleged, and 


- declared that the morigage and the decree 


for sale were null and void; but the Court 
also declared that the right, title and in- 
terest of the mortgagor might be sold in 
execution of the morlgage-decree. The 
decree-holder defendant then appealed to 
this Court and the decision on appealis to 
be found reported in -Mohunt Ram Sundar 
Das v. Berhamdeo Narain (1). The result of 
the appeal was to modify the decree of the 
original Court, It was held that the mort- 
gage was void only in so faras it affected 
the specific share of the mortgagor, and that 
the declaration of the Court of first instance 
that the right, title and interest of the mort- 
gagor must be sold in execution of the mort- 
gage decree could not be maintained ; it was 
further declared that the properties were to 
be held by the mortgagor and his co-sharer, 
the plaintiff, in certain specified shares, and 
that the share of the mortgagor was to be 
held subject to the lien of the mortgagee for 
the sum advanced on the mortgage with in- 
terest due thereunder, This decree was made 
on the 8th July 1909. On the 24th Novem- 
ber following, the decree-holder prayed for 


sale of the specified share of the morigagor- 


in execution of the decree obtained by him 

on the 22nd December 1905. The judgment- 

debter thereupon objected that the decree 

was incapable of execution ; that the effect of 
(1) 2 Ind, Cas, 986; 140, W. N. 652. 
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the decision of this Court in the suit men- 
tioned was to invalidate the decree, and that 
the only remedy of the decree-holder was to 
institute a fresh suit to enforce the lien de- 
clared by the decree of this Court. The 
Subordinate Judge has held that this objec- 
tion is well-founded, and in this view, he has 
dismissed the application for execution. The 
decree-holder has now appealed to this Court, 
and on his behalf it has baen contended, that 
the decree is capable of execution, and may 
be enforced by sale of the specific shares to 
which the title of the mortgagor was declared 
by the decree of this Court. The answer to 
the question raised must depend upon a 
construction of the decision ofthis Court in 
the suit commenced by the co-sharer of 
the mortgagor, and upon a consideration of 
the principles applicable to cases of this des- 
cription. 

It cannot be disputed that the difficulty 
in the case before usis attributable in part 
at least to the circumstance that when the 
decision of the original Court in the regular 
suit was modified by this Court, a self. 
cortained decreas was nob prepared; if this 
course had been pursued, no question could 
have arisen as to the extent to which the 
decree of the original Court was effected by 
the decision on appeal. But there is, in our 
opinion, no real difficulty in the solution of 
that question, if we bear in mind certain well- 
recognised principles, though it may be con- 
ceded that none of the judicial decisions upon 
which relianc3 has baen placed by both sides, 
aud to which we shall presently refer, is 
directly in point. In the case of Mahabeer 
Persad v. Ramyad Singh (2) the contest arose 
between aco-sharer of the mortgagor him- 
self a member of a joint Mitakshara family, 
and the purchaser at the sale in execution of 
the mortgage-decree. In the case of Jamuna 
Pershad v. Ganga Parshad (3) the contest was 
between the purchaser at the sale in execu- 
tion of a mortgage-decres based on a mortgage 
created by a member of a joint Mitakshara 
family and persons who claimed under the 
mortgagor. In the case of Banwari Lal 
vy. Sheo Sanker Misser (4) the contest 
was between a purchaser at a private 
sale from a member of a joint Mttakshara 
family and the co-sharer of the trans- 

(2) 12 B, L. R. 90; 20 W. R. 192. 

(3) 19 C. 401. 

(4) 1 Ind. Cas. 670; 13 C. W. N. 816, 
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feror. In each of these cases ib” was 
ruled that the purchaser was liable to have 
the property taken away from him, though 
he was entitled to acharge upon the share 
of the transferor defined and specified in the 
decree of the Court: in other words, the 
Court refused restitution of the interest 
transferred except on condition that such 
interest was forthwith defined and made 
at once available for re-payment of the price 
received by the transferor. This view was 
substantially approved by their Lordships of 
the Judicial Committee in Madho Parshad v. 
Mehrban Singh (5) although as in that case 
the suit for cancellation of the conveyance 
by the co-sharer of the transferor was 
brought afterthe death of the latter, that 
is, after his interest in the joint property 
had passed by survivorship to the co-parcener, 
the Court held that he was not effected by 
any equity of the kind described. In the 
case before us, however, the suit for decla- 
ration of the invalidity of the mortgage and 
the decree founded thereon was commenced 
before the decree could be executed and the 
mortgaged premises brought to sale.. On the 
analogy of the principle deducible from 
the cases mentioned, the Court, therefore, 
defined the shares of the mortgagor in the 
properties mortgaged, and declared that tke 
mortgagor was to hold them subject to the 
lien of the mortgagee for the re-payment of 
the mortgage consideration. It is worthy 
of note that the co-parcener of the mortgagor 
did not askfor any opportunity to redeem 
the mortgage, and consequently no decree 
for redemption was made, as was done in 
the cases of Jamuna Parsad v. Ganga Parsad 
(3) and Banwari Lal v. Sheo Sanker (4). 
The result was that the co-sharer who might 
have asked ‘for leave to redeem, lost his 
opportunity. The questions in controversy, 
therefore, were necessarily restricted in 
scope and could be deemed to arise only 
as between the mortgagee and the mort- 
gagor. The judgment-debtor has suggeste 
“ed that the decree in the mortgage suit 
has been rendered inoperative in its entirety 
and that, in substance, there is no decree 
capable of enforcement, and the learned 
Vakil on his behalf has in fact contended 
that the decree-holder must be driven toa 
regular suit, although if a suit were now 
brought to enforce the lien which the 


(5) 18 0. 157; 17 I. A. 194. 
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mortgagee possesses upon the share of the 
mortgagor as specified in the decree of this 
Court, there would be no possible defence 
to the action. In support of this objec- 
tion, reference has been made to rule 14 of 
Order XXXIV of the Civil Procedure Code 
of 1908. That section provides that where 
a mortgagee has obtained a decree for the 
payment of money in satisfaction of a claim 
arising under the mortgage, he shall not 
be entitled to bring the mortgaged property 
to sale, otherwise than by instituting a suit 
for sale in enforcement of the mortgage. 
We have been invited to apply this rule to 
the case before us, read with section 100 of 
the Transfer of Property Act and rule 15 of 
Order XXXIV of the Code of 1908. In our 
opinion, these provisions do not affect the 
position of the appellant. The decree ob- 
tained by him on the 22nd December 1905 
entitles him to realise from the respondent 
a certain sum of money: the decree further 
directs that upon failure of the defendant to 
pay the specified sum within the prescribed 
time, the mortgaged property is to be sold 
by auction. The effect of the decree of this 
Court in the regular suit was, in substance, 


- to leave untouched the decree in so far as it 


made the mortgagor-defendant responsible 
for payment of the specified amount. The 
true result of the decree of this Court was to 
declare that the mortgagee could realise out 
of the share of the mortgagor therein deter- 
mined, and specified his judgment-debt. It 
would manifestly bean idle formality to 
compel the decree-holder to have recourse to 
another suit in which the decree for money 
would be re-produced with a direction added 
that, in the event of non-payment, the specifi- 
ed share of the mortgagor in the mort- 
gaged premises should be sold. The reason 
which underlies rule 14 of Order XXXIV of 
the Code, was explained by this Court in the 
ease of Asutosh Stkdar v. Behary Lal Kir- 
tayam (6). The policy of the Legislature was 
to prevent the evil results which followed 
from sales of mortgaged propérties by mort- 
gagees in execution of money-decrees; 
these consequences are stated to have been 
three-fold, namely, first, the mortgagor who 
would ordinarily be entitled to the facilities 
afforded in a mortgage-suit for re-payment 
of the mortgage-debt is summarily depriv- 


(6) 85 0. Glatp.75;110.W.N. 1011; 60, L, 
J. 320, : 
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ed of the equity of redemption; secondly, a 
purchaser would hardly pay full value for 
the equity of redemption, as he would take 
subject to the unascertained claim of the 
mortgagee, with the result that the mort- 
gagee himself would purchase the property 
for a merely nominal sum; and thirdly, if 
the purchaser took the property without 
notice of the mortgage, and was subse- 
quently called upon to discharge the incum- 
brance, there might be great hardship upon 
him, unless he was afforded the benefit of 
the doctrine of estoppel. [See Mahabir Singh 
v. Sawa Bibi (7) and Mahamud v. Shib 
Sahaya (8); Anglo” Indian Codes by Dr. 
Whitley Stokes, Volume 1, page 734]. It is 
obvious that none of the evil consequences 
suggested could possibly happen in the case 
before us, because here the property would 
be sold at the instance of the decree-holder 
forced from his lien. The reasonable view 
to take, therefore, of the combined effect of 
the decree in the mortgage suit and the 
decree of this Court in the title-suit is to 
hold that the decree-holder is entitled in exe- 
cution of his decree to bring to sale the spe- 
cific share of the judgment-debtor for reali- 
sation of the judgment-debt. The learned 
Subordinate Judge appears to have held that 
the consequence of such view would be that 
the co-parcener will not have any opportunity 
to redeem. The answer is that the co- 
parcener had ample opportunity to do so 
and he never expressed any desire to 
redeem [see the observations of Maclean, 
C. J., in Lala Suraj Prasad v. Golap Chand 
(9)]. It is further difficult to appreciate how 
such co-parcener could be appropriately 
joined as a party to a suit to enforce the 
lien*in favour of the appellant against the 
specific share now owned by the respondent. 
Hence, the conclasion follows that the decree 
held bythe appellant must beexecuted against 
the shares of the properties defined by the 
decree of this Court in the regular suit, 

The result, therefore, is that the ap- 
peal is decreed, the order of the Subordi- 
nate Judge reversed, ard execution allowed 
to proceed. The appellant is entitled to his 
ecsts both here and in the Court below. We 
assess the hearing fee in this Court at two 
gold mohurs. 

(7) 17 A. 520. 

(8) 21 A. 809. 

(9) 28 0, 517, 
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It is conceded that this judgment will 
govern the other appeal, which will conse- 
quently be allowed with similar costs in both 
the Courts. 


Appeal decreed, 





PUNJAB CHIEF COURT, 
Sreconp Civiu Appear No, 246 or 1909. 
March 27, 1911. 

Present:—Sir Arthur Reid, Kr., Chief Judge, 
and Mr. Justice Kensington. 
Musammat MUKANDI KAUBR—Appsriant 
versus 
BULAKI MAL—RESPONDENT. 

P Transfer—Unfair yreference to one cre. 

tor. 

A transfer of property in favour of a creditor for 
valuable consideration is nob void merely because itg 
obvious effect is to defeat or delay the claim of a lesg 
vigilant creditor. 


Tahori Mal v. Ganga Ram, 81 P, R. 1908; 148 P, 
W. R. 2908 and Hakim Lul v. Mooshahar Saha, 34 C, 
999 at p. 1016; 6 O.L J. 410; 11 C.W.N. 889, followed. | 

Second appeal from the decree of the Ad- 
ditional Divisional Judge, Sailkot, dared 10th 
December 1908, reversing that of the Sub- 
Judge, Sialkot, dated 31st August, 1908, 

i The Hon’ble Mr. Shadi Lal, for the Appel- 
ant. 

Mr. Nand Lal, for the Respondent. 

Jgudgment.—In May 1897 the hus- 
band of the appellant obtained a decree for 
Rs. 2,104 with interest at& per cent, per 
annum against Murad Ali, respondent, in a 
Delhi Court. In 1906, the decree-holder 
attached in execution of his decree a house at 
Wazirabad, which was released on the ob- 
jection of Murad Ali’s father. 


On the 29th January 1907 certain land 
attached by the decree- holder was released on 
Murad Ali’s wife’s objection. On the same 
date the decree-holder applied for attachment 
of the land im suit, alleging that a fraudu- 
lent transfer might possibly be effected aud 
on the 13th February of the same year he 
made a further application for attachment 
of this Jand. The application was granted 
the same day and attachment was effected | 
14 days’ Tater. On the llth February 1907 
Murad Ali mortgaged thelsame land (219 kanals 
14 marlas paying Rs. 20-9-6 CGcvernment- 
revenue) to Bulaki Mal, respondent, for 
Rs. 1,500 on account of previous debts and 
registration was effected next day, 
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The case for the appellant is that Murad 
Ali was notindebted to Bulaki Mal and was 
at the most merely his agent for the sale 
of goods; that the mortgage was fraudulent 
and executed solely with the intention of de- 
feating the decree, no consideraton having 
passed, and that there was inany case anunfair 
preference of one creditor, which could not 
be maintained. On the facts we see no reason 
for differing from the lower Appellate Court’s 
finding that Murad Ali was indebted to Bulaki 
Mal in the sum of Rs. 1,500 at the date of 
the mortgage, and that the mortgage was 
effected with the intention of securing Bulaki 
Mal from Joss. The plea that Bulaki Mal 
paid no income-tax is based on an ad- 
mission of his that he paid none for the year 
in which he was examined, but he added that 
he paid Rs. 42 per annum until then and had 
been exempted from payment thal year in 
consequence of serious losses in grain trans- 
actions. On the question whether the pre- 
ference accorded to Bulaki Mal was fraudu- 
lent and should be set aside, we have no 
hesitation in following the rule laid down in 
Lahori Mal v. Ganga Ram (1), and in Hakim 
Lal v. Moushahar Sahu (2), that a transfer 
of property in favour of a creditor for valu- 
able consideration is not void merely because 
its obvious effect is to defeat or delay the 
claim of a less vigilant creditor. 

No attempt has been made to account for 
the delay from 1899 to 1906 in executing 
the decree, beyond pointing out that the 
decree was passed at Delhi and the property 
of the debtor was in the Gujranwala District. 
The facts dealt with in Dakhmi Narain v. 
Tara Singh (8), and in Chidambaram Chettiar 
v. Sami Aiyar (4), differ so obviously from 
these now before us as to deprive the appel- 
lant of the assistance on which she relies from 
those authorities. The appeal fails and is dis- 
missed with costs. Counsel’s fee thirty-two 
rupees. 

Appeal dismissed. 


1) 81 P. R. 1908; 148 P. W. R. 1908. ` 

2) 340. 999 at p. 1016; 60. L. J. 410; 11 0. W. 
N. 889. 

“"(3) 6P. R. “1901; P. L. R. 1900 p. 513. 

(4) 30 M. 6; 16 M. L. J. 427; 1 M. L.T, 351. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
First Civin APPBAL No. 82 or 1910, 
March 8, 1911. 
Present:—Mr. Piggott, A. J. ©. 
TILAK SINGH AND OTHERS— DEFENDANTS— 
APEELLANTS 
versus 


SHIB SINGH ano OTHERS—RESPONDENTS. 

Limitation Act (IX of 1908), s. 38l—Foreclosure, swit 
for—Possession, suit for, barred by limitation, effect of — 
Regulation X VII of 1806. 

Onthe 22nd June 1861 a mortgage-deed was 
executed by the ancestor of the defendants in fayour 
of the ancestor of the plaintsff. The period fixed in 
the bond was seven years. A suit for foreclosure on 
the basis of the bond was filed in 1909. The defence 
was that the suit was barred by limitation. In reply 
to this defence the plaintiff relied on section 31 of 
the Limitation Act of 1908: 

Held, that because the plaintiffs had not claimed 
possession of the property within 12 years from the 
date of the expiration of the term fixed in the bond, 
the suit for foreclosure was barred by limitation. 

Janki v. Musammat Jai Dei, 9 O. ©. 147, followed: 

Held, further, that section 3lof the Limitation Act 
of 1908 does not confer upon a plaintiff the right to 
sue for foreclosure under the provisions of the Trans- 
fer of Property Act, when no such suit would have 
been entertainable on the dayon which that Act 
came into force. 


Appeal against the order of the Additional 
Judge of Hardoi dated 30th May 1910. 

Pandit Gokaran Nath Misra, for the 
Appellant. 

Messrs. Ishwari Dayal and Ishwart Parshad, 
for the Respondent. 

Judgment.—tThis is a suit to enforce 
the terms of a simple mortgage-deed dated 
22nd June 1861 for a sum of Rs. 200. The 
plaintiffs have admittedly themselves 
acquired in‘ the interval a fraction of the 
equity of redemption, but they make up an 
account purporting to show a sum of 
Rs, 1,744-7 as still due to them, and they 
claim Rs. 1,500. The defendants denied all 
knowledge of the deed in suit and put the 
plaintiffs to proof of it, they also pleaded 
that, if there ever was such a deed as the 
one in suit, there was every reason to suppose 
that anything due under it must have been 
included in the consideration for a subsequent 
usufructuary mortgage of 22nd July 1868 
which was for a consideration stated at 
Rs. 1,650. The Court below, the learned 
Additional Judge of Hardoi, seems to have 
thought that there was something improper 
about the course adopted by the defendants 
in both putting the plaintiffs to proof of the 
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deed in suit and pleading that if it had ever 
existed it must have been paid off. He 
framed no issue on the point, and ireated the 
plea of the defendants regarding this deed 
of 22nd July 1868 asa mere argumentative 
plea against the existence or genuineness 
of the deed of 22nd June 1861 in suit. I note 
this point as bearing on the equities of the 
case, and am content to say that the defend- 
ants were, in my opinion, entitled, under the 
circumstances, to a definite finding as to 
whether or not the consideration for the 
deed of 22nd July 1868 included any debts 
due up to date by Gokil Singh, the mortgagor 
under the deed insuit or otherwise. Ido nos 
remit an issue on this point because, in my 
opinion, the plaintiffs’ suit is altogether 
objectionable and should be dismissed as it 
stands. It seems to me in fact that the 
present suit can only be characterised as a 
bold attempt to use section 31 of the Indian 
Limitation Act (IX of 1908) for a purpose 
for which that section was never intended, 
and which its wording will not cover. The 
suit as brought was one for sale, it was 
instituted on 21st June, 
course, within two yeara of the 7th August 
1908, the date on which section 31 of Act 
IX of 1908 came into force. It was at once 
pointed out to the plaintiffs that a snit for 
sale will not lie upon this mortgage-deed of 
22nd June 1861, which is plainly by its terms 
a mortgage by conditional sale. The plain- 
tiffs then replied that they had also asked 
for any other relief which the Court might 
think just, and they have persuaded the 
Court below into giving them a decree for 
foreclosure. It seems to me that the plain- 
tiffs Knew well enough what they were doing 
when they declined to ask for a decree for 
foreclosure in the first instance. What sec- 
tion 381 of Act IX of 1908 provides with 
reference to this particular point is that, 
notwithstanding anything contained in this 
Act or in the Indian Limitation Act of 1877, 
a suit for foreclosure may in this Province of 
Oudh be instituted within two years of the 
7th August 1908. The section does not say 
that a suit for foreclosure may be instituted 
upon a document in respect of which no suit 
for foreclosure would lie independently 
altogether of the provisions of Act IX of 
1908 or of Act XV of 1877. Now the right 
to bring a suit for foreclosure arises under 
the provisions of the Transfer of Property 


1909, and is, of ` 
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Act (LV of 1882); section 2 of the said Act 
expressly provides that nothing contained 
therein shall be deemed to affect any right 
or liability arising ont of a legal relation 
constituted before this Act came into force. 
The covenant in the deed in suit is for re-pay- 
ment within seven years, that is to say, by 
22nd June 1858. Twelve years from that 
date expired in the year 1880, before the 
Transfer of Property Act came into force. 
The deed in suit gives no possession to the 
mortgagee, and if the latter desired to 
enforce his rights under the said deed he 
had to proceed under Regulation XVII of 
1806, and to take action within a period of 
twelve years. This case is in fact exricily 
covered by the decision of a Bench of this 
Court in Janki v. Musammat Jai Det (1) 
and I have no doubt it would never 
have been brought into Court if the 
plaintiffs had not thought they had dis- 
covered a loophole in section 31 of Act 
TX of 1908 by which they might squeeze 
it through. There seem to me very strong 
grounds for presuming that the real reason 
why no attempt was never made to obtain 
an order for foreclosure under Regulation 
XVII of 1808 in respeot of the deed in 
suit was, thatthe matter had been other- 
-wise adjusted between the parties, as the 
‘defendants have pleaded, but [ am clearly 
against the plaintiffs on the point of law. 
The decree which the plaintiffs have obtained 
from the Court below is, a decree for fore- 
closure under the provisions of the Transfer 
of Property Act, but that Act confers upon 
the plaintiffs no right. to sue for foreclo- 
sure in respect of a mortgage by conditional 
sale on which the mortgagee would not 
have been entitled, on the day on which 
the Transfer of Property Act came into force, 
to obtain an order for foreclosure under the 
law previously existing. Oa this last point 
see the decision of their Lordships of the 
Privy Council in Srinath Das: v. Khetter 
Mohan Singh (2). I quite appreciate the force 
of the plaintiffs’ objection that Article 135 
of the second Schedule to the Indian Limi- 
tation Act (XV of 1877) must be invoked 
in order to show that the plaintiffs had 
not an existing right to file a suit for 
foreclosure when the Transfer of Property 
Act (IV of 1882) came into force. It is, 


(1) 90. C. 147. 
(2) 16 C. 693 (P. C.); 16 I. A, 85, 
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however, obvious that section 31, Act Ix 
of 1908, will not operate so as to confer upon 
the plaintiffs a right to issue a foreclosure 
notice under the provisions of Regulation 
XVII of 1806; and, in my opinion, it does 
not operate to confer upon the plaintiffs the 
right to file a suit for foreclosure under the 
provisions of the Transfer uf Property Act, 
if no such suit would have been entertain- 
able on the day that Act came into force. 

1, therefore, accept this appeal, set aside 
the order and decree of the lower Court 
and dismiss the plaintiffs’ claim with costs 
in both Courts. 

Appeal accepted. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Privy Counc Appean No. 14 or 1910. 
January 23, 1911. 
Present: — Mr. Evans, A. J. O., and 
Mr. Piggott, A. J. O. 

NARPAT SINGH AND orers—APPELLANTS 
versus 
KALKA BUX SINGH AND OTHERS— 

RESPONDENTS. | : 
Application for leave to appeal to His Majesty in 
Council—Decision of High Court,tarying the decision of 
the lower Court—Right to appeal as a matter of right 
—Variation in judgment, however slight, whether 
ives right of appeal. ; 
n Whero the decree of a lower Court is not wholly 
affirmed by the judgment ofa High Court, but is 
varied only in one particular, the person against 
whom such variation is made is entitled as of right 
toa certificate of appeal to His Majesty in Council. 
Raja Sri Nath Roy Bahadur v. Secretary of State for 
India, 8 C. W. N. 294; Diwan Abdul Hakim v. Hani 
Tal, 62 P. W.R. 1908; not followed. Pate 
Thakur Baldeo Bakhsh Singh v. Thakur Lalji Singh, 
100. C. 65, followed. i Da 
Application under section 110, Civil Pro- 
cedure Code, 1908. 
Pandit Gokaran Nath Misra, for the Ap- 
pellant. | 
Mesers. John Jackson and Champt Raz, for 
the Opposite Party. na 
Order. —This is an application under 
the provisions of Order XLV, rules 2 and 3 of 
the Civil Procedure Code, for a certificate to 
enable the applicants to appeal to His Ma- 
jesty in Council against a decree of this Oourt 
dated May 12th, 1910. There isno doubt 
that the value of the subject-matter of the 
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suit in the Court of first instance exceeded 
the limits of Rs. 10,000 fixed by section 110, 
Civil Procedure Code, and also that the value 
of the subject¢matter in dispute on appeal to 
His Majesty in Council exceeds the same sum. 
The question we have to determine is whether 
the decree appealed from affirms the decision 
of the Court below within the meaning 
of section 110 of the Code of Civil Pro- 
cedure (Act V of 1908); We find that ‘thé 
decree passed by this Court did vary the dec- 
ree of the Court of first instance which came 
before it on first appeal. It has been con- 
tended by Mr. Jacksen on behalf of the- 
Opposite party that the variation madeby this 
Court: in the decree of the Court of first 
instance was slight, and one rather of form 
than of substance, further that the appeal 
which the applicants desire to present has no 
connection with the particular point in which 
the decree of the Court of first instance was 
varied, but relates entirely to matters in 
respect of which this Court affirmed the de- 
cision of the Court below. Mr. Jackson ac- 
cordingly relies upon a decision of the Cal- 


-cutta High Court in the case of Raja Sri 


Nath Roy Bahadur v. Secretary of State 
for India (1), and upon another case re- 
ported as Diwaa Abdul Hakim v. {Hari 
Lal (2), which are authorities in sup- 
port of his contention, We find, however, 
that in Thakur Baldeo Bakhsh Singh v. 
Thakur Lalji Singh (8), a Bench of this Court 
expressly dissented from the Calcutta raling 
above referred to. Without further discuss 
ing the point of law involved we are content 
to follow the principles laid down in the pub- 
lished decision of this Court. We find that 
in the present case the-decision of this Court 
did modify in one specifie point the decree.of 
the Court below, and we hold that this being 
the case, itis not for us to inquire further 


‘regarding the particular points which may or 


may not be raised by the petition of appeal 
to His Majesty in Council. We hold that 
the applicants are entitled as a right to 
the certificate for which they ask. Their 
application is accordingly granted and usual 
orders consequent on the granting of such 
application should be issued in due course. 


Application granted. 
(1) 8 C. W. N. 294, 
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Abandonment—Absentee — Adverse posses- 
sion—-Co-sharers, possession of 95 
Abatement—Sole appellant dying pending ap- 
peal—No application ntade to bring representatives 
on record—Vakalatnama filed on behalf of the re- 

presentatives—Irregularity not affecting merits 


Absenteue—<Adverse possession—Co-sharers, pos- 
session of—Abandonment 957 
Abwah—Promise to supply wood—Not forming part 
of rent ~ Bengal Tenancy Act (VIII of 1885), s. 179— 

Regulation (VIII of 1819), s. 5. 

A patni lease executed before the Bengal Tenancy 
Act came into operation provided that tho. patnidar 
should supply wood for the cooking of the bhag of 
certain idol. On his default, the zemindar sued him 
for ths price of the article: 

Held, that as the value of tho wood was not incor- 
porated with and did not form an integral component 
of the rent of the patni, it should be considered as 
abwab and not recoverable, 

. Narendra Kumar v. Gora Chand, 3 C. L J. 391; 33 
C. 688 ; Aparna Charan v. Kasam Alt, 40.1. J. 527; 
10 C. W. N. 527; and Gayratullah y. Girish Chandra, 
12 0. W. N. 175, relied upon. 

Krishna Chandra v. Susila Soonduri Dassi, 8 C. W. 
N. 608 ; 26 C. 611, distinguished. 

The original patnidar having died, his representa- 
tives, the present defendants, were -called upon in 
1903 by the zemindar to execute a security bond, and 
they complied with the requisition agreeing to remain 
bound by the terms of tho original patni lease : 

Held, that the execution of the security bond did 
not amount to a new lease and that, therefore, gec- 
tion 149 of the Bongal Tenancy Act was of no assist- 
ance to the plaintif. Ransit SINGH v. BAHADUR 
SINGH | 47 
Accomplice — Uncorroborated evidence—Con- 

viction 978 





Admissibility —Bribery—Conviction on sole testi- 
mony of accomplices—Nature of corroboration of 
accomplice’s evidence necessary to sustain a con- 
viction— Previous statements of accomplices, whe- 
ther sufficient corroboration of their oridenco— 
Persons negotiating bribes, wwhether accomplices 

` A 








—~Corroboration—Evidence Act (I of 

1872), s 114 (b). 

It is not safe to convict an accused person on the 
uncorroborated testimony of an accomplice even if 
the former is the father or brother of the latter. 
Higa v. Experor, 1 P. W. R. 1911 Cr.; 19 P. L. R. 
1911 ; 39 
Accomplice’s evidence—Uncorroborated 

~-Evidentiary value 778 


i052 


s uncorroborated testimony of—° 





Accounts, suil for, against deceased guardian’s 
representatives, not maintainable — Practice — 
Plaintiff unable to prove his asscrtions~ Suit to be 
dismissed 

Accused—Assumption of guilty knowledge 73! 





--——’§ statement—Conyviction based solely 


on such statement 


Acts—GENERAL. 


ACÈ 1839-—-XXXIL. See INTEREST ACT. 


CE AEE E EA EEA 


1850-——-XVIIL. See JUDICIAL OFrIDERS LIABILI- 
TY ACT. 

1858S—XXXV. See LUNACY Act. 

IS60—XLYV. See PENAL Copr. 

186i—V. See Potice Acrt. 

1863—XX. See RELIGIOUS ENDOWMENTS Act. 

1865—III. See Cargiers Act. 

1865—X. See Scccyssron Act, 

1867—III. See GAMBLING Act. 

1869—JV. See Divorce Act. 

1870—VII. See Court Fers Act. 

IS7L1--XXITI. See Pensions Act. 

1872—I. See Evipexcr ACT. 


“1872—1X. See Contract Act. 


18738—X. See Oatus Act. , 

1875—IX. See MAJORITY Act. 

1877—I. ‘See Sprcivic RELIEF Act. 

1877-—III. See REGISTRATION Ace. 

1877—XV. See LIMITATION Act. 

1878—I. See Opium Act. 

1878-—VII. See Forest Act, 

1878—XI. See ARMS ACT. 

1879—XVIII. See Lecar PRACTITIONERS Act. 

1881— V. See PROBATE AND ADMINISTRATION ACT, 

1882—IV. See TRANSFER OF PROPERTY ACT, 

1882—V. See EASEMENTS ACT. 

1882—VI. See COMPANIES Act. 

1882—XiV. See Civiu Procepcre Conr. 

1884~-X1II. See PUNJAB MUNICIPAL Act. 

1887—IX. See Provincian Swann. Cause 
Courts Act. 

18S89—VII. See Succession CERTIFICATE ACT, 

1890—VIIT. See GUARDIANS AND Warps Acr, 

1880—1X. See RAILWAYS ACT. 

1894—TI. | See LAND ACQUISITION Act. 

1898—V. See CRIMINAL PROCEDURE CODE. 

1899—If. See STANP ACT. 

1899—L1II. See Corny or WARDS ACT. 

1899--]X. See ÅRBITRATION Act. 

1907— 111. .See PROVINCIAL INSOLVENCY Act, 

19808—-V. See Civit Procepure Cope, 

1908 —1K. See LIMITATION AOT. 

1g09—ILL, See Prusivency Towns Insonyency 

Act, 
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Acts—LOCAL. 


Act 1831—VI. See Mapras REGULATION. 

1864 —11. See Mapras REVENUE Recovery Act. 

1865—VIIi. See Mapras RENT Recovery Act. 

1866— All. See Sinn Courts Act. 

1€67—I. See BENGAL EXCISE Act. 

1869—1. See Qupu Estates Act. 

1870—VI. See Benean ViLLAGE CHOWKIDARI 
Act. 

1878--[1I. See Mapras Civu Courts Act. 

1876—XVIUI. See Ouv Lats Act. 

1878—XII. See PUNJAB Laws Act. 

187)-—-}]X. See Bencau Court or Warps ACT. 


ee TL] 


1879--XVIL. See DEKKHAN AGRICULTURISTS’ 
RELIEF ACT. 
See Benaat Cess Roaps AND PUBLIC 


1880-—-IT. 
j Works Act. 
See N.-W. P. RENT Act. 
See CENTRAL Provinces LAND 
REVENUE Act. 
1882 — 11, See BENGAL EMBANKMENT ACT. 
1882-- V. See MADRAS Forest Act. 
1884—III. See BENGAL MUNICIPAL Act. 
1884—V, See MADRAS LOCAL BOARDS ACT. 
1884-——X VIII. See PUNJAB COURTS Act. 
1885 — VIII, See BENGAL TENANCY Act. 
1886— XXII., See Oupm RENT Act. 
1887 —IV. Ore BOMBAY PREVENTION OF GAMBL- 
ING ACT. ` 
1887—XVI. See PUNJAB TENANCY Act. 
1887—XVII. See PUNJAB LAND REVENUE Aci. 
1§88--VI. See Gusrar TALUKDARS Act. 
1891—XX, See PUNJAB MUNICIPAL Act, 
1895-—-11T. See MADRAS Act. 
1897--V. See BENGAL ESTATES Partition Act. 
1899—I. See BURMA GAMBLING Act, 
1900—-XIII. See PUNJAB ALIENATION OF LAND 
Act. 
1901—-IJ. See AGRA Tenancy Act. 
1901—-IIT, See Bousay District MUNICIPALITIES 
Act. ' 
1901—ITI. See U. P. LAND REVENUE ACT. 
1908—III. See BENGAL Moror-Car AND CYCLE 
Act. 
See Act. 


~ 1881—XII. 
~ 1881—XVIII. 


ELETTA HIH 


m 1904-—IE. 
— 1904-—JI, See BOMBAY MOTOR VEHICLES Act. 
m 1905—-II. See PUNJAB PRE-EMPTION Act. 
—— 1906—IV. See BENGAL ACT. 

a~ 1908-—I. See MADRAS Estates LAND Act. 


1908 — V]. See CHOTA NAGPUR TENANCY Act. 
1909—I. See BENGAL GENERAL CLAUSES Act. 
Regulations. 
imaman na waana 1798 — XT. See REGULATION. 
Pana 1799~ V. See REGULATION. 
ene anne ne LBOG—KVIT, See REGULATION. 
rte cone 1819— VIII. See Parni REGULATION. 


1819— VIII, See REGULATION. 
one te nen 1822-—VII. See REGULATION. 





nme an wane meae L825 — AT, See BENGAL REGULATION. 
a ne 1884—TTT. See REGULATION. 
tenn oy ome LOOG— XVII. See REGULATION, 
Statutes. 
1858 —.... See GOVERNMENT OF INDIA Act, 


See Army Acr. 

1895—~..... See ARMY (AnnuaL) Act. 
24—25 Vie. C. 104. See HARTER Acr. 
24—25 Vie. C. 104. See Hien Courts Act, 


1881-—.... 
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Act H of 1904 was repealed by Bengal Act IV 
of 1906 202 


Act of state, meaning of 1 862 


Administration, Letters of. See LETTERS oF 
ADMINISTRATION. 





pendente lite—Necessity of 
appointment < 1 


Admissibility. See EVIDENCE; REGISTRATION. 








ee Statement by a deceased person 
made to a Magistrate in the absence of the aces 


Admission, Court not to go behind 913 
`. of Pleader—-Mistake of law 621 


b a 
Adoption. See Custom; HINDU Law; MUNAN- 
MADAN Law, 





—Burden of Proof 541 


Adverse possession—Absentee—Posser- 
sion of co-sharer 957 


= Allotment of sharo to 
minor—Possession by gnardian—Presumption as 
to possession for minor—Title by adverse possession 








---Onus of proof 505 
— m Commencement of limita- 
tion 796 


846 


Mortgage—Extinguishment 
of mortgagor’s right by adverse possession of a 
slranger—Position of mortgagee— Whether title by 
adverse possession snbject to mortgagee’s claim to 
enforce sale 




















431 
—_—— against mortgagor—Mort- 
gagee bound to sue within 12 years 990 


oO Non-payment of rent by 
tenant for many years : 119 


~ mn by mortgagee 











Possession of daughter-in- 
law after death of widow 





eo Possession of mortgagee for 
over 12 years—Sale to mortgagee—Suit attacking 
mortgage and sale within 12 years from date of 
sale but beyond 12 years from date of mortgage 








— against nearest reversion- 
er not adverse to remoter reversioners 




















300 

- - ~~~— Right of widow to exercise 
urima right 5, 156 
—— Settlement under Oudh Law 

391 





Widow—Reversioner 146 


Burden of _ proving - posses- 
sion within 12 years—Landlord and tenant—Plead- 
ings— Deniul of title. 

Plaintiffs sued for possession alleging that the ~ 
defendants were their tenants. The defendants 
pleaded that they were not the plaintifs?’ tenants 
and that they had been in adverse possession for 
more than 12 years prior to the institution of the suit: 
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Adverse possession—contd. 


Held, that in the circumstances the plaintiffs 
were bound to prove not only title but also their 
proprietary possession within twelve years prior to 
tho suit. 

Hajikhan v. Buldeo, A. W. N. (1901) 188; Motar v. 
Dipa, A. W. N. (1882) 40, referred to. BrisuaL 
BAHU v. RAMESHWAR SAHU 








——— among co-owners — COo- 
owners, repudiation of title of—Profits, non-receipt of, 
effect of. 


Where property is owned by several co-owners: 
the mere fact that one of them has not received 
the profits of the property, is no proof that the 
possession of the other co-owners was adverse} 
to establish adverse possession of the other co- 
owners it is necessary for them to prove that they 
expressly repudiated the title of their co-owner 
to his knowledge, and that they held the property 
after such repudiation for 12 years before suit. 

Jogendia Nath Rat v. Baldeo Das, 35 C. 961; 12 
C. W. N. 126;6C. L. J. 785, referred to. BHARAT 
Prasap v. GANGA BAKHSH 











Decree for share—Running 
of time. ® 


The existence of decree in favour of a person in 
respect of property does not per se stop the running 
of limitation when the property continues in the 
possession of the defendant. Purura VALAPIL AYISSA 
v, LAKSHMANA PRABHU, 2 M. W. N. 207; 9 M. L. Tos 








Res judicata — Person in 
possession receiving payment as mortgagee cannot 
plead adverse possession—Estoppel— Redemption by 
co-sharer-—Limitation, 


In 1894 the plaintiff sued fdr a declaration of his 
title by adverse possession, bhi the suit was dismissed 
on the ground that his title by adverse possession was 
not established. More than 12 yeais after the first 
suit, he again sued for a declaration of his title on 
the same ground: ° 

Held, that the second suit was not barred by 
res judicata, 

A person, who while in possession of certain pro- 
perty, took an assignment of a mortgage-decree upon 
the same property and allowed the puisne mortgagee 
to make the payment under that decree and redeem 
the properly, cannot later on be allowed to set 
up that at the date of payment by the pnisne mort- 
gagee he was holding the property under an adverse 
title, and that by taking the assignment and receiving 
the payment from the puisne mortgagee he must be 
deemed to have acknowledged the title of the mort- 
gagor to the equitr of redemption in the property. 

Obiter—-(1) So long as possession can be referred to 
a right consistent with the subsistence of an owner- 
ship in being at its commencement so long must the 
possession be referred to that right rather than to a 
right which contradicts the ownership. 

Ramchandra v. Sadhashive, 11 B. 422, referred to. 

(2) 1n the case of a co-sharer holding mortgaged 
property after redemption by him of the mortgage 
limitation is computed only from the date when the 
possession becomes adverse by the assertion of an 
exclusive title. Jacpip Narain SINGH v. BILLAR 
Sıxan, 8 A. L. J. 324 5 
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Adverse possession—conid. 





_ Swit for possession on basis 
of purchase in Court auction—Symbolical possession 

—Limitation. 

Plaintiff purchased the jenm right of 1st defendant 
in the suit property in a Court auction. In execution 
thereof he was resisted by 8rd defendant’s prede- 
cessor-in-title and the Court held that he was not 
entitled to actual possession. He brought the pre- 
sent suit more than 12 years thereafter : 

Held, that the suit was barred. RAMA Moornan, 
In re, 9 M. L. T. 359 271 
Title set up against Crown 

— Exclusive possession within the statutory period— 

Acts done on particular tracts of land, when evidence 

of enjoyment of the whole—Madras Forest Act (V of 

1882), s. 25—Effect of forest reservation. 

Whether enjoyment is set up as the basis of a title 
by prescription, or as evidence on which a lost grant 
should be presumed, the same characteristics are 
necessary. 

Acts done on parts of a tract of land will only be 
evidence of possession of the whole where the said 
tract of land possesses a defined boundary. 

Sivasubramanya v. Secretary of State for India, 9 M, 
285 at pp. 304 and 305, referred to. 

The intention of section 25 of the Madras Forest 
Act is to place all forests reserved by executive order 
prior to the introduction of the Act, on precisely the 
same footing as reserves subsequently constituted in 
accordance with tho provisions of the same A 
Notification under section 25 of tho Act should 
operate in exactly the same manner as one under 
section 16, to which section 17 is a mere corollary, 

The issue of a final Notification or Order under 
Para, 17 of G. O. No. 1612, dated August 2nd, 1879, 
is discretionary with Government. Its omission to 
issue the additional order does not nullify the finality 
of the order issued under section 25. 

The proviso to section 25 should not be construed 
as giving a party a mode of redress by way of further 
inquiry since it is léft to the discretion of Govern- 
ment to say whether there shall be a further inquiry 
or not. The object of section 25 is to give legislative 
sanction to any forest reservation made by Govern- 
ment before the Act, in all cases in which Govern- 
ment thought fib to exercise the powers given by 
section 25, and by so doing to prevent the question 
of the legality of any reservation, which purported 
to have been made under the executive powers of 
Government or under any prior legislative enactment, 
from being raised. 

Ramachandra v. Secretary of State for India, 12 M. 
105; Balwant Ramchandra Natu v. Secretary of State 
for India, 29 B. 480; 7 Bom. L. R. 497, distinguished. 

Metropolitan Asylum District v. Frederick Hill, 6 A. 
C. 193; 50 L. J. Q. B. 353; 44 L. T. 653 ; 29 W. R. 617; 
48 J. P. 664, referred to. SusrRaMANIA PILLAY v. 
SECRETARY OF STATE FoR INDIA 
Transfer of partial interest 

in immoveadle property—Mortgagor and mortgagee— 

Prescriptive title by third party. 

Adverse possession against the true owner begins 
to run when he has the right to immediate possession. 

The interest in immoveable property which is 
affected by adverse possession is the interest, and 
that interest only, which the person, who was entitled 
to immediate possession at the time the adverse 
possession began, had at that time. 
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Adverse possession—concld, 


Aclaim to immoveable property will not causé 
time to run against the true owner unless it is accom- 
panied by possession. Adverse possession clearly 
implies that the person against whom adverse pos- 
session is cxercised isa person who is entitled to 
demand possession at the moment the: adverse pos- 
session begins. Therefore, the interest which that 
person has-in the property when the adverse pos- 
session begins can alono be affected. 

Where a person has the entire interest when the 
adverse possession begins, ke cannot (afterwards 
transferring the whole interest or part thereof) pre: 
vent the operation of prescription upon the entire 
interest unléss he interrupts such adverse possession. 

If while in possession of the entire interest, he 
transfers a partof his interest, the transferee will 
not be affected by the subsequent possession of a 
third party, if under the transfer he is not entitled 
to possession of the property. PARTHASARTHI NAIKAN 
v. Laxsamana Naicken, 2 M. W.N.101;9 M. L. T. 
529; 21 M. L. J. 467 791 


Agra Tenancy Act (II of 1901), sh, 


—— s.20 553 


m m SS, 22, B82— Occupancy-hoiding 
— Widow succeeding to her husband— Relinguishment 
by widow to the prejudice of the reversioner. 

The interest of a Muhammadan widow succeed- 
ing to the occupancy-holding of her husband isa 
limited one, and is liable to come to an end at 
any moment she dies or re-marries. She, therefore, 
cannot relinquish her limited rights in the ‘hold- 
ing to the prejudico of the person who will succeed in 
the event of her re-marriage or death. 

Rannu Rai v. Rafi-ud-din, 27 A. 82, referred to. 
JHABBAR MUSALMAN v, SURAJ PRASHAD 894 








— S. 56—Application to Revenue 
Courts to eject a sub-tenant disniissed—Civil suit for 
ejectment — Jurisdiction of Civil and Rerenue Courts. 
One G., while in possession of an occupancy-holding, 
filed an application in the Revenue Court for the 
ejectment of one N., alleging that N. wasa sub- 
tenant of a part of the holding. N. pleaded that he 
was an occupancy-tenant and not a sub-tenant. G.'s 
application having failed up to the Board of Revenue, 
he came tothe Civil Court to have N. ejected: 
Held, that G. having treated N. as a sub-tenant and 
having failed in the Revenne Courts, could not come 
to the Civil Court which had no jurisdiction. Narain 
` SINGH v. GoBInp Ram. 8 A. L. J. 481 7- 1022 


S. 82 894 


- — S. 150 — Rent-free grantee—Re- 
sumption— Suit for declaration that defendant is 
rent-free grantee—Jurisdiction of Civil or Revenue 
Court-—Res judicata. 

In a suit for resumption of a rent- free grant the 
Revenue Court held thatthe defendant had bécome 
a fall proprietor. The plaintiff therenpon brought 
a suitinthe Civil Court for adeclaration tha’ ‘the 
defendant was only a rent-free grantee: 

Held, that the suit was triable exclusively by a Re- 
venue Court and was thus not cognisable by a Civil 
Court. 

. Baldeo Singh v.‘ Mar dan Singh, TA. -L. J. 818; 

6 Ind. Cas. 425, followed: STURMER v, UHATOO BAT 


: ik 813 
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Agra Tenancy Act—concld: ` ; 





ss. 164, 197—Suit for profits 

—Question of jurisdiction—Civil or Revenue Court — 

Appellate Court, power of. 

A suit for profits was brought ina Revenue Court 
but was dismissed on the plea of want of jurisdiction 
being taken: on behalf of tho defendant; an appeal was 
made to the District Judge-who also distmiss6d the 
suit: 

Held, that under section 197 of the Apes. Tenancy 
Act it was the duty of the Appellate Court to treat 
the suit as properly instituted and deal with it on 
merits. BHARAT INDU v. Kuersr Das 848 


———- S, 196 —Reswmption—Jurisdiction 

— Civil or Revenue Court—Objection as to jurisdiction 

not taken in first Cow t—Headings. 

A suit was brought ina Revenue Court for re- 
sumption of certain land, defendants pleaded that 
they were proprietors of the land sought to be 
resumed. The Revenue Court acting ` under section 
199 of the Agra Tenancy Act, ordered the defendants 
to have their claim ' declared by a Civil Court. No 
objection was taken by plaintiffs to this order. De- 
fendants instituted a suit in the Civil Court and 
obtained a decree. No objection .was taken either in 
the Munsiff’s Court or in the lower Appellate Court 
to the jurisdiction of the Civil Court to try the 
suit + 

Held, that, having regard: to the provisions of 
section 196 of the Agra Tenancy Act, the plea of 
jurisdiction could not succeed in the High Court. 
CuHATURBHUS V. MANGAL SINGH 





— S. 197 666, 848 
Agriculturist, meaning of 929 
——Whether wife of an agricul- 


_ turist is agr iculturist 
's house—sale-in- execution 
825 








Alluvion. See BENGAL REGULATION, XI of 1825. 





Chur-lanc —Limitation—Possession 


Alteration of document — Promissory 
note— Material alteration—Signed by some of the 
- apparent makers at different places and times 


Amendment not to be allowed to prejudice the 
rights of other party 760 


Of decree. See DECREE, 
AMENDMENT OF. 
— after appeal presented and 
amendment after appeal disposed of 


Of plaint in second appeal— 

Radical change cannot be allowed—Declaratory suit 

' based-on partition—Amendment to base claim on in- 

heritance—Pleaiings, f 

- Amendments involving an entite change in the 
form and character of a ‘suit are radical and cannot 
be allowed in a second appeal. 

Where plaintiff sued for a declaration of her title 
to a specific area on the basis of an ‘alleged partition 
of the parént’s' property, she, was not allowed in 
Second appéal, to aniend the plaintand substitute a 
claim by -way of inheritancé to an undefined fifth 
share of the same. PALANEAPPA ` ‘Cuzrry v. Ma SAWE 
“Ale 4 Bor. L. T. 47 z i 77% 

















Vol. 1X] 


Ancestral property—Property acquired by 
female—Property bought from the profits of ances- ` 
tral property 


Appeal from acquitial—Appellate Court cannot 
convict of an offence not charged in the grounds of- 
appeal i 436 





Agreement to refer to arbitration—Consent 
of arbitrators not 1aken—Refusal of some arbitrat- 
ors to act—Appointment by Court of new arbitrat- 
ors--Award passed by old and new arbitrators— 
Decree in accordance with award--Invalid award 


Appellate Court, power of—Makiug decree 
in favour of party not made party in lower Appel- 
late Court 81 





Appellate Cour, power of —Snit for profits. 
-° 848 


Decision of Talukdari Settlement Officer 





38 
825 


dismissed for default—Power to deal with 
memorandum of objections . 572 


354 


—-High Court—-Ordinary Original Jurisdio- 
tion—Order in claim-proceedings—Appeal against 
order —Prima facie evidence ia favour of a party — 

‘Refusal of Appellate Court to go into the merits -~ 


—— — Decree based on arbitration award 


--~—--_—-Diseretion of Appellate Court 





Findings of fact—Practice 








~~—~Interlocutory order—Appointing aaa A 
- 804 
——-— filed with a copy of judgment—Copy of dec- 


ree filed after expiry of time~Ignorance of law 
Sufficient cause : 222 


——— — Judgment s 


—— —— Appeal against order appointing guardian 

of the property of a lunatio .. _. ..5 
320 
——— — Order overruling objections to award _ kah 
, 385 


Order that no warrant of attachment should 
issue by a certain date 82 


— from order granting a review 














— — Party making new casein appeal 94L 
—— - Power of Appellate Court to question 
validity to compromise 210 








Redemption suib— Appeal by mortgagee— 
Prayer to raise money payable on redemption 676 


——Romedy by anpeal—Suit—Cause of action 
—Plen that appeal is inconvenient, whether justifies 
suit 1000 
Res judicatu—Two decrees in the same 
suit— Appeal against one decree only—-Other dezrce 
allowed to become final —Appeal barred 667 


—- Right td appeal, saving of, when new Code 
came into force—Pending cases—Procedure 815 


——Small Causa suit instituted in Court not 
having Small Canse Court powers—Snit registered 
and tried asa regular snib —Trial as a regular suit 
by Court having Small Cause Gourt powers 264 


-——Suit dismissed for- want of process-fee— 
Order of Appellate Court restoring sunib 
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Appeal—conid. y 


——Snuit dismissed for non-appearance of both 
parties—Application for restoration of suit dis- 
missed 








Summary dismissal—Hearing in support 
of appeal, whether includes right of reply—Prac- 
tice 65 





for value of imprpvements—Morteage-deed 
—Representative not brought on record—Appeal 
liable to be dismissed 940 


~— Warrant of cause of action pleaded for 
the first time in appeal 








Additional evidence—Admissibility, 


Fresh evidence will not be allowed to be adduced 
in appeal which was not tendered in the lower Court 
on the ground that it was discovered after the filing 
of the appeal. 

Krishnamachariar v. Navasimhachariar, 31 M. 114; 
3 M. D. T. 308, referred to. GUROMURTHI CHETTY v. 
ARORIBOLD Reap, 2 M. W. N. 186; 93L L. T. aor 

I 

— ——- Decree in nature of award —Case referred to 

decision of Court, both partiés agreeing to abide by 
same. 

Where both parties to a suit referred the matter in 
dispute between them to the Court and agreed to be 
bound by the decision of the Court and agreed not tó 
prefer an appeal: 

+ Held, that no appeal lay from the decree, the doci- 
sion of the Court being,inthe nature of an arbitra- 
tor’s award; that the Court had no power to review 
the same; and that the lower appellate Court having 
remanded the matter on appeal, its order was set 
aside as being made without jurisdiction. 

Sayad Zai v, Kalabhai, 23 B. 752, followed. SITA 
NATH v. BAIKUNTHA NATH 296 
——- Decree against principal and surety—Appeul 

by principal debtor only— Dismissal of claim against 

surety—Liability of surety not appealing. 

A money-decree was passed against N. as princi- 
pal judgment-debtor, and S. and M. as sureties. N. 
alone appealed against this decree, aud the District 
Judge dismissed the claim against all three judgmont- 
debtors: the plaintiff sought to revise this order, nod 
it was held that as S.and M. had not appealed, the 
mere fact that the decree had been set aside against 
N. did not discharge their liability under it. 

Hajari Mal v. Krishna Rav, 5 B. 647 and Krishto 
Kishori Chowdhvain v. Radha Raman Munshi, 12 C. 
830, followed. Smam Lan v. Sonnu SHAH, 14 P, W. 
R. 1911; 98 P. L. B. 1911 742 


against order in probale procecdings—Court- 
fee—Court Fees Act (VIT of 1870), Sch. I, Arts. 1 and 

11. 

The Court-fee payable on a memorandum of appeal 
against an order in probate proceedings is governed 
by Avtice 1 of Schedule II of the Court Fees Act. 
Therefore, an ad valorem stamp-duty on the value of 
the estate need not be levied in such cases. 

Jamsang Devabhai v. Geyabhai Kikabhai, 16 B. 498 
and Upadhya Thakur v. Persidh Singh, 23 O. 723, 
followed. 

Appeals Nos. 94 of 1900 and 54 of 1900, referred 
to. Ropricvss v. Matnias, 9 M. L. T. 314; 2M. W, 
N. 287; 21 M. L. J. 481 538 
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— Order rejecting appeal for failure to furnish 
security for costs — Civil Procedure Code (Act V of 
1908), O. XLI, r. 10 (2). 

An order rejecting an appeal under Order XLT, rule 

10 (2), Civil Procedure Code, is not appealable. 
Lekha v. Bhanna, 18 A.101; Radha Kishen v. Jamna 

Prasad, 18 O.C. 59; 5 Ind, Cas. 940, referred to. 

Faren SINGE v, RAMMA Sindu, 14 O. 0. 40 748 


—-Party not entitled to appeal when decree in 
his favour—Finding upon wnnecessary issue—Res 
judicata. 

Plaintiff sued defendant for rent of a house. 
Defendant pleaded that he himself was the owner 
and denied that he was the tenant of the plaintiff, The 
Court found that the defendant was .not the owner 
of the house but dismissed the suit on the ground 
that there was no proof of the defendant having 
ever been the tenant of the plaintiff, who (the Court 
found) was the owner: 

Heid, that although the finding of the Court upon 
the issue of ownership was adverse to the defendant, 
the decree being in his favour upon other grounds, 
no appeal could lie, at his instance, from the finding 
of the Court upon that particular issue. 

In view of the fact that the plaintiff claimed rent 
from the defendant, the finding that the latter was 
not a tenant was per se sufficient for the purposes of 
the case so far as he was concerned, and the finding 
that he was not the owner was not necessary for the 
decision of the suit against him. 

Obiter:—Therefore, the finding on the question of 
ownership could not be successfully pleaded as res 
judicata as against the ‘defendant in future litigation 
between the parties, Nur BAKHSH v. AHMAD BAKHSH, 
120 P. L. B. 1911 1030 


———-——-Power of Appellate Cowrt—Interference with 
Lower Court’s decree in absence of appeal on a point 
—Jurisdiction. 

An appellate Court has no power to interfere with 
the decree of the first Court with regard to matters 
with respect to which there was no appeal preferred 
to the appellate Court, DWARKA Natu v. Monma 
CHARAN - 121 


s Tight of ~ Not mere procedure—‘ Decree’ under 
tne old Civil Procedure Code cannot become ‘order’ 
under the new Code—Interpretation of statutes— 
Civil Procedure Code (Act V of 1908), s. 154, scope 
of—Civil Procedure Code (Act XIV of 1882), s, 810A. 
The new Code of Civil Procedure does not deprive 

a litigant of the right of appeal which he had under 

the old Code even if tho right could not be exercised 

immediately on the introduction of the new Code. 

The right of appeal toa superior tribunal which 
helongs to a suitor as of right is a very different 
thing from matters relating to procedure. 

Colonial Sugar Refining Company Limited v. Bo 
(1905) App. Cas. 369 at p. 372; 74 L. J. P. O. 715; 92 
L. T. 788; 21 T. L. R. 513, followed. 

The provisions of Act Vof 1908 cannot diass 
what was a deoree under, Act XIV of 1882 into an 
order so as to make it unappealable. 

Section 810A, Civil Procedure Code, 1882, confers a 
special right on the judgment-debtor and he must 
comply strictly with its terms before he ayuils him- 
self of the benefit of that section. KALINGA t. NARA- 
cua, 2 M. W. N, 143; 9 M, L. T, 259 937 
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—— (Criminal)—Sentence of Rs. 50 fina 
passed by a first class Magistrate 340 
mn an Duly of Court of Appeal— 

Conviction against each accused to be considered. 

The first duty of a Court of criminal appeal is to i 
find whether the conviction had by the lower Court’ 
against each of the accused persons is sustainable. 

A general agreement with the lower Court cannot be 
sufficient to uphold the conviction of each particular 
individual, each of whom is entitled to a finding on 
the facts that he did or-did not take part in “the | x 
alleged offence, aud where there is no such finding, ' 
there must be a re-hearing of the appeal. Tarea 





MOHAN ”, AKHIL CHANDRA 


— (Second). 
Cons, 1908, s. 100, 





esee Civin PROCEDURE 





e Admission of pleader based 
on mistake of Jaw 62 





—__ Amendment of plaint — 
Amendment involving entire change 774 
—— Application “for partibion— 
Decision of Deputy Commissioner—Appeal to Com- 
missioner—Second appeal to High Court, whether 
maintainable 2 














__ Application to set aside an,: 
ew parte decree dismissed— Order of dismissal re- | 
versed by Appellate Court—Appeal to High Cont. 











Cnstom—Evidence-— Legall 
` insufficient 639 








—— Finding of a SH 
— aana aa Immoveable property-—Hut 
pi t 


—Immoveable property — 
13 








Standing trees 
—— ——_— Inference of law front facts 














Order returning plaint for 
presentation to proper Court---Order in appeal- 
No further appeal 66 
—— Property: whether really or. 
nominally debuttar 650 











Setting aside of sale—Mater-~ 
ial irregularity -- Fraud i 
———— Assault— Damages, amount of 
~ Question of fact—Practice—High Court, power of. 
In a suit for damages for anassault, the question 
of the amount of damages isa question of fact and it 
is not open to the High Court to interfere in second 
appeal upon such a question. 
Musammat Dhuman v. Syed Abdullah Khan, 31 A. 
833; 6 A. L. J. 381; 1 Ind. Cas. 7€0, Banee Madhab 





Chatterjee v.. Bhola Nath Banerj jee, 10 W. R. 164; 
Jageswar Sarma v. Dinaram Sarma, 3C. L. J. 140, 
roferredto. Mumtaz HUSSAIN v. Lewis 984 








—— Finding of fact—Sufficiency or 
insufficiency of evidence, no growed of interference— 

Practice. 

In second appeal a Court cannot go into the ques- 
tion of sufficiency or insufficiency of the evidence 
adduced in proof of a particular matter, and if there 
is evidence on the record to justify a finding on the 
point it will not be interfered with. BANWARI Lan 
v. RAINA 427 

to privy Council, See Prvy Coun- 

CIL APPEAn, 


. 


Vol. IX] 


Application for execution dismissed for want of 
sufficient process-fee-—--Restoration —Limitation 


_—_— to set aside sale—Petition to enter 
satisfaction of decree filed by decree-holder but mistaid 
on account of negligence of Court Officers. 

Where a petition for entering satisfaction of the 
decree was filed by the decree-holder before 
the sale of the property attached in execution 
of his-deeree but it could not be found on the record 
owing to the negligence of some Court Officers: 

Heid, that the decree being satisfied, was not sub- 
sisting and that, ‘therefore, the sale was roid and liable 
to be set aside. 

Mohendro Narain Chatterji v. Gopal Mandal, 17 C. 
782, referred to. Maung Po Kyin v. ANAMALAY 
Cuerty, 4 Bur. L, T. 12 452 


. 
Approver—Corroboration—~Failure of lower Courts 
to carefully scrutinize corrcborative evidence —Crimi- 
nal Procedure Code (Act V of 1898), ss. 296, 439~ 
. Effect of not producing a witness for cross-examination 
ufter charge—Revision—Concurrent finding of fact. 

Tho evidence of an approver should not be believed 
without material corroboration; and in order to see 
whether there is such a corroboration, it is the duty 
of the Court to scrutinize and marshal out very care- 
fully tho proof relating thereto. Where this duty has 
not beon properly performed by the lower Court, 
ihe High Court will interfere on the Revision side 
and set aside even the concurrent findings of the 
Courts below. -- 

The evidence [of a witness not re-called by the 
prosecution when required by the accused after the 
charge for further cross-examination cannot be used 
to support the charge. Manna v. Exprror, 8 P. W. R 


1911 Gr. 232 
Arbitration. See Civiu Procepurse Cope, 1908 
s. 141 655 


Agreement—Application for presen- 
tation to Court written by all parties interested — 
Presentation by one party, effect eas 











future disputes —Maintainability of suib— Burden 
of proof 736 
a ee Agreement to refer to arbitration — 
Consent of arbitrator not taken—-Refusal of some 
arbitrators to acb—Appointment by Court of new 
arbitrators—-Award passed by old and new arbitra- 
tors— Decree in accordance with award—Invalid 
award -—-Appeal 173 





—— Agreement to refer—Bar to a suit 
—Refusal of arbitrator to act—Delay 80 
No application in writing — Ratifica- 
tion by conduct —Reference 412 
Decree based on award —Finality 























“Dispute arising under indent?— 
Claim not recovérable at law 896 


Award—Power of arbitrators to take 
evidence outside jurisdiction—-~Award between firms 
— Power to inquire into partners composing firms— 
Disputes under several contracts—One submission— 
Single award —Validity--Guarantee-broker—Effect of 
payment by him—~Partner of debtor firm. 

Arbitrators may have to take evidence ontside 
the jurisdiction of the subject which they hare to 
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Arbitration—conté) 


decide but if their award is within their jurisdic 
tion, the fact that they had taken evidence which 
proved tocover matters outside their jurisdiction 
would not necessarily invalidate the award or make 
their proceedings improper. 

Falkingham v. Victorian Railway's Commissioner, 
(1900) A. O. 452 at p. 464, 60 L. J. P. 0. 89; 82 L. T. 
508, referred to. 

Where arbitrators have to decide disputes between 
firms, they must perforce inquire who the partners 
are, to discover whether they have jurisdiction, whom 
they must serve with notices of meetings and the 
scope of their inquiries. 

The decision of arbitrators on a question of their 
own jurisdiction is not final and can be raised 
in the objections taken to the filing of an award. 
This proposition, however, does not involve tho 
counter-proposition that arbitrators must not 
consider or decide how far their jurisdiction ex- 
tends. 

The decision of arbitrators as to the liability of any 
individual as a partner of the firm is a decision on a 
question of their own jurisdiction. 

Where disputes under several contracts, involving 
questions common to all, are referred by one sub- 
mission and a single award is made, the award 
is not rendered invalid by reason of covering 
the subject of many agreements especially where 
defendants have not been prejudiced in any way. 

The provisions of the Civil Procedure Code, re- 
garding the joinder of claims, cannot be applied strict- 
ly to proceedings in arbitration.’ 

In dealings between two firms A and B, the 
amount due to the firm A from firm B was paid in 
full to the former by guarantee-brokers. Subse. 
quently the firm A obtained an award against the 
firm B for the amount due to them. The guarantee- 
brokers were also partners in the firm B., but 
they made the payment in, their capacity of 
brokers : 

Held, (1) that the award was not invalid on 
the ground that the firm’A had already received 
payment from the guaranteo-brokers, as the firm 
was bound to account to the guarantee-brokers for 
anything recovered under the award. r 

King v. Victoria, (1896) A. CO. 255 at p. 256; Stone- 
ham v, Layman, 6 Com. Cas. 174, followed, 

(2) The mere facb that the guarantee-brokers 
were partners of the firm B did not alter the ap- 
plication of the above rule. Any payment made by 
them in one capacity could not be treated as a pay- 
ment made in another capacity. GRAHAM & Co. u. 
Kewabram, 48. L, R. 196 712 


Se Extension of time to an arbitrator to 
makeand file an award—Delegation of power by Court 
te an arbitrator to eatend time—Award, validity of— 
Civil Procedure Code (Act V of 1908), Sch. II, Rr. 3 
(D, 8 

“When a case is referred to arbitration the Court 
should itself fix a date for making the award and 
where the award is not completed within the timo 
fixed, the Court itself should, in extending the time, 
fix a particular date for the making of the award and 
not leave it tothe discretion of the arbitrator to 
enlarge the time for himself. 

Time can only be extended until the award has not 
been made and filed: no extension can be allowed in 
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a caso where the award has been made and filed 
beyond time. 

Where an award has not been properly made and 
filed according to law it is nullity and the decree 
passed on the basis thereof should be set aside. Gur 
Das v. GARUT DHUIT 241 


—~ Act (IX of 1899), s. 14— 
Award made subsequent to institution of swit—TV he- 
ther improperly prosured —Effest of pendency of suit 
—Applicition for filing award —Litigious proceedings 





—Civil Procedure Code (Act V of 1908), s. 10 —Prin- 


ciples applicable to proceeding for filing award. 

Where an agreement for reference to arbitra- 
tion is impeached in a suit, an injunction may 
issue to stay arbitration procecdings. But whero 
tho agreement is not impeached and a suit covering 
the disputes submitted to arbitration has been com- 
menced in aCourt of compotent jurisdiction, prior 
tothe award an injunction ought not to be issucd as 
a rule. 

Louis Dreyfus v. Seth Shivakram Harkarandas, L $. 
L. R. 255, explained; 

Purshotum Mavji v. Runchore Lovji, 1 S. L. R. 129; 
Drefus v. Seth Shivakram, 1 S. L. R. 263; Kitts v. 
Moore, (1895) 1 Q. B. 258; 64 L, J. Ch. 152; 12 R 43; 
11L. T. 676; 43 W. R. 8da nd North London Railway 
Company v. Great Northern Ruilway Company, 11 Q. 
B. D. 30; 52 L J. Q. B. 880; 48 L. T. 695; 81 W. R. 
490, referred to. 

In both cases the arbitrators procecd at their 
own risk. Their award may be nugatory and 
thoy may not recover their costs, as tho award 
may prove valueless and not be taken up. 

Where an injunction is issued to restrain arbitrators 


from proceeding, their award, if they ignored tho 


injunction, would be considered to have been pro- 
cured improperly, bul where no such injunction has 
issued, it cannot be said that the award was im- 
properly procured merely because a suit regarding 
the same subject-matter was pending. . 

Applications for the filing of awards are litigious 
proceedings and though they aro not technically 
suits within scction 10 of tho Civil Procedure Code, 
are governed by the same principles of general 
law as are laid down for suitsin soction 10, 

Gholam Jilani v. Mahomed Hassan, 291. A. 88; 
29 ©. 167; GC. W. N. 226, 25 P. R. 1902; 4 Bom. L. R. 
161; 12 M. L. J. 77; Ram Kirpal Shukul v. IZusammat 
Rup Kuari, 111. A, 37; 6 A. 269; MacHenry v. Lewis, 
22 Ch. D. 397; 52 D. J. Ch. 325; 47 L. T. 549; 31 W. 
R. 305; Mutrie v, Binney, 35 Ch. D. Gld; 56 L. T. 
455; 86 W. R. 181; In re Christiarsborg, 10 P. D. 141; 
54 L. J. P. 84; 53 L. T. 612; 5 Asp. M. ©. 491, relied 
upon. 


- The pendency of a suit ina Court whose vecu- ` 


niary jurisdiction is limited to Rs: 1,000, is no bar 
to the filing of àn award obtained by plain- 
tiffs against defendants subsequent to the institution 
of suit for a sum far in excess of that sum. “Mac. 
DONALD AND Co. v, GeorGE D'TEMDEN, $S. L. R. 187 
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A servant who goes out at the request of his 
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Arms Act—concld. 


master with his master’s gun to shoot duck for him 
is guilty of “going armed.” 

Emperor v. Harpal Rai, 24 A. 454, followed. 

The “exemption of his master from the prohibi- 
tions against going armed in respect of arms carried, 
for his own personal use would not protect the . 
servant. 

The expression “own personal use” means use 
not by # servant nor by a friend nor by any one 
else but by the master. 

Queen-limpress v. Ganga Din, 22 A. 118, dissented 
from. 

Madho Lal v. Emperor, 18 C. W. N. 124; 10 Cr. D. 
J. 555; 4 Ind. Cas. 383, referred to. 

Where the meaning of words usedin a statuto 
is clear and unambiguous, aeCourt is not at liberty 
to speculate as to the intention and to decline to give 
effect io the strict sense because of some apparent or 
supposed hardship. EMPEROR v. HATIMATI, 48. L. R. 
214 .720 
— —— S. 27, rules under, 

r. 3, Sch. I 720 








Army Act, 1881, ss, 136, 151 1023 
Army (Annual!) Act, 1895 1023 
———- —- 1910 1023 





Arrest—Application to arrest judgment-debtor— 
Discrotion of Court to issue notice—IIness 745 


Assam Garo Hills Regulation II of 
1384—High Court—Jurisdiction—Laskars— Tribal 
Chiefs—Com pensation for affront— Fine, 


In the Garo Hills, petty Magistrates known ag 
Laskars have jurisdiction to grant compensation for 
any kind of affront committed in connection with any 
petty complaint. Calling it fine, makes no difference. 

The High Court has no jurisdiction to deal with the 
Darsine Naka V. EMPEROR, 13 O. L. J. 444 


matter. 
` 114 
Attachment, determination of 558 


tion ~Law 





constitutes sufficient cause of ac- 
i 


Gift burdened with obligation to 
maintain certain religious services—Donee to have 
beneficial enjoyment after discharge of burden— 
Decree against donec--Attachmens in cxecutfon of 
his beneficial interest 


before judgment - Dismissal of 
suit, effect of—Reversal of judgment on appeal, 
effect of — Sale without attaclhmert — Inherent 
power of Court 








forces 


Auction=purchaser—Rert for the period 
betrecen the dates of sale and its confirmation. 

An auction-purchaser is not entitled to the rent 
accruing duo between the auction sale and the con- 
firmation of that sale. 

Amir Kazim v. Durbari Mal, 24 A. 475, A. W.N. 
(1602) 145; Shiam Lal v. Nathe Lal, 7 Ind. Cas. 65, 
followed. - 

Adhur Chander Banerjee v. Aghore Nath Aroo, 2 C. 
W. N. 589, referred to. JUGGILAL t. HUKUM Oa 





of salary of His Majesty’s regular 
1023 
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Award. - See Arbitration. 


—— Decree passed without allowing time for 

objection—Illegality 19 
—, Refusal to file—Suib to enforce—Res 

judicata 827 


Bail. See Criminan Procepurn Cons, s. 497. 








y order for—Issue of order to be immediate 





Benami auction-purchaser, suit for declaration 
against--Maintainability of suit -Mortgagee from 
real purchaser, right of 298 


Benami purchase—Right of real purchaser 
to prove his title 136 


Benamidar’s right to sue or execute a decree. 


A benamidar is mot? entitled to sae, nor can he 
apply to execute a decree on the basis of an assign- 
ment in respect of which he is a benamidar for anv 
other person. MUTHUKUMARA Asari, In re, 2 M. W. 
N. 5; 21 M. L. J. 156; 9 M. L. TT, 329 40 


Benamdar—Right of suit—Plaintif, partly in- 
terested in property in suit—Setting wp exclusive 
right —Consent of co-sharers, whether gives plaintiff 
right to decree for possession. 


A beramdar as such is not entitled to maintain a 
suit to recover possession of property of which he is 
merely a benamidar, h 

Mohendra Nath Mookerjee v. Kali Prosad Johuri, 30 
C. 265; 7 C. W. N.-229, relied upon. : 

A lease was granted in the name of the plaintiff 
who was not the sole owner of the property leased 
but was jointly interested in it with his brothers. 
The plaintiff sued for possession of the property and 
in the plaint set up his exclusive right on the basis of 
the Jease thereby denying the title of his brothers: 

Held, that if the plaintiff had sued for possession 
without questioning the title of his brothers, he 
might have been considered as holding on his own 
behalf aswell as for his brothers; but under the 
circumstances tlie plaintiff nlone cond not be allowed 
to maintain the present suit; that all the real owners 
should have beer joined as plaintiffs and that their 
consent given in second appeal would not entitle the 
plaintiff to a decree. 

Held, further, that although the lease stands in the 
nane of the plaintiff alone, ibis open to the defend- 
ants who are in possession without title to show that 


“he alone is not entitled to the property and to main- 


tain the suit. Broso Nata v. Unay Cnanpra 487 
Benefit of doubt—Guilt—Innocence 400 


Bengal Act IV of 1906 repealed by 
Act Il of 1804 202 


——— Cess, Road and Public Works 
Act (IX B. C. of 1880), ss. 6, 72, 76, 
80, 81 —Mines — Royalty —“ Annual net profit.” 


The royalty receivable by a proprietor of the land 
from the mine-owner is a part of the net annual 
profits of the mine, and is properly assessed with 
cess thereon. MANINDRA CHANDRANANDI v. SECRETARY 
or STATE FoR INDIA IN Councit, 15 C. W. N. 201; 8 
A. L.J. 140; 18 C. L J. 124; 9 M. L. T: 196; 183 Bow. 
L. R. 82; 21 M. L. J. 865 SII P.C. 


ae e auaa SS, 72, 76, 80, 81 
311 
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Bengal Chawkidari Act (VI B. C. of 
1870)—What land subject to Act—Zemindari of 
Killah Sukindah—Chawhkidari Act, if can be eatended 
to the zemindari. 


-The Chowkidari Chakran land, which is subject to 
the operation of the Chowkidari Act, is land assigned 
by Governmentat the date of Settlement (such Settle- 
ment not beinga temporary one) and which has, 
therefore, been taken into account though excluded 
from assessment in the settlement of the land revenue 
assessed on the whole estate of which it forms part. 

The Chowkidari Act is not applicable tothe lands 
of the zemindari of Killah Sukinda in Orissa which 
was held at a fixed jama in perpetuity under a 
Government sanad which was confirmed by section 
33 of Regulation XII of 18C5, and tho resumption and 
transfer of such lands under the Chowhkidari Act 
were without jurisdiction. Hari CHAND V. SeCRETARY 
oF Strath, 15 C. W. N. 300 688 


———----- SS. 60, 61—Order of 
Commission—‘ Final and conclusive, meaning of— 
Notice—Regulation VII of 1822—Proceedings whether 
binding on Civil Courts—Tvidence Act (Iof 1872), 8. 
114 (e)—Presumption as to official acts~Onus of 
proof. 

“If the proceedings under section 61 of tho Chauki- 
dari Act are conducted in compliance with the pro- 
visions of Regulation VII of 1822, which are appli- 
cable to proceedings under the Chaukidari Act, and 
after full notice to all the parties concerned, then the 
order under section 61 is final and binding upon the 
Civil Courts. If it is found that there was an order 
under section 61, the presumption under ‘section 114 
clause (e) of the Evidence Act that official acts have 
been regularly performed would arise. 

Nobo Kristo Mukherji v. Secretary of State, 110. 682; 
Madhu Sudan Banerjee v. Giri-h Chandra Ghose, 2 C. 
L. J. 302; Raja Narendra Lal Khan v. Jogi Hari, 2 
©. L. J. 107 ; 32 C. 1107 and Hira Lal Mukerji v. Pre- 
mamoyee Debi, 2 C. L. J. 806, referred to. 

Where the plaintiff claimed possession of certain 
lands as chaukidari chakran, but the defendant claim- 
ed them as lakhiraj : 

Held, that if the defendant was not a party to, and 
had no notice of, the proceedings under section 61 of 
the Chaukidari Act, they are not such evidenco 
against bim as to shift tho onus of proof upon him. 
BAIKUNTHA Natu Sen v. Binnu Baussan Jasu 322 


—— s. 6l 322 


— Court of Wards Act (IX B. C. 
of 1879), ss. LOA, 64A—Notice, publicution 
of—“Date of the publication of motice”—- Interest to 
cease when-—Pleader, admission of— Mistake of law 
— Second Appeal. 


Under section 64A of the Court of Wards Act, the 
notice must be published in the Gazette and the 
Judge’s office as well as in several other ways, 
and until it is so published the publication cannot 
be regarded as complete. 

The words “the date of the publication of tho 
notice” at the conclusion of the first clause of section 
104, ought to be construed as meaning the date of 
the last publication under section 64A. Therefore, 
where a claim is brought within six months of 
the last publication of tho notice, under section 10A. 
of the Act, the claimant creditor is entitled to sub- 
sequent interest. 
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An admission by a Pleader based on an erroneous 
construction of an enactment, amounts to a mistake 
of law which does not bind his client and the 
High Court is competent in second appeal to inter- 
fere with a decision given on the basis of such admis- 
sion, KRISANA Prosan v. Upit Narain Siyen 621 
on —— — S. 64A 621 
—— Embankment act (Il B. C. 

of 1882), S. 76 cls. (a) and (b)— 

Making addition to existing embankment —Sanction 

of Collector— Proviso. 3 

There is no such proviso attached to clause (b) of 
section 76 of the Bengal Embankment Act asis at- 
tached to clause (a). 

The only offeuce constituted by clause (6) is that 
of omitting to obtain sanction of the Collector to 
making any addition to an existing embankment With- 
in the prohibitory area, 

The ruling in Qoverdhan Sinha v. Queen-Empress, 11 
©. 570 has been distinctly and clearly overruled as far 
ag the interpretations of the words existing embank- 
ments” in both the clauses (b) and (a) are concerned, 
by the Full Bench case in Ajodhya Nath Koila v. Raj 
Kristo Bhar, 80 O. 481. Rama NATH v. EMPEROR, 13 
C. L, J. 338 360 
Estates Partition Act (V. B. 

















C. of 1897) 67 
— ——-—-— SS. 7, 76, 79, 99 
539 

Excise Act (VII B.C. 1878) 

S. 16 —License, nature of 115 








S. 54—Ganja, cultivation 
of —License for cultivation—Cultivation of ganja in 
area not covered by license. 
The licanse which is spoken of in section 54 of the 
- Excise Act, Bengal, is a license to a person, and not a 
license for specific area. AROJ ALI v. Emperor, 13 
C. I. J. 217 707 
General Clauses Act (I B. C. 
of 1909) s. 8c) 805 
Motor~car and Cycle Act (IH 

B. C. of 1903), Bye-Law No. 4, rules 4, 20— 

Driving recklessly or negligently—Absence of owner 

— Master and servant—Laability of owner for act of 

chauyeur —Course of master’s business, 3 

The owner of a motor-car is responsible for the act 
of his servant whom he permits to use his motor-car. 
Jf the servant drives the car recklessly or negligently 
the master is liable. | 

But itis notin every case of improper user by 
the servant that the master should be punished. There 
must be permission express or implied to use the car; 
and once the permission is given, any misuse of the 
car, while that permission lasts, is punishable and the 
owner is responsible. : 

A general injunction to the chauffeur never to drive 
the car beyond the regulation speed is not sufficient 
to get rid of the owner’s responsibility. 

Somerset v. Wade, (1894), 1 Q. B. 574; 68 L. J. 
M. C. 126; 10 R. 105; 70 L. T. 452; 42 W. R. 399; 58 J. 
P, 231; Somerset v. Hart, 12 Q. B. D. 880; 53- D, 
J. M. C. 77; 48 J. P. 327; Commissioner of Police v. 
Cartman, (1836) 1 Q. B. 655; 74 L. T. 726; 44 W. R. 
637: 18 Cox C. C. 841; 60 J. P. 857 and Collman v. 
Mills, 66 L. J. Q B. 170; (1897) 1 Q. E. 396; 75 L. T. 
590; 18 Cox. C. C. 481; 61 J. P. 102, referred to and 
relied upon. Epwarp THORNTON v. ÈMPEROR, 15 C. 
W. N. 380; 13 C. L. J. 325 
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Bengal Municipal Act (IlI B. C. of 
1884) s.6 el. (13) and s. 30—Road— 
Public right of way—Vesting in Municipality. ` 


The words “not being private property and not 
being maintained by Government or at the public 
expense” in section 30 of the Bengal Municipal Act 
refer only to bridges, tanks etc. and not to the words 
“all roads including the soil”. 


Where certain land is kept open for the purpose 
of allowing people generally to pass over it to 
visit a religious car preserved in a shed on 
the road, and the people pass over by the implied 
permission of the shebaits to pay pronami to the 
idol in the car, and for a certain time in each year 
traffic is entirely stopped and the land is covered by 
temporary sheds erected by shopkeepers frém whom 
the shebaits collect toll: . 


Held. that the public have no right of way as of 
right over the open land, which is not, therefore, a 
road as defined by section 6 clause (13) of the Muni- 
cipal Act, and is not vested in the Municipality under 
section 80. Kumup BanpHo Das v. KISHORI Lat 


562 
—— -—— —— sS. 30 " 562 


—— SS, 321, 322, pro= 
ViSO-~Latrine tax—Fizing of scale —Shopkeeper, 
liability of, to pay latrine tax—Liability of shopowner. 








If the Commissioners at a meeting did not fix any 
scale for the levy of latrine fees, as enjoined by sec- 
tion 321 of the Bengal Municipal Act, the asséssment 
and levy cf the latrinc tax muat be deemed to be 
ultra vires. : 

The meaning of the proviso to section 322 of the 
Act is, that when a shopkeeper lives elsewhere, and 
pays latrine tax for his house, he shall not be made 
to pay again for his shop, unless the shop contains a 
privy or cesspool. The owner of a shop, who is not 
iss occupier, cannot claim exemption under the 
proviso. 


From an owner of shops which, together with the 
dwelling house, are all included in one holding, fees 
are to be levied on the annual value of the holding 
inclusive of the shops. The wording of section 321 
shows that the fees are to be levied with referenco 
to the annual value of holdings containing dwelling 
houses or privies, and not with reference to dwellirfe 
houses only. Becuo RAM v. CHAIRMAN OF Crapra 
MUNICIPALITY, 15 0. W. N. 519; 18 C. L. J. 674 218 
—— S. 322, proviso 


8 

—-— Regulation (XI of 1825), ss. 2, 

4, CIS. (1) and (2)—Sudden change of river 

course—Land cut off from one village and added to 

another—Land recognisable—Suit regarding land — 
What section of the Regulation applicable. 


By a sudden change in the course of a river, a 
piece of land was cut off from one village and added 
to another, and it was clearly recognisable on the 
spot: ' 

P Hea, that a suit regarding the land was nob gov- 
erned by section 2 but by section 4, and again nob by 
clause (1) but by clause (2) of the latter section of 
Regulation XI of 1825. MOHAMMAD Hussain v. Mo- 
HAMMAD SHogaT Hussain 263 


263 














S. 4 (1) (2) 








Vol. 1X] 


Bengal Tenancy Act (VIII of 1885), 
; ; 394 


S. 3 (3) (5) 

————— — er ss. 12, 17,- 88—Sub- 
division of holding—No consent of landlord —Swit for 
rent— Whether landlord bound to make purchaser of 
portion of holding without his consent, party defend- 
ant in rent suit. 


A sub-division of a holding or the distribution of 
its rent is not, having regard to the terms of sections 
17 and 88 of the Bengal Tenancy Act, binding on the 
landlord, unless his consent in writing to the 
sub-division has been obtained; nor is the landlord 
bound, by reason of the provisions of the Act, 
to make the purchaser of a portion of a holding 
a joint defendant ina suit for rent with the de- 
fendants who are the only persons recorded as 
tenants in his sherista, | RAMMOYI Dasi v, Rupa PRA- 
MANICK, 18 ©. L. J, 267 j 801 


— SS. 13, 167—Purchaser 
in ewecution—Permanent tenwre—Payment of land- 
lord’s fee—Subsequent suit against recorded tenant 
—Whether decree a rent-decree—Notice to annul 
incumbrance—Signature by Deputy Collector,when 
valid. 

The transfer in favour of a purchaser of a per- 
manent tenure sold in execution of a decree, other 
than a rent-decree, is completed upon payment of the 
landlord’s fee irrespective of its acceptance by the 
landlord. 

. Kristo Bulluv Ghosh v. Kristo Lal Singh, 160, 642; 
Chintamoni Dutt v. Rash Behary Mundul, 19 ©. 17; 
and Mohesh v. Saroda, 21 C. 433, referred to. 

It follows consequently that as soonas the title of 
the purchaser has been perfected, the landlord is 
bound to look to the transferee for payment of rent 
which has acerued due since that date. And if the 
landlord in spite of notice that the tenure has passed 
into the hands of a transferee, who has deposited the 
feo, chooses to bring a suit for rent against the record- 
ed tenant, the decree made therein will not operate 
as & decree for rent, and the sale of the tenure there-. 
under will not affect the under-tenures. 

Obiter dictum:—The mere circumstance that a notice 
under section I67 of the Bengel Tenancy Act to 
annul an encumbrance is signed by a Deputy 
Collector would not invalidate it, if he acted on behalf 
of the Collector. 

Mahomed Kayem v. Naffar Chandra, 82 C. 911; 9 C. 
W. N. 808 and Akhoy Kumar v. Bijoychand, 28 C. 
813, relied upon. Girish CHANDRA Guso vt. Kua- 


























GENDRA Narr, 13 C. L. J. 613 100 
s. I7 801 
intents ena ee ma Sa 1G 663 





ss. 21,178, 182— 
Settled raiyat—Bastu land—Right of occupuncy. 


Where a tenant is a settled raiyat of a village, 
having a right of occupancy in some agricultural lana 
in the village, any homestead land which he holds in 
the village otherwise thanas part of his holding 
as a raiyat, must in the absence of any local custom 
or usage to the contrary, be regarded, as held by him 
in accordance with the provisions of the Tenancy Act 
applicable to land held by a raiyat, and he must be 
held to have a right of occupancy in the homestead 
land, under section 21 of the Bengal Tenancy Act. 
Goras Mow ta v. ABDOOL Sowar Monput, 18 C. L. J. 
255 : 922 
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Bengal Tenancy Act—contd. 











ss. 30, 31 A—Enhance. 
ment of rent—Prevailing rate—Adoption of lowest 
rate, 

In a suit for enhancement of rent, if it is found 
that the majority of the tenants holding similar lands 
do not pay one uniform rate, the lowest rate may be 
adopted as the prevailing rate, and the rent may bo 
enhanced up to that limit. 

Alep Khan v. Raghunath Prasad, 1 ©. W. N. 310, 
followed. LALIT Koger v. Hit Narain SINGH 


— —— sS. 3IA 5 


ss. 38, 105, cl. (4) 
— Setting fair and equitable 1ent—Second appeal— 
Presumption—Enisting vent—Non-payment of vent 
for a generation. 

In a proceeding under section 105 of the Bengul 
Tenancy Act, there is no second appeal. 

In such a proceeding it was found that no rents had 
pest paid in respect of the lands for over a genera- 

jon: 

Held, that there was no ‘existing rent’ so as to 
attract the presumption under clause .4) of section 
105, and that there had been no increase or reduction 
of rent, but merely the fixing of a fair and equitable 
rent, KALI BANKAR v. KALOO MOLLAH 


—— SS. 44 (c), 45, 196 
— General Clauses Act (IB. O. of 1909), s. 8 (c)— 
Repeal of enactment—Retrospective operation—Eject- 
ment, suit for—Non-occupancy raiyat-—Notice to quit. 


A suit for the ejectment of a non-ocenpancy 
raiyat, without giving him notice to quit, brought 
before the repeal of section 45 of the Bengal Tenancy 
Act which required such notice, is bound 
to fail. 

The plaintiffs, who at the date of their snit hada 
right limited by law in a particular way, cannot 
take advantage of subsequent legislation removing 
that limitation; their rights must be determined 
by the law as itstood atthe’ date when the snit was 
instituted, 

Per Woodroffe, J—Section 196 of the Bengal Ten- 
ancy Act, 1885, applies only where both that Act and 
the Act of 1907 which amended it govern tho pro- 
ceedings, as in the case of a suit instituted after 1907, 
in which case the law to be administered would be the 
Bengal Tenancy Act as modified by the Act of 1907. 



































KALANAND SINGH V. Boexn DHARI SINGH 805 
S. 45 £05 
— —— S. 73 663 





S. 87—Whether applica- 
ble to land partly horticultural and partly id 

— Ljectment—Transferee of non-transferable holding. 

Section 87 of the Bengal Tenancy Act contem- 
plates cases in which there is cultivation of the hold- 
ing by the tenant; and consequontly a holding, con- 
sisting of land partly horticultnral and partly homo- 
stead, does not strictly come within the purview of 
that section. 

When the tenant of a non-transferable holding 
executes a usufructuary mortgage of it, places the 
mortgagee in possession, abandons the holding and 
loaves the village, the landlord is entitled to treat the 
mortgagee as a trespasser and to ask for ejectment 
although the case does not come within the purview 
of section 87 of the Bengal Tenancy Act. 


+ 
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Krishna Chandra v. Khiran Bajania, 19 ©. W. N. 
499 ; 3 0. L. J. 222; Rasik Lall Dutt v. Bidhu Mukhi 
Dasi, 10 C. W. N. 719; 4 0. L. J. 308 ; 33 C. 1094 and 
Rajendra Kishore y Chandra Nath, 10 ©. W. N. 878, 
followed. SHasut Moan SUTRADHAR v.- BiPin Be- 
HARY KARMOKAR 20 


—— S. 88 663, 801 


S. 95 does not control 
provisions of 0. XL, r. 1,0. P, C., 1908 1027 


ss. IOI (2) (d) 
104, subs. (2), 107—Hecord-of-rights— 
Fixing fair rent—Contract before record-of-rights— 
Record-of-rights to prevail. 

In a Government khas mahal, the defendant was an 
under-tenant of the plaintif. By a contract mado 
previously to the record-of-rights, the defendant had 
agreed to pay to the plaintiff rent at Rs, 10-2-0. The 
Revenue Officer fixed the fair rent payable by the 
defendant at Rs, 12, in preparing the record-of- 
rights: 

“Held, that under section 104 of the Bengal Ten- 
ancy Aot, the Revenue Officer had jurisdiction to 
settle a fair and equitable rent, that his decision had 
the force of a decree and was res judicata between 
the parties and that the plaintiff was entitled to a 
decree at the rate of Rs. 12. - 

Brahmanunda Mahapatia v. Arjun Raut, 1 0. L. J 
310, referred to. QIRISH HANDRA V. INDRA KUMAR 


360 

Record-of-rights—Presumption of correctness—Estab- 

lishment of contrary—-Onus—Mal—Milik— rimita- 

tion— Court closed on last day of period. for bringing 
suit under s, 106=-Institution of swit on re-opening 

—Saving of limitation. 

In a record-of rights, mal lands may be recorded 
as milik, in the sense that lands which are part of 
the revenue paying lands of an estate are held rent- 
free. 

Where a snit is instituted under section 106 of the 
Bengal Tenancy Act, the plaintiff has not only to 
start a prima facie case, but to prove by evidence that 
the entries in the record-of-rights are incorrect. 

When a fixed period is given to do a certain act, 
and the person bound to perform it is, from no act 
of his own but from some act or order of the Court, 
prevented from carrying it out, he gets the advant- 
age of the next open day. 























Sasi Bhusan Rudra v. Gobind Chandra Roy,.18 C. l 


231, followed. 

Therefor c, where a record-of-rights was finally 
published on September 25, 1907, and a suit under 
section 106 ofthe Bengal Tenancy Act was instituted 
on January 2, 1908: Held, that the suit was in time 
as Decembo 25th to January Ist were holidays. 
LACHMI NARAIN v. SUKHRAJ RAI g 














S. 104 (2) 360 

andaan aapa Ban NGISA 493 
— -c S. 106 181 
——— aan S. 106— suit in regular 
Court 4 


EN S. 1OG—Decision in Settle- 
ment proceedings—Finality— Civil Court, Jurisdiction 
of, in re-opening matters decided, 


INDIAN CASES. 
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Bengal Tenancy Act—contd, 


Where proceedings have been taken before a Settle- 
ment Officer in respect of any matter under section 
106 of the Bengal Tenancy Act, a Civil Court is pre- 
cluded from entertaining a suit concerning such 
matter. 

Jogendra Nath Roy v. Krishna Promoda Dassi, 12 O. 














W. N. 1032; 8 C. L. J. 822, referred to. KAMLANAND 
Srxeu v. Prem Lan GANESH 651 
s. 107 360 











ss. 116, 120—Indigo 
zerait—Khas possession of landlord—Right of occtts 
pancy—Admission, Court not to go behind. 





The fact that there is no evidence that certain 
indigo zerait lands were ever in the khas possession 
of the landlord, is not suficient to bring the lands 
within the definition of proprietor’s private lands 
contained in section 120 of the Bengal Tenancy Act 
with the consequence that section 116 does nob pre- 
clude the acquisition of occupancy-rights in-them. 

Where the defendant at the trial of a suit admits 
that certain lands are the private lands of the pro- 
prietor, the Court cannot go behind that admission 
and re-open the question whether thisis so. DAMODAR 
Nanayan v DALGLIESH, 15 C. W. N. 345; 9 M. L.T. 
364; 8 A L. J. 441; 13 C. L. J. 512; 13 Bom, L. R. 896 


3 P.C. 
—— s. 120 913 


~ ——_ —— Ss. 153, I86A—Civil 
Procedure Code (Act V of 1908), s. 115—Landlord 
and tenant—LEstoppel—Evidence Act (I of 1872), 
s. 116— Facts necessary to be found to constitute astop- 
pel of tenant—Materiai irregularities under s. 115, 
Civil Procedure Code. 
A suit for rent was valued at Rs. 99, The first 

Court decreed the suit and also awarded Rs. 25 da- 


` mages against the defendant under section 186 A (1) 


of the Bengal Tenancy Aci. 
ferred a second appeal: 
Held, that it was doubtful whether a second appeal 


The defendant pre- 


lay or not. 
A High Court can under section 115 of the 
Civil Procedure Code, interfere with an order 


of a Subordinate Court, of its own motion and 
without an application made to it by a party tothe 
suit. 

Where, in such a case, ib is clear upon the fitce 
of the judgment that there has been an jilegality 
and irregularity in the trial of this case, it is a 
proper one for interference under section 115. 

In a suit for rert, the defendant denied the title of 
the plaintiff saying that he was the benamidar for his 
daughter. There was no issue raised in the first 
Court as to whether the defendant was estupped from 
denying the plaintiff’s title. The Court of Appeal be- 
low held as a matter of law that the defendant 
was estopped from denying the plaintiff's title: 

Held, that it was irregular on the part of the Court | 
to hold this in the absence of any finding whether 
or not the defendant was inducted into the land by 
the plaintiff, or if he was so inducted, into what land 
he was inducted or whether there was an attornment 
to the plaintiff, and as to the question of benami as 
bearing upon the question of estoppel. 

Held, further, that it was a material irregularity on 
the part of a Court to come to a finding under 
serious misapprehension ag to actual facts, 


Vol, 1X! 


Bengal Tenancy Act—contd 


An admission, without being aware of the: circum- 
stances, is not binding. 

A previous deposition of the defendant who did not 
appear in a subsequent case was admitted without 
any proof whatever that it was his deposition: held, 
that this was an irregularity within section 115. 

Before awarding damages under section 186A 
of the Bengal Tenancy Act, the Court should find 
as a fact as to whether there was reasonable or pro- 
bable cause and state its ground for coming to that 
conclusion. SIBU Sant v. NETAL CraranDas 806 


ss. I60, cl. (c),- 


167—Protected interest—Boraj or betelnut plan- 
tation—“ Permanent” whether governs “ plantations” 
“ Date of sale,” meaning of. 


The term “plantations ” in section 160 clause (e) 
of the Bengal Tenancy Act is not governed by the 
expression “permanent” nor does the term neces- 
sarily mean permanency in the plant though it 
implies permanency in the nature of the work. 

Land on which a boraj or betel leaf plantation -is 
made is a protected interest within the meaning of 
section-160 of the Bengal Tenancy Act. 

The'words“ date of sale” in section 167 of the 
Bengal Tenancy Act, mean the date on which the 
sale is confirmed and not the date on which the sale 
is in fact held. 

Matangini Chaudhurani v. Sreenath Das, TO, W. N. 
552; and Chowdry Kesa Sahay Singh v. Giani Roy, 6 
©. W. N. 776, referred to. Banko Benary DAS ~. 
KRISHNA OHANDRA BHOWMIK 528 


————— ss. 161, 166, 167— 
Lien created by tenant, whether incumbrance—Pur- 
chaser at ewecution of rent decree—Mortgage by tenant 
—Annulment of incwmbrance—Transfer of Property 
Act (IV of 1882), s. 738—Proof of annulment—Pro- 
duction of order sheet of proceeding before Collector 
not sufficient. 

A lien created by a tenant on his holding is an 
incumbrance as defined in section 161 of the Bengal 
Tenancy Act. | : 

The purchaser of a holding at a sale held in 
execution of a rent decree must, therefore, annul 
any mortgage created by the tenant as provided by 
secbion 167, and the mortgage is not ipso facto an- 
nulled by the sale. 

If the purchaser does not take the necessary steps 
to get the incumbrance annulled within the period 
limited, the incumbrance stands and can be enforced 
against the purchaser. A landlord who purchases 
the holding is in no better position than any other 
purchaser. 3 3 

Beni Prosad Sinha v. Rewat Lall, 24 0. 746, follow- 





ed. 
Until the notice has been properly served under 
section 167 upon the incumbrancer, the incumbrance 
stands. ° te 

Radhay Koer v. Atodhya Das, 7 ©. L. J. 262, fol- 
lowed. 

Section 73 of the Transfer of Property Act only 
gives a right to the mortgagee over the residues of 
the sale proceeds and refers to cases where the law 
otherwise provides that the effect of the saleis to 
nullify a mortgage; it is not intended in any way to 


enlarge the interest of the purchaser at a sale for | 


arrears of revenue of rent. 
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Bengal Tenancy Act—concld. 


Beni Prosad Sinha v. Rewat Lal, 24 ©. 746, follow- 
ed. ; 

The production of the order sheet of a proceeding 
under section 167 is not sufficient to prove the annul- 
ment of an incumbrance. The proceedings before 
the Collector are sammary and not binding upon tho 
Civil Courts, and it is open to the Civil Courts to go 
into the question. CHHATARDHARI Lan v., BIRANCIU 


Lau 2 

-_ a s. 166 248 

—_—— ————— s. 167 248,528, 
1001 





— S. 167 — Incumbrance, 
annulment of—One year from date of sale—Incum- 
brancer involving purchaser in liligation to prove 
title—Estoppel. 

A person who claims to ‘hold incumbrances and 
who disputed in a previons litigation the right of the 
purchaser of the holding at a rent sale, and thus 
denied tho right of the purchaser io issue notices to 
annul the incumbrances, and caused the delay in 
issuing them cannot in equity be allowed to say that 
the title under which the purchaser claimed to issue 
the notices was perfected on the date of the actual 
oe and not on the date of the confirmation of the 
sale. 

Taibalanessa Bibi v. Provabati Dasi, 10 ©. L.J. 640; 


. 4Ind. Cas. 750, followed. Gosinn CHANDRA LAHA v. 
50 


TARA PADA BHATTACHARJEE 


— aaa ss. 170, cl. (4), 
17 1—Civil Procedure Code (Act XIV of 1882), s. 
310A—Evidence Act (I of 1872), s. 115 — Withdrawal 
of money deposited by transferee of holding, by land- 
lord—Recognition of transfer—stoppel—Sec. 170, 
cl. (4), whether has retrospective effect. 


Where the landlord of a holding sold it in exceu- 
tion of a rent decree, and the previous purchaser of 
the holding deposited the purchase-money and the 
landlord knowing who he was agreed to the sale 
being set aside on that deposit : 

Held, that the landlord was estopped from ques- 
tioning the purchase. 

Thomas Barclay v. Syed Hassain Ali Khan, 6 ©. L. 
J. 601, followed. 

Section 170 clause (4) of the Bengal Tenancy Act 
enacts that the withdrawal of money deposited under 
section 310A of the Civil Procedure Code, by a land- 
lord shall not operate as an admission of the trans- 
ferability of the holding. But it does not relate to 
procedure ; it is a rule of evidence and cannot have 
any retrospective effect. AHMED ALI v, ROSHAN Aur 


619 
615,619 








——— sS. 171 
———— ——— sS. 171 (1) (b) 489 
——— sS. 178 922 
—_—_ SS 179 47 
- ——— S., 182 922 
S. I86A 806 
oS 8 rG €05 
pe ee A ak Sch. II 625 
———— Sch. II, part 3, 
art, 6 246 


1054 


Bombay. District Municipalities 
Act (III of 1901), s. 151, sub-secs. 
(1) (0), (2) and (3)—Flowr milis worked by 
camel—Obdjectionable smell arising from negligent 
user—Right of Municipality to issue notice—Un- 
authorized notice issued by Municipal Officer—Nui- 
sance. 

Section 151 (0) of the Bombay District Municipalities 
Act refers to a manufactory which is such that 
offensive or unwholesome smells arise from it as the 
natural result of working the factory in the ordinary 
way. The mere fact that an objectionable smell arises 
inside the factory by negligent user is not sufficient 
to bring a factory within section 151 (o), there 
must be an offensive or unwholesome smell issuing 
from the premises so as to create a possibility of its 
causing a nuisance to the neighbourhood. 

A flour mill worked by a camel is nob such a 
manufactory as is contemplated by section 151 (0). 

Section 151 only authorizes a Municipality to 
issue a notice if it is satisfied that the smell 
which issues from the factory, in the ordinary course 
of ordinarily careful user, is so offensive as to cause 
annoyance to the neighbourhood; if annoyance is 
caused tothe neighbourhood only when and because 
there is improper user, then the smell must be actu- 
ally dangerous to life, health or property before the 
Municipality can prohibit the further use of the pre- 
mises as such factory. A. notice not authorized by, 
but issued by an Officer of, a Municipality is not 


subject to the consequences specified in sub-sec-- 


tions (2) and (3) of section 151. 
MAL v. KARACHI MUNICIPALITY ` 


= Motor Vehicles Act (II of 

1904), S. 2—Motor-car—Reckless or negligent 

driving—vidence—Rule of the road. , 

The accused, who was driving bis own motor car, 
attempted to pass a victoria which was a little ahead 
of him on the left, but as he was doing so the driver 
of the victoria turned it suddenly to the left with 
the result that it collided with the motor car. 
The accused was, on these facts, convicted of driving 
his motor car negligently and recklessly: 

Held, that the victoria driver having first directed 
his carriage towards his right was not justified in so 
suddenly changing his course back to the left as to 
place the overtaking motor in the position of dith- 
culty which he did, and that, therefore, the accused 
could not be said to hare beer negligent or reckless 
in driving his motor ear, 

Per Batchelor, J—The rule of the road isnot an 
invariable or inflexible rule, and a deviation from it 
may upon occasion be not only justifiable but ac- 
tually necessary. RI 

Wayde v. Lady Carr, (1823) 2 D. and R. 255; 1 L. J. 
(0. 8.) K. B. 63; 25 R. R. 554 followed. 

The mere passing of another vehicle on the left is, 
no doubt, primarily evidence of negligence, bat the 
inference arising from this solitary circumstance may 
be rebutted by the other circumstances appearing in 
the case. 

Section 2 of the Bombay Motor Vehicles Act 
requires the Court to have regard, not only to tho 
side on which one vehicle passes another but to all 
the circumstances of the case, including the natnre, 
condition and use of the road and to the amount of 
traffic which actually is or may reasonably be 
expected at the time on the road. JENHANGIR D). 
DAYAR, In re, 18 Bom, L. R. 126 


PAHLAJRAI CHAPU- 
886 
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Bombay Prevention of Gambling 
Act (iv of 1887), ss. 6, 7—Waerrant— 
Search—Complaint on oath—Evidence Act (I of 
1872), s. 114, ill. (e)—Evidence. 


Though it is desirable to formally produce in evi- 
denco a warrantissued under section 6, yet where the 
complainant states that he searched the house under 
warrant and such warrant and his complaint on 
oath appear in the proceedings of the Magistrate, 
and it isnot alleged that the complainant searched 
the house under any other warrant, or that the 
warrant was not regularly issued under the said sec- 
tion, the High Court will not exercise its discre- 
tionary powers of revision. 

Emperor v. Bankatram, 28 B. 583; 6 Bom, I. R, 379; 
1 Cyr. L. J. 390, referred to. 

The complaint on oath ig, nob a necessary part 
of the evidence of the prosecution; ordinarily, it 
would be sufficient to rely on the maxim “omnia rite 
esse acta ” after formal proof of the search warrant. 

Crown v. Seju, 18. L. R. 27, Emperor v. Paman, 1 
S. L. R. 67, King-Emperor v. Kadir, 3 S. L. R. 78; 3 
Ind. Uas. 898, Crown v. Ghulam Hussain, 3 B.L. R. 
84; 3 Ind. Cas. 895, dissented from. ABDULLAH 2. 
EMPEROR 895 


—s.7 895 


Bond —Consideration—Untrue recital of cash pay- 
ment—Amounts actually advanced recoverable — 
Accounts — Interest, 

Defendants executed bonds to plaintiff, whereby the 
latter agreed to advance moneys from time to time 
to recover a property of the former by litigation. 
T'he bonds, however, recited that the consideration was 
paid in cash and that on defendants’ failure to pay the 
amounts in a year, the plaintiff would get a higher rate 
of interest from the date of default. On plaintiff’s suit 
torecover the principal and interest due on the 
bonds, it was found by the lower Court that the con- 
sideration for the bonds was not paid to defendants in 
cash, but that certain sums were advanced by plain- 
tiff to various persons on behalf of the defendants : 

Held, (1) that plaintiff was entitled to recover the 
amounts which he actually advanced for and on 
behalf of the defendants : 

(2) that the proper course which the lower Court 
should have adopted was to direct the plaintiff to put 
in a statement showing the amounts actually,ad- 
vanced by him and to call on defendants to surcharge 
and falsify them and then determine the amounts 
due to plaintiff: 

(3) that as plaintiff set up an untrue case of cash 
payment, he was not entitled tothe higher rate of 
interest stipulated for in the bond. MEENAKSHI AYEE 
v. ANDI NADAN 996 


Breach of Contract--Measare of damages 
—Whether damages to be calculated as on the date 
of breach or on the date fixed for performance 

04 

Bribery. See Evidence, Act s. f14 897 

Broker—Effect of payment by guarantee-broker 

712 








Buddhist Law-Inheritance—Forfeiture of right 
to inherit—Father inherits in preference to sister. 
Proved desertion and intentional and deliberato 

neglect of the ordinary duties of affection and kindred 

result in forfeiture of the right of inheritance. 
Ma Mya y. Maung Kywet, 11 Bar. L. R. 228, followed 


Vol. 1X! 


Buddhist Law-—concld. - : 


In the absence of direct descendants end husband 
or wife, the parents inherit-to the exclusion of all 
other relatives. A 

Chit Kywe v. Maung Pyo, U. B: R. 1892-1898, Vol. 
II, p. 184; Po Hmon v. Maung Kan, U. B. R. 1897-1901, 
Vol. II, p. 157, followed. 

A father started his daughters in business by giving 
them possession and management of a going concern 
and arranged, for them to live separately in order 
to avoid quarrels with their step-mother, his second 
wife: ' 

Held, that tho father did not forfeit his right to 
inherit under the Burman Budhist law, the estate 
left by the daughters. U Suwe Gon t. Ma HNIN 
Bwin, 4 Bur. L. T. 1; 5 L. B. R. 231 442 


Burden of Proof. See Custom; HINDU Law; 
Witt. , 


amma ____— Adverse possession—Burdeu of 
proving possession within 12 years—Landlord and 
tenant—Pleadings—Denial of title 812 


A ee Burden of proving knowledge 
of adoption how to be discharged 


Claim by malik qabza to share 











in shamilat 





———~-———— — Conditional sale—Redemption 
77 
—_—-——_——_-——Oustom—Adoption of sister's 
son among non-agriculturist Khatris 3 
—————— -Mortgage by Hindu father in 


lien of antecedent debt—Mortgagee not Bona to 


prove nature of debt 
Performance by plaintif of his 
243 








part of contract 
m u Plaintif suing on contract 


—— —— -Plea that mortgaga sued on 
was an unreal transaction 13 








Record of rights—-Presamption 
of correctness—Burden of proving contrary ISI 





eee ne ae 


Self-acquisition—Presumption 


948 
+ —— -___--— Suit for possession 595 
—————-— Will—Muhammadan Law 721 
ee a Wi — Undue influence 33 








-——TLandlord and tenant— Question 
whether particular plot is included in tenancy—Res 
judicata. 


When the relation of landlord and tenant is 
admitted or proved, any further questions as to the 
jama and area held by - the. tenants under 
the landlords do not refer to the status of ten- 
ancy, but rathet to the contract between landlord 
and tenant. 

Where, therefore, ibis found that the tenant is 
in possession of a certain plot and willing to pay 
rent for the same, it lies upon the plaintiff landlord 
to show that the land is not ryati but khas 
pati. 

Rajendra Kumar Bose v. Mohim Chandra, 3 C. W. N, 
768, relied upon. Dina NATH v. GANESH CHANDRA 2 
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Burma Gambling Act. (I of 1899), 
ss. 3, 7, I], 12—Common Gaming House— 
Presumption on finding gaming instruments. 


The definition of Common Gaming house in sec- 
tion 3 of the Burma Gambling Act I of 1899 ap- 
plies to private as well as to public houses ard places 
and sections 11 and 12 render players in, and the 
owners, occupiers and users of common gaming 
houses liable to punishment. ' 


Where a house is entered and _ searched 
under the provisions of section 6 of the 
Burma Gambling Act and gaming instruments 


found therein, the presumption mentioned in sec- 
tion 7 arises, although there is no proof of any pay- 
ment of commission by the players to the 
keeper. Eupzror v. Po Yin, 4 Bur. L. T.11 450 


—— m SS 7, 11,12 450 


Carriers in inland waters- Hates re- 
ceipt, not a bill of lading and not a negotiable instru- 
meut— Notice of lien not binding on such carriers. 
Certain paddy was shipped to Rangoon by the 

plaintiffs in the 1st defendant’s name in the boats of 
the 2nd defendant Company. The Ist defendant 
sold the cargoes to a firm of millers, and ob- 
tained delivery of the paddy from the Ynd de- 
fendant Company without producing the mate’s 
receipts its agents had given for the paddy, Tho 
plaintiffs sued the 2nd defendant for dam- 
ages to the amount of the debt due from the lst 
defendant: - 

Held, that the 2nd defendant Company was not 
liable and the document relied on in the suit was not 
a mate’s receipt, 

Mate’s receipts aro not bills of lading, though they 
are sometimes referred to as such. A bill of lading 
isa mercantilé document in use in connection with 
carriage of goods in a sea-going vessel. To no docu- 
ment given by an officer of an inland waters carrier, 
could the-term and the law relating to mate's 
receipts as known to mercantile law be properly 
applied, 

Where an instrument is by the custum of trade 
transferable like cash by delivery and is capable of 
being sued on by the person holding it pro tempore, it 
is entitled to the name of a negotiable instrument, 
and the property in it passes to a bena fide transferee 
for value. The 2nd defendant ('ompany's receipt 
in this case could not be held to fulfil these con- 
ditions: 

Held, further, that the Rate Circular and its wording 
did not put the Company under any legal obligation 
or duty to any one except the persons with whom it 
contracted and that consequently the plaintiffs had no 
right of action against it. 

Held, also, that even if the plaintiffs had given notice 
of their claim to the paddy, the so-called mate's 
receipt not being a negotiable instrument, tho 
Company would not have been bound to deliver to 
them, 

Leikboarrow v. Mason, referred to. IRRAWADDY 
FLOTILLA & Co. Ltn. v, NACHIAPPA Cuetry, 4 Bur. 
L. T. 21 465 
Carriers Act (IH of 1865) 966 
ss. 6, 8, 9—Common Carriers 
— Liability —Loss of goods due to carrier’s negligence 
or crime —Egemption clause, construction of-—Insur- 
ance of goods shipped--Claim by Insurance Co,— 
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Subrogation—Assignment—Suit, in whose name to be 
brought—Equity against shipper, if can be pleaded 
against insurer—Damages to be proved at hearing— 
Swit not to be dismissed for default. 


The rights and liabilities of common carriers and 
those for whom they carry, apart from special con- 
tract, are outside the Indian Coniract Act, and are 
governed by the principles of the English Common 
Law as modified by the Carriers Act of 1865. A 
common carrier, therefore, in India is subject to two 
distinct classes of liability, the one for losses for 
which he is liable as an insurer, the other for losses 
for which he is liable under his obligation to carry 
„safely. Speaking generally the first of these are 
insurable risks from which the element of defanlt is 
absent, the second are risks of conveyance in which 
that element is present. The Carriers Act of 1865 
has in some degree modified this position. 

The liability of a common carrier for the loss of 
goods mot being of the desoription contained in the 
schedule to the Carriers Act, may be limited by 
special contract signed by tho owner save, where such 
loss shall have arisen from the negligence or a cri- 
minal act of the carrier or any of his agents or ser- 
vants. ? 

It has been the policy of the English Courts in 
dealing with exemption clauses to recognise the dis- 
tinction between the insurance and the carrying risks 
of a common carrier, and to construe them as not ex- 
tending- to carrying risks in the abseiice of clear 
words to that effect. In India, where there is a 
statutory prohibition against exempting a carrier 
from loss arising from negligence or criminal acts, 
there is perhaps an even stronger reason for odopt- 
ing this canon of construction, afany rate, within 
the limits implied by this prohibition. 


Price v. Union Lighterage Co., (1903) 1 K. B. 750; | 


and on appeal (1904) 1 K. B. 412; 3 S. E. C. (N. s.) 1; 
73 L. J. K. B. 222; 89 L. T. 731; 62 W. R. 325; 9 ©. C. 
120; 20 T. L. R. 177 and’ James, Nelson and Sons, Ld. 
v. Nelson Line Liverpool Ld., (1907) 1 K. B. 769, 96 
L. T. 402; 13 Asp. M. C. 320; 12 C. ©. 210; 23 T. L. 
R. 302, relied upon. 

The above doctrine is not limited to bills of lading. 

Wyld v. Pickford, 8 M. and W. 448; D'Arc v. D. and 
W. Ry. Co., L. R. 9 O. P. 825; 80 L. T. 763; 22 W. R. 
919 and Martin v. G. I. P. Ry, Qo., L. R. 3 Ex, 9; 37 
L. J. Ex. 27; 17 L. T. 349, relied upon. 

Czech v. Q. S. N. Co., L. R. 3 O. P. 14; 87 L. J. C. 
P. 3; 17 L. T. 246; 16 W. R. 180, referred to. 

Bazters Leather Co. v. Royal Mail Steam, Packet Co , 
(1908) 2 K. B. 626; $9 L. 'T. 286; 24 T. L. R. 537; 77 
L. J. K. B. 988, explained. . 

Crouch v. L. and N. W. Ry. Co., 23 L. J. O. P. 75 at 
p. 82; 14 0. P. 255; 7 R. C. 717; 2 C. L. R. 188; 18 
Jur. 148; 2 W. R. 166, relied upon. 

A Jute Company shipped somo jute by a Steamer 
Company, and agreed “to hold the Steamer Company 
harmless and indemnified from and against all claims 
which can be insured against.” 

Held, that the agreement did not extend to loss 
arising from negligence or criminal acts of the steamer 
company’s servants. Ne 
_ A policy of insurance was issued by the plaintiff 
company in respect of the jute lost in favour of the 
shippers, which contained a stipulation to this effect; 

e ‘Warranted no recourse against carriers: ” 
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Carriers Act—concld. 


Held, that the stipulation was not equivalent to a 
relinquishment in favour of the Carrying Co. by the 
Insurance Co. in respect of risks not exempted. 

The plaintiff Insurance Co. claimed by way of sub- 
rogation and not of assignment: 

Held, that they had no right to sue in their own 
name, and the suit could only be brought in the name 
of the Jute Uo. the shippers, 

Burnand v. Rodocanachi, L. R. 7 A. C. 333 at p. 339; 
51 L. J. Q. B. 548; 47 L. T. 277; 81 W. R. 65; 4 Asp. 
M. C. 576, followed. 

This suit being substantially one by the shippers, 
the Jute Co, to recover damages from the carrying 
Co, auy matter that could be pleaded against the Jute 
Co. would be an effective answer though in truth the 
purpose of the suit was to beifefit the Insurance Co. 

Simson v. Thomson, 3 A. C. 279; 88 L. T. 1; 3 Asp, 
M. C. 567, referred to. 

The plaintiffs ought to have proved the amount of 
damages at the hearing; but it would not be right to 
visit their default in this regard with the penalty of- 
a dismissal of the suit. BRITISH AND Forwien MARINE 
Insurance Co. v. INDIA GENERAL NAVIGATION ANDRY. 
Co. Lp, 15 O. W. N. 226; 33 ©. 28 4 
ss. 8,9 364 


— S. 10 — Notice of loss—Waiver 











of notice. 9 

The notice of loss required by section 10 of the 
Carriers Act to be given, must be given by the plain- 
tiff to the carrier before he can bring a suit against 
the carrier. Tt is not sufficient that the carrier is 
aware of the loss from some other source. BRITISH 
AND ForwicN MARINE Insurance Co. v. INDIA GEN- 
ERAL Steam NAVIGATION AND Ry. Co., 38 0.50 960 
Cause of action—Denial cf reversioner’s 

right—Declaratory suit by reversioner 
nn Mortgagee undertaking to 

pay both the prior and subsequent mortgages to- 
gether—Tirst moitgage redeemed without payment 
of tho second mortgage— Breach of condition— 
Limitation : 








—— Remedy by appeal—Suit — 
Plea that appeal is inconvenient, whether justifies 
suit 








aa Attachment—Bengal Tenancy 
Act (VIII of 1885), ss. 18, 78, 88—Raiyat at fixed 
rate—Transfer of shares of holding—Suit by landæord 
against old tenant—Landlord’s knowledge of transfer 

— Decree whether binding on transferee, 

A mere attachment is a sufficient invasion of a 
person’s right to give him a cause of action. 

A raiyat at fixed-rates under section 18 of the 
Bengal Tenancy Act is entitled to sell shares or 
specific portions of his holding; if he sells portions 
of his holding to several purchasers, such purchasers 


are not reduced to the position of ordinary occupancy ` 


ratyats, 

4. landlord in suing for rent is bound if he is aware 
of the purchases to implead the purchasers as parties 
to the suit. . 

Baistab Charan Chowdhury v. Akhil Chandra Chow- 
dhury, 11 ©. W. N. 217, followed. 

if a landlord omits to join a purchaser, of whose 
purchase he is aware, the purchaser will not be 
bound by the rent decree, and will be entitled to 
bring a suit for a declaration that the decree is iu- 
operative as against him. AKHOY Kumar MITTER v. 
SRI Narar Dey 


e 
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Cause of action—concld. 


—_—— 5 want of, pleaded for the first 
time in further appeal—FPleadings—Practice—Con- 
tract, whether complete bejore formally written- 





The plea that a suit is based on a non-existent cause 
of action shonld Le taken at the first hearing; 
ordinarily, a party, who has allowed a case to be decid- 
ed in two Courts on the merits, should not be heard 
to raise such a plea on further appeal. 

Where a contract is arranged orally with the 
express intention of embodying its terms in a docu- 
ment, such contract is not completed until that 
document is formally executed. Buur 
JIWAN Srxen, 2 P. L. R. 1911 385 


Central Provinces Land Revenue 
Act (XVII of 1881) 113 


——— an , (as amended by 
Act XVI of 1889); ss. 22, 136 H. O9 
—Aci IT of 1904 repealed by Bengal Act IF 1903— 
Second Appeal—Application for partition —Decision 
cf Deputy Commissioner—Appeal to Commissioner— 
Second Appeal to High Court, whether maintainable. 


An application for partition was dismissed by the 
Deputy Commissioner, Sambalpur. An appeal from 
that order was preferred to the Commissioner who 
dismissed it. 

A second appeal was filed in the High Court. 

Held, that under section 186 H (1), of the Central 
Provinces Land Revenue Act, as impliedly amended 
by Bengal Act IV of 1906, the appeal from the 
Deputy “Commissioner lay to the District Judge, but 
as it was wrongly preferred to the Commissionor 


the appeliant lost his remedy and the second appeal 


was incompetent. RAGHUNATH SINGH ¢. ABnHUT 
Sınan, 13 C. L. J. 412; 88 0. 391 > 
——s.136H.(1) 202- 


——- —— —-_—. Tenancy Act TE 
of 1898) 13 


Charge or KE A te, of 
document 828 





~—-Sale or mortgage of goods not in existance 
—— —~—- to jury. See CRIMINAL PROCEDURE 
Cons, s. 303 788 


Charter Act (24 & 25 Vic. C. 104), 
S. I 5—Revision of interlocutory order—Ciril Pro- 
cedure Code (Act V of 1908), s. 115. 

Undor the Charter Act the High Court has power 


to revise orders passed on interlocutory applications. - 


Somasundram Chettiyar v. Manika Vasaka Desika 
Gnana Sambanda Pandara Sannadhi, 31 M. 60; 3 M. 
L. T. 246 and Veerabadran Chetty v. Nataraja Desikar, 
28 M. 2&, followed. 

Quere :—Whethey section 115 cf the Code of Civil 
Procedure, 198, was intended to apply to interlocu- 
tory orders. NAGARAJA PILLAI ~., WYTHINATHA IYER 
9 M. L. T. 278; 21 M. L. J. 484 672 


Chaukidari Chakran land—Resump- 
tion and transfer to Zemindar—Raiyati interest 
created in good faith—Validity  - 37 

Cheating. See Pexat Cons, ss. 415, 420. 


Chota Nagpnore Tenancy Act (VIB. 
C. of 1908), s. 139 (5) 47 
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Chur lands—Alluvion—Limitation — Possession 
—Dispossession—Limitation Act (XF of 1877), Sch. 
II, Arts. 142, 144. 


In a suit for declaration of title to and recovery of 
possession of chur lands which had been diluviated 
more than twelve years before the suit, the plaintiffs 
proved their title and possession up to the time of 
diluviation, and alleged that the disputed lands had 
re-formed within twelve years of the suit. The de- 
fendants alleged .and it was found that the lands in 
question came into existence some 30 years ago and 
have been gradually forming since then. How much 
was formed yearly and whether the chur was fully 
formed in five years could not be determined : 

Held, that the case should not be treated as though 
it were one of adverse possession falling within 
Article 144 of the second Schedule tothe Limitation 
Act, whereas the appropriate Article was Article 142, 

Mano Mohun Ghose yv. Mothura Mohun Roy, 7 C. 
225;8C.L. R. 126, followed. Bitasm CHANDRA v. 
Amgup ALI 554 


Civil Procedure Code (Act XIV of 
1882), S. 13—Jormer suit by a mortgagee for 
sale—Mention of prior encumbrance tn the plaint but 
no relief cluimed—Decree silent as to prior morigage 
of defendant— Decree silent on the point—No adjudi- 
cation on prior encumbrance. 

In a suit for sale on a mortgage, if prior mort- 
gages are simply mentioned and no relief is asked in 
respect of them, the decree, though silent as to the 
prior mortgages, must not be understooi to have 
negatived them. 

Srinivasa Rao Sahib v. Yamunabhai Ammatl, £9 M. 
84;16 M. L J.f0 and O. M.S. A. 75 of 1908, referred 
to and approved. 

But it would be otherwise, if the plaintiff disputed 
the existence of the prior mortgage and asked for a 
sale free of all incumbrances. 

Sri Gopal v. Pirthi Singh, 24 A. 429; 4 Bom. L. R., 
827; 6 C. W. N. 889; 29 I. A, 118 (P. C.) and Mahnbir 
Pershad Singh v. Prabhu Singh, 9 C. L. J. 78; 3 Ind. 
Cas. 686, referred to and approved. ARUNACHALA 
REDDI v. PERUMAL ReDDI, 9 M. L. T. 90; 21 M. dn J. 
635 285 


m S 13—Probate proceed- 

ings—Construction of Will—Finding that last Will 
does not supersede two earlier TWills—Suit based on 
Walls —Whether finding in probate procecdings, res 
judicata— Estoppel. 

In an application for probate of three Wills execut- 
ed by the same testator on different dates the Court 
held that the two earlier Wills were not expressly 
revoked by the last Will, but it refrained from hold- 
ing that any of the dispositions in the earlier Wills 
was or was not superseded by the last Will, Ina 
subsequent suit based on the said Wills: 

Held, that the finding in the probate proceedings 
did not operato as res judicata in the subsequent snit 
on the question whether any and what dispositions 
in the earlier Wills were superseded by what dis- 
position in the last Will though the plaintiff, who was 
applicant in probate proceedings, would be precluded 
from averring that the last Will revoked the carlier 
Wills. NMARYAMMAL V. KALIYAMMAL, 2 M. W. N. 189; 
9 M. L. T. 319; 21 M. L. J. 485 613 


——— c SS. 13, 257A, 375 
Exps. 1 and Il—Res jndicata—Comipre mise 
decree—Estoprel by record——Estoppel by judgment =- 
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Nature, incidents and effect of a compromise decrte— 
Agreement in contravention of s. 257 A— Public policy 
—Section applies only to execution proceedings— 
Section intended for benefit of judgment-debtor— 
Waiver by judgment-debtor, 


The defendant obtained two decrees againss 
the plaintiff in 1882 and 1883 on the original 
side of the High Court. These decrees wero trans- 
ferred for execution tothe District Court. While 
the execution proceedings were pending in the 
latter Court, in 1890 the parties made an adjustment 
of all their disputes and the result was the execu- 
tion of the two usufructuary mortgage-deeds in ques- 
tion by the plaintiff in favour of the defendant. In 
1893 the defendant sued the plaintiff for the recovery 
of a sum which he claimed as due to him on the foot- 
ing of the said mortgage-deeds. That suit terminated 
bya compromise and the decree in the case preceed- 
ed on the acceptance by the plaintiff of the validi- 
ty of the mortgages executed by him. 

In 1906 the plaintiff suedthe defendant for the 
recovery ofa large sum with interest alleging that 
the mortgages were void and unenforceable being 
contrary to section 257A of the Code of Civil Pro- 
cedure. The defendant pleaded, inter alia, that the 
mortgages were not invalid as contravening the 
provisions of section 257A and that the question 
of their validity was res judicata by reason of the 
compromise decreein 1893 suit: 

Held, tkat the plaintiff is estopped from contesting 
the validity of the mortgages. 

[Obiter— The question of the validity of an agree- 
ment with reference to section 257A, Civil Procedure 
Code, is not purely one of law but one of mixed fact 
and law. ; 

An agreement in contravention of section 257A is 
not opposed to public policy. 

The prohibition in section 257A, is not based 
on any rule of public policy rendering such agree- 
ments illegal, itis merely unenforceable in execu. 
tion proceedings orby a fresh suit as the case 
may be. The rule is applicable only to execution 
proceedings and is enacted merely for the benefit of 
the individual judgment-debtor who is entitled to 
waive its benefit. 

When the parties agree that the decree should no 
longer be executed, and thatthe rights under the 
agreement should supersede the decree and been- 
forceable only by a suit upon the agreement, such an 
agreement would bean adjustment of the decree 
coming within section 258 ofthe Civil Procedure 
Code, and not one for the satisfaction of a judgment- 
debtor. } 

A decree on a compromise cannot be impeached on 
the ground that it was erroneous in law, because it 
is open to parties to decide both questions of Jaw and 
of fact between themselves by consent in the manner 
they deem best. Nor can a party to a consent im- 
peach’ it on some grounds on which a mere contract 
can be impeached, such as absence of consideration 
or mistake. 

Buta v. Municipal Committee of Lahore, 29 C. 854; 
87 P. R. 1902; 7 C. W. N. 82; 4 Bom. L. R. 673, relied 
upon. 

The rule that that estoppel by res judicata does not 
apply toa question of law, does not apply to decrees 
passed on compromise, ` 
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The basis of a compromise decree is always a 
eoniract between the parties to the litigation, and the 
principles applicable to contracts would often have 
to be considered in determining the rules of estoppel 
applicable to such deerces, but such a decree cannot 
be regarded as a mere contract, it has got a sanction 
far higher than an agreement between parties, The 
arrangement between them is adopted by the Court, 
and passes into an adjudication of the Court and 
acquires all the solemnity of a judicial pronouncement. 
The parties to the decree cannot, therefore, put an end 
to it at their pleasnre in the manner that they could 
rescind a mere contract. 

The Belicairn, 10 Probate Div. 161; 55 L. J. P. 3; 
53 L. T. 686; 34 W. R. 55, followed. 

A judgment by consent operates as a waiver of 
any defects in the process or pleadings, or ir- 
regularities in the previous proceedings, or grounds 
of objection which would have constituted errors 
in the judgment if rendered upon trial, provided 
they do not go to the jurisdiction. 

But while the agreement acquires in some respects 
greater force by a decree being passed in pursuance 
of it, the jurisdiction and powers of the Court 
passing such a decree are limited. The Court does 
not decide the disputes between the parties. It only 
embodies the decision of the parties themselves and 
makes their decision itsown, giving it the force and 
solemnity of its own adjudication. In other words, 
the jurisdiction of the Court, is to record the agree- 
ment between the parties and to adopt it as its own 
decree in so far as it relates to the suit. 

The Court, however, has the power andis bound to 
consider the question whether the compromise is a 
lawful one. It cannot record a compromise which is 
unlawful. As the jurisdiction of the Court is limited 
to an inquiry into its lawfulness, the law relating to 
decrees does not necessarily apply in all cases to 
consent decrees. These are governed by the rules 
relating to contracts. Incidents relating to contracts 
often hold good with respect to such decrees, and 
the Court being bound to adopt the agreement 
between the parties asits own adjudication, the 
interprctation to be placed upon such adjudication 
ought to be the sameas that to be placed on the 
agreement itself. : "i 

Section 18'0f the Code of Civil Procedure (section 
11 of the present Code), which deals with the rule 
of res judicata, is notperhaps strictly applicable to 
compromise decrees,as it appliesin terms only to. 
what has been “heard and finally decided” by a Coart. 
Explanation I, no doubt, refers to matters alleged by 
oue party and admitted expressly or impliedly by the 
other party toa suit. But this refers to some matter 
admitted by a party in a suit which is itself decided 
by the Court. 

Minalal Shadiram v. Kharsetji Jiwanji, 30 B. 395; 
8 Bom. L. R. 296, followed. s 


The test for determining whether there isan 
estoppel in any particular case in consequence 
of a decree passed on a compromise, must de- 
pend upon the answer to the question “Did the 
parties decide for themselves the particular matter 
in dispute by the compromise and was the matter 
expressly embodied in the decree of the Court 
passed on the compromise or was it’ necessarily 
involved in, or was it the basis of, what was 


1 
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embodied in the decree? For settling this point it 
would be legitimate, and sometimes necessary to look 
intothe pleadings between the parties in tho suit 
terminated by the compromise decree. Even if 
the compromise was made before the defendant put 
in his written statement, it would still be proper to 
look at the allegations in the plaint to understand the 
torms of thecompromise. 

It is open to the parties to agree to terminate 
a suit ina particular manner without any questions 
raised by the plaintiff or pnt in issue between 
the parties being determined, but whether a com- 
promise inany particular case proceeds upon such 
an understanding ow is based upon an admission 
of some or all of the allegations made by either of 
the parties is a matter of construction in each caso, 
and no hard and fast rule can be Jaid down applicablo 
toall cases. 

What the Court has to do in determining with res- 
pect to what matter each of tho parties to a com- 
promiso decree is estopped, is to find out what it was 
thatthe parties agreed to in the previous action, and 
for this purpose - it would not be enough merely to 
seo what was the relief granted in the decree of the 
Court, but it would be necessary also to examine 
what was the basis on which it was granted. What- 
ever is necessarily involved in the decree pronounced 
cannot be re-opened by either party. To this extent 
the principle of Explanation II to section 18 of the 
Civil Procedure Codeis applicable to compromise 
decrees. If the relief granted by a compromise decree 
would be inconsistent with the allowing of a particular 
defence, the invalidily of that defence must be taken 
to be necessarily involved in the grant of the relief 
and it cannot be allowed to be set up in a subsequent 
suit. 

Inve Jouth American and Mexican Company, (1895) 
1 Ch. Div. 37; 12 R. 1; 7L L. T. 594; 43 W. R. 181, 
followed. 

Hukdar Syed Bacha Jahib v, Karuppanna Pillai, 
2 M. W. N. 69; 3M. L. T. 472; 8 Ind. Cas. 261, re- 
ferred to. 

The principles applicable tojudgments based upon 
mutual agreement of the panties aro not the same as 
those which would apply to judgments by defanlt or 
judgmonts based oa admissions of the defendant. 

Irish Land Commission v. Ryan, (1900) 1 Fr. R. 
565 at p. 584, followed. 

A. compromise decree must be distinguisbed from a 
decreo passed upon a confession of judgment or an 
admission made by the defendant that the plaintiff is 
entitled to a particular relief. KUMARA VENKATA 
PERUMAD v. THATHA RAMASWMY Cuerty, 2 M. W. N. 
290; 9 M. L. T. 487 875 


——— S. I3—Ros judicata— 
“Court of competent jurisdiction?’ —Original trial 
Court and nof Appellate Court—“ Heard and de- 
cided’ —- Decision based on previous decision of inferior 
Court—No res judicata in a subsequent suit not cog- 
nizable by this inferior Court. 

An earlier decision will bar further pro- 
ceedings only if the earlier case was tried by a 
Court competent to try the later suit. The words 
“competent jurisdiction” in section 13, Civil Procedure 
Code, refer to the competency of tho original trial 
Court, and tho fact that the Appellate Court in the 
previous litigation was competent to try the subse- 
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quent suit would not make the earlier decision res 
judicata if the original Court was not competent to 
try the subsequent suit. 

Section 13 requires for the bar of res judicata a 
hearing as well as a final decision by a Court com- 
petent to try the later suit. 

The law ot res judirata does not compel the Court 
trying the later suit to hold, without trial, that the 
decision in the earlier suit was correct; it moely 
estops the parties to the earlier suit and their privies 
from showing that it is incorrect. The Judge trying 
the later suit must give effect to the decision but he 
is not bound to hold that it is right. 

A suit was brought in 1853 for an injunction to 
restrain certain persons from acting as prohits to 
cartain classes of pilgrims in the Courbof the Mufti 
Sadar Amin, the limit of whose jurisdiction was 
Rs. 2,500. Tho claim was decreed. In a subsequent 
suit, the same question arose in the Court of Principal 
Sadar Amin, on appeal from whose order the Civil 
Judge held that the decision of the Mufti Sadar 
Amin was a bar to the trial of the suit before him. 

The present suit was brought by the plaintiffs, 
who were successors-in-interest of the plaintiff in 
the suit of 1853, for an injunction torestrain defend- 
ants from acting as prohits. The plaintiffs contended 
that the decisions in the two previous suits operated 
as resjudicata in their favonr. The value of the 
present suit was Rs. 6,000, of which Rs. 2,000 was the 
value of the relief for injunction: 

Heid, that, as the limit of tho Mufti Sadar Amin's 
jurisdiction would have precluded him from trying 
the present suit, the matter was not res judicata, The 
decision of the Appeilate Court in tho second liti- 
gation was not res judicata as the matter waa uot 
“heard and decided” by it in the second litigation, 
and the inferior Court in the first litigation was not 
competent to try the present suit. The matter was 
not res judicata eyen as regards the claim for 
injunction. VaLeswara IYER v. MUTHUKRISHNA ATYAR, 
21 M. L. J. 57; 9 M. L. T. 288 686 


—— ———- S, 28 —Joinder of parties 
and causes of action. 


A claim to direct a trustes to render accounts of 
trust property for a certain period was joined with 
a claim against the trustee and others, who dealt with 
the trust property, to render accounts for another 
period: 


Held, that the suit was not bad for misjoinder of 
parties and causes of action as the claims referred to 
the same matter. 

Muthupa Chetty v. Muthu Palani, 27 M. bO, dis- 
linguished. Monamep ALI STLTAN t. ABDUL KHARUVI 
ROWTHER, 9 M. L. T. 283 











SS S. 43—Cause of action— 
Partition suit—Omission to include property, effect of 
Subsequent suit for partition of that property. 


Where in a suit for partition of a joint estate the 
plaintiff intertionally omitted certain property from 
partition, although the cause of action for getting 
that property partitioned had arisen along with the 
cause of action with respect to the other property: 

Held, that section 43, Civil Procedure Code, operat- 
ed to bar subsequent suit for partition in regard to 
the property so omitted, 
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Likha v. Daga, 7 B. 182. followed. 

Ittappan v. Manavikrama, 21 M. 153 at p. 157, 
referred to. Sueoampar SINGH v. KALKA BAKHSH 
SINGH 424 


mn —— ss. 43, 373—Splitting 
of claim—Permission to withdraw portion of claim. 
Where permission is granted, to withdraw a claim 
or a portion of it with liberty to bring afresh suit 
section 43 of the Civil Procedure Code does not bar 
a fresh suit in respect of the claim or the porticn 
withdrawn, 
Behari Lal Pal v. Srimati Baran Mai Dasi, 17 A. 
63, followed. Buta v. BISHEN Das, 37 P. L. R. 1911 
` 956 
= —— Sa 50— Non averment 
of particulars required by section—Endorsement 
of Court as to dates of receipt and return sufficient 
compliance I 








—— S. 51, proviso-~Con- 

tract Act (IX of 1872), ss, 251, 263. 

Under section 263 of the Indian Contract Act the 
rights and obligations cf a dissolved firm continue 
in all things necessary for tho purpose of winding 
up the business of the partnership. If, therefore, 
one of the partners of such firm signs and verifies a 
plaint on behalf of the firm it would be valid under 
the proviso to section 51 of the Civil Procedure Code. 
U Auxe Min v. Lutcaumanan Cuertry, + Bur. L. T. 


10 450 
ss. 98, 99, 157, 
158—Application for adjournment by pleader— 
Rejection of application— Withdrawal of pleader 
from swit—Dismissal of suit for plaintiff's default— 

Whether fresh suit maintainable, 

An application was made on behalf of the plaintiff 
for a further.adjournment of a week on the grounds 
that his witnesses were not presont,and that copies 
of certain documents could not be got from Court, 
The application was rejected, whereupon the plaint- 
ifs pleader stated that he was not ina position to pro- 
ceed with the case for want of ovidence. The defend- 
ant was absent andthe suit was dismissed “for the 
plaintiff’s default or rather for want of prosecution.” 
The plaintiff brought a fresh suit on the same cause 
of action: 

Held, that the mere physical presence of a pleader 
not instructed for the purpose of proceeding witha 
suit is nob an appearance in the sense of Chapter VIT 
of the Civil Procedure Code of 1882, and that the suit 
was Cismissed for default. 

Doma Ram vy. Raghu Nath, 10 ©. W. N. 40, re- 
lied upon. 

Held, also, that the case fell under section 98, Civil 
Procedure Code, and that the plaintiff was entitled to 
bring afresh suit, under section 99, Brsoy CHAND v. 


SATISH CHANDRA 842 
— S. 99 842 


———— S. IGI—Suit commenced 
by wrong plaintif — Order of Appellate Court directing 
the first Court to dispose of the suit after substituting 
new plaintifs—Right of defendant to claim de novo 
trial after remand. 

A suit was disposed of by the Munsif though 
objection was taken by defendant to plaintiff’s 

“maintaining the suit. On appeal, the Sub-Judge 

remanded the suit for disposal after striking off 
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the plaintiffs name from the record and substitut- 
ing new plaintiffs in his stead. When the suit 
came on for hearing before the Munsif after 
the remand order, the defendant asked the suc- 
cessor of the District Munsif, who had originally 
disposed of the suit, for a de novo trial. This was re- 
fused: 

Held, that a de novo trial should have been granted 
section 191, Civil Procedure Code (Act XIV of 1882), 
not applying to the case, KRISHNA Bat v. COLLECTOR 
AND GOVERNMENT AGENY, TANJORE, 9 M. D. T. 824 


254 

—_—_ ———- ———- ss. 230, 235-Ap- 

plication for execution dismisse@ for want of sufficient 
process-fze—Restoration—Limitation. 

An application for execution of a decree was made 
within twelve years of the decree but was struck off 
on the ground that insufficient process-fee had been 
deposited by the Gecree-holder. The decree-holder 
made an application for restoration of the application 
setting out the circumstances under which he had 
failed to pay the requisite process-foe. This 
application was beyond 12 years of the date of tho 
decree and in form and substance was in no way 
a fresh application for cxecution. The Court 
ordered restoration: 

Held, that the execution of the decree was nal. 
barred by limitation for the reason that the applica- 
tion for restoration was made beyond twelve years. 

Rahim Ali Khan v. Phulchend, 18 A. 482, 
referred to. RAM SARUP V. DASRATH TEWARI, 8 A. L. 
J. 412 F., B. 

———- S. 232—Assignment by 
partition not assignment by operation of law — Written 
assignment secured after making application for 
execution—Assignment relates back to the date of 

application—Limitation Act (XV of 1877), Sch. IL, 

art. 179. 

While two brothers, D. and V. were living jointly to- 
gether, a decree was obtained in the name of D who 
Thereafter 
there was a partition between the brothers as the 
result of which the decree was transferred to P. who 
then made an application for execution: 

Held, that the transfer of decree to V was 
directly by act of parties and not by operation of l&w 
within the meaning of section 232, Civil Procedure 
Code, and that, therefore, 7. was incompetent to apply 
for execution in the absence of an instrument in 
writing duly transferring the decree to him. 

The Court allowed one month to V, to produce the 
requisite written instrument if possible, and when he 
produced it, it was held thal the technical defect, 
which existed when F. had applied for execution 
without a written assignment, was cured by its 
subsequent production and that the instrument related 
back to the date on which V. had made his application 
for execution. SaLEKHAN v. VISHVANATH, 13 Bon. 

















L. R. 22 349 
naam aaa S. 234 648 
—— S. 235 817 
— S. 236 729 
—————-—— SS. 244, 275, 310, 


SIOA, 311, 312, 588—Whether an auction- 
purchaser is a party to the ‘suit or is the (represey- 
tative of a purty to the suit. a 
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on 


Vol. 1X] 


Civil Procedure Code—(1882)—conitd. 


Before the sale of property, attached in execution 
of a deeree, A., the judgment-debtor, deposited the 
amount due but the receipt given by the bailiff was 
not filed in the execution record butin the regular 
record and on that account was overlooked by the 
Judge, in consequence of which the Township Judge 
ordered the land to be sold and confirmed the sale. 

When, howevor, the fact of A’s. payment bo- 
foro the sale was brought to the notice of the 
Judge, he, after hearing all the parties concerned, 
cancelled the sale and ordered A. to refund to the 
auction-purchaser Rs. 580 plus 5 per cent. On ap- 
peal to the District Court, this order of refund was 
set aside: 

Held, that an order of the above kind to be appeal- 
able under section 266 of the old Code (section 47 of 
the new), must be 4n order determining a question 
arising between the parties or their representatives, 
to the suit in which the decree was passed and relat- 
ing to the execution, discharge or satisfaction of the 
decree, 

Held, further, that the auction-purchaser at a Court 


: sale, who isa stranger to the suit, does not, by his 


purchase, become a party or a representative of 
either party within the ‘meaning of section 268, and 
that the order of the District Court must, therefore, be 
reversed. i 

Held, also, tbat tho purchaser under a sale in execu- 
tion is not bound to inquire into the correctness of an 
order for execution. Maune Po TRET v. ANAMALY 
Cuerry, 4 BUR, L. T. 28 47 


— Sa 244 — Execution of 
decree—Objection by judgment-debtor to execution— 
Matters falling within the scope of section Remedy 
by separate suit, 

In an execution proceeding, the judgment-debtor 
‘contended that he was entitled to deduct a larger 
sum than allowed by the decree-holder on account of 
the transfer of certain properties by him to the de- 
cree-holder, and that the interest was erroneously 
claimed at a higher figure than what was due, There 
was also the question raised as to the date upon 
which credit ought to be allowed for the considera- 
tion money for the transfer: 

Held, that these quostions were coverod by section 
244 of the Civil Procedure Code, 1882, and the Court 
should not decline to investigate into them on the 
gtound that the remedy of the judgment-debtor was 
by way ofa regular suit. SURENDRA Naty ~% MAN- 
MOTHA NATH 382 


Ss. 244, 248, 31 I— 
Notice under s. 248—Onvission to serve notice, effect 
of—Selting aside sale—Proper procedure—Object of 
service of notice—Objection not taken in first Court. 
An application to set aside an execution sale on the 

ground that no notice under section 248 of the Civil 

Procedure Code of 1882 was served, cannot be made 

under section 311. The proper procedure is not by 

way of a suit, but by an application under section 

244 which may be made within three years from the 

date of sale under Article 178 of Schedule II of the 

Limitation Act, 1877. ` 
The object of the service of notice under section 

248 is not merely to give the judgment-debtor an 

opportunity to show cause why the decree should not 

be executed, but also to give him an opportunity to 
satisfy it before execution issues. 
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Livinia Ashton v. Mudhabmoni Dasi, 5 Ind. Cas. 390; 
14 C. W. N. 560; 11 0. L. J. 489, followed. 
“ Where a notice under section 248 is not in fact 
served, the omission to take objection toa salo on 
that ground in the first Court does not prejudice the 
auction-purchaser, and an Appellate Court may en- 
tertain the objection though it is urged before it for 
the first time. LAKSHNMNI Caaran v. BRIS Cuanpra, 13 
©. L. J. 162 584 











—— S. 244 — Representative 
of judgment-debtor—Money decree—Sale of property 
before attuchment by judyment-debtor. 


The judgment-debtor in a monoy decree sold cer- 
tain property belonging to him. On the same day, 
the decree-holder applied for execution and some- 
timo afterwards attached the property and purchased 
it himself in execution: 

Held, that the first private purchaser was in no 
sense a representative of the judgment-debtor, in- 
asmuch as the decreo which was being excouted had 
no relation to the property, and that his titlo was 
superior to that of the subsequent execution pur- 
chaser, 

Gour Sunder Lahiri v. Hem Chandra Chowdhri, 16 
0. 355; Ishan Chandra Sarkar v. Beni Madhab Sarkar, 
24 C. 62; 1 ©. W. N. 386 and Akhoy Kumar Sur v. 
Bijoy Chand Mahatap, 29 C. 813, distinguished. KALI 
KUMAR Bipyaratna v. Misgi JAN, 15 C. W, N. 711 


0 
————— sS. 248 584 


—— —_—__ —-— S. 248—Limitation, 
when begins to ran—Step-in-aid of execution 213 
S. 257 A only applies to 


execution proceedings —- Intended for judginent- 
debtor’s benefit—Waiver 875 

















os S. 258 1023 
Tan mn —— — — S. 266—Attachment o 
salary of officers of His Majesty’s regular forces 
023 


S. 266—Agra Tenancy 
Act (II of 1901)-—House of occupancy-tenant—De- 
cree for sale of such house wnlawful—Hypothecation 
of such houses, effect of. 

Under the Agra Tenancy Act, the occupancy-holding 
of a tenant is not transferable and cannot be sold by 
auction in execution of a dearee. The dwelling house 
ofa tenant may be deomed to be an appurtenant to his 
holding. 

Section 266 of the Gode of Civil Procedure, 1892, 
forbids the sale of materials of a dwelling house 
oceupied by anagriculturist. A Court, therefore, has 
no power to mako a decree for the sale of sucha house, 

Where an occupancy-tenant mortgages his occu- 
pancy-holding and dwelling house, a Court cannot 
decree sale of the holding or the house in a suit 
for recovery of the mortgage money. RAMDIAL v. 
Narpat SINGH, 8 A. L. J. 190; 33 A. 136 


— S$. 273—Attachment of 
decree—Right io execute. 

The holder of a decree, which has been attached in 
execution of another decree against him, cannot, under 
section 273 of Act XIV of 1882, execute that decrec, 
the only person entitled to do so being the decree. 
holder who has attached it, 
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The attaching decree-holder will be liable in 
damages to his judgment-debtor, i c, the holder of 
the attached decree, if through negligence or collu- 


sion he allows the attached decree to lapse by efflux 
of time. 


Patumma v. Idivi Beari, 138 M. L. J. 268; Sami 
Pillai v. Krishnasamy Chetty, 21 M. 417; Adhar 
Chandra Doss v. Lal Mohan Doss, 24 C. 778; 1 0. W. 
N. 676, distinguished. 


Munawar Hussain v, Jain Bigai Shanker, A. W. N. 
(1905) 132; 2 A. L. J. 876; 27 A. 119; Purna Chandra 
Mandal v. Radha Nath Doss, 58 0. 867; 40. a. J. 141; 
Gurupadepa v. Virabadrapa, 7 B. 459, referred to. 
Tuucuagovit UNNI Kora v. ARAPANIL PATHUTTI, 2 
M. W. N. 187; 9 M. L. T. 312; 21 M. L. J. 577 786 


=m §. 278 260 


S. 30G—Sale in execu- 
tion—-Default in making deposit by purchaser-—Whe- 
ther irregularity or illegality. 

A sale is no salo unless the price has been paid. 

Tho fact that ona sale of immoveable property in 
execution, the deposit under section 306 of the Civil 
Procedure Code, 1882, was not paid immediately, but 
was paid afterwards, may amount to only an irregu- 
larity in conducting the sale, which can be ingnired 
into only upon an application under sections 311 and 
244, But where the deposit was never paid at all, 
the sale was no sale under the Code, because the 
Court has no power to sell a property toa person who 
does not pay for it. 

Ahmad Bakhsh v. Lalta, 28 A. 238; A. W. N. (1915) 
263 and Bhim Singh v. Sarwan Singh, 16 C. 88, dis- 
tinguished. 

Intizam Ali Khan v. Narain Singh, 5 A. 8316 and 
Amir Begam v. Bank of Upper India, 80 A. 278; A. W. 
N. (1908) 107; 5 A. L. J. 886, relied upon. MAHONED 























‘Aut Mia v. KIBERIA Kuaton, 15 © W.N. 350 66 
— s. 310 472 

m S. 310A 472 
—— c S. 310A—Special right 
937 

——— man —s.310A 619. 
FS. 311 135, aie 





= S. 311 — Sale, setting 
aside—Understatement of value of proper ty, in sale 
prociamation—Material irregularity—Separate pro- 
clamation on each property, whether necessary— 
dgreement to waive objections to irregularities, when 
valid — Waiver, mixed question of law and fact—Not 

to be allowed atlate stage. 

Ifan understatement of the value of the property 
to be sold hasbeen made in the sale proclamation, 
which is calculated to mislead bidders and to prevent 
them from offering adequate prices or from bidding 
at all, and the sale bas thus resulted in a price 
altogether inadequate, such mis-statement must be 
treated as a material irregularity in publishing or 
conducting the sale, and the special remedy provided 
in section 3llof the Civil Procedure Code, 1882, 
becomes applicable. 

Saadatmand Khan v. Phul Kuar, 20 A. 412; 25 LA 
146 ; 2 C. W. N. 550, followed. 
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Whero the property to be sold is situated in 
several villages there need not be a separate sale pro- 
clamation in each village unless proper notice of the 
sale could not otherwise be given. 

Where judgment-debtors have waived their right 
to question the validity of asale, they are not entitled 
to impeach the sale on grounds they have expressly 
waived. 

Girrdhari Singh v. Hin deo Narain Singh, 31. A. 230; 
26 W. R. 44; Raja Thakur Barham v, Ananta Ram, 

C. L. J. 584 and Noorul Hossein v. Omatool pele 


“25 W.R. 34, followed. 


An agreement entered into by the parties to waive 
all objections to an execution sale is valid and 
operative only when sanctioned by the Court; where 
the Court withholds its assert and declines to pass 
an order on the basis of sucle an agreement, the 
matter is set free, and the judgment-debtors cannot 
be regarded as bound by the offer which they had 
made. 

Chandanbala Debi v. Probodh Chandra Roy, 90. L. 
J. 251; 86 C. 422 ; 2 Ind. 238, relied upon. 

An application by a judgment-debtor alleged to 
coustitute a waiver should be narrowly scrutinised, 
and such rights only taken to have been waived as 
were within his knowledge at the time and were 
expressly abandoned. 

There may be circumstances under which a plea 
of waiver cannot be entertained by a Court of 
Justice, as contrary to public policy. 

Dhanukdhari Singh v. Nathini Sahu, 6C. L.J. 62; 
11 C. W. N. 848; and Amoiva Prasad Singh v. Whit- 
well, 6C. L. J. 11), relied upon. 

Asa question of waiver is a mixed question of 
fact and law, it ought not to be allowed to be raised 
at a late stage of the proceedings. Basanra KUMARI 
v. RAMKANAI SEN, 13 C. L. J. 192 698 
—__ —_—--—-—_ S, 31 I—Scope of the sec- 

tion—Application lo set aside execution sale—Proof of 

substantial damage to petitioner—Objection that 
minor defendant was not properly represented in 

execution, whether falls wnder s. 311. 

To sustain an application under section 811, Civil 
Procedure Code, 1882, it must be shdwn that there 
was material irregularity in the publication or con- 
duct of the sale and substantial loss resulting to the 
petitioner as a consequence of that irregularity. If 
one of the ingredients is found to be absent there js 
no scope for an application under section 311. 

An objection that the minor defendant was not 
properly represented in execution, does not fall under 
section 311, Civil Procedure Code, KOLLI NAGIAH v. 
GOPALA KRISHNIAH, 9 M. L. 1.260 | 252 

—— S. 312 472 


— mM S. 3 I 7—Benami auction- 
purchaser, suit for declaration against—Maintain- 
ability of suit —Mortgagee from real purchaser, r ight 
of. 

A mortgagee, who derives his title fpom his mort- 
gagor, is precluded by the provisions of section 817 
of Act XIV of 1882 from bringing a suit for a dedlara- 
tion that the anction-purchaser of the mortgaged 
property was the benamidar of his mortgagor and was 
not the beneficial owner. 

Ram Narain v. Mohonia, 26 A. 82; A. W. N. (1903) 
199, followed. SARJU PARSHAD v, BINDESHARI BAKHSH 
Par, 8 A. L. J. 184 - 29 
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——— S. 367 —Death of plaint- 
if —Suit to determine the question of plaintiff's legal 
representatives— Declaration that plaintiffs are en- 
titled to properties comprised in tie pretious suit— 
Civil Procedure Code (Act V of 1908), O. XXII, r. 5 
—Res judicata. 


Where a suit is instituted by the alleged legal 
representatives of a deceased plaintiff under section 
367, Civil Procedure Code (XLV of 1882), the plaintiffs 
in such suié need not necessarily pray fora declara- 
tion that they are entitled to all the properties of the 
deceased.. It is enough if the declaration sought for 
is confined to the properties comprised in the suit of 
the deceased plaintiff. 

A suit under section 367, Civil Procedure Code 
(1832), is not barred by reason of the fact that under 
Order XXII, rule 5 of the Civil Procedure Code of 
1903 the Appellate Court, in appeal from the decree 
in the original suit, has still to decide the question of 
who is the legal ropresentative of the deceased 
plaintiff. f 

The decision in the suit would be res judicata in the 


appeal. SIVABAGIATHACHI V. MUTHUKUMARA PILLAI, 
9 M. L. T. 403 603 


OENE S. 373—Permission to 
withdraw portion of claim 956 


S. 373— Fresh suit— 
Same matter—Bengal Tenancy Act (VIII of 1885), 
s. 106—Swit in regular Court. 

Section 373 of the old Civil Procedure Code of 
1832 provides that if a plaintiff withdraws from his 
suit without the permission of the Court, he shall 
bə precluded from bringing a fresh suit for the same 
matter. The meaning of that section is that the 
plaintiff shall be precluded from bringing a fresh 
suit in that or any Court of similar or co-ordi- 
nate jorisdiction. It is not the meaning of that 
section that a plaintiff, when defeated in a suit 
under section 106 of the Rent Law, will be preclad- 
ed from bringing his ordinary action in the regular 
Civil Courts, 

Mukti Nath Thakur v. Rameshwar Singh, 7 Ind. Cas. 
349; 15 ©. W. N. 57, referred to. Attar ALI v. 
Susik MOHATAP s 


—— S. 375, exps.I& H 
-eNatare, incidents and effects of a compromise 
decree 


























oO S. 458 — Guardian ad 
- litem—Inability to find funds for conduct of case— 

Ground for discharge. 

Where the guardian ad litem of a minor defendant 
expresses his inability to provide funds for the con- 
duct of a suit he should be discharged from the 
guardianship and a fresh guardian appointed for the 
conduct of the case in his stead. LANK RAMASWAMI 
v. LANK LAKSHMANA, 2 M. W. N. 93; 9 M. L. T. 333 

. 435 

am -~ Sa 488 —Attachment -be- 

fore judgment— Dismissal of suit, effect of—Reversal 

of judgment on appeal, effect of —Sate without attach- 
ment—Inherent power of Court. 

Section 488 of the Civil Procedure Code of 18382 
made it obligatory upon a Court to withdraw an 


attachment before judgment upon the dismissal 
of the suit. ; 
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The fact that the decree of dismissal was reyersel 
om appeal, would not operate to revive an attach- 
ment which was cancelled under section 438, nor 
would the decree-holder be entitled to bring the 
property of the judgment-debtor to sale without n 
fresh attachment thereof. 

A Court is not competent to sell property which has 
not been previously attached, but when itis invited 
by a decree-holder to sell property which has not been 
attached and the Court is apprised of this circum- 
stance by a person claiming to be interested therein 
it has inherent power to investigate the matter. 

When a sale of immoveable property has actually 
taken place and its validity is impeached on the 
ground that it was not attached, the absence of 
attachment does not, by itself, vitiate the sale. 

Kishory Mohan Roy v. Mahomod Mujaffar Hossein, 18 
C. 188; Tasudduck Rasul v. Ahmed Hossein, 20 LA. 176; 
21 0. 66; Tincowri Debya v. Shib Chandra, 21 C. 639; 
and Sheodhyan v. Bholanath, 21 A. 811, referred to. 

Where, however, objection is taken to the legality 
of the proceedings before the sale has taken placo 
the position is entirely different. In this event the 
plain duty of the Court isto ensure compliance with 
the provisions of the Code when there is still ample 
time left for necessary action. BASIRAMA KUMARI v. 
MEHERBAN Kuan, 18 C. L. J. 248 918 


—— S. 506—No application 
in writing—Ratification by conduct—Reference, 


Parties to a suit agreed to refer their case to arbi- 
tration and in the presence of the Mukhtar of the 
plaintiff and a Revenue Agent on behalf of the defend- 
ant, the order referring the case to arbitration was 
passed by the Court. There was, however, no appli- 
cation in writing signed by the parties consenting to 
arbitration. Subsequently, the parties appeared in 
person before the arbitrator and oven evidence was 
taken in their presence. On an objection that there 
was no valid reference to arbitration according to 
law: 

Held, that the parbies to the suit conld ratify tho 
reference to arbitration although the requirements of 
section 506 of the Civil Procedure Code, 1882, had 
not been strictly followed by the Court in the first 
instance. 

Abdul Hamid v. Riezuddin, 80 A. 32; A. W. N. 
(1907) 273; 4 A. L. J. 693; Shamma Sundaram Iyer 
v. Abdul Latif, 27 CO. 61; Lawminbai v. Hajee Widina 
Cassum, 23 B. 629; Musammat Sutiarunissa v. Sheikh 
Muhammad Rululla,8 O. ©. 263, referred to. Go- 
KARAN NATH v, GUR PRASAD I 


—————— ss. 510, 520, 521, 
522, 523—Agreement to refer to arbitration— 
Consent of arbitrators not taken—Refusal of some 
arbitrators to act—Apperntment by Court of new arbi- 
trators—Award passed by old and new arbitrators— 
Decree in accordance with award—Invalid award— 
Appeal. 


An agreement to refer matters in dispute to fivo 
aroitrators was filed under section 523 of the Civil 
Procedure Code, 1882. Two arbitrators, who had 
never consented to act, refused to act and subse- 
quently died. The Court appointed new arbitrators 
in theirstead. The three of the old and the two new 
arbitrators made an award and the Court passed a 
decree in accordance with it: Held, by the Full 
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Bench, that no appeal lay against the deeree though 
the award, not having been made by the tribunal 
constituted in accordance with the agreement of the 
parties, was invalid. 

Per White, O. J.—-If an arbitrator once consents to 
act and then refuses or dies etc. the Covrt can 
appoint a new arbitrator under section 510 independ- 
ently of the wishes of the parties, but not otherwise. 

Anaward made by a tribunal of arbitration, not 
constituted in accordance with tho provisions of the 
Civil Procedure Code, is invalid. 

A defect in the constitution of a tribunal of arbitra- 
tion is no ground for remitting anaward under sec- 
tion 520 or for setting it aside under section 521. 

Per Krishnaswami Aiyur, J.—When a deeree is in 
accordance with the award, no appeal lies except in 
so faras the decree is in excess of or not in accord- 
ance with the award, even if the award was invalid 
for want of submission, or for any irregularity in Lhe 
reference, or for any other cause whatsoever and 
whether an application to set it aside was not made 
or was made and refused. A 

But if the arbitrators refuse to re-consider an award 
remitted to them, it becomes void. Therefore, a 
decree passed in accordance with such award ig not a 
decree under section 522 and is appealable. 

Ghulam Khan v. Mahomed Hasan, 29 C. 167; 29 T. 
A. 51; Kanukkw Nagalinga Naick v. Nagalinga Naick, 
82 M. 510; 6 M. L. T. 176;19 M. L. J. 480; 4 Ind. 
Cas, 871, followed. 

Pugardin v. Moidin, 6 M. 414; Bala Pattabirama 

Cheilt v. Seetharama Chetti, 17 M. 498; Fazaludin v. 
Amir-ud-din, 6A. D. J. 851; 1 Ind. Cas. 854; Bepin 
.Behary Chowdhry v. Annoda Prosad Mullick, 18 O. 
324; Raja Har Narain Singh v. Chowdhrain Bhagarnat 
Kuar, 13 A. 800; 18 I. A. 65; Chuhattal v. Hari Ram, 
8 A. 548; Hansruj v. Sundar Lal, 35 G. 643; 10 Bom. 
L. R. 81; 12 0. W. N. 585 ; 7 ©. L. J. 520; 188 P. L. 
R. 1908; 18 M. L. J. 266;-99 P. W. R. 1908 ; 14 Bur. L. 
R. 146; 80 P, R. 1908 ; Kali Prasanna Ghose v. Rajani 
Kant Chatterjee, 25 C. 341, referred to. TALLAPRA- 
GADA SURYANARAINA v. TALLAPRAGADA SARABAYA, 2 
M. W. N. 151; 9 M. L, T. 251; 21 M. L. J. 268 


173 F.B. 

ag ——— SS. 520, 521, 522 
173 

—— m c S 523 80, 655 





—_——— SS. 525, 526-4rbi. 
tration—Decree based on award—Finatity—Appeal— 

Revision. 

A decree based on an award filed under section 526, 
Civil Procedure Code, is not open to appeal or 
revision. 

Ghulam Jilani v. ‘Muhammad Hassan, 25 P. RB 
1902, (P. C.); 6 C. W. N. 226; 4 Bom. L. R. 161; 12 M. 


L. J. 77; 29 C. 167; 29 I. A. 51; Shankar Mal v. Nathu - 


Mal, 1 P. R. 1908, 58 P. W. R. 1907 (F. B.), followed. 

Panna Lul v. Soman, 89 P. R. 1902, (F. B.); 
120 P. L. R. 1902, distinguished. Ram SARAN Dag v. 
MUHAMMAD Nawaz Kuan, 7 P. W. R. 1911; l4 P. L. R. 


1911 38 


Sa 525—Refusal to file 
award—S8uit to enforce the award—Reg judicata. 

The refusal of a Court to file a supplementary 
award does not operate as res judicata in respect of 
& suit brought to enforce such award. 
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Kunji Lal v. Durga Prashad, 32 A. 484; 7A. L. J. 
425; 6 Ind. Cas. 127; Basant Lal v. Kunji Lal, 28 A. 
21; 2 A. L. J. 450; A. W. N. (1905) 165, referred to. 
Sum Caran Das v. RAMGHANDAR SARUP, 8 A. L.J. 














315 827 
————— S. 526 38 

S. 539 — Suit for ap- 

pointment of a trustee—Leave of Court 168 





m m Sa 539) —Civil Procedure 
Code (Act V of 1909), s. 92—Defendant denying 
Public Trust and claiming property as his own— 
Suit, whether maintainable—Sanction addressed to 
one applicant by name and others, validity of. 


A case is not taken out of the scope of section 539 
of the Code of XIV of 1882 or section 92 of the Code 
of 1908, because the defendant does not admit the 
trust and claims to be the owner of the property in 
suit, 

Collector’s sanction given to one applicant by name 
and “other applicants” is good under section 539, 
Civil Procedure Code. JAFARKHAN v, DaupsHaH, 13 
Bou. L. R, 49 58 
— m- S. 562 224 


SS. 5682, 566 — Re- 
mand by Appellate Court—Swit not disposed on 
preliminary point— Jurisdiction to remand—Inherent 
power—dAdmission of documents in appeal. 


A lower Appellate Court admitted certain docu- 
mentary evidencs which was produced for the 
first time before it on the appeal, and thinking 
that if was necessary to have the case re-tried 
by the first Court in the light of that evidence in 
addition to the evidence already on the record, the 
Court set aside the decree of the first Court which 
had not disposed of the case on any preliminary 
point, and remanded the case under some inherent 
power: E 

Held, that the lower Appellate Court had no power 
to direct the remand and that the order must be set 

















aside, PROMODINI CHOWDHURANI v. BANGA CHANDRA 
Datta i 306 
————— ss, 564, 566 224 

— s. 566 306 
——— = S: 588 472 
maa S 622 706 





————— ss. 626, 629 320 


Civil Procedure Code (Act V of 
1908), S. 2—Order overruling objection against 
award—Decree—Appeal-—Revision. 


No appeal lies against an order overruling objec- 
tions to an award on a reference through Court. 
Where in arbitration proceedings an appeal is not 
allowed, revision would be still more objectionable, 
Narrat Rat v. Devi Das, 1 P. L. R. 1911; 12 P. W. R. 
. 


_ 1911 385 
—————--_ ———_ S, 2 (DB) Order under 
s. 4 of Regulation V of 1799 994. 
SS S. 2 (2)—Interlocutory 








order— Decree’ — Preliminary decree, 


The definition of decree is not intended to include 
an interlocutory decision in ordinary suits upon each 
and every point in controversy between the parties, 


> 
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evén in those cases, where the decision upon any 
such question is embodied in a separate and distinct 
order passed during the pendency of the proceedings. 

An order cannot be regarded asa decree unless it 
is formally drawn up as such or, at all events, unless 
it could be so drawn up. 

A ‘preliminary decree’ properly understood isg 
passed only in those cases in which the Court has 
first to adjudicate upon the rights of the parties and 
has then to stay its hand for the time being until it 
isin a position to pass a final decree in the suit. 
KASHI Nata v. NATHU RAM, 115 P. L. R. 1911; 41 
P. R. 1911 101 








—— — S. IO — Application for 
filing awarđ—-Effect of pendency of suit 707 
manang S. il — Res judicata— 

Grounds which ought to have been taken in former 

suit 
tt a ce cn mew Sy 1 I, 0. I, Yr, 2— 

First redemption suit dismissed on the ground of 

mortgage being found of a different date—Second suit 

for redemption of mortgage of proper date—Res- 
judicata 

The plaintiffs’ predecessor-in-title sued in 1881 
for the redemption of an oral mortgage made at 
some time between 1859 and 1860. The suit was 
dismissed on the ground thas no such mortgage 
existed. It was, however, found in that suit that 
the defendant held the property under a mort- 
gage of 1858. The plaintiffs sued afresh for the re- 
demption of the mortgage of 1858. 

Held, that the second suit was not barred. 

Rangasami Piliai v. Krishna Pillai, 22 M. 259, not 
followed, 

Thrikatkat Madathil Raman v. Thiruthiyil Krishnen 
Nair, 29 M. 1583; 16 M. L. J. 48 (F. B.), relied upon. 
Bam SAHAI X. AHMADI Brean, 8 A. L. J. 48 53 
So S. Il-—Res judicata— 

Two findings in a suit, either of which sufficient 

for the disposal of the case—Which one to operate as 

res judicata. 

Where in a case, there are two findings of fact 
either of which would in law justify the making of a 
decree, tliat one of the two findings which, in the 
logical sequence of necessary issues, should have 
been first found rendering the other finding un- 
necessary for the making of the decree which was 
made, is the finding which operates as res judicata. 

Shib Charan Lal v, Raghunath, 17 A. 174, referred to. 

Plaintiffs claimed certain property as heirs of A. 
It was found that the property did not belong to A., 
butto his brother B., andthat the relationship of 
plaintiff to A. wasnot proved. Subsequently plaintiffs 
claimed the property as the heirs of B: 

Held, that this second suit was not barred by the 
previous suit. JIWA Ram v. KALYAN, 8 A. L. J. 409 

83 
S. I]--Res judicata— 

Res judicata against some of the defendunts is not 

res judicata ggainst all. 

The plaintiff brought asuit against several persons 
some of whom were parties to a previous suit by the 
same plaintiff; in that suit the same question had 
been decided against the plaintiff: 

Held, that the present suit was barred as against 
those defendants who were parties to the previous 
litigation but not against the rest. Jar Mancan Dro 
v, BupsaRan KUAR, 8 A. L. J. 846 8IOF. B. 


























GENERAL INDEX, 


1065 


Civil Procedure Code—(1908) —contd. 


22! 
—_—- 8.47 and O. XXI, 


Yr. 58—Claim—Previous purchaser in crecution of 
mortgage decree, if competent to object to sale in eves 
cution of money-decree. 

A property was sold in execution of a mortgage- 
decree and purchased by A. Jf was about to have 
the same property sold in execution of his money- 
decree against the same judgment-debtors. A then 
made an application asking that the Court would 
exempt the property from sale. The Court granted 
the application: 

Held, that as no provision having been mado in the 
Civil Procedure Code for such an application, the 
order of the Court below was made without jurisdic- 
tion. 

Held, further, that the matter could not be re- 
garded as a claim, inasmuch as the purchase by 
which the applicant claimed to have acquired his 
title to the property was made long after the attach- 
ment of the property by the second decree-holder. 

Held, also, that the matter did not fall within the 
purview of section 47 of the Civil Procedure Code, 
as the applicant could not be said to be tho repre- 
sentative of the judgment-debtor for the purposes of 
that section. MAHADEO Lan v. DINKAR Prasan, 15 
C. W. N. 542 194 


—————— ss. 47, 104, O. XXI 

- Rr. 90,92, O. XLII, cl. (j)—Setting unde 
of sale—Material irregularity ~Fraud—Civil Prove. 
dure Code (Act XIV of 1882), s. 811—Chanye in the 
law—Second Appeal. 

Section 311 of the old Civil Procedure Code of 
1982, applied only to irregularity and made no pro- 
vision for the case of fraud; and a second appeal was 
held to lie where a sale was sought to be set aside on 
the ground of fraud, the reason being that as fraud 
“was not included within the section, the case of fraud 
was attracted to the general provisions of section 244, 
in which case, there was a second appeal. 

But rule 90 of Order XXI of the present Code of 
1908 includes the case of fraud as well; and the re. 
sult of the change in the law is to place the pro- 
cedure in the case of the setting aside of sales on 
the same footing, whetier the application is based 
on the ground of irregularity or of fraud. In cither 
case there is no second appeal. Bissoxarn Ral rv. 
KAMALESHWARI PRASAD SINGH 135 
— ———— S. 52—Representative 
--Mode of execution 35 

— S. 53 — Decree against 
legal representative — Ancestral property, whether 
liable to be attached. 

Where a decree under section 90 of the Transfer 
of Property Act, against the legal representative of a 
deceased person, directs that the amount thereof be 
realised from such property only as belonged to the 
deceased personally, the decree-holder cannot take 
advantage of section £3 of the Code of Civil Proce- 
dure, 1908, and attach ancestral property which 
passed by right of survivorship to the son of the 
deceased. KALIAN Das v. AN SHANgAR 631 
Ss. 55 (3) and (4 

I51— Sind Insolvency Rules, w plas Bid 

for declaration of insolvency dismissed—Fresh ap- 
plication barred without leave of Court under R. il 
— Abuse of process. 
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When the application of a judgmont-debtor to be 
declared an insolvent has been onse dismissed and he 
is re-arrested in execution of decree against him, he 
is not entitled to'a release nndér section 55 (3) ard 
(4) of the Code of Civil Procedure, on expressing Lis 
willingness to apply again to be declared an insolvent, 

_80 long as the bar of the previous dismissal is not 
removed by obtaining leave of the Court under Rule 
11 of the Rules under the Insolvency Act. 

To allow a fresh application withoul Rule 11 being 
complied with, would result in abuse of the process 
of the Court contrary to the provisions of section 151 
of the Code of Civil Procedure, ABDUL JABAR v. 
SARIKA KARIM 1 





PANGANEN SS BO 746 
een nent mame nagan s. 92 358 
Tamanan maan SS 94, 95 60 





—-—— S. 99, O. XXII, Rr. 
3, 4—Sole appellant dying pending appeal—No ap- 
plication made to bring representatives on record— 
Vakalatnama filed on behalf of the representatives — 
Abatement—Irregularity not affecting merits. 


An appellant died after filing his appeal and 
no application was made to bring his representatives 
on the record but a vakalatnama was filed by 
a Pleader on behalf of the representatives and the 
appeal was heard and the suit decreed in the name 
of deceased appellant: 

Held, that this was not a mere irregularity which 
could be cared by section 99 of the Code of Civil Pro- 
cedure, 1908 and that the appeal had abated. Banan 


Nt M A 77 
faye NOM si 100 294, 650 
___ 8, 100, O. XLI, r. 


27 —Additional evidence in appeal, right to produce 
—Refusal by Appellate Court to admit additional 
evidence —Discretion—Substantial error or defect in 
procedure —No second appeal. 


A refusal by an Appellate Court, in the exercise of 
discretion, to admit additionaleyidence given under 


Order XLI, rule 27, of the Code of Civil Procodure, ` 


1908, is not a substantial error or defect which affords 
a ground of second appeal under section 100 of the 
Code. 

A party to an appeal is not entitled to produce 
additional evidence as of right, but the Court may, 
in its discretion, admit additional evidence. 

Ram Peare Lal v. Kallu, 23 A. 12i; A. W. N. (1901) 
11, referred to. DURGA PRASAD v. Jar Narain, 8 A. 
L. J. 175 65 


manna 











S. IOO —Seconl appeal 
—Custom — Evidence legally insuffictent—Power of 
High Court to interfere. are 
Where there is legally insufficient evidence to prove 

a custom, a finding tha the custom exists may be 
questioned in second appeal. But when the 
sufficiency or insufficiency of the evidence is not a 
- matter of law, and depends on the weighing of that 


evidence, it is not the practice of the High Court to | 


allow a second appeal. 

Kakarla Abbayya v. Raja Venkata Papayya Rao, 29 
M. 24,16 M. L. J. 8 and Hashim Ali v. Abdul Rahman, 
28 A. 698; 3 A. L. J. 467; A W. N. (1906) 187, re- 
ferred to. Maxunp Murari Dass v. KRISHNA DHONE 
GHOSE 839 


` 
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peer oe SO? 1 
—- — ma aan Sa 104 135 


S. 104, O. XLHI, 
R. 1 (a) and (u)—Return of plaint for pre- 
sentation to proper Vourt— Order in appeal—No fur- 

ther appeal lies—Agra Tenancy Act (II of 1901), 

s. 197—Objection as to order of remand. 

No appeal lies from an order, passed in appoal re- 
manding for trial on the merits, a case in which the 
plaint was returned by the Court of first instance 
for presentation to a proper Court. 

Badam Singh v. Musammat Sobta Kuar, 2A. L. J. 


E+ 119; Ram Charan v, Sheoraj, 3 A. L. J. 226, reforred 


to. NAUBAT SINGH v. BALDEO SINGH, 8 A. L, J. 312 
| 656 
———— —___ s. 104, O. IX, Rr. 
3,4and O. XLIJi—Suit dismissed for non- 
appearance of both parties—Application for restora- 
tron of suit dismissed—Appeal. 

An order passed under Order IX, rule 4, refusing 
to restore a suit dismissed for default of appearance 
of both parties under Order IX, rule 3, Civil Proce- 
dure Code, is not appealable. SHADI LAL v, KARM 
DIN 





< 238 
aana S, 104 (2) — Applica- 
tion to set aside an ex parte decree dismissed—Order 
of dismissal reversed by Appellate Court —Appeal to 

High Court. 

No appeal lies to the High Court against the order 
of an Appellate Court setting aside an order of the 
Court of first instance refusing to set aside an ex 
parte decree. VeNKATACHELLAYA V. SuBRAHMANIA, 9 
AL L. T. 269 








—— — ss. 105, 108, 109— 
Privy Council appeal—Order of remand—Decree— 
Final order. 

An order of remand is not a decreo or final order 
within the meaning of section 109 of the Code of Civil 
Procedure, 1908, consequently no appeal lies from 
such an order to His Majesty in Council. 

Forbes v. dmirvon-nissa Begum, 10 M. I. A, 340; 
5 W. R. (P. ©.) 47; L Ind. Jur. (N. s.) 117; Mahant 
Ishvargar Budhgar v. Candaeeama Amarsang, 8 B. 
548; Mazhar Hussein v. Musammat Bodha Bibi, 17 A. 
112; 22 I. A. l; Radha Kishen v. The Collector of 
Jaunpur, 28 A. 220; 28 I. A, 28, referred to. 

Section 105 of the Code does not apply to Prigy 
Council appeals. AHMAD HUSAIN v. GOBIND IBISHNA 
NARAIN, 8 A. L. J. 192 932 
————-—— aan SS. 102, 109 932 


ss. 109, 115—High 
Courts Act (24 and 25 Vict. C. 104), s, 15—Lettera 

Patent, s. 39—“ Vinal order passed on appeal,” mean- 

ing of—Order for discovery—Order deciding com- 

petency of Land Acquisition Judge to review certain 
portions of award—Final order — Privy Council 

Appeul, whether lies. 

An order passed by the High Court in the exercise 
of its revisional jurisdiction under section 115 of the 
Civil Procedure Code, or of its power of superinten- 
dence under secfion 15 of the Charter Act, is “an 
ordor made or passed on appeal” within the meaning 
of section 109 of the Civil Procedure Code and section 
39 of the Letters Patent, 

Girdharee Singh v. Hurdoy Narain, 21 W, R. 263, 
relied upon. | 





| 6 
. 
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. Sunder Koer v. Chandishwar Prosad, 30 C. 679, dis- 
tinguished. 

The term “ final order,” in section 109 of the Civil 
Procedure Code and section 39 of the Letters Patent, 
denotes an order which finally decides any matter 
directly at issue in the case in respect of the rights 
of the parties. If the order decides in effect finally 
the cardinal point in the suit, and, therefore, is an 
order which can never, while the decision stands, be 
questioned again in the suit, it is “final,” nobwith- 
standing that there may be subordinate inquiries to 
be made. i 

In a Land Acquisition Case, the High Courton the 
application of the parties ordered, under section 115 
of the Civil Procedure Code, that the Judge had no 
jurisdiction to review, at the instance of the Secre- 
tary of State, the award of the Collector in so far as 
it was not challenged by the claimants, and also that 
he had no jurisdiction to make an order for discovery: 

Held, that the order of the High Court was not a 
“final order” within the meaning of seotion 109 of 
the Civil Procedure Code or of section 39 of the 
Letters Patent, for although it determines only a 
question of law which affects one part alone of tho 
case, it leaves other matters still to be determined. 

An application for leave to appeal to the Privy 
Council against the order was, therefore, refused. 
SECRETARY or State FOR INDIA Vv, BRITISH INDIA STEAM 
Navigation Co., 13 C. L. J. 90 I 


—— Ss. 115 183 


—— S. Ï 15 — High Court 
can interfere of its own motion and without any 
application— Material irregularities 


S. I 15—Revision of in- 
672 

















eeaeee 


terlocutory order 














> S. 119 — Talukdari 
Settlement Officer not a Court subordinate to High 
Court-—Revision, power of 943 


—— s. 115, “Os XXXI, 
R. I—Jurisdiction, illegal exercise of —Mistake of 
law-—~Difference between—Specific Relief Act (I of 
1877), s. 9—Suit for possession—Plaintyf shebait of 
idol—FPlaintiff’s name in headiny of plaint—Suit in 
representative character — Whether maintainable. 

It is not always easy to draw a clear line between 
the iltegal exercise of jurisdiction within the meaning 
of section 115 of the Civil Procedure Code anda 
mistake of law. 

In the heading of a plaint in a suit under section 
9 of the Specific Relief Act, the plaintiffs’ names 
were given in their personal capacity, but in the 
body of the plaint the fact was disclosed that the 
land in suit belonged to an idol and that the plaintiffs 
held it as shebaits, that is, in a representative capa- 
city. No objection on this score was taken before 
hearing when the Court held that the suit as framed 
was not tenable and dismissed it: 

Held, that the Court below acted in the exercise 
of his jurisdiction with material irregularity and 
that under rule 1, Order XXXI of the Civil Pro- 
cedure Code, the Court ought to have given the 
plaintiffs an option of proceeding with the suit, as 
ib was, in their personal capacity, or with the addi- 
tion of the idol. NABIN Cuanpra SARMA v. SHEIKH 
AMIR 132 
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S. [15—swit on pro- 
note—Failure of consideration—Discrepancies bet- 
ween the terms of the pro-notes and their description 
in the plaint—Dismissal of suit on the ground of 
discrepincies—Material irregularity —Failure to ex- 
ercise jurisdiction —Revision. 


Where in av action on pro-notes, the Court dis- 
missed plaintiff’s suit simply ou the ground of cer- 
tain discrepancies between the terms of the pro-notes 
and the description of them in the plaint: 


Held, thatthe Court acted with material irregu- 
larity and failed to exercise a jurisdiction vested in 
it by law, and that the High Court was empowored 
to deal with the matter in revision under section 
115, Civil Procedure Code, 1908. APPIAH MUKTAR V 
MEDURI SURYANARAYANA, 21 M. L. J. 451; 9M, L.T 
268 32 





_ — s. 141, O. II, R. 3, 

Sch. I, cl. 17 -Civil Procedure Code (Act XIV 
of 1882), s. 523 —Agreement to reter disputes to arbi- 
tration - Arbitrators not named in the agreement, 
effect of —Ambiguity—Power of Vourt to appoint 
arbitrator—Thvee agreements to refer to arbitration 
relating to one transaction—One application for order 
of reference sufficient—-Different cause of action, 
jotnder of Contract, terms of, parties cannot resile 
from—Punjab Courts Act (XVIII of 1884), s. 70 (1) 
(a)~—Material irregularity—Evpress provisions of 
contract and imperative provisions of law ignored by 
lower Court—Revision. 


Three agreements, in precisely similar terms 
and relating to what to all intents and purposes was 
one transaction, were executed between plaintiff and 
defendant within a short period of each other. One 
of the terms of these agreements was, that “in 
ease of any dispute whatsoever arising under this 
contract the same is to be referred to two Huropean 
merchants residing in Karachi, each party having 
the right to nominate one arbitrator,”. When a 
dispute arose the plaintiff appliod under clause 17, 
Schedule II of the Code of Civil Procodure, 1908, that 
the said agreements be filed in Court and an order of 
reference made to arbitrators to be appointed in 
accordance with the provisions of the agreements, 


The plaintiff in his application duly nominated as 
his arbitrator a European merchant rusiding at 
Karachi but the defendant, though called upon to do 
so, failed to nominate his arbitrator. The lower Court 
held the terms of the agreements to be “ambiguous” 
and, ruling that they should have “contained tho 
names of arbitrators,’ nominated an Amritsar 
gentleman to act as arbitrator on behalf of the defend- 
ant. It also ruled that each agreement gave rise 
to a, different canse of action and that three causes of 
action could not be conveniently tried together. 

Held: h 

(1) that apart from the question of convenienco 
the plaintiff was justified under Order II, rule 3 read 
with section 141 of the Civil Procedure Code in asking 
the Court to take action in one application upon all 
three agreements ; 


(2) that, unlike the provisions of section 523 of the 
old Code, clause 17 of the new Code does not 
require that arbitrators should necessarily be 
“named” in the agreement, 
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(8) that the fact that no persons were specifically 
named in the agreement as the persons to be appoint- 
ed did not render the agreements “ambiguous.” Id 
certum est quad certum reddi potest, (That is certain 
which can be reduced to a certainty); 

(4) thatthe lower Court had no power, in con- 
travention of the express agreements between the 
parties and the imrerative terms of clause 17, Schedule 
LL of the Civil Procedure Code, to appoint as an 
arbitrator a person who was not a European merchant 
residing in Karachi, and that in so doing the Court 
committed an irregularity which materially pre- 
jadiged the plaintiff; 

(5) that, as itis quite possible for the parties to 
nominate certain European merchants residing in 
Karachi as their respective arbitrators, the lower 
Court must deal with the caso in accordance with 
law, and arbitrators must be appointed in accordance 
with the provisions of the agreements; 

(6) that, as the defendant had wisely or unwisely 
agreed to appoint as his arbitrator a European mer- 
chant residing in Karachi it was nob open to him to 
plead that he did not know any Buropean merchant 
there. 

Obiter--Parties must adbere to contracts made by 
them with full understandivg of all the terms and 
must not be allowed to resile from their agreements 
simply because they subsequently find it to their 
interest to do so, DREYFUS AND Co, V. GURDITTA MAL, 
35 P. R. 1911; 70 P. W. R. 1911; 85 P. L. R. 1911 

655 
amma S211 121 


aan m aan Sa THI —Imherent power 
of Court—Oourt not to override capress provisions of 
law, 
Section 151 of the Civil Procedure Code, 1968, does 
not authorize a Coart to override the express provi- 
sions of any law. Ras KUMAR BEN v. ANNODA CHARAN 


iad — 151—Review—Court 
overlooking an important plea —Cusiom—Alienation 
by sonless male proprietor—Acquiescence—Attesta- 
tion of deed of sale by principal plaintiff. i 
It was pleaded, inter alia, that the plaintiffs’ suit 
for a declaration that a sale made by a sonless male 
proprietor would not affect their reversionary rights 
ought to be dismissed on the ground that the salo 
was made with the consent of the plaintiffs, one of 
whom was a lambardar, and -took an active part in 
negotiating the sale and assisted in the registration 
of the sale-deed. This fact was admitted by the 
particular plaintiff. In the Chiof Vourt the plea was 
again urged by the defendant but the Court over- 
looked it and passed a decree against the defendant, 
On an application for review of the decree: | 
Held, that there was good ground for review to be 
eranted and that the plea should have been accepted 
and the suit dismissed. SUNDER SINGH v. NIHALA, 
26 P.L. R. 1911; 42 P. W.R. 1911 545 
— —— S. 152—Decree, amend- 
ment of —Arithmetical error—Rectification. 4 
A plaintiff who obtains a decree for a specific 
share is not entited to moro merely because there 
ig an arithmetical error in tho decree, í If there is 
such an error and the plaintiff’s interest is prejudiced 
thereby the proper course is to get the mistake recti- 
fied by an application under section 152 of the Code 


—~—— S. 











INDIAN CASES. 


. 


[19114 


Civil Procedure Code —(1908) - contd, 


of Civil Procedure. Whero, however, the operative 
part of a decree awards a particular share to the 
plaintiff but the detail attached to the decree con- 
tains a mistake in calculation, the error in the detail 
may be disregarded as surplusage, and the plaintiff 
is entitled to the actual sharo awarded by the decree. 
Marta BADAL v. KABLASI 


—— S. 154, scope of “937 


; s. 154 and O. XLI, 
F. 33—Appellate Court, power of—Making decree 
in favour of party not made party in lower Appellate 
Cowrt—Right of appeal, saving of, when new Code 
came into force—Pending cases—Procedure. 

Under rule 33 of Order XLI of the Civil Pro- 
cedure Codo, 1908, the High Court is competent to 
make a decree in favour of a party in a second 
appeal although such partý was not made a party in 
the appeal before the lower Appellate Court. 

When the new Civil Procedure Code came into 
force, it applied, so far as procedure is concerned, to 
all cases which were then pending or to be instituted. 

Section 1540f the Code means that nothing shall 
prejudicially affect any presont right of appeal. It 
can hare no boaring on the powers of an Appellate 
Court in dealing with appeals before it, ABDUL Aziz 
v. Momin 815 


ss. 157, 158—With- 


drawal of pleader after refusal of application for 


adjournment 
oe ee oe —_-— 0. il, R. 2 200 


———- ——— 0. II, R. 2-First re- 

demption suit dismissed on the ground of mort- 
gage being found of a different date—Second suit 
for redemption of mortgage of proper date 53 


O. II, r. 2 (3)—Omis. 
ston to sue in the same suit for all the reliefs to which 
plaintiff is entitled —Subseyuent suit for any onitted 
relief, barred, 

a. bona fide purchaser of certain land from B. built 

a houso on the same. C., a mortgagee of B., obtained 

a decree against B and in execution of the samo 

caused the land as wellas the house built on itto be 

proclaimed for sale. A. brought a suit against C. for 

a declaration that the inortgage-decree in respect of 

the site should be declared null and void. Subse. 

quently, he brought another suit for a similgr de- 
claration with regard to the house built by him: 
Held, that it was certainly open to A. to ask in the 
alternative in the first suit that the mortgage-decree 
should be executed only in respect of the land and 
thatthe house built by him as transferee for value 
without notice of the mortgage should bo exompted 
from the sale; that his omission to sue for this relief 
in the former suit constituted a bar to the later suit 

under Order II, rulo 2 (3). Mauna Kacx Sir r. 

Moruverrsppa CHETTY, 4 Ber. L. T.16 460 

H,r.3 655 


—- ———-— 0. V, Rr. 9, 12, 17, 
O. IX, R. 13—“ Resides,” meaning of—Substi- 
tuted servicg-——-Change in law—Jurisdiction of first 
Court—Amendment of decree after appeal presented 
and amendment after appeal disposed of —Limitation 
det (IX of .908), Sch. I, art. 164—“Knowledge,” 
meaning of- 

For the purposes of service of summons, reeidence 
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` is not identical with ownership, that is, a permanent ` 
absentee cannot be described as resident in a place 
merely by virtue of ownership. 
Residence denotes the place where an individual 
eats, drinks and sleeps. 
R. v. North Curry, 4 B. and C. 953; 107 Eng. Rep. 
- 1313; 7 D. & R. 424; 4L. J. (0. s.) K. B. 65; In re 
Oldham, L10. M. & i. 158; R. v. Fermanagh, 2 I. R. 
7 559 at 554; and R.v. Tyrone, 2 I. R. 497 at p. 510, 
relied upon. 

Substituted service can be justified under Order V, 
rule 17 of the Civil Procedure Code, 1903, only when 
it is shown that proper efforts were made to find the 
defendant. In this respect the new Code has altered 
the law. 2o 

The mere presentation of an appeal does not put 
it beyoud the power of the original Court to deal in 
any manner with the judgment under appeal. But 
the position is different after the adjudication of the 
appeal, when the original judgment has been super- 
scded by thé judgment of the Court of appeal. 

Mellish v. Rechardson,J Cl. and F. 224; 86 R. R. 
111:6 Bli (x. s.) 70; Brij Narain v. Tejpal, 87 I. A. 
70; 32 A. 295; 6 Ind. Cas. 669; 14 C. W. N. 667; 7A. 
L. J.607;11C. L. J. 560; 12 Bom. L. R. 444; SM. L. 
T. 457: 20 M. L. J. 587; 1 M. W. N. 892; Damodar 
Manna v, Sarat Chandra Dhal, 13 C. W. N. 846; 3 Ind. 
Cas. 468, relied upon. 

Dhonai Sardar y Tarak Nath Chowdhury, 5 Ind. 
Cas. 525 ; 12 0. L. J. 58; Ramanadhan v. Narayanan, 
27 M. 602; 14 M. L. J. 82L and Sankara Bhatta v. 
Subraya Bhatta, £0 M. 535; 17 M. L. J. 436, not fol- 
lowed. - 

Therefore, ar original Court can entertain an ap- 
plication to set aside an ew parte decree presented by 
one of the defendants when an appeal preferred by 
the contesting defendants from the decrée made 
aginst them in the same.suit, is pending. 

The term “knowledge” in article 164 0f Schedule 
I of the Limitation Act, 1908, means certain and 
clear conception of,a fact, the fact being the decree 
in the suit, The expression “knowledge of the 
decree ” means knowledge not of a decree but of the 
particular decree which is sought to be set aside. 

Pundlich v. Vasantrao, 11 Bom. L. R. 1296; 4 Ind. 
Cas. 686, followed. 

Therefore, where the petitioner’s brothers had 
knowledge of the ew parte decree made against the 
petitioner, the inference cannot reasonably | be drawn 
that he hada similar knowledge of it when it is 
proved that he lived away from his brothers who 
never communicated the fact of the decree to him. 
KUMUD NATH v. JATINDRA NATH, 13 O. L. J. 221: 15° 
O. W. N. 399 ; 38 0. 894 189 


—————— O. V, Rr. 12, 17 
189 





—————— OL VI, R. I7 267 
——— —_—_-—_ 0. VII, R.5 470 


== O. IX, Ri 2—8uit dis- 
missed for want of process-fec—Order of Appellate 
Court restoring suit— Appeal. 





Ł There is ro appeal frem tke crder of an Appellate 
Cemit icetciirg a suit dismiseed for want of payment 
ef piccese-fce. ABIUR RANNAN v. ETGHRA BEGAM 
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ana — —--—. 0. IX, Rr. 3, 4 238 
0. iX, R. 13 189 


—— — — 0. IX, r. 13~Ex parte 
decree, application to set aside—Duty of Court before 
issuing notice to the. opposite side. 

When an application is made to set aside an 
ex parle decree, the Conrt, before issuing notice 
to the other side, must ascertain whether or not 
the summons had been duly served and whether 
or not the applicant had been prevented by suffigient 
cause from appearing when his case was called on for | 


hearing. DALLO v. Sista Kuan 3I 
O. XIV, R.5 267 


———— O. XXI, R. H (2) (J) 
40 


— — O. XXI, Rr. Z3and 
25—Order passed under wrong rule, effect of—Re- 
demption, suit for ~Regulation XVIL of 1806 or Act 
IF of 1882, prcceedincs under, necessary to extinguish 
title of mortgagor—Mortgagor, effect of expunging the 
name of-~Mortgagre, adverse possession by. 

Where an order of remand was made virtually 
under Order KAI, Rule 23, but by a clerical mistake 
rule 25 was quoted; Held, thatthe order was appeal- 
able. 

Where no steps to foreclose a mortgage had been 
taken, either under Regulation XVII of 1806 or undor 
Aét 1V of 1882: Held, that a suit to redeem could 
not be held as barred merely on the ground that the 
Settlement Officer had expunged the name of tho 
mortgagor from the Khewat. 

Khiraj Mal v. Daim, 32 ©. 296; 2 A. L. J. 71; 10. 
L. J. 584; 7 Bom. L. R. 1; 9 0. W. N. 201, followed. 

Makhan v. Bhagirath Pershad, 8 O. 6. 33, uor 
guished. Anexe Lat v. JAGDISH Sinan 


—_—- ——— O. XXI, R. 25 431 
aaa 0. XXI, R.37 746 
O. XXI, Rr. 57, 66 


— Dismissing application for execution-~ Default of 
decree-holder— “ Default”, meaning of—Failure to 
issue notice under r, 66, whether default Attachment, 
determination of. 

A restricted meaning should not be given to the 
word “default” in rule 57 of Order XXI of the Civil 
Procedure Code; that is, the word should not be con- 
fined to default in appearance, in the payment of pro- 
It must 
namely failure to do 


























have its ordinary meaning, 
what one is legally bound to do. 

Where, therefore, a Court was unable to proceed 
with the execution of a decree because no notice brad 
been served on the judgment-debtor under rule 66 of 
Order XXI of the Code, and no notice had been served 
because the decrce-holder had made no application 
for the issue of such a notice, and the Court 
dismissed the execution case although with an ex- 
press order that tho properties would remain under 
attachment: — 

Held, that no intention of the Court‘or the parties 
nor any such or¢er of the Court, could override the 
express provision of the law contained in rule 57, and 
that the attachment ceased, as the application for 
execution was dismissed for default of the decree- 
holder. NOSUNA Bını v. Rosnun Mean, 15 C. W. N, 
428; 13 C. L, J. 621 558 ; 
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———— O. XXI, R.58 194 
———— O. XXI, Rr. 58, 59, 
; 60 344 





—_— — 


am Q. XXI, R. 66 558 
an O O. XXI, R. 89 33 
—— O. XXI, R. 89— 


“ Person owning such property”, meaning of— Judg- 
_ ment-debtor who has sold the property after the date 
of the Court sale cannot apply to set it aside. 

Under Order XXT, rule 89 of Act V of 1908, the 
only person in whose favour a sale can ke set aside 
isa person who owned the property or an interest 
therein by virtue of a title acquired before tho sale. 
Té cannot be set aside at the instance of a judgment- 
debtor who has sold the property after the date of 
the Court sale. Dusr Prasap v. MUHAMMAD Unis 
ARABI, 14 O. O, 33 











-——— c O. XXI, R. 90—4p- 
plication to set aside an emecution sale—Bidders 
dissuaded by decree-holder from bidding whether a 
ground for cancellation of sale—Whether sale can be 
set aside on grounds other than those set forth by 
applicant, 

The fact that a decree-holder-purchaser dissuaded 
others from bidding at a Court sale and thus caused 
the property to be sold at a low prico is not a sufficient 
ground for setting the sale aside. 

» Mahomed Mira v. Savrasi Vijaya, 23 M. 227 (P. C.); 

27 I. A. 17, followed.” 

An application under Order XXI, rule 90, Civil 
Procedure Code, to set aside an execution sale, 
is*limited to the grounds set forth in that rule. 
Such a sale cannot be set aside upon giounds not 
pleaded by the applicant. ` 

Harbans Lal v. Kundan Lal, 1 A. 140, relied upon. 
Urras Cyann v. DHANPAT Rar, 102P. L. R. 1911 





816 
e ——— O. XXI, R.92 135 
— —— 0, XXII, Rr. 3, 4 

977 





— 0. XXII, R.5 603 
Ov XXIII R. 3 426 
Se OL XXXI, R. I 132 
— 0. XXXIV, Rr. 2,5 


—Estension of time for redemption of a decree for 

sale. 

A Court has no power to extend the time fixed by 
it for paying into Court tbe amouni due under n 
decree for sale. CHENNIAH CuEtry v. Ma Mi, 4 BUR, 
L. T. 43 77 








——— O. XXXIV, R. 5— 
771 


Time fixed cannot be extended 


©. XXXIV, R. 6 














; 403, 752 
oeh — O. XXXV II—Sut on 
pro-note-—Ividence Act (I of 1872), s. 92— Uncan- 


ditional agreement—Evidence to vary terms— Object 
of pro-note, 


In a suit on a promissory-note under Ciril Procedure- 


Code, Order XXXVII, the defendant admitted execu- 
tion bnt contended that the note formed part of an 


45 
— O. XXI, R.90 135° 


Civil Procedure Code—(1908)—contd. 


account and mutual dealings between him and the 
plaintiff and other partners: 

Held, that the contract embodied in the note being 
an unconditional agreement, by the defendant per- 
sonally and individually te pay to plaintiff personally 
and individually and the genuineness of the note being 
admitted, it was not open to him to contradict or vary 
its terms by showing that the contract sued on was 
a conditional agreement: 

Held, further, that in summary snits governed by 
Order XXXYVII, Civil Procedure Code, it was impos- 
sible for the Court to go into the partnership account 
when all the partners are not impleaded and the 
account have no relevancy to the issues in the cage. 

The object of a pro-note is to show tkat the 
particular transaction, represented by the note is a 
separate transaction and it ig intended that the. 
remedies in respect of that transaction’ should be 
separately pursued. . 

Issure Singh v. Bergman, 30 C. 627 at p. 629, fol- 
lowed. KISHOMAL KIRPOMAL v. VISHINDAS SUKURAM- 


DAS 299 
O. XXXIX, R. I (a) 
22 


7 
O. XL, R. I and O. 

XLIII, R, I cl. (S)— Receiver, order appointing 

—Appeal—Interlocutory order—Final order. 

It is the final order appointing a Receiver which is 
appealable: an interlocutory order for the appoint- 
ment of a Receiver that “ the property in suit will 
be better managed if it be placed in the hands of a 
competent Receiver,” is not appenlable. UPENDRA 
NATH v. BHUPENDRA Natu, 13 0. L. J. 157 


582 
O. XL, R. I (1) (4) 
1027 

—— —-— —-—— O. XLI, Rr. 5, 6 
862 
0. XLI, Rr. 15, 6— 


Stay of sale- Execution of rent decree---Pendency of 

appeal — Security — Deposit in cash. - 

Under rule 6 (2) of Order XLI of the Civil Pio- 
cedure Code, the Court which passed a rent decree 
is bound to stay the sale of immoveable property in 
execution of its decree during the pendency of an 
appeal from it, even thongh the judgment-debtor is 
entitled to have the sale set aside on deposit of ethe 
purchase-money. But the Court can make it a con- 
dition of the order for stay of sale that the money 
deeree should be deposited in Court in cash. RAM 
NATH SINGH v. KAMLESHWAaR Prasap SINGH, 15 0. W, 
N. 432 : 323 
——— — O. XLI, R.6_ 323 
——— O. XLI, R. 10 (2) 


748 
—— Ta eaaa O. XLI, Rr. II, 17 

—“Dismissed for default”, meaning of—Pleader 

present but unable to argue case cwing to physical 

disnbility— Revision. . 

The dismissal of an appeal for default implies that 
the appellant was not present at the hearing of {ko 
appeal eitherin* person or by a Pleader. Therefore 
where a Pleader for an appellant is present but 
is prevenied by physical disability from arguing 
the case and the Judge dismissed the appeal, such 
dismissal, it was held, was not for default. 

A revision can lie to the High Comt from such 
dismissal. SAEOALAMBIMT Stnen.v. BODHAI SINGH 


857 
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c — O. XLI, R. 22 (4— 
Dismissal of appeal for default—Power of Court to 
deal with memorandum of objections. 

An Appellate Court has power to deal with a me- 
morandum of objections, even though the appeal 
itself is dismissed for default. RAMAN v. Raman, 9 
M. L. T. 217 


——— m -— O., XLI, R. 23- Order 
of remand— Preliminary point. 

The power to remand cases for disposal under the 
Code of 1908 is not confined, to cases which are 
decided on a purely preliminary point. 

Where the question on which a case is disposed of 
involves an important issue relating to the merits of 
the case, such questionis not a preliminary question. 
KUPPELAN v. KUNJUVALLI, 2 M., W. N. 199; 9 M. D. T. 


316 720 
_——— O. XLI, Rr. 23, 25 
~-Remand—Judgment not on preliminary point— 
Civil Procedure Code (Act XIV of 1882), ss. 562, 

564, 566 — No change in law, 

The new Code of Civil Procedure does not con- 
tain the express limit on remands which was embodied 
in section 564 of the Code of 1882. But rules 23 
and 25 of Order XLI represent the old sections 562 
and 566, and the law does not appear to have been 
changed. : 

Where the two principal issues were, (1) whether 
the plaintiff had title, and (2) whether, if sohe was 
entitled to khas possession, and the Munsif held that 
the plaintiff had no title and so dismissed the snit 
without dealing with the question of khas posses- 
sion, and the Sub-Judge held thatthe plaintiff had 
title and after setting "asido the decree of the Munsif 
remanded the case to decide the question of khas 
possession: 

Held, (by Chitty, J.), that the decision of the 
Munsif was not upon a preliminary point and the 





order of remand by tho Sub-Judgo was bad. Coxe, J. 
doubting), ABDUL KARIM v. Fayez BUKSH, 15 CO. W. 
N. 575 


224 
——— ———— —— O, XLI, R. 25 224 
ieee a Oe NEE R27 265 


= ——— O, XLI, R. 31 —Judg- 
went of Appellate Court. 


Under Order XLI, rule 31 of the Code of Civil Pro- 
cedure, the judgment of an Appellate Court should 
contain (1) tke points for determination, (2) the 
decision thereon, (3) the reasons for the decision; 
these provisions should not be neglected. Hamin- 
ULLAH KHAN v. ABDULLAH KHAN 


—— Q. XLI, R. 33 BIS 
—— ~ OL XLI, R. 33—Dis- 
cretion of Appellate Court. 


Rule 33 of Order XLI, empowers a Court of 
appeal to deal with a case in any way that may 
seem equitable to all the parties concerned, the 
discretion thus given to an Appellate Court is very 























wide. Hari MAL v., Ava SINGH, 63 P. W. B. 1911; 
108 P. L. R. 1911 825 
eeaeee O. XLIII 238 


——— O. XLIII, R. I (a) & 
(u) 666 


ae = OO XLII, R. 
(S) 


I, Cl. 
_ 582 
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Civil Procedure Code -—(1908) -conid. 
——— O, XLVII, R. I—Re- 


view-—Discovery of new evidence—Strict proof of 

allegation that it was not within applicant's know- 

ledge. 

A. decree once passed must not be lightly opened. 
There must be strong evidence showing that the 
plaintiff, when he brought the suit, had been diligent, 
had procured all the evidence that was forthcoming, 
and had taken care to put it before the Court. 

Therefore, an application for review on tho sole 
allegation that new evidence has been discovered, 
which was not within the applicant’s knowledge, 
cannot bo granted without strict proof of such 
allegation. LACHAN Ram v. Debi PRASHAD 


O. XLVII, R. I—fe- 
view—Dismissal of suit on review—Judge changing 
his opinion. 

In a suit on a pro-note the Court decreed plaintiff's 
claim. But on defendant’s application, the Court 
reviewed its judgment and dismissed the suit, holding 
that its previous finding was wrong: 

Held, that the Court did not exceed its jurisdiction 
in granting the review. 

Reasu! Hossein v. Hajee Abdullah, 2 ©. 131; 
26 W. R.50;3 I. A. 221, referred to. LAKSHMANA 
NADAN tv. Pakura NADATHI, 9 M. L T, 861 273 
———- ———- Q. XLVII, R. 9 


79 
Sch. II, Rr. 1,3, 17 

—Arbitration—Agreement—Application for presenta- 

tion to Court written by all parties interested—Pre- 

sentation by one party, effect of —Reference. 

The parties to a pending snit agreed between 
themselves out of Court to nominate certain 
arbitrators to decide their dispute and, in pursuance 
of their agreement, had a petition written for 
presentition to the Court. But the defendant refus- 
ing to join in the presentation of petition. the plaintiff 
alone presented it in Court. 

Held, that, as both parties did not make the 
application to Court, the provisions of Article 1 of the 
second Schedule were not satisfied and no order of 
reference to arbitration could be made under Article 3. 

Quere.— Whether an application for presentation io 
Court, as in this case is an agreoment in writing with- 
in the meaning of Article 17. 

Ghulam Jilani v. Mohammad Hussain, 25 P. R. 1902; 
12 M. L. J. 77; 29 C. 167; 29 I. A. òl; Indur Subburamy 
Reddi v. Kandadi Rajamannar Iyyangar, 26 M. 47; 
Parsidh Narayan Singh vy. Ghansham Narayan Singh, 
9 C. W. N. 878, followed. 

Lal Mohan Pal v. Surya Kumur Dass, 
1152, distinguished. 

Jhanji Ram v. Musammat Budho Rai, 84 P. R. 1901; 
112 P. L. R. 1901, ambai v. Premji Pragji, 2) B. 80-4; 
Salig Ram v. Jhanna Kuar, 4A. 546, referred to. 
Miran Baxusn v. Sner MUHAMMAD, 50 P. L. R. 19 ; 

17 P. R. 1911; 39 P. W. R. 1911 
Sch. H, R. 3 a 


24 
——— Sch. II, Rr. 3, 17 
195 


9 
—— ——— Sch. U,R.8 241 
2— Sch. H, R. 16—Limni- 
tation Act (IX of 1908), Art. 158—Award—Decree 
passed without ailowing time for objections—Il. 
legality. 


























ILC. W.N. 
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An award of arbitrators having been passed on 27th 
September 1909, the Court passed a decree in accord- 
ance therewith on 29th September 1909: 

Held, that the decree was liable to be set aside 
as it was given before the time allowed by law for 
hearing objections to the award had passed. VELLU 
PILLAY v. PANDARAN, 2 M. W. N. 141; 9 M. L. T. ry 


21 M. L. J. 444 97 
— c in Sch. H, cl. 17 5 
Commissioner—rees—Mode of realisation. 


A decree onght not to direct that the Commis- 
sioner is entitled D realise by execution the sum 
awarded to him on account of his fees and expenses. 
The proper course is to call upon the plaintiff to 
deposit in Court the full amount determined to be 
payable to the Commissioner, and the decree ought 
not to be drawn up till such sum has been de- 
posited. 

If the defendant also is liable to pay a share of 
Commissioner’s fec, the plaintiff ought to be made to 
deposit it in Court and a provision ought to bo 
made in the decree to enable him to realise it by exe- 
cution for the defendant. Nanna Lan Sircar 2. 
Bexong Benary Roy, 15 C. W. N. 221 13 
Common Carriers —Liability. See CARRIERS 

Act. 





Companies Act (WI of 1882), s.4— _ 


Association of more than 20 persons not registered— 

Rights of members inter se—Right to sue. 

Where an association is compulsorily regis- 
trable under section 4 of the Indian Companies Act, 
but is not registered, ono member of the associa- 
tion cannot maintain a suit against another member 
in respect of any matter connected with the as- 
sociation. 

Neelamega Sastri v. Apprab Sastri, 29 M. 477; 1 
M. L. T. 237; 16 M. L. J. 385. referred to. RAM 
Kisnen v. Bars Natu; 8 A. L. J. 32 25 


Compensation—Dismissal of majawar 680 


—— Jor improper injunction—Malice— 

Civil Procedure Code (Act V of 1918), ss. 94, 95. 

In a suit for compensation for loss resulting from 
an injunction wrongfully obteined, the plaintiff need 
not provo malice. If the injunction is applied for 
and obtained without reasonable or probavle cause, 
the person who has been wronged by the issue of 
such injunction is entitled in Jaw to claim damages. 
Where the goods of a shop have been seized by an 
Officer of the Court, it is his business to see that 
the rent of the shop is paid and a proper watch kept 
or to remove the stock-in-irade to another place. 
MANOHAR Lat v, GOBARDHAN Prasan. 130. C. as 
Complaint, nature of —Case of civil nature. 


The firstacensed was employed by a firm to sell 
certain bags and pay over tho sale-proceeds, in a 
complaint it was alleged that he had sold the bagsand 
together with tho second accused, who was a partner 
in “the firm, misappropriated the proceeds, it was hel? 
that the complaint was nob merely a civil dispute Lut 
that there was room for inquiry in a Criminal Court. 
NARAYANASAWMI CHETTY v. Vaciverc Cneiry, 2 M. 
W. N. 125; 9 M. L. T. 332 


Compromise by widow wiih reversioners— 
e Construction 26 
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—Adjustment of a case in whole or in 
part—Terms offered by one party, not accepted by the 
other, effect of —Court, power of, to introduce new 
terms when all the terms not settled by compro- 
mise—Civil Procedure Code (Act V of 1908), O 
XXII, r. 3. 

In a suit against the defendant, who had built on 
the plaintiffs land, the plaintiff offered in Court to 
allow the defendant to retain his building subject 
toa rent fixed by him but the Court decided to 
allow the defendant to remain on the plaintiff's land 
on payment of a rent fixed by the Court: Held, that 
there was no agreement between the parties amount- 
ing to an adjustment of the case in whole or in part 
under Order XXIII, rule 3 of Agt V of 1908. 

Ram Lal v. Batak Ram, 9 0. 0. 865, referred to. 
GETI ARA BEGAM v. JAGAN NATH 426 
— — decree—Nature, incidents and, 

875 





effects of _ 
Confession—Admissibility—Oonfession to per- 
sons in authority induced by promise— Subsequent 
confession to Magistrate—Removal of inducement 
— Statement leading up to discovery of material 
objects inadmissible if made when accused not in 
Police custody 7 
Certificate of voluntariness omitted 
— Defect cured by evidence of Magistrate—Deten- 
tion of accused during ‘nvestigation — Nearest 
Magistrate to order detention I 
—-—— to Police Officer—Admissibility on 
behalf of accnsed 4 
Consideration—Untrne recital of cash pay- 
ment—Amounts actually advanced recoverable— 
Accounts — Interest 
Consolidation of mortgages 319 
on other 


Construction—Contract—Decisions 
contracts —Kabuliat— Mortgage security for payment 
of rent—Personal liability of tenunt—Swit for rent 
before swit on mortgage, if lies. 

It is notoriously unsafe to attempt to construe a 
contract byethe aid of decisions on other contracts 
more or less dissimilar. 

The defendants tenants executed a kabuliat in 
favour of the plaintiff the landlord, and as security 
for payment of the rent secured thereby the plaia- 
tiff took a deposit from the defendants of Rs. 6,500 
in cash and by a deed of even date a mortgage of 
certain immoveable properties, by which ‘they 
agreed that in case the rent was not paid by the 
hypothecated properties the landlord could realise 
the money by sale of other moveable and immove- 
able properties of the tenant or by his arrest. 

The plaintiff brought a suit for rent, for a personal 
decree giving credit for the Rs. 6,500, and reserving. 
his remedies under the security bond for a separate 
suit: : 

Held, that the stipulation in the mortgage bond 
meant that, if the mortgaged properties were pro- 
ceeded against and found insufficient, that would 
not exhaust the creditor’s remedy, and the deficit 
could be made up*by sale of other property or by 
process agains: the person; the present suit was, 
therefore, maintainable ; as it was not to be supposed ` 
that for the rent of each instalment a mortgage. 
suit should first be instituted before the tenant 
can be compelled to pay his rent by an ordinary suit 
for that purpose, Benoy KRISHNA v. DERENDRA 
KRISHNA 
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-——-——_—~--—— of compromise. See ConPROMISE. 
of decree—Decree against De- 
puty Commissioner as manager of the Court of Wards 

-—Ewecution of decree after release of the estate from 

management of the Cowt of Wards—Court of Wards 
- Act (III of 1899", s. 49. 

The appellant in 1896, while his estate was under 
the superintendence of the Court of Wards, gave the 
respondents a bond for Rs. 2,000. In 1909, while 
the estate was still under the superintendence of the 
Court of Wards, the respondents brought a suit 
on the bond against (1) the Deputy Commissioner of 
Sitapur, Manager under the Court of Wards of tho 
Parsehri estate for. Thakur Rameshar Bakhsh Singh 
and (2) Thakur Rameshar Bakhsh Singh. The Court 
dismissed the suit as gainst the appellant under 
section 49 of the Court of Wards Act, 1899, but gave 
the respondents a decree against the Deputy Com- 
missioner on condition that “the amount decreed 
should not be recoverable from him personally but 
from the estate of the second defendant under his 

“management.” ‘The estate was released from superin- 
tendence in November 1909 and in April 1910 the 
respondents applied for execution of the decree 
by attachment and sale of certain property of the 
appellant. The latter objected that the decree was 
not capable of execution. 

Held, that the decree should be read as if the word 
“while” appeared between the words “second defend- 
ant,” and the words “under his management.” 
There could be no doubt that the Court intended to 
give the ‘respondents a decree which they could en- 
force against the appellant’s property in tho event of 
it being released from management. 

Held, further, that the substantial defendant was 
the appellant, although be was sued in the name of 
the Deputy Commissioner under section 49 of Act 
TII of 1899. RAMESHAR Baxgsn SINGH v. DHANPAT: 
Das; 140. ©. 6 : 


























——_—- ———- of deed — Partition deed 768 
— of deed — Sale or mortgage 140 
of document, See DOCUMENT, CON- 

STRUCTION OF. 
of limitation laws 300 
—— of relinquishment. See RELIN- 








QUISHMENT. 
—2.—___ -_—— of Will. See Wiut. 
Contempt of Court — Order appointing a 


Receiver—Obstructing a Receiver — Contempt— 
Remedy of person claiming property as his own 
4 


Contract, breach of—Right of snit—Suit by 
person not party to contract 988 
s terms of, parties cannot resile from 








—s—-—— to deliver rice in “early January’— 
Meaning of “early”—-Whether 18th day of the month 
is within “early January.” 

The word “early” means at or near the beginning 
of a period. It implies that there is not merely a time 
which is late but also an intermediat? time which is 
: neither early nor late. 

Therefore, in a contract to deliver rice in “early 
January” the words mean the first third of the 
month of January, and the 13th of January is not 
“early January.” Finptay & Sons Lrpv. Nurse 


TEJSER, 4 BUR, L, T. 16 460 
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Promise by Government grantee of land 
to concede to anothér persona portion of the land in 
liew of help in complying with conditions of the grant 
--Suit to cancel the contract—Remedy of promisar 
and promisee~—Improvements made to land. 

Where a grant of land was made by Govern- 
ment toa person on the condition of his producing 
and keeping an approved mare, and he in consider- 
ation of taking some help in complying with tho 
condition conceded a portion of the land to another 
person promising to pay damages if he resiled from 
the contract: the Government cancelled the grant, and 
the plaintiff sued to have tbe contract declared voids 
it was held that the promise contained in the contract 
was void and unenforceable by Law and tho 
promisor was entitled to obtain the declaration 
sought irrespective of the promisee’s rizht to damages 
for breach of the contract and compensation for 
making improvements to the land. Dara v. Mona 
map, 16 P, W. R. 1911 743 


Contract Act (IX of 1872), ss. 2 (a) 
and (b), 39, 73, 75—Ofer and acceptance 
made through letters —dbsence of outstanding term or 
condition--Completed contract—Breach of contract ~ 
Measure of damages—Whether damages to be 
calculated as on the date of breach or on the date 
fixed for performance, 


A. offered by letter to purchase from B. certain 
goods on condition of taking delivery on certain datis 
and paying anadvance. B. accepted the offer by letter 
and added: “I shall reduce all the. conditions to 
writing, receive the advance, otc”. On the same day 
A. gave an advance to B. and the latter gave a receipt 
saying: “The advance is credited towards the advance 
stipulated to be paid” by A: 

Held, that thore was a completed contract between 
A. and B: that the words “I shall reduce all the con- 
ditions to writing” meant—reducing to writing the 
termsofa contract which hadalready been completed 
on that day; that the reduction to writing was merely 
incidental to the completion of tho contract; that 
neither party when the offer was made and accepted 
contemplated any outstanding tern or condition 
which had to be arranged before there was a com- 
pleted contract; and that though some terms were 
left unprovided for in the contract, yet this did not 
show that the contract itself was not complete. 

In the case of an anticipatory breach of contract, 
the breach occurs whenone of the parties to the 
contract does something entitling the other to treat 
the same as a repudiation of the contract: 

Held, by White, C. J. and Wallis, J. (Ayling, J., 
dissenting): 

Where a contract provides that it shall be per- 
formed on a specified date and the promisee lawfully 
puts an end to the contract under section 39 of the 
Contract Act and sues for damages, the damages 
should be ascertained with reference to the date 
provided for the performance of the contract whether 
the suit is brought before or after that date. 

Hadley v. Baxendale, 23 L J. Ex. 182; 9 Ex. 341; 2 
©. L, R. 517; 18 Jur. 858; 2 W. R. 302; Brown v. 
Muller, L. R. 7 Ex. 319; 41 L. J. Ex. 214; 27 L. T. 272; 
21 W. R.18; Roper v. Jhonson, U. R. 8 C. P.167; $2 
L. J. C. P. 65; 28 L. T. 296; 21 W. R. 384; Coorerjee 
Bhoja v. Rajendranath Mukerjee, 36 ©. 617; 2 Ind. 
Cas. 831; Frost v. Kinght (1872) L. R. 7 Ex. 111; , 
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41 L. J. Ex. 78; 26 L. T. 77; 20 W. R. 471; Hochster v. 
Delatour, 2 E. and B. 678; 22 L. J. Q. B. 455; 17 Jur. 
972; 1 W. R. 469, referred to. 

Per Ayling, J.—Damages must'be assessed as on the 
date of the breach and not on the date originally fixed 
for performance. KRISHNA Jute AND Corton MILLES 
Co. Lo. v. Innes, 9 M. L. T. 174; 21 M. L. J, 182 104 
—— SS, I 1, 64 and 65—Coniract 

by minor—Void contract—Evidence Act (I cf 1872), 

s. 115—Estoppel—Presumption as to competenry of 

contracting parties—Burden of proof—Specific Relief 

Act (I of 1877), s. 41— Restoration of benefit—Costs. 

A minor cannot enter into a valid contract and if 
he does enter, the contract is not enforceable by law, 
that is, the Court would treat itas non-existent. 
Therefore, where the defence is that tho contract 
sued upon was executed by the defendant when 
minor, no question of estoppel,under section 116 of 
the Evidence Act, can arise. 

When a plaintiff sues on a contract, he is bound in 
the first instance to prove to the satisfaclion of tho 
Court that the contract sued upon exists in law. 

As in the ordinary course of business contracts are 
usually made between parties competent to contract, 
the Court will presume accordingly. But where, for 
any reason whatsoever, a question as to the com- 
petency of the parties arises, the Court may refuse 
tomake such a presumption and it will then be 
necessary for the plaintiff to establish the fact by 
proper proof, before the defendant can be called upon 
to make any answer at all to the plaintiff’s claim. 

Where a promissory-note was executed by a minor, 
representing himself to be a major, and it was not 
proved that the minor had received any advantage 
himself: 

Heid, that, as one of the essential elements of a 
contractis the majority of the contracting parties, 
the plaintiff must first prove the existence of a 
contract on which he can sue, that the defendant is 
not called upon to prove or admit or deny anything; 
and that as the defendant had received no advantage 
himself, he cannot be ordered to restore anything to 
the plaintiff but that he cannot be allowed any costs. 
MANILAL v. KAVASII, 48. L. R. 260 125 

——— S., [l—Minor Contract—Misre- 
presentationas to age—Fraud— Estoppel—LEvidence 

Act (I of 1872), s. 115. 

In a Court of Equity, the disability of a party aris- 
ing from infancy cannot be successfully used in 
defence of fraud, and the defendant in such a case 
cannot avail himself of the plea of infancy. 

Sreemutty Mohun Bibi v. Sarat Chand Mitter, 2 O. 
W. N. 18, followed. 

If minor, who is over eighteen at the date of 
executing a conveyance, knowing that his minority 
has been extended to 21 years by reason of the ap- 
pointment ofa guardian under Act VITIof 1890, 
holds himself out as being of age, and registers the 
conveyance, there is representation by conduct, and 
these facts coupled with the fact that the vendees 
were not aware that he wasa minor, and were not 
put upon inquiry, may amount to misrepresentation 
and legal fraud on the part of the minor who would 
be bound by the transaction. In the absence of such 
fraud, or if the vendees were not deceived by any 
such misrepresentation, the infant cannot be held 
Hable, SURENDRA Natu Roy v. KRISHNA SAKHI 
Pasi, 15 0, W. N. 239; 13 C. L. J. 228 110 











INDIAN CASES. 


[1911 l 


Contract Act—contd. 
——— ss. 15, 69, 72, 78—Wrongful 


attachment—-Payment of decretal amount to the Exe- 

cuting Court for the decree-holder under protest but 

without regularly objecting to the attachment 

Voluntary payment—Incompetency of payer to recover 

money from payee —Right to recover from judgment- 

debtor—Involuntary payment defined—Act IIE of 

1865. 

There is no principle of law, apart from section 
72 of the Contract Act, which would enable a person, 
who, to avoid the inconvenience of an attachment of 
property belonging to himself and not to the judg- 
ment-debtor, paid the amount due under the decree, to 
recover from the decree-holder on the amount so 
paid, even though the payment was made “ under 
protest.” Such a payment cannot be said to have 
been made under coercion as defined in section 
15 of the Contract Act and without establishing 
coercion plaintiff cannot recover from the decree- 
holder. 

Opinion of Markby, J. in Asbibun v. Ram Proshad, 
1 Shome p. 25, followed. 

Freeman v. Jeffries, 4 Exch. 139; 88 L. J, Ex. 116; 
20 L. T. 588, referred to. 

Fatima Khatoon v. Mahomed Jan, 12 M. I, A. 65; 
10 W. R. 29; 1 B. L. R. 21, distinguished. 

But the money thus paid is recoverable from the 
judgment-debtor under sections 69 and 70 of the 
said Ack, 

Where, however, after objections are taken to the 
attachment and sale of such property, the property 
is ordered to be sold, and in order to avert the sale 
the ubjector pays the amount of the decree he 
is entitled to recover the same from the decree- 
holder if the objector afterwards succeeds in 
establishing his right to the attached property 
because the payment is then made involuntarily and 
under the compulsion of sale. 

Duli Chand v. Ram Kishan Singh, 7 C. 648 atp. 
653; 8 [. A.98 (P. C.), referred to. 

The Uontract Act IX of 1872, is not exhaustive so 
far as the Law relating to common carriers contained 
in Act ITI of 1865 is concerned, but its other provi- 
sions which specially deal with a particular branch or 
topic of the Law of Contract are exhaustive and im- 
perative. 

Mohori Bibi v. Dharmodas Ghose, 80 C. $30 
at p. 548, followed. ` 

Trrawadi Flotilla Co. v. Bhagwan Das, 18 ©. 620 
at p. 623; 18 I. A, 121 (P. C.), referred to. KANHAYA 
LAL v. NATIONAL BANK OF INDIA Lrp. DELRI, 32 P. W. 
R. 1911 966 

—— S, 23—MHarriage contract—Agree- 
ment by guardian for marriage of ward—Pecuniary 
gain— Agreement void— Public policy. 

A contract whereby a guardian whether natural or 
appointed agrees to dispose of his ward in marriage 
for his own personal pecuniary gain is not enforce- 
able in a Court of Law; and the fact that the ward 
was not injured by the disposal is irrelevant. 

Dholidas v. Fulchand, 22 B. 658 ; Venkata Kristnayya 
v. Lakshmi Narayana, 32 M. 185; 3 Ind. Cas. 554; 18 
M. L. J.408;4 M.L.T. 1 (F. B); and the opinion 
of Garth, C. J. in Ram Chandv. <Audityo Sen, 10 ©. 
1054, followed. 

Jogeswar v. Panchkauri, 5 B. Ja R. 396;14 W, R 
154; and Ranee Lallun v. Nobin Mohwn, 25 W. R. 32, 
distinguished. 
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`- Bakshi Das v. Nadu Das, 1 C. L. J. 24861, dissented 
from. Bunpso Das SINGH v. MOHAMAYA Prosap 











SINGH 652 
s. 39 104 
Lan S. 43 (2) 219 








S. 63—Remission—Suit for remit- 
ted sum, whether maintainable. 

Where a remission is made and communicated 
by acreditor to his debtor a suit will not lie to re- 
cover the amount remitted. 7 

Davis v. Chandasami Mudali,19 M. 398, followed. 
GOPALA KRISHNA v. VENKATASUBBA, 9 M. L, T. 270 

. 763 
—— — SS. 64, 65 : 124 
S. 65—Obligation of person re- 
ceiving advantage ugder agreement known to be 











illegal ~ 161 
mn an S. 69—Advance by Dar-patnidar 
to save sale for arrears of rent 489 








—~ S. 69 -—Suib for recovery of rent 
paid by a person in wrongful possession 

—~ S. 69—Wrongful attachment —. 
Payment of decretal amount to Court—Right to 
recover from judgmens-debtor 


—_——-" SS. 69, 7O—Bengal Tenancy Act 
(VIII of 1885), s. 171—Deposit for saving property 
Srom sale—Deposit by alleged mortgagee—Mortgage 
found invalid—Person interested in payment of 
money" ——“‘Lawfully payable’—Volunteer, 

The plaintiff alleging himself to be the mortgagee, 
paid the amount of a rent-decree against his mort- 
gagor, the present defendant, to.save the holding 
from sale. It was found ian case between the parties 
that the plaintiff had no valid mortgage against the 
defendant. The plaintiff then brought a suit to 
recover the amount he had deposited : 

Held, that the plaintiff had no interest voidable 
upon the sale and was, therefore, not entitled to make 
any deposit under section 171 of the Bengal Tenancy 
Act; nor was he interested in the payment of the 
money within the meaning of section 69 of the 
Contraet Act, nor even supposing that the defendant 
did enjoy any Benefit from his deposit, was that 
deposit “lawfully” made by him within the meaning 
of section 70 of the Contract Act, and that the plain- 
tiff was not entitled to recover. 











yanki Prasad Singh v. Baldeo Prasad, 30 A. 167; ` 


A W.N. (2908) 68; 5 A. L. J. 168 and Yoyabal 
Boyee Ammani v. Naina Pillai Markayar, 33 M. 15; 3 
Ind. Cas. 110;6 M. L. T. 162; 19 M, L. J. 499, relied 
upon. HARI Das JATI v. Pancuxowrt OHosu 615 
—— S. 70 -Deposit for saving pro- 
- porty from sale : 
—_——- — Su 7O—Snit for recovery of rent 
paid by a person in wrongful possession 219 
—~ S. 70—Voluntary payment 966 
—~ S. 72—Suit for recovery of rent 
paid by a person in wrongful possession 


*- S. 72—Wrongful attachment — 
Payment of decretal amount to Court—Right to 
recover from judgment-debtor 


—- S. 73 104, 221 
S. 73—Damages—Revision—Civil 
Procedure Code (Act V of 1903), O., VIL, r. 5— 
Evidence Act (I of 1872), s. 58. . 
Plaintiffs sued defendants for damages for 27 bags 
of dried prawns which were consigned to the plain- 


ta 
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tiffs and which were damaged by rain-water, on the 
23th May while stored in oneof the defendants’ 
godowns. The Court of Small Causes allowed dam- 
ages at the rate of Rs. 5 per bag: 

Held, that it was not open to the Chief Court to 
alter in revision the finding as tothe amount of 
damages. 

The plaintiffs could have taken delivery on the 30th 
May instead of allowing the prawns to go from bad 
to worse, so that on the 3rd June, when they asked 
the defendants to sell them, they had altogether 
become unsaleable. 

Held, that the plaintiffs had failed to do what they 
might have done to remedy the inconvenience 
(explanation to section 73, Indian Contract Act): 

Held, further, that it was unreasonable on the part 
of the defendants to treat the storage charges as ac- 
cumulating up to the date of the snit, 

The defendants inthe written statement did not 
refer tothe question of notice. In revision it was 
contended that the plaintiffs had not proved the 
notice: : 

Held, that the defendants must be deemed to have 
admitted notice under Order VIII, rule 5 of the Code 
of Civil Procedure and proof was dispensed with under 
section 58 of the Indian Evidence Act. COMMISSIONER 
FOR THE Port oF Rangoon v. MOOLLA Dawoon Sons 
Anp Co. 4 Bor. L. T. 26 
S. 74— Enhanced rate of interest 














—— S. 74—Stipulation for high in- 
terest from default of payment of instalment- 
Penalty. 

Where a bond provided for re-payment of the 
amount advanced in 20 monthly instalments, and 
interest on the whole amount at 18} per cent. per 
annum from date of first default: 

Held, that the provision as to interest was not in 
the nature ofa penalty. Sarem Town Bank Ln. v. 

















VENKATACHAR, 2 M. W. N. 184;9 M. L. T. 863 197 

S. 75 104 
— — S. 78 966 
— ss. 251, 263 450 
Contribution. See TRANSFER OF PROPERTY 


Act, s. 82. 











Joint decree against several. persons 

Satisfaction of decree by one—Liability of son. 

A deoree for costs against plaintiff anddefendant’s 
father was satisfied by the plaintiff alone: 

Held, that there was prima facie a liability on the 
part of the defendant’s father which is enforceable 
against the defendant as his son, 

Siva Panda v. Jugusti Panda, 25 M. 590, referred to. 
DESAI NAMBERUMAL V. NARAINASAWMI, 9 M. L. T. 449 

` 1023 

—— s, SUIL for—Contract Act (IX 

of 1872, ss, 48 (2), €9, 70, 72— Wrongful possession 

~ Rent paid during wrongful possession—Right to 
recover— Good faith. 

A person in wrongful possession of property can 
bring a suit for contribution against the person really 
entitled, if the payment be made in good faith. But 
if the payment be made with the ulterior motive of 
creating title, there is no right of contribution. 

The plaintiff was in possession of a certain jote. A 
sum of money on account of the rent of the jote was 
recovered from him by the certificate procedure. 


1076 


Contribution—condd. 


Subsequently the defendant succeeded in establishing 
his title to a half share of the jote. The plaintiff sued 
defendant for a moiety of the sum recovered from him: 

Held, that if the payment was made in good faith, 
the plaintiff will get a decree; but if the payment was 
made for the purpose of manufacturing evidence of 
title, the suit should fail, 

The principle laid down in Dakhina Mohan Roy v. 
Baroda Mohan Roy, 21 C, 142; 20 I. A. 160, is appli- 
cable to the present case. 

Section 69 of the Contract Act does notapply to 
the preseni case. JINNAT ALI v. PATEH ALI, 150. W. 
N. 382;18 O. L. J. 646 219 


Conviction—Guilt—Innocence 400 


Co-~owners— Adverse possession—Non-receipi 
_ of profits 425 


Copying agent, status of 38I 


Co~sharer—Sale for revenue—Purchase by one 
co-sharer—One co-sharer in possession by keeping 
another out of possession—Default by latter—Pur- 
chase by former—Whether purchaser gets title 


Counsel, instructions to—Privileged document 
‘ 509 


Court, duty of, to declare law not to tind it 718 


——, inherent power of. SeeCivin PROCEDURES 
Cops, 1908, s. 151 AND INHERENT POWER OF Court. 


Court-fee—Declaratory suit—Consequential re, 
lief—Plaint, amendment of —Court, duty of, to adju- 
dicate on claim as brought—Further relief—Duty of 
first Court—Specific Relief Act (I of 1877), s. 42, 
proviso. 

A suit fora declaration that plaintiff is the real 
owner of a decree obtained by defendants against a 
third party and praying for thedecree to be trans- 
ferred to plaintiff is a suit for a mere declaration in 
which no consequential relief is sought. The latter 
part of the prayer isa mere surplusage. The plaint 
in such a suit should, therefore, bear only a ten- 
rupee stamp. 

Shrimant Sagajivao v. Smith, 20 B. 736; Zinnat-wn- 
nessa Khatun v. Girindra Nath Mukerjee, 30 C. 788, 
followed. 

Gour Mohun Goult v, Dina Nath Karmokar, 250, 
49; Raj Narain Das v. Shama Nando Das, 26 O. 
845, distinguished, 

It is the duty of the Court to adjudicate on a claim 
as brought; it cannot direct parties to alter their 
claims. Where plaintiff claims to be the real owner 
of the whole of a decree, the Court should adjudi. 





cate on that claim and not direct the plaintiff to 


reduce his claim. i 
Where no further relief is claimed in a de- 


claratory suit, it is for the first Court to decide 
whether further relicf could be sought and con- 
sequently whether the proviso to section 42 of the 
Specific Relief Act would operate asa bar, GANESHI 
Lat v. Bent PERSHAD, 1 P, R. 1911; 47 P. L. R. 1911; 


22 P, W. R. 1911" 673 
aa Redemption suit—Appeal by mort- 


gagee—Prayer to raise money payable on. redemption 
—Faluation—Court Fees Act (FII of 1870), Sch. I, 


Art. 1. 
In a suit for redemption, the Court of first instance 


found that the amount payable on redemption wag : 
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Rs. 670, the Appellate Court reduced this sum to 
Rs. 190. The mortgagee in further appeal prayed 
that this amount be raised to Rš. 1,190: 

Held, that under Schedule I, Article 1 of the Court 
Fees Act the Court-fee payable on the memo- 
randum of further appeal should be calculated on 
Rs. 1,000, the difference between Rs. 190 and Rs. 1,190 
which is the value of the subject-matter in dispute 
in appeal. ; 

Reference under Court Fees Act, 1870; 29 M. 367; 
16 M. L. J. 287, Nepal Rai v. Debi Prasad, 27- A. 447; 
A. W. N. (1995) 40; 2 A.L. J. 105, followed, . : 

Kishen Chand v. Taj-ud-din, 28 P. R. 1909: 197 ~ 
P. L. R. 1908 ; 87 P. W. R. 1909; I Ind. Cas. 870, dis- 
tinguished. Banwart Lan v. Naruv Suan, 6 P. R. 
1911;-48 P. L. R. 1911 5 “676 
— Sch. I, art, I 676 

— —— —— arts. 1, II 538 


Court Fees Act (VII of 1870),Sch. I, 
Art. I3—Application for revision against order 
rejecting objections to award and passing decree in 
accordance with it—Court-fee. 

. An application for revision of an order rejecting 

objections to an award in a case referred to arbitration 

through Court and in which a decree was passed in 
accordance with the award, is chargeable with ad 
valorem Court-fee under Article 13, Schedule I of 
the Court Fees Act, when the subject-matter of the 
dispute exceeds Rs. 25. The fact that no decree was 
framed at the date of making the application would 
not affect the question of Conrt-fee. Narpar RAI, 
Davi Das, 4 P. L. R. 194; 13 P. W. R.1911. 388 


—_—_—- Sch. Il, art. 10 617 


Court of Wards Act (III of 1899), 
s.49 335 


Criminal Procedure Code (Act V of 
1898), ss. 4 (r)—340—Mukhtar—Right to 
appear in Criminal Court— Practice. 

A Mukhtar can only plead in a Criminal Court 
with the permission of the Presiding Officer of the 
Court. Hehasno right to plead without such per- 
mission. 

Imperator v. Shivaram, 6 B. 14, distinguished. 
TopanMAL V. Emperor, 48. L. R. 195 711l 
nt ne S. 4 (F). 
—— — S: 4, cl. (r), and s. 

340—Mukhtear—Right to appear on Vehalj of 

accused—Discretion of Court not to allow. 

An accused person having the right to be defended 
by the class of persons enumerated in section 4 clause 
(r) of the Criminal Procedure Code, it would rarely 
be a wise discretion on the part of a Sessions Judge 
or a Magistrate to refuse permission toa mukhtear 
appearing for the defence. 

A Magistrate or Sessions Judge must decide in 
every case whether he will permit b mukhtear to. 
appear. A mukhtear should not be permitted to appear 
where his appearance is unnecessary or where there 
is no reason for hfs appearance. 

In deciding whether permission should or should 
not be given the character of the person appointed 
to plead must be taken into consideration, IsHAN 
CHANDRA y. Emperor, 15 C. W. N.409; 18 0. L. J. 64 








717 
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Absconder’s property attached and sold—Sale once 
effected cannot be set wside---Locus standi of third 
party, 

One G. accused absconded, and his property 
was attached under section 88 of the Criminal 
Procedure Code; subsequently certain occupancy- 

“rights held by him were sold by order of the Dis- 
trict Magistrate toone H. S., a Khatri. K. B., a col- 
lateral of G., made an application praying that the 
order sanctioning the sale be set aside and that the 
occupancy-rights in question be sold to bim. The 
District Magistrate forwarded these proceedings for 
the orders of the Chief Court, recommending that 
the sale to H. S., whogwas a non-agriculturist, bo set 
aside and a fresh sale made in favour of K. B.: 

Held, that there was no provision of law under 
‘which the Chief Courtacting in the exercise of its 
powers under section 439 of the Criminal Procedure 
‘Code, could seb aside the sale. Section 89 of the 
Code provides for applications by tho absconding 
offender only for restoration of the property attached, 
‘and no provision is made for claims by third parties 
to such property. Once the sale of the property has 
been duly effected, it cannot be set aside eren at 
the instance of the absconder. EMPEROR v. GAMAN, 
104 P. L. R. 1911; 13 P. W. R. 1911 Cr. 6 

826 


a ni mee errs apeiron Fg 
165— 


ss. 94, 98, 
Search by Police Officer—Search for stolen property 
without warrant, if legal. - 

Section 165 of the Criminal Procedure Code does 
not authorize a general search for stolen property. 
It speaks of a specific document or thing which may 
‘be the subject of summons or order under section 94, 
which does not refer to stolen articles or to any in- 
-oriminating document or thing in the possession of an 
accused person. . ee 

Ishwar Chundra Ghoshal v. Emperor, 12 0. W. N. 
1016; 8 C. L. J. 320; 8 Or. L. J. 224, relied on. 


D 




















‘Section 165, therefore, doesnot authorize a search ” 


for stolen property in the house of au absconding 
offender., And if there is no search warrant under 
section 98, the search is not a legal search and the 
occupiers of the house had a right of private defence 
ig resisting it. BAJRANGI GOPE v. Emperor, 15 O., W, 
N. 343; 13 C. L. J. 639; 38 ©, 304 64 


S. 96—Search warrant— 
Duty of Court—Issue of search warrant on complaint 
without evamining complainant on oath—Issue of 
search warrant on information —Statement of Counsel 
whether information, 

N. complained to a Magistrate charging M. with an 
offence under section 409 of the Indian Penal Code, 
and at the same time made an application for issue 
of a search warrant for the discovery of a particular 
document which his Counsel stated would not be forth- 
coming if immediate and speedy steps were not taken. 
The Magistrate, treating the complaintas an in- 
formation, issued the search warrant without 
examining the complainant: 

Held, that the warrant was not properly issued. 

Before issuing a search warrant it is the duty of the 
_ Court in the first instance to consider ifa summons 

to produce would not have the desired effect. The 

Court ought to remember, thatitis agrave step to 

issue a search warrant directing that a man’s house 
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should beinvaded and searched. It is necessary that 
the power to issue search warrants should not bo 
exercised without full appreciation of the gravity of 
the step and after the Court has come tothe conclu- 
sion that the step is really necessary in the ends of 
justice. 

À search warrant issued on a complaint without 
examination of the complainant would at least be 
irregular. 
` When a Court is about to issue a search warrant on 
the strength of information, as distinguished from a 
complaint, it should, if possible, examine the informant 
on oath and if evidence cannot be taken on oath, it 
should act with a duc appreciation of the fact that it 
is taking upon itself the responsibility of considering 
the weight of the information as information pre- 
paratory to issuing an order of a very serious nature. 

The statement of a Counsel appearing for the pro- 
secuting complainant is not information on which a 
Magistrate is ontitled to issue a search warrant. Mun 
Cuanp v. Experor, 8 A. L. J. 517 991 


een an Sa 96—Search warrant, 
if can be addressed to accused for production of docu- 

ment— Penal Code (Act XLV of 1860), s. 175. 

A search warrant under section 96 of the Cr. 
Pr. Code cannot be addressed to an accused person 
on his trial; and he cannot be prosecuted under section 
178 because of his failure to produce the documont 
mentioned in the warrant. Ras CHANDRA V. Hara 
KISHORE 564 

s. 98 64 

m SS. 107, 110 — Security 

proceedings—Use of threats—Likelihood of a breach 

of the peace—Use of bombastic and exaggerated langu- 
age—Security. 

Ta proceedings under sections 107 and 110 of the 
Criminal Procedure Code, the Court is entitled to 
take into consideration the utterance of threats by a 
party on different occasions as well as the previous 
relations of the parties and the antecedent and oxist- 
ine circumstances. But the use of language of 
mere bombast, does not render the persons using it 
liable to bo dealt with under the provisions of the 
sections. ae 

Where the accused were alleged to have said “if 
the suit went on we would plant a flag on the Nair 
Kotta and build a mosque”: held, that this did not 
justify the Court in calling on them to furnish 
security. CHINNATHAMBI ROWTHAN, In re, 9M. tna 

32 M. W.N. 289 
akan Pha mn S. 107 — Security for 
breach of the peace—Bad feeling existing between two 
sections of community. ; 

Under section 107 of the Criminal Procedure Code 
the condition precedent to taking security is that the 
Magistrate should be informed that some person is 
likely to commit a breach of the peace or disturb the 
public tranquility or to do some wrongful act that 
may probably occasion 2 breach of the peace or 
disturb the public tranquility. 

Where there is nothing definite to go upon with 
reference to each accused person individually and no 
proof of use of violence, security cannot be taken 
merely because a bad feeling exists between two 
sections of a population. SHER Kuan v. EMPEROR, 
126 P. L. R. 1911 1026 

— — s. 110 594 
» 














re 
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256 —Applicability of s. 256 to proceedings under s. 

110 of the Criminal Procedure (ode. 

Under section 117 (2) of the Criminal Procedure 
Code, tho Magistrate’s inquiry in cases of security 
for good behaviotir must conform with the procedure 
prescribed in warrant cases and, therefore, section 256 
is applicable to such proceedings. The record should 
show whether the accused wished to cross-examine 
any of the witnesses for the prosecution already 
examined, and should, if he wishes, be allowed to 
cross-examine them. EMPEROR v. LANSHA, 4 Bur. 
L. T. 24 4 








S. IIO (e)—Naib, op- 
pressive acts of— Binding down zemindar. 

Offences involving a breach of the peace mean 
offences of which a breach of the peaceis an ingredient. 
Persons must be found to havo habitually committed, 
attempted to commit or abetted the commitment 
of such an offence before they can be bound down 
under section 110 (e) of the Criminal Procedure Code. 

Per D. Chatterjee, J—As it is notorious that accusa- 
tions under section 110 of the Crircinal Procedure 
Code aro constantly made with the object of 
blackening an enemy’s character and of satisfying 
feelings of spite and hatred, Magistrates cannot 
be too cautious in making sure that provisions intended 
for securing the peace of the community are not 
utilized for wreaking private vengeance under the 
ægis of a Crown prosecution. KALI Prasanna Basu 
Roy v. Emperor, 15 CO. W. N. 366; 380.156 916 
= ——---——— Sa 117 (2) 468 


~- S. 118, Prov. (2)— 
Security for good behariour—Considerations jor 
fixing the amount of security. 

The character and reputation of a suspect are not 
the sole considerations on which the amount of 
security should be determined and fixed. The 
amount should not be excessive or prohibitive, and 
it should be fixed after considering the station in life 
of the accused. 

Queen-Empress v, 
PIRAL v. EMPEROR 


——— SS 133, 145, 147— 
Proceedings entirely different—Order under s. 147 
cn proceeding under s. 188, without jurisdiction. 

An order under section 147 of the Criminal Pro- 
cedure Code is made without jurisdiction if it is 
passed on a proceeding under section 133, Criminal 
Procedure Code, without any action in accordance 








Rama, 16 B. 372, followed. 
651 


“with section 145. 


The procedure under section 147 should be as 
under section 145 which includes the filing of written 
statements, taking of evidence and, if necessary, 
Proceedings under section 133 
are under an entirely different Chapter of the 
Code. Anpoot Rackman Mia v. SAFAR ALI, 15 U. W. 


N. 667 262 
ss. 133, 137—Physi- 


cal comfort— Circumstances to be considered. 

Section 133 of ihe Criminal Procedure Code, (Act 
Y of 1898), authorises action by the Magistrate, if 
the trade in question is injurious to the physical 
comfort cf the community. But it is necessary to 
teke all the circumstances into account, to see that 





` the intafeicece with public ccmfort is considerable, 
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and that a considerable section of the public is 
affected injuriously, goneral equitable principles not 
being lost sight of. EMPEROR v, Fazan Din, 117 P. L. 
R. 1911 891 
S. 137 891 


—— -sS i45 262 


—— —— S. 145—0rder under the 
section—-Suit to set aside order—Limitaticn Act (XV 

of 1877), s. 28, Sch. II, art. 47. 

The order of a Magistrate, under section 145 of the 
Code of Criminal Proceduro, is not ultra vires, though 
made without making any inquiry as to possession, 
when the party against whom the order is made 
admits the possession of the opposite party. Section 
28 and article 47 of Schedule Pl of the Limitation Act 
apply toa suit brought to set aside such on order. 
GANGADHARAN ÅIYAR v. SANKARAPPA NAIDU, 9 x L. 
T. 91 











aeea 











S. 145 -— Possession pro- 
ceedings—Receiver, not in actual possession, whether 
necessary party to. 

In an inquiry under section 145, Criminal Pro- 
cedure Code, between old and new tenants of an 
estate, the Receiver, who is notin actual possession 
and who only granted leases to some of the new 
tenants, is not a necessary party. 

Dunne v. Kumara Chandra Kisore, 30 C. 598, 
distinguished. Mappipotr CHINNA v. NARAYANA- 
sawxY Narn, 9 M. L. T. 502 1009 


— S. 145—Pojari’s right to 
worship--Offerings given by worshippers to deity, 
whether profits arising out of building. | 

The offerings given by the worshippers for the 
worship of any deity, are not profits arising out of a 
building, for they arise out of the deity irrespective 
of the building, or the land upon which he may hap- 
pen to dwell. 

Therefore, a declaration made by a Magistrate 
under section 145 of the Criminal Procedure Code 
to the effect that a certain person is in possession 
such offerings, is an order made without jurisdic- 

ion, 

Qui Ram Ghoshal v. Lal Behary Das, 12 ©. L. J. 22; 
14 0. W. N. 611, 37 C. 578; 6 Ind, Cas. 182, relied 
upon, Ram SABAN v. RAGHU Nanpan Gir, 13 O, L.,J- 


445; 38 0. 387 6 

— s. 145, cls, (5) and 
(6)—Termination of proceeding—Petition of compro- 
mise—Subsequent proceeding, if legal. 

The parties to a proceeding under section 145 of 
the Oriminal Procedure Code compromised and filed 
a petition of compromise, and according to its terms 
the Magistrate ordered that the lands would be in the 
possession of both sides as stated in the petition: 

Held, that the order fell under clause 5 of section 
145 and not one under clause 6 and that, therefore, a 
subsequent proceeding instituted under section 145 
between the parties in respect of the same lands, is 
not one made without jurisdiction. SADHU Biswas v. 
MAHAMAD Alu, 18 C. W. N, 568 


—— SS. 145, 148— With- 
drawal of proceedings by petitioner— Award of costs— 
Order allowing withdrawal, whether a “decision.” 
An order allowing proceedings initiated under sec- 
tion 145, Criminal Procedure Code, to be withdrawn 
is not a “decision” within the meaning of section 146 
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of the said Code and an award of costs to the 
counter-petitioner under section 148, Criminal Pro- 
cedure Code, is illegal. NARASIMHA OHARIAR v. PIT- 
LANNA, 9 M. L, T. 324 289 


S. 146—Attachment of 
land by Magistrate—Suit_jor possession and mesne 
profit—Liability of defendant for damages—Magis- 
terial order—Damages, remoteness of. 

No action will lie against any person for 
procuring an erroneous decision of a Court of 
Justice. 

A dispute having arisen regarding the posses- 
sion of certain land, the Magistrate attached it under 
seclion 146 of the Criminal Procedure Code. One 
of the parties sued the other for possession and 
damages: , 

Held, that the damages for the loss of profits were 
not the probable result of the defendants’ act, being 
the consequence of the order of the Magistrate, and 
ibat the defendant was not liable in damages to the 
plaintiff. 

Ammani Ammal v. Sellayi Ammal, 5 M. 426, and 
Mina Kumari v. Surendra Narain, 3 Ind. Cas. 12; 14 
©. W. N. 96; 10 C. L. J. 226, relied upon. MACKAY ~. 


CAVE 
———— Sa 147 262 


———— S. 148—0rder allowing 
withdrawal whether a decision 289 


S. 164 978 


Confession—Certificate of voluntariness omitled— 
Defect cured by evidence of Magistrate — Detention of 
accused during investigation—Nearest Magistrate to 
order detention. < 

Where a Magistrate inadvertently omits to certify 
the voluntariness of a confession recorded by him 
under section 164, Criminal Procedure Code, the dofect 
may be cured by the evidence of the Magistrate. 

If detention of an accused person is necessary 
during investigation, he should be taken to the 
nearest Magistrate who, whether he has or has not 
jurisdiction to try the case, can authorize detention of 


















































the accused in such custody as he thinks fit. RAM 
SANEHI v, EMPEROR 148 
——-—— s. 165 64 
————— —— sS. 167 148 

ss. 173, 190 (I) 


(b), 35 1— Police report— Jurisdiction—Magistrate 
cannot take cognizance of offence in the absence of a 
Police report under s, 173 if he is not empowered 
under s. 190 (1) (c). 

The report referred to in section 190 (1) (b), Crimi- 
nal Procedure Code, is the report described in section 
173, i.e., a report made by the Police after the case 
has been investigated and the factsascertained and the 
conclusion arrjved at that there are sufficient grounds 
to justify the person reported against being forwarded 
to the Magistrate. 

Three persons were sent up by éhe Police for trial 
under sections 380 and 457, Indian Penal Cod. A re- 
mark was added to the Police report that it had been 
elicited that one A. had instigated the commission 
of the theft and that the Court is at liberty to take 
action against A. on legal evidence being tendered. 
At the conclusion of the trial against the three 
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persons, the Magistrate ordered thata non bailabloe 
warrant be issued against A. and he be tried under 
sections 380, 457/169, Indian Penal Code: i 
Held, that the Magistrate, who was not empowered 
to act under section 190 (1) (e), Criminal Procedure 
Code, had no jurisdiction to issue the warrant, be- 
cause there being no Police report against A. under 
section 178, the Magistrate onuld not proceed under 
section 190 (1) (b), nor could he proceed under section 


AHMED 
Kuan v. EMPEROR 


492 
———_—- — Sa IBI (I) 677 
Ss. 190 (I) (b) 492 


an aan Sa I90-—Jurisdiction_ of 

District Magistrate, C. and M. Station, Bangalore, to 

take cognizance of offences against European British 

subjects. 

The District Magistrate of the Civil and Military 
Station, Bangalore, has jurisdiction to take cognizance 
of, and try offences committed by, European British 
subjects ın accordance with the provisions of the Cri- 
minal Procedure Code. W. B. LAWRANCE, In re, 9 M. L. 
T. 822 255 
—— ———s. 195 706 




















— — S. 195 — Proceedings 
under Legal Practitioners Act not judicial proceed- 
ings 22 
—— aaa S. 195-—Sanetion for 

presecution—Perjury —Eæcise Act (VII B.O. of 

1878), 7. 16—License, nature of. 

Under the Excise Rules a person to whom a license 
is granted is forbidden to sub-let his shop or transfer 
his license, whichis a purely personal one, to any 
other person or to allow any person to sell liquor under 
his license. 

A licensee under the Excise Rules stated in a crimi- 
nal case that a particular wine shop was exclusively 
owned by him, but it was found ina civil suit that he 
had a partner: 

Held, that in making the statementhe might havo 
unconsciously deviated into the truth, and it 
might be that the claim of the alleged partner 
was without legal justification, and that sanction 
to prosecute him for perjury should not be granted, 
RAKHAL CHANDRA SHAH v. DAMODAR Suan, 15 C. W. 
N. 169 115 
e sS. 195, cl. (I) (c) 

and Cl, (3)—Sanction to prosecute—Party to 

proceeding— Witness —A betment of forgery. 

Under section 195, clause (1), sub-clause (e), read 
with clause (8) of the Code of Criminal Procedure, 
sanction of Court for the prosecution of offences 
in respect of documents produced in Court is only 
necessary when the offence is committed by parties 
to the proceeding, whether the offence be ono of 
the substantive offences under sections 463, 471, 
475 or 476, Indian Penal Code, or it only amounts 
to abetment of any such offences. Sanction is not 
necessary against any person whois not a party to 
the suit. A witness is not a party to the suit. 

Eadara Virana v. Queen, 3 M. 400, In re Devji valad 
Bhavani, 18 B. 681, Sequeira v. Tuja Bat, 25 M. 671, 
Emperor v. Ghansham Singh, 32 A. 74; 4 Ind. Cas. 105; 
6 A.L. J. 983; 10 Cr. L. J. 497; Anna Ayyar v. Em- 
peror, 30 M. 226; 6 Cr. L.J. 131; Noor Mahmad v, 
Kaikhosru, 4 Bom. L. R. 268, followed. 
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No sanction is necessary to prosecute a witness 
in respect of the offences mentioned in sub-clause 
(c) of clause (1) even where there are other charges 
against him involving the necessity of sanction; and 
the witness may be “tried for the first mentioned 
offences without sanction, even though no sanction 
is given in respect of the latter offences. 

Giridhari Marwari v. Emperor, 12 C. W. N. 822; 
80. L. J. 78;8 Cr. L. J. 51, distinguished. DEBILAL 
v. DEAJADHARI GOSHANMI, 15 0. WAN. 565 577 


—_-——_-—-—-— ss. 195 (6), 437; 
4-76 —Sanction to prosecute—Lvistrict Judge—Juris- 
diction—Remanding case of sanction—Sanction to 
prosecute after compromise. 

A. brought a suit in a Munsif’s Court on two bonds 
and obtained a compromise-decree, Six months 
after the decree, the opposite party applied for 
sanction to prosecute the plaintiff for an offence under 
section 209 of the Indian Penal Code. The Munsif 
rejected the application. Thereupon an appeal was 
preferred to the District Judge who set aside the 
order of rejection and remanded the case to the 
Munsif for further inquiry: Held, that the District 
Judge had no jurisdiction to remand the case: 

Held, further, that after the parties had compro- 
mised, it was not a case to sanction prosecution. BENI 
Praswap V. SARJU Persnan, BA. L. J. 429 982 


i —-———- §. 195 (6)—Sanction— 
Superior Court— Collector superior to Tahsildar. 
Anapplication was made for sanction to prosecute 

in respect of a statement madein a mutation pro- 
ceeding before a Tahsildar. The Tahsildar refused to 
grant the sanction, Anapplication was then made 
to the District Magistrate to set aside the order of 
the Tahsildar: 

Held, that neither the District Magistrate as such 
nor the High Court had jurisdiction in the matter 
and that the application to set aside the order of the 
Tahsildar should have been made to the Collector 
whose Court is superior to that of the Tahsildar 
within the meaning of section 195(6) of the Criminal 
` Procedure Code. KULSUM KHANUM v. GHANI AHMED 


635 
ss. 203, 437—Dis- 
| charge— Order for ve-trial—Notice to accused— Whe- 
{ ther necessary. 

A complaint was dismissed under section 208 of the 
Code of Criminal Procedure, 1898. The District Magis- 
trate set aside the order of dismissal and ordered. a 
~ ye-trial without giving a notice to the accused : Heid, 
that no notice was necessary. 

Queen-Empress v. Chotu,9 A.52; Emperor v. Taba- 
rak Zaman Khan, A. W. N. (1907) 288; 4A. L.J. 
790; 6 Cr. L. J. 896; Muhamad Mutagi v. King- 
Emperor, 5 A. L, J. 74; A. W. N. (1908) 45; 7 Cr. L.J. 
157; Grish Chunder Ghose v. Emperor, 29 C. 457;6 C. 
W. N. 638, referred to. DURGA PRASHAD v. EMPEROR, 


2 
—— 8. 215- 361 


c S. 233—Distinct offences 
— Joint trial—Penal Code (Act XLV of 1860), s. 215 
Actual thief—Restoration of property—Gratification 
© — Charge. 
The accused was jointly tried and convicted of 
‘theft (section £79, Indian Penal Code) and of receiv. 
‘ing gretificaticn for restoring the property stolen 











—— 
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(section 215, Indian PenalCode). The latter offence, 
it was alleged, was committed some days after the 
former : 

Held, that the trial was bad; 

(2) that the resul6 of trying the two distinct of- 
fences charged together is that a conviction under ono 
involves an acquittal under the other; 

(3) that a real thief cannot be charged with an of- 
fence under section 215, Indian Penal Code. 

Tho accased was acquitted of both offences. Tat- 
PERATOR V. ALU g 21 
S. 239 — Same transac- 
in—Joint trial—Separate 





tion, offences committed 

punishments. 

The two clauses of section 239 of the 
Procedure Code are not mutually exclusive. 

A. induces B. to cheat. B. attempts to cheat in 
consequence, A.and B. may be tried together for 
abetment of and attempt at cheating respectively. 
If, in the course of the same trangaction, A. commits 
the separate offence of criminal breach of trust, in 
furtherance of the conspiracy to ‘cheat, A. may be 
charged with that offence at the same trial. And 
separate sentences can be passed against him on each 
charge. 

Parmeshwar Lal v. Emperor, 13 C. W. N. 1089; 4 
Ind. Cas, 28; 10 Cr. L. J. 476, distinguished. 

Subrahmania Ayyar v. Emperor, 281. A. 257; 25 M. 
61; 5 0. W. N. 866; 3 Bom. L. R. 540, referred to. 

Noujan’s case, TM. H. C. R. 375; Weir. 897, dis- 
tinguished. Karı Das v. EMPEROR, 15 O. W. N. 463 


618 

——_—_ —-—- SS. 247, 403—“Triai” 

meaning of ~Acquittal of accused under s. 247, whe- 
ther bars fresh trial. 

The words “trial” in section 403, Criminal Pro- 
cedure Code, does not necessarily imply decision on 
the merits. 

The effect of an acquittal under section 247, 
Criminal Procedure Code, isnot confined to cases 


Criminal 


—— 


_in which the accused appeared in answer to the 


summons. 

Where the case against an accused is dismissed 
under section 247, owing to complainant’s non-appear- 
ance, though the accused also was absent in spite of 
having been served with process, theaccused is wee 
ed to ‘the full benefit of his acquittal. 

Panchu Singh v. Umar Mahomed Sheikh, 4 0.-W. X. 
346; Kedarnath Biswas v. Adini Manji, 7 C.W. N. 711 
and Bishan Doss Ghose v. Emperor, 7 C. W. N. 493, fol- 
lowed. GUGGILAPU Peppaya, In re 


E S». 250— Frivolous accu- 
sation—Award of compensation to accused, when to be 
made. 

-When a Magistrate, on finding a complaint to be 
frivolous, thinks it right to award compensation to 
the accused, he must do so by his order.of discharge 
oracquitial. An order for compensatiqn made ina 
separate proceeding, after the accused has beén diss 
charged, is without jurisdiction. 

Safdar Husain, Įn re, 25 A, 815, followed. 

A Magistrate shall hear the complainant, be- 
fore making an order for compensation against 
him, on that aspect of the case, and unless he 
does ihis, the whole proceeding as to compensation 
is bad. Harv Tanti v. SATISH Roy, 13 O, L. J, 425; 38 
C, 302 -45 
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—— m S. 253 —Discharge of the 
accused before all the prosecution witnesses are 

cuamined. . 

Section 253 ofthe Criminal Procedure Code per- 
mits a Magistrate to discharge an accused, before the 
prosecution has examined all their witnesses, after 
recording his reasons therefor. 

Queen v. Parasurama Naikar, 4 M. 329, distin- 
guished. NAMANA BHIMA v. SURISETTI Peppa, 2 ol. 
W. N. 149; 9 M. L’ T. 302 40 
ai erg OBB 468 
897 


raman — S. 257 
— SS. 259, 437 — Dis- 


charge of accused in complainants absence—Magis- 

trate’s duty to considgr evidence—Presumption from 

complainant’s absence-—Complainant prevented from 
appearing against his will- Order of discharge— 

Further inquiry—Powers of Court under $. 437—Dis- 

cretion. 

A Magistrate in exercising his discretion in dis- 

. charging an accused under section 259, Criminal 

Procedure Code, in complainant’s absence is bound 

to regard the evidence and to consider _whether 

there isa prima facie vase against the accused or 
not. 

The absence of the complainant raises a presump- 
tion that he does not wish to proceed with the 
prosecution. 

Where a Magistrate discharged an accused under 
section 259, Criminal Procedure Vode, the complain- 
ant being prevented from appearing by floods, the 
order of discharge was set aside and further 
inquiry directed. 

The ‘powers of a Court, under section 437, Criminal 
Procedure Code, are very wide and are not limited to 
the powers which might be exercised by a Oourt 
of Appeal. HARUN v. ABDUT SATAR 007 

ss. 6, 537—Jury 
not constituted by lot— Conviction illegal. 

Jurors are judges of fact and in the absence of 
a properly constituted.jury, conviction is illegal, A 
violation of therimperative procedure laid down in 
section 276 of the Code of Criminal Procedure is such 
as cannot be cured by the provisions of section 537 of 
that Code. 

.Brojendra Lal v. Emperor, 7 C. W. N. 188, re- 
ferred to. BRADSHAW v. EMPEROR, 8 A.L. J. 182 


278 

SS. 292, 4 I 7—A4Appeal 
from acquittal—Appellate Court cannot convict of 
an offence not charged in the grounds of appeal— 

Practice—Defence putting in a document during 

cross-examination—Prosecutor’s right to repty—Court 

giving guarantee toa witness lo give any evidence 
without fear of consequence—Improper. 

In an appeal from an order acquitting a person ofa 
specific offence, the Court will not convict that person 
of an offence antirely different from that charged 
against him in the grounds of appeal. 

Queen-Empress v. Karigowada, 19 B. 51 at p. 68, re- 
ferred to. 

Where, therefore, the grounds “of appeal were 
clearly directed against the acquittal of the respond- 
ent upon a charge of murder and jt was nowhere 
suggested that he had committed an offence under 
section 201, Indian Penal Code, the Chief Court declin- 
ed to convict him of the latter offence. 
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In the course of the cross-examination of a prosecu- 
tion witness in a Sessions trial, the witness was asked 
whether or not he was indebted to the accused, and 
upon his denying the fact a bond, alleged to have 
been executed by the witnessin favour of the accused 
was produced by the Counsel for defence. But the 
witness not admitting even the bond, an expert 
was summoned, at the instance of the defence, to give 
his opinion as to the thumb mark on the deed. ‘Lho 
Court allowed the expert to be examined as a pro- 
secution witness: 

Held, on those facts that the defence had adduced 
evidence within the meaning of section 292, Criminal 
Procedure Uode, and that the prosecutor was entitled 
to reply. x 

Obiter. The mere putting in of the bond to im- 
Peach the credit of the witness wouid have amounted 
to adducing evidence by the defence within the mean- 
ing of section 292, Criminal Procedure Code. 

While itis unobjectionable on the part of the pre- 
siding Judge of a Court to caution a witness to 
speak the truth, it is wholly wrong to tell the witness 
that no matter what evidence he gives no action 
would be taken against him. There i isno warrant in 
law thata Court might givea “guaranteo” to a 
witness to say anything he ‘likes, true orfalse, without 
fear of consequences. EMPEROR v, MAHNA cau es 


L. R. 1911. 
——— — S. 296 232 


aé —— S. 303—Trial by Jury— 

Charge to jury—No setting forth of evidence— Nor 

points for defence—Statement by the Jury as to igno- 

rance of law—Duty of Judge to explain the same— 

Questions to the Jury-~Necessity of record. 

In a case tried with a Jury, the charge to the Jury 
should set forth the evidence for the prosecution and 
the defence and the points which arise for considera- 
tion,in a manner calculated to help tho Jury in 
arriving at a proper verdict. 

“If under section 304, Criminal Procedure Code, 
it becomes necessary to question the Jury, tho 
Judge is bound to record the questions and the 
answers. 

Where a Jury informs the Judge that the law in 
a particular matter calling fora decision from them 
is not understood, it is clearly the duty of the Judge 
to explain the law to them. 

A person cannot be convicted of an offence of which 
the Jury have found him not guilty. Panavesa TEVAN 








v. EMPEROR, 2 M. W. N. 190; 9 M. L. T. 345 788 
—— sS. 340 664,711 
a ee Sa BHI 492 
maan an ——__ —— S. 360 262 


—— S. 403 — Whether ac- 
quittal of accused under s. 247 bars subsequent trial 











—_—_-——— S. 403 —Acquitial under 
s. 498, Indian Penal Code—Opposite finding on same 
evidence under s. 363, Indian Penal Code, illegal— 
Penal Code (Act XLV of 1869), s. 363—Kidnapping— 
Continuing offence—Abeiment—Moiher can be guiliy 
of kidnapping her own child. 
The petitioner was alleged to have taken or en- 
ticed away a married woman from her father-in-law’s 
house together with her two minor sons (one a child 
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„atthe breast and the other aged two years). He was 
tried for an offence under section 498, Indian Penal 
Code, but was acquitted on appeal by the District 
Magistrate who held that there was no evidence to 
show that he was present when the woman ran 
away with her infants. Then he was tried under 
section 363, Indian Penal Code, with having kidnapped 
the infants. The Magistrate who tried this later 
case and the Sessions Judge ou appeal held on the 
very same evidence, overruling the finding of the 
District Magistrate in section 498 case, that the 
petitioner did take away the woman with her minor 
sons: F 

Held, (1) that the petitioner, having been acquitt- 

ed of the offence under section 498, Indian Penal 

Code, could not in this or in any other case, so 

long as the order of acquittal remained in force, 

be deemed to have committed that offence and that 
the Sessions Judge was bonnd to take it as proved 
that the petitioner did not so take or entice away 

the woman. é 

(2) that a directly opposite finding by the Magis- 
trate and the Sessions Judge in the later case upon 
exactly the same evidence on which the petitioner had 


been acquitted in the previous case, was perverse and - 


contrary to every recognised principle of law, neither 
the Magistrate nor tho Sessions Judge having any 
power to arrogate to themselves the right to adjudi- 
cate upon the finding of the District Magistrate in the 
previous case. 

(3) Obiter—that even a mother can be guilty of an 
offence under section 362, Indian Penal Code, in res- 
pect of her own child. 

(4) Obiter—that the only person, who can possibly 
be said to have kidnapped the child aged two years, 
was the mother. 

(5) that the petitioner’s acquittal in the pre- 
vious case would not necessarily prove his in- 
nocence in the matter of kidnapping the infant aged 
two years. 

(6) that the mere fact that after the woman’s 
departure from her father-in-law’s house the peti- 
tioner had something to do with her and that he 
had knowledge of her whereabouts did not render 
the petitioner an abettor of the offence under sec- 
tion 868, Indian Penal Code, because kidnapping 
is not a continuing offence and there could be no 
abetment of jt after the minor (aged two years) 
had been taken completely out of the keeping 
of the guardian. GANESH Das v. EMPEROR, 56 P. L. 
R.1911 SII 


—— Sa 413—Senience of 
Rs, 50 fine only by a First Class Magistrate—Appeal. 


No appeal lies to the Sessions Court against a 
sentence of Rs. 50 fine passed by a Firat Class Magis- 
trate, 

Reg. v. Kalubai Meghabdai,7 B. H.C. R. Crown Cases 
at p. 85, approved. CHopr BALAVI Inve, 9 M. L. T. 
822 340 
am mn sS. 417 436 


S. 421—Appeal—Sum- 
mary dismissal—Hearing in support of appeal whe- 
ther includes right of reply—Practice. . 
Section 421 of-the Criminal Procedure Code lays 

down that the appellant in a criminal appeal or his 

pleader should have a reasonable opportunity of 




















INDIAN CASES. 


[1911 


Criminal Procedure Code—conid. 


Being heard in support of the appeal. This must be 
taken to include the possible right of reply if neces- 
sary, 

Promoda Bhusan Roy v. Thé Emperor, Or. Rev. No. 
874 of 1906 (unreported), relied upon, AMANAT 
SARDAR v. NAGENDRA Biswas, 38 C. 307, 65 


— c <- S. 437—District Magis- 
trate ordering further inquiry in a case ofađischarge 
— Grounds of probability of conviction by another 
Magistrate—Validity— Course to be adopted. 

Where a District Magistrate (without giving any 
notice) ordered further inquiry to be made in the 
case of a discharged accused on the ground that 
itwas conceivable that another Magistrate might 
reasonably see the facts and probabilities in other 
mutual proportions : ° \ 

Held, that the foregoing did not amount to any 
reason at all for ordering further inquiry. 

Where a District Magistrate decides to take fur- 
ther action under section 487, he should give notico 
to the accused and hear his objections, if any, before 
making an order for further inquiry. Lan v. EMPEROR, 


65 
Se 437— Divergence of 
opinion between different Courts in judging evidence 
—Practice— Further inquiry. 

Where the nature of the case is such that the Courts 
are liable to take different views of the evidence and 
of the probabilities of it, no further inquiry should be 
directed under section 487 of the Code of Criminal 
Procedure. 

Queen-Empress v. Ohotu, 9.A.52, followed. CHANLAN 
v., KALLU, 8 A, L. J. 455 

















S.: 437—Notice to ac- 
cused whether necessary 7 
S. 437—Power of ago 


S. 437 — Remanding a 











—Further inquiries 


a e 























case of sanction . 982 
———— —— S.: 439 232; 706 

— S. 439 -Sale of and at- 
tachment of absconder’s property 826 
we ne Sy 982 








— ——— Sa 476 — Proceedings 
under Legal Practitioners Act not judicial proceed- 
ings 25 





re S. 476—Decree obtained 
by fraud set aside on swit—-Prosecution of decree-holder 
under section 210, Indian Penal Code (Act XLV of 
1860)—Judicial proceeding. 

A suit instituted by a judgment-debtor to have a 
decree against him set aside on the ground of fraud 
was referred to arbitration and a decree, setting aside 
the previous decree, was passed in accordance with 
the award. This was followed by proceedings under 
section 476 Criminal Procedure Code, resulting in an 
order directing the prosecution of the ,accused under 
section 210 of the Indian Penal Code. 

Held, that the order of the Court was not without 
jurisdiction. ‘ 

Girwar Prashad v. Emperor, 6 A. L. J. 392; 
1 Ind. Cas. 306; 9 Cr, L. J. 219; Umrao Singh v. 
Hardeo, 4 A. L. J. 892; A, W. N. (1907) 112; 29 A. 
418; Banke Behari Lal v. Pakhe Ram, 25 A. 48; A. W. 
N. (1902) 79, referred to. KAMTA PRASHAD t. En. 
PEROR, 8 A. L, J. 240. 497 
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Se ETE Inquiry initi- 
ated and commenced by the Judge of a Couwrt—That 
Judge transferred—Competency of his successor to 
complete inquiry and direct prosecution—Juri3- 
diction, 

It is only the individual Officer presiding over a 
Court before whom an offence is committed who can 
take action under section 476 of the Criminal Pro- 
cedure Code. , 

Begu Singh v. Emperor, 34 C. 551; 5 C. Ts. J. 508; 11 
C. W. N. 566; 5 Or. L. J. 398; 2M.L. T. 298, Kartik 
Ram Bhagat v. Emperor, 350,114; 7 Or. L. J. 184; 
Emperor yv. Musammat Dauli, 6 P.R. 1909 Cr; 104 
P. L. R. 1909; 12 P. W. R. 1909 Cr; 10 Gr. L. J. 158; 
2 Ind, Cas. 812, followed. - 

Prosanno Kumar v. Sarat Shoshi Ghose, 86 C. 86 at 
p. 114; 8 C. L. J. 200; 12 C. W. N. 924; 1 Ind. Cas. 
766, referred to. 

An inquiry. under section 476 initiated and com- 
menced by the presiding Judge of a Court who before 
completion thereof is transferred cannot be continued 
by his suecessor, as the latter is incompetent to finish 
tke inquiry :and direct a prosecution. MUHAMMAD 
MUNIR KHAN v. EMPEROR, 10 P. L. R. 194, 4 P. W. R. 
1911 OR. . 389 





—~—-————_ S.: 488—Maintenance— 
Plea of divorce—Muhammadan Law—Talak-ushan— 
Iddat—Maintenance to be paid till the expiration of 
Iddat where the divorce is valid—Effect of a fresh 

Maintenance order passed through inadvertence, 

A Talak-ahsan amongst Muhammadans is accom- 
plished by a single pronouncement during the tohr 
of the wife and by the abstention of connubial inter- 
course for the period of three tohrs, 

The wife must be paid maintenance money until 
the period of iddat elapses. 

A subsequent order for maintenance was set 
aside as being nugatory in view of a previous 
order ignored by the Magistrate and the husband 
was held liable to pay from the date of the first 
order. Mauna BA Suwe v. Ma Nyon, 4 Bur. L. T, 13 

457 
S. 520 —Disposal of pro- 
perty—Case appealable to Sessions Court—District 

Magistrate not competent to deal with order—Juris- 

diction—Notice—Practice. 

_eWhere a case is appealable to the Sessions Court, 
a District Magistrate has uo power to deal with an 
order regarding the disposal of the property under 
section 520, Criminal Procedure Code, the only Court 
which can deal with such order is the Sessions 
Court. 

Where the case isone in which confirmation is 
required, a person aggrieved by the order regarding 
the disposal of the property must go to the Court of 
confirmation. Where there is no appeal and confirm- 
‘ation is not required, he may go to the Court of revi- 
sion or reference. 

An order regarding the disposal of property should 
not be interfered with by a higher Court without 
‘notice to the other side. Laxman RANGU, In re, 13 


Bou. L R. 131 . 

—— S. 523 (2)—Inquiry as 
to title unnecessary—-What a Magistrate has to 
decide. 4 
Section 523 (2) of the Criminal Procedure Code 

does not require a Magistrate tomake any inquiry at 
all. He proceeds on such materials as are available 
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before himand has to devide the question not who 
was in possession at.the time the property was seized 
by ihe Police but who was entitled to possession. 

In ve Ratanlal, 17 B. 748, not followed. Asi v. 











EMPEROR 634 
DERS ——_~-—— Sa 533 148 
an — — m S. 537 . 278 

——_——.§. 540 46 


Cross~examination—Question reflecting on 
third party—Jurisdiction of Court to report—Evi- 
dence Act (I of 1872), ss. 146, 150—Cownsel instruc- 
tions to—Privileged document—Full Bench—Juris- 
diction to direct or hold inquiry about conduct of 
Gounsel—Division Bench, whether has got power. 


When a question in cross-examination reflects not 
on the witness but on a third party, section 150 of the 
Evidence Act, which must be referred back to section 
146, can have no application. 

The instructions to Counsel are a privileged docu- 
ment belonging to the client, and Counsel is prohibited 
from disclosing what is contained in those instructions 
as being of a confidential nature, 

The question whether a Counsel has exceeded 
the license given him for the purpose of conducting 
his client’s case, is one that can only be dealt with by 
a Fall Bench. 

Sullivan v. Norton, 10 M. 28, and Bhaishankar v. 
Wadia, 2 Bom. L. R. 3, referred to. Peary Monun 
Das v. DONALD Weston 509 


Crown, service under—Right to dismissed ser- 
5 


vant — Notice 


Custom —Evidence —Right of tenant to sell site 
of a house 314 








Saying of prayers on another’s Jand— 
Illegal 





Long enjoyment—Inference from—Iand- 
lord and tenant—Tenant's right over land used for the 
purpose of drying cowdung cakes. i 
Itis open to a Court to infer from long enjoyment 

not exercised by permission, stealth or force, the 

existence of a custom. If the Court after considering 
the evidence comes to the conclusion that tho alleged 
custom is unreasonable or that the privilege is enjoyed 
as the result of permission given or thatit is exercised 
by stealth or force, the Court is equally entitled to 
find against the alleged custom. 

Kuar Sen v. Mamman, 17 A. 87, referred to. 

Obiter.—It might be unreasonable for tenants to 
claim to prevent a Zaminday using a large piece of 
land for building, agricultural or other purposes, 
merely because without interference on the part of 
the Zamindar, they had for many years used the land 
for the purpose of drying cowdung cakes. SHADI Lat 

v., MUHAMMAD IsHaq Kuan, 8 A. L. J. 10; 33 A 257 

98 

———-—— Adoption of sisters son among 

non-agriculturist Khatris 36 


M Facts necesssary to prove— 
Surt by collaterals soon after adoption—Subsequent 
treatment of adopted son by the adoptive father. 

In cases of adoption it is necessary that there should 
be a clear expression of an intention on the part of the 
adoptive father to adopt the boy concerned as his 
is sufficiently manifested 


1084 


Custom—convid. 


tby- the execution and registration of a deed of adop- 
tion coupled with a clear declaration in Court and sub- 
sequent treatment of the adoptee as adopted son. 

Where the collaterals of an adoptive father 
rush into Court witha suit for a declaration in res- 
pect of an adoption without allowing him a reason- 
able opportunity of proving continuous subsequent 
treatment of the boy as his adopted son for a suffi- 
ciently long period, they must not expect the Court to 
grant them a declaration simply and solely be- 
cause such subsequent treatment has not taken 

` place. GURBACHAN v. BUJHA, 63 P. W. R. 1911; 99 P. 

L. R. 1911 82i 
oe et Adoption — Treatment as 

Adoptor’s decluration——Froof. 

The existence of enmity between the adoptor of 
a son and his collaterals is evidence of a strong 
motive for the former to injure the latter and in 
these circumstances, a Court should require specially 
strong proof that the adoption was a genuine act and 
not a mere “paper” affair. - 

Where there was a deed of adoption but no believ- 
able evidence that the person adopted was treated 
as a gon and the adoptor had died a few months after 
the execution of the deed without making any further 
declaration on ihe subject. 

Held, that the factum of adoption was not 
proved. 

Budh Singh v. Mula Singh, 40 P. R. 1905; 18 P. L. R. 
1905, distinguished. Bura v. NARAIN SINGH, 69 P. W. 
R. 1911; &2 P. L. R, 1911 66 


Alienation by sonloss malo pro- 
prietor—Acquiescence—Attestation of deed of sale 
by principal plaintiff 


son— 





` — 








— — of ancestral property— 
Power vrestricted—No distinction whether the 
proprietor is sonless or with sons—Presumption— 
Burden of proof—Son taking some property from 
father in father’s life-time—Right to challenge father’s 
alienations after death—Alienations to different 
persons—One suit for possession against all—Mis- 
joinder of causes of actions or parties—Istoppel--— 
Khatters of Attock Tahsil—Power to alienate ancestral 
property. 

The heir of a deceased agriculturist alienor of 
ancestral property ean attack all alienations to 
different alienees in one suit for possession, as his 
right to sue for possession accrues when succession 
opens on the death of the alienor. 

In every caso where the alienor is an agriculturist 
and the property concerned is ancestral and im- 
„moveable, the initial presnmption is that the pro- 
prietor’s power of alienation is limited and that 
he cannot alienate the property except for legal 
necessity. And this rule applies equally whether the 
proprietor was sonless or with sons, the principle be- 
ing that the nearer the agnate the more restricted is 
the power of-alienation. 

A Khattar of the Attock Tahsil cannot alienate 
ancestral land at pleasure and the burden of proving 
that he can do so is on the alienee. 

The fact that a son got certain land from his 
father in the latter’s life-time, does not estop the son 
from challenging his father’s alienations when the 

r latter dies and the son comes into the whole of his 

father’s estate. Fazu Hussain v. AMIR HAIDER, 76 
P. L., R. 1911; 73 P. W. R. 1911 588 
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Alienation—Brahmins of Hoshiar- 
pur District—Presumption 

The parties were Brahmins of Mauzah Dharmsala, 
in Tahsil Una, District Hoshiarpur and thé question 
was, whether, in matters of alienation, they wero 
governed by lindu law or by custom. 

In view of the facts,— 

(1) that the village in which the landin dispute 
was situated was founded by the ancestor of the 
parties about nine generations ago; 

(2) that the Brahmin proprietors who resided in 
the village constituted a compact community; 

(3) that they tilled the land in their possession 
with their own hands; and 

(4) that the wajib- ul- orz of 1852 and that of 1869 
very materially restricted the power of alienation 
except for necessity: 

Held, that the parties followed custom and not 

DASWANDI v. KRISHEN Dev, 109 P. L. R. 
1911; 34 P. R. 1911 841 




















by father — Burden of 
proof. 
In a case where plaintiff sues his father and alienee 
from him for a declaration ihat the alienation would 


mot bind him, the Court should not expect of a zamin- 


dar exceptionally careful management or thrift. It 
should simply see whether there has been wanton 
waste or reckless extravagance or not. BUDH SINGH v. 
Bir BAL, 25 P. L. R. 1911; 40 P. W. R. 1911 544 


oo Qiftby a sonless Arain of 
Jullundur Tahsil to married daughter, validity of, 
not affected by wnchastity of donee. 

Held, that a gift by asonless Arain proprietor 
of the Jullundur Tehsil, in favour of his married 
daughter is valid in the presence of collaterals re- 
lated to the donor in the 3rd degree, and that the un- 
chastity of the donee would not affect the validity 
of the gift, SANDAL v. Raumati, 100 P. L, R. 1911; 
75 P. W. R. 1911 823 











———Madaris of Ludhiana Dis- 
trict—Agricultural law, 

In matters of alienation Madaris of Ludhiana 
District, who have followed agriculture for several 
generations as their only means of livelihood, are 
governed by ordinary agricultural law of the Punjab. 
The fact that their tribe is not included among fhe 
agricultural tribes in the Census Report or in tho list 
of agricultural tribes in the District compiled for the 
purposes of the Land Alienation Act does not preclude 
them from adopting and rendering them subject to 
agricultural law. ` 

Harnam Singh v. Devi Chand, 107 P. R. 1901; 117 
P. L. R 1901; Atar Singh v. Prem Singh, 12 P. R. 1906; 
J08 P. L. R. 1906; Jawahir Singh v. Yaqub Shah, 5 P. 
R. 1906; 59 P. L. R. 1906; Musammat Bakht Bano 7. 
Chiragh Shah, 45 P. R. 1908; 98 P. W. R. 1908, dis- 
tinguished. Brora v. Razzag Sineu,,7 P. R. 1911; 
75 P. L. R. 1911; 81 P. W. R. 1911 682 
nn of occupancy rights with 

consent of landlor d— Right of altenor’s collaterals to 

contest-—Extinction of tenancy—Punjab Tenancy Act 

(XVI of 1887), ss. 58,59 GO—Pre-emption or declara- 

tion by landlord does "not extinguish tenancy— Sale to 

landlord results in extinction. 

Like the alienations of ancestral land under the 
Punjab Customary Law, a transfer of ancestral 
occupancy rights, without necessity er consideration 





. 
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is liable to be contested by the alienor’s collaterals, 
whose rights to object to the alienation remain 
intact, and are enforceable so long as the occupancy 
rights in question, which are extinguishable only by 
statute, are nob extinguished under the provisions 
of the Punjab Tenancy Act. 

When a landlord does not exercise his right of 
‘pre-emption under section 53 or sue to have a transfer 
made without his conseut declared void under 
section 60, or even when he sues and succeeds in 
having the transfer declared void, the result is 
in no case the extinction of the occupancy rights; 
and in all these cases the collaterals of the alienor 
can exercise their right to contest the transfer. 

The only case in which the alienor’s collaterals 
have no right to contest an alienation of occu- 
pancy rights is where the transfer is in favour of 
the landlord himself,.asin that case the occupancy 
rights themselves become extinct under the Tenancy 
Act. 

Therefore, where an occupancy tenant alienates 
his rights in the tenancy with the consent of the 
landlord, the occupancy rights do not become 
extinct by operation of law or by the act of the land. 
Jord and the slienor’s collaterals can contest the 
alienation, Nikka v. Gurpal,52 P. L. R, 1911 292 


Alienation— Right of collaterals to 
- gontest—Brahmins of Ludhiana District—Burden of 
groof— General rule—Exception—Test. 

Brahmins, in the ordinary way, are essentially 
Hindu and non-agricultural, and the burden of 
proving that they have in any particular discarded 
the principles of their personal law and adopted rules 
obtaining among their agricultural neighbours rests 
upon those who assert it. Asa general rule, it may 
be assumed that Brahmins do not observe the 
rules of customary law but an exception to this rule 
is to be found only in these cases in whith the 
parties are shown to have more or less assimilated 
themselves with their peasant neighbours. A fair test 
of this'is whether they have given up their priestly 
functions and directed their attention mainly to agri- 
culture. <a 

In matters such asthe alienation of land, Brahmins 
of Mauza Rumi, in the Jagraon Tahsil, Ludhiana Dis- 
trict, are not governed by agricultural custom. BRIJ 
LAL g. Sarva Nann, 68 P. W. R. 1911; 105 P. L. R. 
1911 - 829 


maan Sale—Necessitu—Conves ting 
` sale into mortgage where vendor could raise money 

by mortgage—Interest and principal of barred debt— 

Interest. 
` Strict proof of necessity cannot be expected in 
respect of an old debt and where it has not been shown 
that the alienor has wilfully wasted his property or 
spent money in an extravagant or uuusnal way, 
the full consideration stated in the conveyance, though 
itis composed of old debts and the money paid 
before the Sub-Régistrar, should be accepted as being 
for necessity. The amount due on account of prin- 
cipal.and interest of a time-barred debt cannot be 
disallowed. > 

Where the amount of the interest due amounts in 
five years to asum equal to the principal the rate 
charged cannot be deemed to be excessive. 

Where a person with a life tenure is able to 
yaise the amount of his debts by a mortgage, a sale 


v 
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by him of the whole of the property must be con- 
sidered to bea piece of bad management and tho 
sale ought to be converted into a mortgage even if 
the whole of the consideration was for necessity 
Faren SINGH v. Nanak OHAND, 20 P. W. R. 1911 ` 


—— — — Alienation —Sodhi Khatris—Hindu 

Iaw. 

The Sodhi Khatris of village Thathi Kara, tahsil 
Tarn Taran, District Amritsar, are, in matters of 
alienation, governed by Hindu Law and not by agri- 
cultural custom. 

Sardar Singh v. Mahraj Das, 79 P. R. 1909; 3 Ind. 
Cas. 663; 127 P. W. E. if09, referred to. GANGU ù 
Kans Ram, 28 P. R. 1911; 80 P. L. R. 1911; 72 
P. W. R. 1911 649 
Tarkhans of Sialkot Dis- 

trict—Gift to daughter bya male proprictor-—Ances- 

tral immoveable property—Gift of more than 120th 
share invalid—Collaterals of 5th degree—Relatire 

value of the Rivaj-i-ams of 1865 and 1895. 

A male proprietor among the Tarkhans of the 
Sialkot District is incompetent by custom to gift 
more than a 1/20th share of his ancestral immove- 
able property in favour of his daughter to the 
prejudice of his collaterals of the fifth degree. 

Obiter :—The Customary Law of the Sialkot District 
compiled by Captain Dunlop Smith in 1895 is more 
reliable than tho Riwaj-i-am of 1865. RAHIM BAKHSIL 
v. NATHA, 7 P. L. R. 1911; 23 P. R. 1911; 61 P. W. R. 
1911 453 
Widow ~Exchange — Neces- 

sity—Consent of reversioners—Improvement. j 

A widow, in possession of her husband's estato, 
cannot efect an exchange of the land except for 
necessity or with the consent of the reyersioners. 
A. widow cannot make exchanges even for the purpose 
of improving the estate. NIHALI v. LENNA, 2 P. R. 
1911; 46 P. L. R. 1911; 27 P. W. R. 1911 75 


—- — — Succession — Collaterals of the 
third degree exclude daughtors, sisters and sister’s 
daughters—Gift, power of widow to make —Nacces- 
sion to daughter’s absolute property 08 


Impartibility — Primogeni- 
83 











tare 

Abadi — Succession among 
non-proprietors—Brother of deceased non-proprietor 
residing in another village. 

Where a non-proprietor in possession of a housa in 
the villaga abadi dies, his ngar collaterals, whether 
living in the same village or elsewhere, are entitled 
to possession as against the proprietors. KALU v. Pir 
BAKHSH, 28 P. L. R. 1911; 34 P. W. R. 1911 735 


Alienation—Right of lineal 
or other heirs to contest alienation or sue for posses. 
sion —Right derived from common ancestor and not 
from last male owner—Limitation Act (IX of 1908), 
s. 2 (8), Sch. I, arts. 140, 141, l4t—Adverse possession 
agtinst nearest reversioner not adverse to remoter 
reversioners-—Construction of limitation laws. 

A lineal or other heir to ancestral landed property 
in the Panjab derives his right to such property from 
the original or common ancestor, who held the pro- 
perty, and not in any sense from, or even through, 
the last holder of such property. Therefore, when 
such property is alienated by its last holder the right 
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of his male lineal descendants or collaterals to chal- 
lenge the alienation, or their right to swe for possession, 
is not derived from or through | the last holder of the 
estate. 

Roda v. Harnam, 18 P. R. 1895, followed. 

Gujar v. Sham Das, 107 P R. 1887 and Sadhu Singh 
v. Secretary of State for India, 18 P. R.1998; 19 
P. W. R. 1908; 166 P. L. R. 1908, Lehna Singh v. 
Musammat Dharmo, TI P. R. 1888; Chuni Lal v. Nanda, 
174 P, R. 1888 ; Ghar ib Khan v. Mirza Ali Bahadur 
Khan, 7 P. R. 1893 ; Thakur Singh v. Hira Singh, 47 
P. R. 1903; 66 P. L R. 1993, referred to. 

The last male owner of certain ancestral agri- 
cultural land died leaving a widow and a mother. 
The widow alienated a part of the land without legal 
necessity, put the alienee in possession and died in 
1876, 

The mother died in 1892. The nearest reversionor, 
who could have contested the alienation, died in 
1903, without having challenged or expressly assented 
to it. In 1909 the more remote reversioners sued the 
heirs of the alienee for possession of the land alienated 
by the widow : 

Held, (1) that articles 140 and 141 were inappli- 
cable tothe plaintiffs’ claim who were not entitled 
themselves to claim possession when the mother 
of the last holder died in 1892, nor did the estate 
at that time fall into their possession, that is, for 
the purposes of these two articles the nearest 
reversioner was the only person who could claim 
possession on the death of the mother. 

(2) that the plaintiffs’ right to sue for possession, 
being an independent right and not having been 
derived from or through the nearest reversioncr, they 
had no right to claim possession till his death in 1903, 
that their claim was, therefore, unaffected by posses- 
sion adverse to him, and that the suit was within 
time under article 144. 

Kaka v. Labh Chand, 108 P. R. 1906; 162 P. L. R. 
1906, overruled. 

[ Queere—Whether a lincal or other heir to ances- 
tral landed property in the Punjab can rightly be des- 
cribed for any purposes as the heir of the last male 
owner? ] 

Statutes of limitation must be strictly construed 
and no man is to be deprived of rights which would 
by law belong to him unless the specific provisions of 
law, which are alleged to take away those rights, can 
be shown to apply clearly and in precise terms to 
his case, 7 

Dehru v. Sidhu, 56 P. R. 1903; 93 P. L. R, 1908, 
referred to. 

Possession cannot be adverse against a person who 
has not (either on his own account or through his 
predecessor-in-title) an immediate right to possession. 

Bejoy Chunder Banerjee v. Kally Prosonno Mukerjee. 
40. 327 ; Tarubai v. Venkatarao, 27 B. 43 at pp. 51, 
70; 4 Bom. L. R. 722, referred to. SUNDAR v. SALIG 
Ram, 84 P.L. R. 1911; 33 P. W. R. 1911; 26 P. R. 
1911 300 F. B. 
— Succession--dncestral property — 

Pleadings —Inheritance claimed as daughters daughter 

of penultimate holder—Claim aslast holders sister 

at a later stage—Pleadings —Estoppel—Duty of Courts 
~~Goriwal Jats of Ludhiana District—Custom— 

Succession—Collaterals of the third degree eaclude 

daughters, sisters and sister’s daughters —Gift, power 

of widow to make—Succession to daughter's absolute 
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property —Burden of proof—Opinion unsupported by 

instances — Riwaj-i-am, value of, when supported by 

opinions but not by instances. 

Property acquired by a female is not ancestral qua 
her father’s collaterals. 

Jawuhir Singh v. Dial Singh, 76 P.R. 1898, re- 
ferred to. = 

Imnioveable property bought from the profits of 
ancestral immoveavle property is not itself ancestral. 

A femalo claiming inheritance in the lower Courts 
as the daughter's daughter of the penultimate male 
holder is not estopped from shifting in appeal before 
the Chief Court her position and claiming decree as 
the sister of the last male holder. In fact the Courts 
are bound to adjudicate her rights as the sister of the 
last male holder and not as the daughter’s daughter 
of the penultimate male holder. 

Hamira v. Ram Singh, 134 P. R. 1907; 85 .P. W. R. 
1907; 74 P. L. R. 1908 (F. B.), followed. 

In the tribe of Goriwai Jats of Ludhiana District, 
the collaterals in the third degree of a sonless male 
proprietor exclude daughters even as regards non- 
ancestral property, and a fortiori sisters and sister’s 
daughters are excluded. 

A widow among the said tribe of Jats, as among 
other Jats, cannot make a gift of land coming to her 
from her husband, whether ancestral or acquired, in 
derogation of the ordinary law or custom of 
succession. 

Expressions of opinion as to custom, unsupported A 
by instançes, are of greab importance when there is a 
practical unanimity on a point of custom ina large 
number of villages and a large number of witnesses. 

A Riwaj-i-am, though unsupported by instances, 
has a great value when it is supported by a large 
mass of expressions of opinion, 

Among Goriwal Jats a daughter does not become 
an absolute owner of immoveable property that 
comes down to her from her maternal grandfather 
through her mother, whether that grandfather’s 
widow gifted it to that mother or not. 

It may be that, where a daughter succeeds to an 
absolute ownership her daughter avill succeed her, 
but ordinarily a daughter’s estate is not like 2,son’s 
and the burden of proof i is on any person who asserts 
in a concrete case that a daughter who has taken 
her father’s or her mother’s property, which the 
mother took as a daughter, took as full owner. ° 

Gurdit Singh v. Prem Kaur, 84 P. R. 1909; 76 P, L. 
R. 1909; 118 P. W. R. 1909; 3 Ind. Cas. 604, doubted. 
ISHAR Kuar v. Rasa Sinem, 29 P. R. 1911; 94 P. L. R. 
1911 608 
——--- am —_ Daughters —Pattidars, Bura 

den of proof—Preswmption—Record-of-rights —Riwaj- 

i-am—Absence of instances—Punjab Land Reve- 
nue Act (XVIT of 1887), s. 44, effect of. 

The exclusion of daughters by pattidars is opposed 
to general custom of the province, and the bur- 
den of proving a special custom gntitling them to 
exclude the daughters lies on the pattidars. 

An entry in the record-of-rights and Riwaj-i- 
am in favour, of pattidars unsupported by iun- 
stances, is’ not sufficient to discharge the onus, the 
weak presumption raised by these documents be- 
ing rebutted by the absence of instances and by the 
general. law. 

Section 44 of the Punjab Land Revenue Ac 


is not of much help, where the fact to be estab? 


Vol. IX] 


Custom —conold. 


lished is the existence of a custom and not 
a fact of the class contemplated by the section. DEYI 
SINGH v. Premt, 11 P. R. 1911; 83 P. L. R.1911 683 


———~—--—Succession—Custom of descent 
by primogeniture — Kulachar — Estate not Raj— 
Regulation XI of 1793, 8. 8. 


A custom of descent according to the law of 
primogeniture may exist by kulachar or family 
custom, although the estate may not be what is 
technically known as a Raj; and such a kulachar is in 
no wise taken away or rescinded by the application 
of Regulation XI of 1793. 

Chintamun Singh v. Nowlukhokonwari, 2 I, A. 263; 1 
0. 153; 24 W. R. 255, relied upon. 

Regulation XI of 1793 did not aim ab abolishing 
all customs of primogeniture, but customs which had 
originated in‘“‘considerations of financial convenience” 
and which were “repugnant both to the Hindu and 
Muhammadan Laws”. 

Section 3 of the Regulation merely gives effect to 
the general intention expressed in the preamble. 
SARAT KUMAR Das v. AksHoy NARAIN Das, 13 C. L. J. 
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+ of a Jat widow of a pre- 
deceased son —dAcquiescence —Subsequent wnchastity— 
Non-forfeiture of her rights, 


An exchange of plots of land by collaterals with 
a widow in possession of her husband’s property, who 
pre-deceased his father, is sufficient to eslablish 
acquiescence on their part in her succession. 

When such a widow succeeds by custom or by ac- 
quiescence to her husband’s property, either in lieu of 
maintenance or otherwise, she is entitled to continue 
in possession until her death or re-marriage. She 
does not forfeit her right of possession merely by her 
becoming afterwards unchaste, unless such a custom 
is pleaded and proved by her husband’s reversioners. 
Karam SINGH v. DHAN Kaor, 5 P. W, R. 1911; 18 
P. L.R. 1911 37 


c man a N igar Jats of Jullundur— 
District—Iife-eštate of the widow of a deceased son’s 
son, 

Among Nigar Jats of the Jullundur Tehsil and 
District, the widow of a deceased son’s son is entitled 
to take for her life-time or until re-marriage equally 
with the son of the deceased proprietor. 

Premi v. Khushal Singh, 30 P. R. 1909; 28 P. W, R. 
1909; 43 P. L. R. 1909; 1 Ind. Cas 608, referred to. 
Isuar v. Basanti, 53 P. L. R. 1911; 19 P. R. 310 














Dacolty. 


Damages -—Attachment of land by Magistrate— 
Suit-for possession and mesne profit—Liability of 
defendant for damages — Magisterial order— 
Damages, remoteness of 


Breach of contract — Measure of 
damages— Whether damages to be calculated as on 
the date of breach or on the date fixed for perform- 
ance ba 


See Prenat CODE, s. 395. 











Suit for compensation for wrongful 
attachment of property 





Debt- -Succession certificate for a portion of debt 
~— Right to sae—Heir of a creditor cannot sue for 
his share alone 


GENERAL INDEX. 


1(87 


Debutter property. See HINDU Law—Par- 
VATE DEBUTTER 650 

Purchase of—Suit to re- 
cover possession—Limitation 

Decision—Order of rejection by talukdari Settle- 
ment Officer 943 

Declaratory Suit — Consequential relict -- 
Plaint, amendment of— Court, duty of, to adjudi- 
cate on claim as brought—Farther relief—Duty of 
first Court 

Decree. 


—- See Civin PROGEDURE Conk, 1908, s. 2 (2), 
AND REGULATION V or 1799, s, 4. 
-———, amendment of—Arithmetical error 433 














See Crvin Procepure Cope, 1908, s. 2, 


——————, form of—Mortgage—Oiti—Pre-emption, 
right of—Waiver~Completo mortgage~-Mortgage 
embracing land previously held by mortgagee -- 
Conveyance—Declaration of invalidity 1010 

— under old Civil Procedure Code cannot 
become order under new Civil Procedure Code 

937 

—— Whether decree can be based on ad- 

mission 56 
— by Consent—dppeal—Power of Ap- 

pellate Court to question validity of compromise -~ 

Partition suit —Compromise among some of the par- 

ties, if valid, 

When a decree is passed by consent of parties, the 
question as to whether or not the compromise decreo 
is valid, cannot be gone into on an appeal against 
that decree. 

Biraj Mohini v. Chintamonit, 5 ©. W. N. 877, fol- 
lowed. 

A decree by consent amongst some only of the 
parties cannot possibly be maintained in a suit for 





partition. NITYAMONI Dasr v. Goxun CHANDRA, 13 
C. L. J. 16 
Defamation. See Pexar Cone, s. 499. 


Dekkhan Agriculturists’ Relief Act 
(XVII of 1879), S. 2—Agriculturist, whether 
wife of an agriculturist is—Mortgagee put into pws- 
session under deci ee—Redem ption— Foreclosure —Ac- 
counts, 

The wife of an agriculturist is not, by reason of that 
circumstance alone, an agricuiturist within the 
meaning of the Dekkhan Agriculturists’ Relief Act 
as she does not earn her livelihood by agriculture but 
by being the wife of her husband. 

Ina suit for possession of land by the mortgagee 
against the mortgagor under the terms of the mortgage 
bond, there was a prayer that, until possession should 
be delivered over, or until the mortgage money was 
paid off, interest should be awarded at the rate of 3 
per cent. per mensem. The decree in the suit ordin d 
that the mortgagor “should pay to the plaintiff (the 
mortgagee) Rs. 83u0 and interest Rs. 27, in respect of 
his claim. Until payment of the money, or until the 
principal is doubled, interest should be at the rate of 
2 pet cent. per mensem, ..... and until payment of the 
moneys the land mortgaged, which is asked for in 
the suit, should be handed over according to the ng- 
reement, and the defendant should redeem the land 
by paying the plaintiff’s money”. When the moit- 
gagor sued to redeem the mortgage and to recover 
possession of the mortgaged property and for accounts, 
the mortgagee contended that no accounts could be 
taken, as he had obtained possession by virtue of tlie 
said decree; 
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Dekkhan Agriculturists’ Relief Act 


—coueld. 


` Held, that (1) all that the Court was at liberty to 
do was to construe the decree to ascertain its inten- 
tion from the expressions contained in it and to give 
effect to that intention when ascertained; 

(2) that the decree on the face of it contemplated 
the taking of an account in the future to ascertain 
the amount of acerued interest due to the morigagee, 
and, since the remedies between the parties were 
mitual, that implied that an account could be taken 
also of rents and profits debitable to the mortgagee; 

(3) that as under the decree possession was to be 
given “according to the agreement”, the decree was 
not intended to act as œ foreclosure decree or to ex- 
tinguish the actual relation between the parties, and 
that, therefore, by putting the mortgagee into posses- 
sion the decree did nob supersede the contractual re- 
lation but only carried out the terms of the contract 
which for the rest it preserved and kept alive; 

(4) that there was no foreclosure either in fact or 
in intention and that it was in his capacity as mort- 
gagee, entitled by the contract to possession, that 
the defendant was pnt into possession by the Court’s 
decree; 

(5) that the decree in question did not negative the 
taking of accounts in future, RapuwaBar v. RAM- 
CHANDRA, 18 Bom. L. R 30 351 

; SS. 2, 12, 16—Agricul- 

turist, definition of—Taking of accounts — Whether 
+g, 12 is retrospective. 

The definition of an agriculburist in section 2 of 
the Dekkhan Agriculturists’ Relief Act has nothing to 
do with a man's wealth or social position. All that 

“is required is that his livelihood should be earned 
wholly or principally by agriculture whether by his 
‘sorvants or tenants. The mere fact that the wealth 
and social position of a person are too exalted is 
insufficient to exclude him from the definition of an 
agriculturist. 

While suits on mbnoy-bonda were pending against 
an agriculturist, the Dekkhan Agriculturists’ Relief 
Act was enforced i in the Liscrict, whereupon tho de- 
fendant filed a suit under section 16 of the Act to ob- 
tain the taking of accounts in the special manner 
laid dewn in the Act: | 

Held, that in the circumstances, the defondant 
was entitled to have accounts under section 12 of 

the Act. 

Faimabibi v. Ganesh, 9 Bom. L. R. 917 (F. B.); 31 B. 
630, distinguished. NARSANGJI v, RANCHHODBRAI, 18 
Box. L. R. 109 929 


amended by 

Act (VI of 1895), ss. 12, 13 (d), ISA 

—Extraordinary relief —Suit for redemption — Form 

and substance of suit. 

The Dekkhan Agtficulturists’ Relief Act gives ex- 
traordinary relief in a suit for redemption. But such 
relief cannot be granted. in a suit which is in form 
one for redemption, but in reality a suit to recover 
property of which the rightful owner has been de- 
prived by fraud. BAcRI v. BIKHCHAND JIOMAL, 18 ©. 
L. J. 69; 8 A. L. J. 105; 13 Bom. 1. R. 56; 9 M. L. T. 
"199; 15 C. W. N. 297, 21 M. L. J. 89 393 P. C. 

929 

















m Á m Se 
ss. I3 (d), ISA 
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Dismissal for default, meaning of- 857 
Divorce Act (IV of 1869), S. 23—suitby 


wife—Dissolution of marriage—Judicial separation — 

Both parties guilty of matrimonial misconduct—TWhe- 

ther adulterous petitioner. can obtain judicial separa- 

tion on ground of cruelty. 
` Where an adulterous wife brought a suit against 
her husband for dissolution of marriage, or in the 
alternative for judicial separation on the ground 
that her husband was guilty of sodomy and other 
acts of cruelty upon her: Held, that she was nob. 
entitled to any relief. 

Otway v. Otway, 13 P. D.141; 57 L. J. P. 81; 59 L. 
T. 153, followed. 

Constantinidi v. Constantinidi, (1903) L. R. P. D. 
246; 72 L. J. P. §2; 89 L. T. 340; 52 W. R. 190, dis- 
tinguished. Joun HENRY REINE v. Mager Rune, 8 
A.L J. 318 F. B. 


Document— Construction—Construction of ear- 
lier document by reference to later one, not between 
parties, if allowable—Mokarati lease— Undertaking 
to pay rent to superior landlord—Enhancement of rent 

~ payable to superior landlord, effect of, on mokarari 

` rent. 

A later document cannot be used as an aid to the 
construction of an‘earlier document not between the 
same parties. 

Baneswar Mukherji v. Umesh Chandra Chakrabarty, 
87 C. 626; 7 Ind. Cas. 875, followed. 

By a mokarari lease, the lessee undertook to pay to 
tue lessor annually a fixed sum, further expressly 
under taking to discharge the rent due from the lessor, 
to the superior landlord. Subsequently the rent due 
from the lessor.to the superior landlord was en. 
hanced: 

Held, that the enhanced rent must be paid by the 
lessee over and above the fixed sum payable to the 
lessor. -CHANDRA Kumar SINGH v. Katt PROSAD 





—— —Construction—Hypothecation of im- 
moveable property—Mortgage or charge. 

A document was executed by the plaintiff in 
favour of the defendant whereby certain immoveable 
property was made security for a ‘debi and it was 
stated thei ein that the said property ‘was hypothecat- 
ed:’ Held, that the document wasa simple mortgaga 
and did not create merely a charge. 

Kishan Lal v. Ganga Ram, 18 A. 28; Shib Las v. 
Ganga Prashad, 6 A. 551, referred to. MUHAMMAD 
Hussan v, Vinavax Rao 828 


— Construction — Sule — Agreement to 
reconvey the purchased property—Mortgage by con- 
ditional sale—Intention of parties at the -date of exe- 
cution of sale-deed— Presumption. 

On the 29th of August 1852, the plaintiff executed- 

a deed of ont and “out sale of certain property in 

favour of defendants. Seven days after, the parties 

entered into another agreement whersby the vendee 
agreed to re-convey the. property toethe vendor on- 
his re- -paying the purchase-money after the lapse 
of 9 or 10 years from the date of the sale. The agree- 
ment further psovided that, in default of payment at 
the end of 10 years, the vendor would -have no 
further claim to the property: 

Held, that the two documents read together did not 
constitute a mortgage by conditional sale. 

Balkishan Das v. W. E, ‘Legge, 22 A. 149, 27 I. A. 58, 
distinguished. 
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,Document—concld. 


Per Richards, J—Wad the two deeds been of.even 
date an almost irresistible presumption would have 
arisen in favour of the transaction being a mortgage, 
but, as the deeds were not of the same date and at 
the execution of the first deed the parties had no 
intention of executing the second deed, the deeds read 
together did not make the transaction a conditional 
sale. JHANDA SINGH v. WAHID-UD-DIN, 8 A. L. J. 389 

OISF. B. 
Easement, See Limitation Act, 1877, s. 26. 
— Ferry 846 


628 





of necessity, meaning of 





m Bridge connecting houses situated on 

opposite sides of a lane belonging to single owner— 
Right of owners of houses after they are transferred 
to different persons. 

Two houses situated on opposite sides of a lane were 
connected by a bridge which had been destroyed and 
which ‘plaintiff wanted to re-build but the defend- 
ant objected and the Municipality also refused 
permission: 

Held, that the houses having passed to different 
owners, the re-building of bridge could not be allowed, 
MANOHAR Lan v. DHANPAT Rar, 9 P. L. R. aar 








Right to light and air—Right of action 
Substantial deprivation of light—Injunction—Damages 
—Specifie Relief Act (I of 1877), ss. 54, 56. 

To constitute an actionable obstruction of ancient 
lights, it is not enough that the light is less than 
before. There must be a substantial privation of 
light enough to render the occupation of a house 
uncomfortable according to the ordinary notions of 
mankind. 

Colls v. Home and Colonial Stores, Ld., (1904) A. C. 
179 at p. 182; 73 L. J. Ch. 484; 90 L. T, 687; 52 W. 
R. 30; 20 T. L. R. 475, applied. 

Where there is a deprivation of light enough to 
render the occupation of a kouse uncomfortable ac- 
cording to the ordinary notions of mankind the pro- 
per relief to grant is an injanction, as in such a case 
adequate compensation cannot be given by way of 
damages. 

There is no authority for the proposition that if it 
is possible for the plaintiff to neutralize the effect of 
the defendant’s building by altering or re-arranging 
his own building, then compensation in money “will 
afford adequate relief. 

Injunction is the rule and damages the exception. 

Boyson v. Deane, 22 M. 251; Dhunjiboy Cowasjee 
Umrigar v. Lisboa, 13 B. 252; and Ghansham Nilakant 
Nadkarni v. Moroba Ramchandra Pai, 18 B. 474 at p. 
488, referred to. RAMANUJULU NAIDU v. APPARANJI 
Anal, 2 M. W. N. 251; 9 M. L. T. 383; 21 M. D. J. 
313 417 
Way, right of—User as of right—Maiters 

to be considered—Oothan. 

In deciding whether the user of a certain way is of 
right or not, ‘the Court shouid consider the character 
of the ground, the space for whigh the right is 
claimed, the relations between the parties, and the 
circumstances under which the user took place. - 

The mere fact of a frequent or even constant user 
of the defendant’s oothan by the plaintiffs, they being 
relatives and neighbours, does not amount to proof 
of user as of right. Mzser Munuicx tv. HAFIZUDDI 
Munnick, 18 O, L. J. 316 
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Easements Act (V of 1882), s. 13~— 


Easement of necessity, acquisition of—Ctvil Procedure 
Code (Act V of 1908), s. 11—Res judicata— Ground 
which ought to have been taken in former suit. 


A. sued B. for demolition of an osara alleging that 
it had been built upon his land. B. in his de- 
fence pleaded that he had been in adverse possession 
of the site and that the osara had been built with 
the consent of A. The Court found that the site 
belonged to A. but did not order demolition of the 
osara as the building of it had been acquiesced 
inby A. A. subsequently raised a ridge just close to 
B.’s osara on his own land. B. claimed a right of way 
by easement and sued A. for the removal of the ridge: 

Held, that no right of easement had been acquired 
by B. either by reason of the decree in the previous 
suit or in any other way: 

Held, further, that the suit by B. was barred by 
res judicata by reason of his not having taken the plea 
of easement in the provious suit. ARTHER BARBER v. 
BADRI Narain Rat 





S. 13—“EHasement of necessity”, 
meaning of. 


An “easement of necessity” means an easement 
which is absolutely necessary for the use of the 


-dominant tenement, and not one which is merely 


necessary for the more reasonable and convenient 
enjoyment of it. 


Wheeldcn v. Burrows, (1879) 12 Ch. D. 81; 43 L. J. 
Ch. 853; 41 I. T. 327; 28 W. R. 196; Union Lighterage 
Company v. London Graving Dock Company, (1902) 2 
Ch. D. 557; 71 L. J. Ch. 791; 87 L. T. 381; Ray v. 
Hazeldine, (1904) 2 Ch. D. 17; 73 D. J, Ch. 587; 90 L. 
T. 703, referred to. Suruput BIBI v. KIDARNATH, 8 
A. L. J. 280 


—— S, 13 —Prescriptive right—Right 
of way—HEasement of necessity. 


Two housos abutting on a public street and separat- 
ed by a lane were owned in common until 1883 when 
one of them was sold. Both houses had backyards 
with gates opening into the Jane. In a suit 
by the successors in title of the purchaser fora right 
of way it was held, that in the absence of evidence as 
to when the gate was opened the proper inference is 
that it was opened before severance, and that the 
enjoyment ofa right of way for over fwenty years 
peaceably and as “of right onding within two years 
before suil created a prescriptive right over the lane. 
CHINNAMMAL V. DEVANASAMMAL, 9 M. L. T. 274; 2 M. 
W. N. 274 764 


——— S. 15, Exp! (I)—User of way 
—Easement—Tacit acquiescence by owner—Acquisi- 
tion of easement right—Common ownership. 





Where in the absence of a license or an agreement 
defendants were found to have been using a way over 
plaintiff’s land ‘openly, peaceably, and as of right’ for 
over the statutory period: 

Held, that defendants had acquired an easement in 
respect of that right. K 

Where plaintiffs claimed a certain plot as their own 
and defendants claimed a right of way over it. 

Held, that, on the above pleadings, the Jower Court 
was wrong to find common ownership. RANGASAWMI 
Pirnar v. Ownta Pinar, 9 M. L. T. 350 


East India Company, powers of 858 
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Ejectment. See BENGAL TENANCY Act; LAND- 
LORD AND TENANT. 

-—— aan Ex-proprietary tenant-~-Transfer of 
holding 

> , suit for —Non-occupancy-ratyat—- 
Notice to quit 805 

—— aman Suit—Tenancy from year to year 

—Limitation 141 

-Equitable mortgage. See MORTGAGE. 


Estoppel—Acquiescence—Both parties aware of 
facts h 765 








Admission of mortgage-debt by minor 
after becoming major 


—— by conduct. See Bvipence Act, s. 115. 


124 


——_——~——-Doctrine of equitable estoppel not ap- 

plicable to Government . 862 

-Facts necessary to constitute tenant’s 
estoppel 





——Contract by minor 








Incumbrance, annulment of—One year 
from date of sale—Incumbrancer involving par- 
chaser in litigation to prove title 

Inheritance claimed as daughter's 
daughter of penultimate holdes—Claim as last 
holder’s sister ab a later staze—Pleadings 608 
by judgment. See Res JUDICATA. 














—_~—— by judgment—Compromise decree 





——Misrepresentation by minor as to his 
age | I 
—— —Mortgage not impugned in previous pro- 

ceedings whero it was in evidence aoe 


-Pleadings 
Probaie proceedings —Construction of 
Will—Finding that last Will does not supersede two 
earlier Wills—Suit based on Wills—Whether find- 
ing in probate proceedings, res judicata 13 
by record—Compromise decree 879 
Res judicata—Person in possession re- 
ceiving payment as mortgagee cannot plead adverse 
possession 





























Son taking some property from father 
in father’s life-time—Right to challenge father’s 
alienations after death 588 
——Withdrawal of money deposited by 
transferee of holding by landlord—Recognition of 
transfer 
——Deed of conveyance —Recital—Immaterial 
recital— Contractual recital—Collateral statement not 
concerning direct purpose of deed-—-Chaukidari Chak- 
ran land—-Resumption and transfer to Zemindar— 

Raiyati interest created in good faith—Validity. 

By accepting a deed of conveyance in fee and going 
into possession, a grantee is not estopped from deny- 
ing the title or seizin of his grantor unless he claims 
under the deed. 

Rup Chand Ghosh v. Sarbessur Chandra, 33 C. 915; 
3 C. L. J. 629; 10 C. W. N. 747, relied upon. 

Although all parties to a deed are bound by the 
recitals in it legitimately appertaining to the subject- 
matter of it, the estoppelis limited by the intention 
of the parties, and whether one party or the other or 
both are estopped by a recital depends upon their 

„intent as manifested by the deed. 

Stronghill v. Buck, 14 Q. B. 781; 19 L. J. Q. B. 209; 

14 Jur. 741; Watson v. Dennis, 3 Russ. 90; and Honner 
¿ Y; Morton, 3 Russ, 65; 27 R. R. 16, relied upon. 
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Estoppel—concld. 


The doctrine of estoppel does not extend to mere 
descriptive matters or statements or recitals which 
are immaterial and not contractual or essential to the 
purposes of the instrument. To give a recital that 
effect, it must be shown that the object of the parties 
was to makothe matter recited a fixed fact as the 
basis of their action. 

Limmer v. Inland Revenue Commissioners, L. R. 7 
Ex. Ch. 211; 41 L. J. Ex. 106; 26 L. T. 633; 20 W, R. 
610; and Doe v. Shelton, 3 Ad. and El. 263; 4 N. and 
M. 857; I H. and W. 287; 4 L.J. K. B. 167, relied 
upon. , y h 

Consequently the description, in a deed, of lands 
excepted from the conveyance as having been con- ` 
veyed to another, does not esipp the grantor, nor one 
to whom he shall convey the excepted lands, from 
alleging that no such conveyance as recited had been 
made. 

A collateral statement, not concerning the direct 
purpose of a deed, does not create sn estoppel. 

Carpenter v. Buller, 8 M. and W. 209; 10 L. J. Ex. 
393; and Young v. Raincock, 7 C. B. 310; 18 L. J. C. 
P. 193; 13 Jur. 539, relied upon. i 

A raiyati interest may be acquired in chakran Jands 
which have been resumed by Government and trans- 
ferred to the Zemindar. 

Upendra Narain v. Protab Chandra, 8 0. W. N. 320; 
81 0. 703 ; and Jonab Ali v. Rakibuddin, 1 ©. L. J. 
303; 9 C. W. N. 571, distinguished. 

Benode Lal Pakrashi v, Kalu Pramanik, 20 ©. 708, 
referred to. 

Immediately upon the enfranchisement of certain 
chakran lands, the patnidar took possession of them 


“on the footing that they were included in the patni 


lease. Shortly after, the defendant accepted a raiyati 
lease from the patnidar in good faith. The plaintiff, 
who was the transferee of the patnidar, with full 
knowledge that the defendants were in occupation 
as a cultivating tenant, took a settlement from the 
superior landlord in contravention of the recital in 
his conveyance: 

Held, that the plaintiff was not entitled to eject the 
defendant as a trespasser. 

Obiter dictum :—-When in pursuance of an agree- 
ment for a lease the intended lessee has taken pos- 
session though the requisite documents had not been 
executed, the position is the same as if the documénts 
had been executed, provided specific performance can 
be obtained between the same parties in the same 
Court and at the same time as the subsequent legal. 
question falls to be determined.  BIPIN BEHARI 
Mirrer v. TINKOWARI PATHAK, 180 L. 3.271 374 
Evidence Act (I of 1872), s. 116 — Where 

Jacts known, no estoppel. 

Whero a person is aware of the trae facts and has, 
therefore, not been misled, no question of estoppel 











can arise. Kaman KUMAR v, KALI Mean, 150. W.N. 

572 6 662 

Evidence. See REGISTRATION. 

— Intention—Series of acts--Burden of 
proof—Assureptions of facts 731 

— ——Verbatim record 730 


Espert witness—Material witness— Esa- 
mination on commission. 

Where an expert witness appears to be the princi- 
pal witness in the case his examination on commission 
should not be granted. Me GRATH v. Bracuis, 2 M. 
W. N.97; 9 M. L. T, 334 347 


te 
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—Quilt—Innocence. 

Before an accused personcan be convicted of an 
offence, every conceivable hypothesis of innocence 
must be.at least reasonably excluded. 

Crown v. Gulab, 5 P. R. 1872 Cr. referred to. 
LACHMAN SINGH v. DIMPEROR, 7 P. L. R. 1911; 11 P. 
W. R. 1911 Cr. 400 
wholly irrelevant—Evidence relevant if 

certain conditions are fulfilled—Distinction between 

Objection to admissibility, when to be taken. 

There is a distinction between admission.of evi- 
dence which is nob relevant and consequently not 
admissible under any circamstances whatsoever, and 
reception of evidence which is relevant und would be 
admissible if certain conditions were fulfilled. 

Girindra Chandra v, Rajendra Nath; 10. W. N.5°0 
and Miller v. Madho Das, 23 I. A. 106; 19 A. 76, 
referred to. ki 

In the latter case, objection should be taken to the 
admissibility of the evidence at the earliest possible 
stage before the Court of first instance; and if no 
such objection is taken, the Appellate Court will not 
entertain ib. Basin Gazi v. GRIJA Nara, 18 C. L. J. 


18 - 211 
Evidence Act (I of 1872), S. IZ4—Ad: 

missibility of conviction before date of charge 
55 


s.15 731 

ss. 24, 25, 26, 27, 28— 
Oonfession—Admiissibility—Confession to persons in 
authority induced by promise—Subsequent confession 
to Magistrate—Removal of inducement—Statement 
reading wp to discovery of material objects tnadmis- 
sible if made when accused not in Police custody— 
Accused digging up dead body—S. 27 a proviso to 
s. 24as wellas to ss. 25 and 26-—Cowrt, duty of, not 
to declare law but to find it. 

During the course of an investigation into a charge 
of murder, a Police Sub-Inspector told certain 
zemindars to go and make the accused confess. In 
consequence of an inducement heJd out by the 
zemindars that they would save him from the conse- 
quences of his crime, the accused made a confession 
to them. Very soon afterwards the confession was 
repeated before a 2nd class Magistrate; but it was 
retracted before the Committing Magistrate and in 
the Court of Session. 

When confessing his guilt to the zemindars, the 
accased produced certain ornaments which, he said, 
he had removed from the person of the deceased. 
Subsequently, while in Police ‘custody, accused 
pointed out the place where the body was buried and 
himself dug it up. 

Held: (1) That the confession to the zemindars 
was inadmissible in evidence under section 24 of the 
Evidence Act, because they were investigating the 
offence just as if they were policemen and must 
be considered as persons in authority, who procured 
the confession by their inducement and promise. 

(2) That thb confession to the Magistrate was 
equally inadmissible as there was nothing what- 
ever to show that the impression caused by the pro- 
mise had been fully removed so as tô render the con- 
fession admissible under section 28. 

(3) That the confession made to the zemindars 
in so far as it related to the discovery of orna- 
ments also could not be admitted under section 27, 
as the accused wag not then under Police custody. 
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Evidence Act—contd. 


(4) That the statement made to the Police 
relating to the finding of the body was admis- 
sible, although the accused himself dug up the body. 

Section 27 of the Evidence Act is a proviso to sec- 
tion 24 as well as to sections 25 and 26. 

Emperor v. Misri, 31 A. 592; 10 Cr. L. J. 212; 3 Ind 
Cas. 26, followed. 

It isnot theduty of a Judge to declare what 
he considers the law ought to be but to decido 
what according to the best of his judgment ho 
finds it is. 

Usill v. Hales, 3 0. P. D. 319 at p. 327, 47 L. J. Q. P. 
323; 38 L, T. 65; 26 W. R. 372; 14 Cox. ©. ©. 61; fol- 
lowed. IMPERATOR č. DABUD, 4 S. L. R, 209 718 
— S. 25 718 


S. 25 — Confession to a Polic® 

Officer—One accused can prove on his own behalf a 
co-accused’s confession to a Police Officer. 

Section 25 of the Evidence Act only provides that 

a confession made to a Police Officer shall not bo 

proved as against an accused person, It does not 

preclude oue accused person from proving, on his 

own behalf, a confession made to a Police Officer by 








unother accused person tried jointly with him. 
EBRAHIM V. EMPEROR, 4 Bor. L. T. 9 449 
——— Su 718 











— S. 27 is a poviso to section 24 as 
well as to sections 25 & 26 7 


S. 27—Fact already discovered. 

Where a material fact, for instance, the manner in 
which a theft was committed, has already been dis- 
covered by some other means, an accused’s subse- 
quent statement relating to the samo fact, while in 
the Police custody, is not admissible against him 
under section 27 of Act I of 1872. Manna v. EMPEROR, 
3 P. W. R. 1911 Cr. 2 
— S. 32—Proof of age—Statement by 

a person before a public oficer as to his son's age— 

Admissibility. 

A statement made by a person beforo a public 
officer as to his son’s age is admissible in evidenco 
‘under section 32 of the Indian Evidence Act to prove 
the son’s age. 

Oriental Government Security Life Assurance Co. Lil, 
v. Narasimhachari, 25 M. 188; 11 M. L. J. 379 and 
Ramachandra Dat v. Jogeshwar Norain Deo, 20 C. 759, 
followed. Barru Rasu v. KONDU RAJA, 9 M. L. T. 
220 324 
— S. 35—Bntry ofa Ward’s age in 

the Administration Report of the Court of Wards. 

Auentry of a Ward’s age in an Administration 
Report of the Court of Wards is evidence, under sec- 
tion 35 of the Evidence Act (I of 1872). Axr CRET- 


























< R R AR, 9 M. L. T. 214 567 
TIAR V. HAMA aS BB 470, 770 
——— — 5. 91 262 





— —— Sa 9Z—Deed of sale—Oral agree- 
ment to prove itas a mortgage-deed —Admissibility— 
Pleadings—Frand or misrepresentation— Party mak- 
ing new case in aeppeal—Practice. 

Plaintif sued to redeem certain lands under tho 
provisions of the Dekkhan Agriculturists’ Relief Act, 
alleging that a deed, which he had executed to tho 
defendant and which on its faco was a deed of sale, 
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in reality was only a deed of mortgage, the defendant 
having promised at the time of the execution of the 
deed that ke would allow the lands concerned to be 
redeemed on payment of the money advanced. The 
defendant replied that the transaction was a sale. 
The Court of first instance on these pleadings framed 
an issue: “Is the sale-deed passed to defendant 
proved to be really mortgage, redeemable on the 
terms stated in the plaint?” On that issue, the Court 
went into all the evidence tendered and found the 
issue in the negative. On appeal, the plaintiff con- 
tended that the issue was incorrectly framed and 
that the case should be remanded for a decision 
npon a reformed issue as to whether the deed was 
obtained or induced by defendant by means of fraud 
or misrepresentation within tho meaning of proviso 
(1) to section 92 of the Evidence Act. 

The case was based on tho applicability of section 
104 of the Dekkhan-Agriculturisis’ Relief Act, but it 
was subsequently discovered that section 10A. had 
not been extended to the district from which tho suit 
came: 

Held, that, on the pleadings, the plaintiff's case 
was that he signed the deed knowing it to be a deed 
of sale, but that at the same time there was an oral 
agreement made by the defendant that he would 
treat it as a mortgage and plaintiff relied apon that 
oral agreement, and thatthe case, therefore, fell 
within the prohibition enacted by section 92 of the 
Evidence Act. 

Dagdu Sadu Nahavi v. Nama Salu, 12 Bom, L. R, 
$72; 8 Ind. Cas. 644, Sangira Malappa v. Ramappa 
Sangapra, 11 Bom. L. R. 1180; 4 Ind. Cas. 257, Bal- 
kishen Das v. W. F. Legge, 22 A. 149; 271. A. 58; 4 
C. W. N. 153, followed. 

Held, further, that theplaintiff was making a new 
case in sofar as he endeavoured to base his claim, 
not upon an oral agreement, bnt on some fraud which 
would invite the application of proviso (1) to 
section $2. Somana BASAPPA V. GADIGEYA KORNAYA, 


18 Bow, L. R. 118 : 
—_—_—- s. 92, Provisos (1), (2) 

—Oral evidence, admissibility of—Proof of real tran- 

saction— Contract Act (IX ef 1872), s. 65—Obliga- 

tion of person receiving advantage wnder agreement 
known to be illegal. 

Where the plaintiff sold the property in suit to de- 
fendant No. 2in the name of his wife, defendant No. 1, 
by a conveyance, in consideration of services rendered 
or to be rendered by defendant No. 2 in inducing his 
master L. to sell certain property to the plaintiff: 

Held, that the defendant No. 2 was entitled to prove 
the real transaction by oral evidence, as the several 
transactions were connected togesher, and the portion 
of the contract was not embodied in the sale-deed, 
and also under section 92 provisos (1) and (2), and 
also as defendant No. 2 was not a party to the saie- 
deed: 

Held, also, that section 65 of the Contract Act does 
not apply where the object of the agreement was 
illegal to the knowledge of both parties at the time 
it was made, and that the present case did not fall 
within that section, as it did not appear that the 
agreement was “discovered to be void,” or “becamo 
void” within that section, NATHU KHAN v. SEWAK 
KoERI, 15 ©. W. N. 408 I6I 
S. 92 (4)—Parol agreement by 
a purchaser of mortgagee’s interest to pay considera- 
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lion to a third party to the credit of mortgagee— Adi 

missibility—Rights of mortgagee. 

A parol agreement between a mortgagee and the 
assignee of his interest, whereby the- latter was to 
pay the consideration for the sale to a third party to 
the credit of the mortgagee, is an attempted rescis- 
sion of a contract required by law to be in writing by- 
a subsequent oral agreement which is forbidden by 
section 92 (4) of the Evidence Act, and is inadmissi- 
ble in evidence, nor can it be made the basis of a 
suit. 

Kattika Bapanna v. Kattika Kristnamma, 30 M. 231; 
17 M. L. J. 30; Sreenivasaswami Aiyangar v. Athmarama 
Iyer, 32 M. 281; 19 M. L. J. 250; 6 M. L. 1,84; 2 Ind. 
Cas. 612, applied. 

This does nat, however, affect the mortgagee’s rights 
under his mortgage. IYETAL? Surayya v. NALLMILLI 
Venxanna, 9 M. L. T. 326 

770 


——— ss. 114, 133— Accomplice, wn- 
corroborated testimony of —Admissibility—Penal. Code 
(Act XLV of 1860), s. 161—Bribdery—Conviction on 
sole testimony of accomplices—Nature of corrobora- 
tion of accomplice’s evidence necessary to sustain a 
conviction—Previous statements of accomplices, whe- 
ther sufficient corroboration of their evidence—Persons 
negotiating bribes, whether accomplices—Interference 
by High Court—Revision—Application to examine 
witnesses after termination of proceedings— Practice 
—Criminal Procedure Code (Act V of 1893), s. 257. 


An accused person is not entitled to crogs-examire 
witnesses after the case has been closed and whilo 
judgment is pending, especially when he has not 
availed himself of the repeated opportunities given 
him for the purpose. i 

Per Ayling, J:— Every case in which a petition under 
section 257, Criminal Procedure Code, is refused must 
be judged on its merits. 

Per Sankaran Nair and Ayling, JJ., (Abdur Rahim, 
J, dissenting): , 

Under section 183 ofthe Indinn Evidence Act, a 
conviction based merely on the uncorroborated 
testimony of an accomplice, is not illegal. 

Per Sankaran Nair, J:—-Where a lower Court for 
any special reasons, convicts a person upon the sole 
testimony of accomplices after having its attention 
drawn to the rule that such testimony should notebe 
believed without corroboration, the High Court will 
not interfere inrevision exceptfor very special reasons, 
but where the lower Court is of opinion that such 
evidence has been corroborated, the High Court may 
consider whether the corroboration is what is required 
by law and if there is no corroboration, whether the 
conviction should be sustained on the evidence of 
accomplices alone. 

In a charge of bribery against a Judge, proof that 
money was borrowed by the man who is alleged to 
hare paidthe bribe shortly before the alleged pay- 
ment, is no corroboration of the *evidence of an 
accomplice as to payment. Jt only shows he had 
money to pay. There must be proof of some cir- 
cumstance that &ffects the person charged with the 
offence. 

Per Ayling, J:-—The general rule that an accomplice 
should be corroborated in material particulars is a 
mere rule of practice, the application of which is for 
the discretion of the Court by which the case js tried, 
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It is a point which should never be lost sight of, in 
weighing the evidence of aman. But ifthe Court 
comes to the conclusion that the evidence of au 
accomplice is true, effect should be given to it. 

Reg. v. Blahee Baksh, 5 W. R. 80 Cr; B. L. R. 
Sup. Vol. 459, Reg. v. Gobardhan, 9 A. 528 at p. 554, 
relied upon. 

The giver of a bribe as wellas every body who 
knowingly assists in raising or conveying the money, 
to the bribe-taker must technically be regarded as an 
accomplice of the latter, but the discredit attaching 
to their evidence on that account may be very slight. 

Per Abdur Rahim, J:—Section 114, illustration (b), 
of the Evidence Act is meant to embody a rule of 
practice which deserves all the reverence of law, 
viz., that no respect ought to be paid to the testimony 
of an accomplice, unless he is corroborated in some 
material circumstances, and the corroboration onght 
to consist of some circumstances that affect the 
identity of the party accused. Such evidence should 
not,as a rule, be accepted, except in very ex- 
ceptional cases. 

Emperor v. Shrinivas, 7 Bom. L. R. 969; 3 Or. L. J. 
33, explained. 

Reg. v. Elahee Buksh, 5 W. R. 80 Cr; B. L.R. 
Sup. Yol. 459; Queen-Empress v. Deodar Singh, 27 
C. 144 at p. 152, referred to. 

Persons who actually pay bribes or co-operate in 
such payment or are instrumental in the negotiations 
for the purpose are accomplices of the person bribed, 
and their testimony should not be accepted without 
independent corroboration. 

Deo Nandan Pershad v. Emperor, 33 C, 649; 10 ©. 
W. N. 669; 3 Cr. L. J. 452 and Ramasawmi Gownden 


v. Emperor, 27 M. 271; 14 M. L. J. 228;1 Cr. L.J. 641,, 


explained, 

Queen-Empress v. Maganlal and Motilal, 14 B. 
115; Queen Empress v. Deodar Singh, 27 O. 144 at p. 
152; Rea, v, Tate, (1908), K. B. 480; 77 L.J.K.H. 1043; 
99 L. T. 620; 72 J. P. 391, referred to. 

The evidence of one accomplice is not sufficient 
corroboration of the evidence of other accomplices, 
and previous statements made by an accomplice are 
not such corroboration of his evidence in Court as to 
satisfy the requirements of the rule requiring 
an accomplice’s evidence to be corroborated. VysA 
Rao, In re, 2 M. W. N. 21 M. L. J. 283 


— anan S. I 14—Accomplice—Uncorrobor- 
ated evidence of accomplice, admissibility of— Penal 
Code (Act XLV of 1860), s. 161—Conviction on un- 
corroborated testimony of accomplices— Statement by 
a deceased person made to a Magistrate in the absence 
of the accused, admissibility of—Criminat Procedure 
Code (Act V of 1898), s. 164. 


Per Sankaran Nair and Ayling, JJ:— 

The uncorroborated testimony of an accomplice 
should not be accepted unless for special reasons. 
But where such reasons exist, a conviction based on 
this evidence is mot illegal. 

Although the discredit involved in the character of 
an accomplice is a point which should always be 
borne in mind by a Court in appraising the evi- 
dence of such a person, yet the degree of discredit 
will vary enormously according to the nature of the 
offence, and of witness’s complicity. Where a Court, 
after giving full weight to the factor of discredit and 
other considerations, decides that the evidence is 
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true, it is not only open to ib to convict on that evi. 
dence but it is its duty to do so. 

Vyasa Rao v. Crown, 9 Ind, Cas. 897;12 Cr. L.J. 
152, followed. 

R. v. Blahee Bukhsh, 5 W. R. (Cr.) 80; B. L. R. Sup. 
Vol. 459; R. v. Gobardhan, 9 A. 528; Emperor v. 
Shrinivas, 7 Bom. L. R. 969; 3 Cr.L.J. 33, relied upon. 

The payment of a bribe to a public official must 
always bea wrong act; but the circumstances of a 
case may be such as to render tho immorality of a 
very venial description. 

Per Abdur Rahim, J: — 

Where thereis no sufficient corroboration of the 
testimony of accomplices, a conviction should not be 
based on such evidence. 

Queen-Empress v. Maganlal and Motilal, 14 B, 115, 
relied upon. 
` Per Abdur Rahim and Ayling, JJ:— 

Where the statement of a deceased accomplice is 
not made in the presence of the accused, very little 
weight can be attached to it as corroborative 
evidence. TALARI NARAINASAWMI, In re, 9 M. In T, 


503 978 


——— SS. 114, I33—Eridence of ac- 
complice uncorroborated—Value of such evidence—- 
Conviction based on such evidence—Truth of evidence 
to be tested. 

In a case of kidnapping followed by murder, 
the uncorroborated evidence of an accomplice, whose 
share in the crime was almost as bad as that of any 
of those who took part in it, was the only evidence 
against those implicated in the crime: 

Held, that a conviction based on such evidence is 
not illegal if the Court is satisfied after mature con- 
sideration that the accomplice has spoken the truth. 

Held, also, that though the terms of section 133 of 
the Indian Evidence Act suggest that a conviction 
based upon evidence of the kind above referred to is 
to be regarded as exceptional and though according 
to illustration(b) in section 114 the Court may presumo 
that an accomplice is unworthy of credit unless ho is 
corroborated in material particulars, the Court must 
carefully test the truth of the uncorroborated evi- 
dence of an accomplice and must search for the 
motives which have prompted him to say what he 
said and forthe circumstances which led up to 
his disclosures and that the evidence must be 
subjected to the most rigid tests in the endeavour to 
ascertain ihe truo facts. NGA Po CHIT v. EMPRROR, 


4 Bur. L. T. 50; 6 L. B. R. 4 778 F.B. 
—— Sa 114, ill. B 39 
——— sS. 114, IH. (e@)—Presumption 

as to official acts 322 
——— S. 114, ill. (e) c25 





S. I 15—Contract by minor 124 


— an S. I 15—No estoppel whore facts 
known 6 








— S. I I5 — Misrepresentation by 
minor as to his age 
—_——- S. 115—Both parties aware of 
facts 765 
S. I I 5—Estoppel by conduct-—Ad- 
mission of title by joining other persons us plaintiffs, 
effect of, 
Held, that where a plaintiff, who was the nearest 
heir, allowed other heirs to join him ina redempticn 
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suit and such heirs spent money and actively assisted 
in prosecuting the litigation, the plaintiff could not, 
after recovering the proper ty, assert his superior title 
as the nearest heir, and that he was estopped by his 
conduct from asserting such superior title, the prin- 
ciple being that where a person has conducted him- 
self so as to mislead another he cannot gainsay the 
reasonable inference to be drawn from his conduct. 

















BHAGWANT SINGH v. RAJJA SINGH 415 
—— S. 11G6—Facts necessary to con- 
stitute tenant’s estoppel 806 
S. I 33—Uncorroborated ovidence 

of accomplice 778 
— S. 133-—Uncorroborated testi- 

97 


mony of accomplice 


ss. 146, 150 509 


Execution of. decree—Application for exe- 
cution dismissed for want of sufficient process-fee 
—Restoration—Limitation 8I 

os Attachment of decree — 

Right to execute 7&6 

— a Decree ex parte—Decree 

` set aside as against cne of several judgment-debtors 
—Subsequent decree against him—Limitation 




















Application to arrest judg- 
ment-debtor-——Dise) etion of Court to issue notice io 
show cause against the application—IlIness, whether 
ground for refusing application— Civil Procedure Code 
(Act V of 1908), s. 59 and O. KAI, r. 37. 

- On an application in execution of decree to 
arrest the judgment-debtor, a Court is not bound in 
every case to issue ‘a warrant for arrest and if it 
has reason to believe thatthe judgment-debtor is not 
ina fit state of health to undergo confinement, it 
would act wisely in issuing a notice to him to show 
cause in the first instance. Dip CHAND v. NAUSHAD 

ALI Kuan, 14 0. C. 36 ; 746 

Application by heir who has 
not obtained succession certificate—-“In accordance 
with law’—Limitation—Hethod of executing a decree 
— Procedure, vested rights in. 

An application for execution made. by the heir 
of n deceased decree-holder, without obtaining 
a succession certificate, is an application ‘in ac- 
cordance with law’ and saves the decree from being 
barred by limitation. 

Mangal Khan v, Salimullah Khan, 16 A. 26, re- 
ferred to. 

» The right as to the method of executing a 

decree ig oneof procedare and not a substantial 

right. 

‘No one can have a vested right in a matter of pro- 
cedure. Payne AND Co. v. BRAHMDEO 

ee Application for transfer of 
decree for ewecution in another Court, whether appli- 
cation for execulion—Bengal Tenancy Act (VILL of 

1885), Sch. LIT, Part HI, art, 6—-Limitation—Ewecu- 

tion of restitution order. 

An application to the Court, which passed a decree, 
for the transfer of the decree for execution to an- 
other Court, is not an application for execution of 
the decree. E 

Nilmony Singh Deo v. Biressur Banerjee, 16 C. 744, 


— 

















“ followed. 


An order of the Appellate Couit ordering the re- 


spondent to pay a portion of the appellant's costs _ 


INDIAN CASES. 


[1911 


Execution of decree—contd. 


which had been awarded against the latter in thé 

Court below, made in a snit for rent between the 

landlord and tenant, falls directly within‘the purview 

of Article 6 of Part 111 of Schedule III of the Bengal 

one Act. Ras Kumar Sen v. ANNODA CHARAN 
EN i 





~ Decree for money—Applica- 
tion to proclaim and sell without attachment— 

Amendment of application afler it was time-barrea— 

Amendment not to be allowed to prejudice the rights 

of other party. 

In execution of a decree for money the decree- 
holder applied to proclaim and sell cartain pro- 
perties without attaching them. The District Nunsif 
dismissed the application while the Sub-Judge on 
appeal allowed the petitioner to amend the petition 
by inserting a prayer for atta@hment also. When the 
Subordinate Judge’s order was passed the decree had 
become barred by limitation : 

Held, that as a general rule amendments ought 
not to be allowed when they would prejudice the 
rights of the other party as existing at the date of 
such amendment. PatratH VERRAN KUTTY v., VERTHIL 
Arru, 2 M. W. N. 181; 9 M. L. T. 847 760 


——- Decree on mortgage executed 
by a member of joint Mitakshara family—Suit by 
another member—Declaration that share of mortgagor 
alone be subject to mortgage—Mortgage decrees whe- 
ther capable of execution. 

A mortgage in respect of specified shares in cer- 
tain properties, was executed by a member of a 
joint Mitakshara family. The mortgagee obtained 
a decree on the mortgage. Thereupon another 
member of the family sued for a declaration 
that the properties covered by the mortgage belong- 
ed to the family and that consequently the mort- 
gagor had no authority to execute the martgage. 
It was declared in that suit that the properties 
were to be held by the mortgagor and his co-sharer 
in certain. specified shares and that the share of 
the mortgagor wasto be held subject to the mort- 
gage. Subsequently, the mortgagee prayed for salo 
of thespecified share of the mortgagor in execution of 
the mortgage decree: 

Held, that the decree-holder was entitled to bring to 
sale the specified share of the judgment-debtor for 
realisation of the judgment-debt, and that there was 
no necessity forthe decree-holder to bring a separate 
suit for the purpose. Ram SUNDAR Das v. NATHUNI 
SINGH, 15 CO. W. N. 7483; 13 C. L. J. 664 1034 

——— Res judicata, priaciple of, 
achen applicable—Opportunity to challenge validity of 

previous execution— Civil Procedure Code (Act XIV 

of 1882), s. 248-—Limitation, when begins to Tun — 

Step-in-aid of execution. 

The principle which underlies the decision of the 
Judicial Committee in the case of Mengul Pershad 
Dichit v. Grija Kant Lahiri, 80.51; 11 C. L. R. 7118; 
8 I. A. 123, is not applicable unless dt is provod that 
the judgment-debtor had an opportunity to challenge 
the validity of the execution proceedings and in 
spite of such opportunity failed to avail himselfof it. 

Therefore, where the notice issued under section 
248 of the Civil Procedure Code of 1882 was not 
personally served upon the judgment-debtor and he 
was not apprised of such notice, and tho first tiñe he 
came to know of the execution proceedings was when 
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his movables were attached, and within three days 
from that time he preferred objections against the 
execution: Held, that the principle of that decision 
was not applicable. 

Limitation runs from the date when an application 
is made to the Court to take a step-in-aid of execu- 
tion and not from the date when the Court disposes 
of the application. 

Raj Behari Chakravarti v. Kalihar Gupta, 3 Ind. 
Cas. 336; 10 ©. L. J. 479, relied upon. Mocwar 
MANDAL v. Meseruppin, 13 O. L. J. 26 
Sale of ugriculturist’s house, 








“whether illegal. 

The sale of a house belonging to an agriculturist 
in execution of a mgrtgage decree is not illegal. 
JANKI Das v. SANDAL 














7 Sale Proclamation that pro- 
perty would be sold subject to charge —Subsequent 
sale of some property free from incumbrance without 
fresh proclamation, whether valid, 

A property was advertised for sale subject to 
certain charges, but was subsequently sold free of all 
charges, without a fresh sale proclamation, and the 
purchase was made by the decree-holder : 

Held, that a purchase at an execution sale held 
under those circumstances, especially a purchase by 
the decree-holder ought to be scrutinized with great 
care, and an opportunity should be given to the judg- 
ment-debtor to show that he had suffered substantial 
injury by reason of material irregularity. Fazuar 
RAHANAN v. JAWAHIR SINGH 383 


proceedings — Order of Court 

ihat no warrant of attachment should issue by a 

certain date not appeal:ble. 

Where in execution proceedings, the judgment- 
debtors, after the rejection of their objections, stated 
before the ‘Court that they would deposit the 
decretal amount in Court by a certain date and there- 
upon the Court directed thab no warrant for 
attachment should issue before that date: Held, that 
the Court took no step in execution of the decree 
against the jadgment-debtors and that no appeal, 
therefore, lay from that order. Hazoora SINGH v. 
Maya Devi, 64 P. W. R. 1911; 101 P. L. R. 1911 








Ex parte decree, application to set aside— 

Duty of Court before issuing notice 3I 

Application to set aside— 

189 

‘Process served on defendant's 

brother—Defentant’s residence elsewhere — Validity 
of service. 

The service of a summons on the brother of a 
defendant who lived away from his brother, without 
making any attempt to effect service personally, is 
valid. BANKARA BHATTA v. SUBRAYA BHATTA, 2 M. W. 





Substituted service 











N. 186; 9 M. L. T. 358 763 
——— witness—Examination by commission 
347 


Ferry— suit jor possession—Easqnent— Nature of 
easement—Aduerse possession—Iamitation Act (XV 
of 1877), ss. 26, 28. 

The plaintiff sued to establish his right to certain 
ferries, for khas possession of the ghats, and for 
an injunction to the defendants not to obstruct 
him. Neither the plaintiff nor the defendant had any 
interest in the bed or banks of the river over which 
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the ferries were said to ply, and the plaintiff did not 
ask for any monopoly, nor claim to stop competition 
of any kind. According to the plaintiffs’-allegations, his 
lessee was turned out nearly 12 years before snit: 
Held, that, the right of the plaintiff was not an ease- 
ment within the meaning of the Limitation Act, nor 
could it be said that the plaintiff had acquired any 
right by 12 years’ adverse possossion, but that the 
plaintiff may succeed on the ground that he had ac- 
quired the ferry right by user of 20 years independ- 
ently of the Limitation Act and that the interference 
being continuous, the question of limitation did not 
arise. 
Lachmeswar Singh v. Manowar Hossein, 190. 253; 19 
I. A. 48; Parmeshary Proshad Narain Singh v. Mahomed 
Syud, 6 C. 608; 70. L. R. 504 and Rajrup Koer v. Abul 
Hossein, 6 O. 894; 7 I. A.240;70C. L. R. 529, relied 
on. ABDUL Kuorrat v, Hem Cuanvra Roy 846 


Foreclosure, suit for — Suit for possession 
barred by limitation 1038 


Forest Act (VII of 1878),s.78 669 


Fraud—lInjunction—Restraining defendant from 
executing decree obtained by fraud—Purchase of 
jama by plaintiff—Recognition of purchase by de- 
fendant—Subsequent suit for rent brought against 
former tenant 57 

alleged in the plaint not proved, effect of-— 

Cause of action irrespective of fraud —Principle to be 

observed where case is based on fraud. 

Where a plaintiff sets up a case entirely of fraud 
but fails to establish it, he cannot succeed on any 
other ground. 

But where a plaintiff alleges fraud and also alleges 
other facts necessary to establish his title iudepend- 
ently of the question of fraud, ho is entitled to a 
decree on proof of the latter facts even if he fails to 
establish the allegation of frand. 

The principle is that if the allegations as to fraud 
can be eliminated so as to leave otherwiso a good 
cause of action, the plaintiff should be given a decree, 

Connecticut Fire Insurance Co.v. Kavanagh, (1892) 
A. C. 473; 61 L. J. P. C. 50 ; 67 L. T. 608; 57 J.P. 21, 
referred to. GHULAM Hazrat KHAN t. RAHIMDAD 
Kuan 


Fraudulent conveyance—Debtor selling 
properly—Retaining some interest in property sold— 
Evidence—Good faith. 

If a debtor retains somo interest in property sold 
by him, that fact would not in all cases make the 
transaction fraudulent as a matter of law. 

Hakim Lal v. Mooshahar Sahu, 34 C. 999; OC. L, J. 
410; 11 ©. W. N. 889, referred to. 

If property is sold below its value on the under- 
standing that the seller shall still be entitled to 
occupy it at a low rate of rent, that may be strong 
evidence, and nothing morc, that the transaction wax 
not made in good faith. JAGAT CHANDRA v. RADHA 
Nata 623 
transfer—Mortgago in good faith 

and for consideration—Mortgagor and mortgagee 

related to cach other—Deecree obtained years before 

the mortgage 1018 
—— an Unfair preference to one cre- 





ditor. 
A transfer of property in favour of a ereditor for 
valuable consideration is not void merely because it, 


1096 


Fraudulent transfer—concld. 


obvious effect is to defeat or delay the claim of a less 
vigilant creditor. 

Lahori Mal v. Ganga Ram, 81 P. R. 1908; 148 P. 
W. R. 2908 and Hakim Lal v. Mooshahar Saha, 34 C. 
999 at p. 1016; 6 C.L J. 4:0; 11 C.W.N. 889, followed. 
MUKANDI Kaur v. Buraki Mat, 88 P. W., R. 1911: 
124 P. L. R. 1911 1037 


Full Bench—Jwisdiction to direct or hold in- 
quiry about conduct cf Connsel— Division Bench, 
whether has got power 50 


Gambling’. See BOMBAY Prevention or GAMB- 
LING Act; Burma GAMBLING Act; GAMBLING ACT. 


Gambling Act (III of 1867), ss. 2, I3 
—-Qambling—‘Limits aforesaid’, meaning of. 
Gambling on a kachcha public road outside the 

limits of a Municipality, to which the provisions of the 

Gambling Act have been extended, is an offence nnder 

section 18 of that Act, because the words “limits 

aforesaid” in that section refer to the whole of the 
territories under the administration of a Lieutenant 








Governor. RADHE v. EMPEROR 630 
-— ——— s.I3 630 
Government of India Act, 1833, 
` S75 858 

——_—_—--- 1858, ss. 2, 40 
` 862 








—-— S. 65 858 
Government of India Resolution, 
published at pp. 18, 19 of the Supplement to 
Gazette of India, 1884, scopo and effect of IOI I 


Grant—Gift—Saunjidar—Grant of land by pro- 
prietors of a village for taking certain services from 
the donee—Donee or his descendants failing to per. 
form the service personally. 

A Saunjidar loses his rights if he performs services 
by a representativo. 

Where the proprietors of a village make a 
grant of land to a Brahmin conditionally on 
his performing certain services, the gift can 
hold good only so longas he or his direct descend- 
ants perform the services required of them per- 
sonally. Itis not competent for him to have the 
services performed by any substitute whom he selects. 
FaAGIRIA v. Sosna, 18 P. W. R. 1911 


Guarantee—Broker—Effect of payment by him 
A 712 

Guardian ad litem-—lInability to find funds 
for conduct of case—Ground for discharge 435 


Guardian, alienation by—Limitation for a snit 
to set aside alienation 377 


— Suit for account against heirs of de- 
ceased guardian not maintainable 


Guardian and ward— Mortgage executed by 
guardian—Legal necessity—Minor’s benefit—Recitals 
in a deed no evidence of contents—HEstoppel—Admis- 
sion of mortgage debt by minor after becoming major 
~~ Ratification— Whether decree con be based on ad- 
mission, 

A mortgage deed was executed by one B on his 
own behalf and as guardian of a minor. There was 
no evidence beyond the recitals in the mortgage deed 
that it was executed for legal necessity. The mort- 
gagee also made no inquiry as to the necessity of the 
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loan. Tho minor on attaining majority admitted in 
two subsequent documents that the debb due under 
the previous mortgage was due from him and-that it 
had not been re-paid: 

Held, that mere recitals ina deed were not sufficient 
proof of the facts contained therein, 

Held, also, that admissions contained in subsequent 
documents could not be treated as estoppel or as 
ratification of the transaction but that they could be 
treated as statements that the money had been legally 
borrowed for the minor’s benefit and that he was 
legally bound to re-pay it, and that on the basis of 
such an admission a decree could be passed agaiitst 
him. Saxo Narain SINGA v. MAHABIR Prasan 56 


Guardians and Wards Act (VIII of 
1890), S. 41, (3)—Accounts, suit for, against 
deceased guardian’s representatives, not maintainable 
—Practice—Plaintiff unable to prove his assertions— 
Suit to be dismissed. 

A Ward’s suit against the widow and minor sons of 
his Jate guardian for rendition of accounts is not 
maintainable. 

Manmothonath Bose v. Basanto Kumar: 22 A. 382, 
followed. 

Moti Lal v. Bai Ichha, 1 Ind. Cas. 338; 11 Bom. L. 
R. 190; Nubadwipa Chandra v. Jugol Dasi, 7 Ind. Cas. 
214 at p. 215, distinguished. 

Nabu Bepare v. Sheik Muhamed, 5 C, W. N. 207, 
referred to. 

It is not the business of the Courts to do a 
plaintifi’s work for him and if a plaintiff is 
unable to produce exact proof of his vague assertions 
his suit should be dismissed. Pritam SINGH v, 
Monarik SINGH, 78 P, L. R. 1911; 74 P. W. R. 1911 


591 
Gujarat Talukdar’s Act (Bom. Act 

Vi of 1888), ss. 10, 15, 16—Talukdari 

Settlement Officer not a Court subordinate to High 

Court—Appeal—“Decision”—Effect of Civil Court 

decree—Civil Procedure Code (Act V of 1908), s. 115 

—High Court—Revision, power of. 

A Tulukdart Settlement Officer “is merely an ad- 
ministrative officer and is not a Court subordinate to 
the High Court; consequently, an order passed by 
such officer is not open to revision by the High Court 
under section 115 of the Civil Procedure Code. e 

Malubhai v. Sursangji, 7 Bom. L. R. 821, followed. 

The only kind of decision contemplated by section 
16 of the Gujrat Zalukdar’s Act is the decision 
referred to in section 15 (2), which is come to after 
the making of all necessary inquiry and the taking 
of such evidence as may be adduced. An order: 
recorded is not appealable unlessit is a decision 
within section 16. 

Plaintiff applied to the Talukuari Settlement Officer 
for partition but was referred to a Civil Court. 
Plaintiff then obtained a decree in tke Civil Court 
declaratory of their title; but when tifey again applied 
to the Talukdari Settlement Officer, he rejected the 
application on the objection of certain persons who 
were not parties to the Civil suit: Í 

Heid, that the order of rejection was not a decision 
within the meaning of section 16(1) of the Aot; that 
the order was at least an exercise of discretion in 
favour of referring the parties to the Civil Court. 

Obiter dictum:—Under section 10 0f the Act, every 
person who has obtained a final decree of acompetent 


> 
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Court, declaring him to be entitled to a share of a 
Talukdari estate, is entitled as of right to have his 
share divided from the rest of the estate and-to hold 
the same as a separate estate. There is no provision 
in this section that the decree alluded to must of 
necessity operate as res judicata between all the 
parties appearing before the Talukdari Settlement 
Officer. GAMBHIRSINGI V. AGARSING, 13 Bom. L. B. 


118 943 
ss. 15, IG 943 





Chiefs—Compensation for. affront—Fine 





e Ordinary original Jur isdiction~- 

Order in claim precegdings—Civil Procedure Code 
(Act XIV of 1882), s. 278—Appeul against order— 
Prima facie evidence in favour of a party—Refusal 
of Appellate Court to go into the merits. 


In an appeal from an order ,of a Judge on tho 
Original side of the High Court adjudging a claim 
brought under section “978, Civil Procedure Code, 
1882, in favour of the claimant, the Appellate Bench 
refused to’enter into the merits of the case on the 
ground that there was prima facie evidence in favour 
of the claimant, which was all that was necessary 
for am order in summary proceedings. The 
merits of the case could be agitated by the aggrieved 
party ina suit under Order XXI, rule 63 of Act V 


_ of 1908. VENKATASUBBIAH CHETTY v. VENUGOPAUL, 
260 


2L M. L. J. 444; 9 M. L. T. 483 


— — Rules, Rule 80 (1)— 
Prendere fee—Certifisate filed after first hearing— 
ost, 





Rule 80 (1) of the rules of the High Court of 4th - 


April 1894, prescribes that the Court shall be satisfied 
that the fee is paid to the Pleader at or before the 
commencement óf the hearing of a suit as also as to 
thé delivery to the Munsarim. .of a certificate signed 
by the legal practitioner certifying the amount of 
the foe actually paid to him. 


The proviso to the rule merely enables a presiding 
officer to exercise a discretion as to whether or not he 
will accept a certificate for fees presented to him after 
the commencement of the hearing. It gives him no 
disoretion in regard to the allowance of a fee which 
was ‘not paid at or before the commencement of the 








suit. BANK or BENGAL, CAWNPORE v. KALKA Das, 8 
A. L. J. 109 

S Act, S. 15 183 
Hindu Law-Religious institution. See RELIGI- 


' OUS INSTITUTION. 








Claim to ofice —Resignation by ofice- 
,holder—Possession of office by his mother—Right of 
the person who resigned to succeed to his mother on 
her death, 


Plaintiff, who held the office of ‘Archaka for two 
days in each month, having resigned his office, was 
succeeded by his mother: 


Held, that on tho mother’s death the plaintiff would 
succeed to the office and not his heirs, and that there 
was no analogy between an office and an ordinary 
piece of property. Mirrevi PATTABHI KAMANUJACHAR- 
YULU V. PEDUTI ALAGASINGRACHARYULU, 2 M. W. N. 
145; 9 M. L. T. 852; 3L- M. L. J. 490 496. 


‘ 
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—— — Possession of daurhier-in-law without 
pernission—Adverse possession—Reversioner—Limi- 
tation Act (XV of 1877), ch. II, art. 141—Time runs 
from death of widow. 

A Hindu died leaving two widows-and a daughter- 
in-law. The two widows came into possession of 
his property. After the death of the widows, the 
daughter-in-law got possession of the property. 
After the death of the daughter-in-law, the re- 
versioners instituted a suit for possession of the” 
property: 

Held, that the period of 12 years must be taken 
to run as against the reversioners from the death 
of the last surviving widow and not from that of 
the daughter-in-law, unless they could show that 
the daughter-in-law was in permissive possession of 
the property. 

. Shamkuar v, Dalkuar, 29 I. A. 132; 6 C. W. N. 657; 

4 Bom. L. R. 547; 29 C. 664, followed. GAJADHAR 

PANDE v. PARBATI, 8 A. L. J. 57; 33 A. 312. 50 


Private debuttar — Conversion of 
debuttar to secular property—Consensus of family— 
Property whether really or nominally debuttar— 
Question of fact—Second Appeal—Civil Procedure 
Code (Act V of 1908), s. 100. 

Properties dedicated to a family idol may be con- 
verted into secular property by the consensus of the 
family. 

In dealing with a question as to whether properties 
alleged to be debutlar are really or only nominally so, 
the manner in which the dedicated properties have 
been held and enjoyed is the most important point. 

Gobinda Kumar Roy v. Debendra Kumar Roy, 12 O. 
W. N. 98, relied upon. 

Whether certain- land is really debuttar or only 
nominally so, and whether the shebaits put an end to 
its debuttar character by consent, are questions of fact 





. with which the High Court will not interfere in 


second appeal. Tors Das v, SIDDHI NATH 


——-— -Right of wife to residence in family - 
dwelling house—Alienation of dwelling house by 
husband. 

Though a Hindu wife is entitled as against her 
husband to be provided with a suitable residence, she 
cannot, during her husband’s life-time enforce a right, 
to reside in the family dwelling house like the widows 
of deceased co-parceners. The husband cannot be 
prevented from alienating the dwelling house even 
if he is in a position and willing to provide suitable 
residence for his wifo. 

Ramanandan v. Rangammal, 12 M. 260, referred to. 
OLAGAYERS v. PICHAMMAL, 2 M. W. N. 179; 9 M. L. T. 
311; 21 M. L. J. 303 524 


——— Son’s liability for father’s debts— 

Simple money-deeree against father —E.rcution against 
. sons—Civil Procedure Code (Act XIV of 1882), 

s. 234. 

: A simple money-decree obtained against a Hindu 
father, deceased, may be executed against his sons- 
after they have been formally brought on the record 
as his legal representatives under section 234, Civil 
Procedure Code, 1882. 

Kuriyali v. Mayan, T M. 255 and Zemindar of: 
Karveinagar v. Trustees of Tirumalai Devastanam, 82 
M. 429; 2 Ind. Cas. 18; 19 M. L. J. 401, explained. 
BHAGWATULU V. YELESVARAPU VENKATA,2 M. W. N. 
198; 9 M. L. T. 481 ` 648. 
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—___-. Trust property belonging toa temple 
—Building site —Permanent lease, validity of. 

A. permanent lease of temple property at a fixed 
rent is invalid, except on special grounds or circum- 
stances of necessity. 

Maharanee Shibessouree Debia v. Mathooranath 
Acharjo, 13 M. I A. 270; 18 W. R. 18 (P. CO); Suraj 
Bansi Koer v. Sheo Prasad Singh, 6 I. A. 88 at p. 101; 
40, L. R. 226; 5 C. 148; Mayandi Chettyar v. Chocka- 
lingam Pillay, 27 M. 291; 14 M. L. J. 200; 8 0. W. N. 
545; 31 I. A. 83 (P.C.); ’ Abhiram Goswami v. Shyama 
Oharan Nandi, 36 C. 1003 ; 10 C. L. J. 284; 6 A. L. J. 
857; 11 Bom. L. B. 1234; 19 M. L. J. 580; 14. W. N. 
1; 4 Ind. Cas. 449; Konwar: Doorganath Roy v. Ram 
Chunder Yen, 41. A. 52; 20. 341; Mahomed Meera 
Usain Rowithen v. Nizurali Sahib, 19 M. L.. J. 208; 5 M. 
L. T. 220; 4 Ind. Cas. 1129; Narasimha Chari v. 
Gopala Ayyangar, 28 M. 391, Hanumnan Pershad v. 
BMusammat Bobooee, 6 M. I. A. 393; 18 W. R. 8l; 

~ Manohar Ganesh Tambekar v. Lakshmiram Govindram, 

12 B. 247 and Prosunno Kumari Debya v. Golab 

Chand Baboo, 2 I. A. 145; 14 B. L. R. 450; 23 W. R. 

253, referred to and followed. È 

. Nullaya ppa Pillai v. Ambalarana Pandara Sannadhi, 
27 M. 465; 14 M. L. J. Bl; Vidyapurna lirtha Swami 
v. Vidyanidhı Tirtha Swami, 27 M. 486 l4 M. L. J. 
105; Narayan v. Chintaman, 5 B. 393; and The Col- 
lector of hana v. Huri Sita Ram, 6 B. 546, referred 
to and commented upon. DEVASIGAMANI PANDARA- 
SANNADHL v, PALANIAPPA CHETTIAR, 9 M. L. T. 88; 20 
M. L. J. 969 281 

Adoption —Custom—Adoption 
of sister’s son among Hindu Khatri non-agriculturists 

‘Burden of proof. 

. Non-agriculturist Hindu Khatris of a village do not 
follow strict Hindu Law in matters of adoption; there- 
fore, among them the adoption of a sister’s son is 
generally allowed and the onus of proving that such 
adoption is invalid lies upon those who contest it. 

Chuttan v. Ram Chand, 86 P. R. 1904; Sohnun 
v. Ram Dyal, 79 P. R. 1901; 107 P. L.R. 1901 and 
Harnaman v. Atma Ram, 24 Pp. R. 1900; P.. L. R. 1909, 
p. 487, referred to. SoHANA MAL v. NANAK CHAND, 4 
P. W. R. 7911; 16 P. L. R. 1911 

— by widow—Suit by rever- 
sioner to set it aside -Onus of proof. 

Ina suit by a reversioner for setting aside an 
adoption made by a widow, the burden of proving the 
factum of adoption and the authority to adopt lies on 
those who rely on the adoption;.and, on principle, 
this rule applies equally whether the suit be one for 
possession or for mere declaration. 

Asharfi Kunwar v. Rup Chand, 30 A. 197; A. W. 
N. (1908) 79; 5 A. L. J. 200 and Brojo Kishore Dasee 
y, Sreenath Bose, 9 W. R. 463, dissented from. 

Hur Dyal Nag v. Roy Krishto Bhoomick, 24 W. R. 
107; Tarini Charan Chowdhry v, Saroda Sundari Dassi, 
3 B. L. R. 145; 11 W. R. 468 and Sukh Dei v. Kedar 
Nath, 23 A. 405; 50. W. N. 895; 3 Bom. L. R. 704, 
followed. 

Kusum Kumari Roy v. Satya Ranjan Das, 300. 
999; 7 CO. W.N. 784, distinguished. RAJAGOPALA 

” REDDY v. NATHU Govinpa, 9 M. L. T. 128; 21 M. L. 

T. 445 342 














— — Kuit by rerersioners— 
` Knowledge of adoption—Linitation Act (XV of 1877), 
_ Sch. II, art, 118—Burden of proof—Burden how dis. 
o. charged. 
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In a suit by reversioners against a Hindu widow, 
the question was whether the plaintiffs had knowledge 
of an adoption by the widow more than 6 years 
before suit: 

Held, without expressing a definite opinion as to 
on whom lay the onus of proof as to the: knowledge 
of adoption, that if the onus was on plaintifis ib was 
sufficient for them to swear as to when they became 
aware of the adoption, unless the defendant by 
positive evidence brought home to them the know- 
ledge of the factum of adoption more than six years 
before suit, 

Lachman Lal Chowdhri v. Kanhaya Lal Mowar, 2 
C. 609; 22 I. A. 51; Punuayil Kutti v. Raman Nair, = 
31 M. 230; 18 M. I. J. 19; 4 Me L. T. 80 ; Rahimbhoy 
Habibboy v. Charies Agnew Turner, 17 B. 841 ;20 T. A. 
1; Manik Chand Gulecha v. Jagat Bettani Paran 
Kumari, 17.C. 518, referred to. KANDALAM VENKUBA- 
YAMMA v. KANDALAM NARASIMHA 163 
—— Alienation—Sodhi Khatris 





———— Dayabhaga — Family settle- 
ment—Agreement between brothers to divide the 
property of any one of them amongst themselves if 
he died without male issue— Transfer of oxpocionoy 





a Father and son—Son’s, self- 
acquired property—Father maintained by son-- 

Father's title to property. i 

Where a Hindu son governed by the Dayabhaga 
School maintains his father without any intention to 
create any title to any self-acquired property in his 
father, the latter does not get any present right to 
such property. 

Lala Muddun Gopal v. Khikhinda Koer, 18 I. A. 9; 
18 0. 341, referred to. 

Dharma Das Kundu v. Amulya Dhone Kundu, 10 O. 
W. N..765 ; 88 C. 1119, distinguished. ARJUN Ram 
PAL v. SADANANDA BARMA I 


-_— Inheritance—Separation be- 
tween father and sons—Two sons remaining joint with 
father—Their claim of preferential’ right of inherit- 
ance, whether tenable. ji 
When a fatber has divided some of his property 

among ali his sons and keeps two of them under his 

custody on account of their tender age, they do npt 
get any preferential rights by way of inheritance on 
his death to property which he has retained or 
subsequently acquired. Hara CURANDER Das v. RAM 

CHANDER Das 

— Debt incurred by father for filing 
appeal in a libel case—Son’s liability. 

A Hindu son is liable to pay a debt incurred by his 
father for the purpose of filing an appeal in a case of 
libel brought against the father. 

Durbar Khachar v. Khachar Harsur, 32 B. 384; 10 
Bom. L. R. 297, distinguished. Sumer SINGH v. 
624 


of father-——Debts incurred 
for wrestling gurposes—Contract Act (IX of 1872), 
8. 74—Penalty—Enhanced interest after date of de- 
fauli—Liability of a Hindu son to discharge his 
father’s debts thoughnot contracted for legal necessity 
— Mortgage of family property by father. 
Under Hindu Law money borrowed by a Hindu 

father for wrestling purposes cannot be considered as 

money borrowed for immoral purposes, 
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The effect of snch degradation is to separate the 
woman from all her relations at the moment she 
became degraded, but this separation does not operate 
to sever her from her gons or her chaste daughters 
born after her degradation so as to disable them 
from inheriting from her. 

The sons and daughters of a prostitute born after 
her degradation inherit her property in equal shares. 
TRIPURA CHARAN v. HARI MATI Dasi, 15 O, W. mar 

——— SUCCESSION- S urvivorship 
among co-widows—Partition, right of—Alienation— 

Whether alienee of a co-widow can obtain partition to 
8 enure during life-time of his alienor. 

Hindu co-widows who become entitled to an estate 
for their lives on the death of their husband are 
entitled to have a partition of their interests. But 
noue of the co-widows can, either by agreement or by 
recourse to Jaw, obtain a partition of the joint pro- 
perty which will prejudice the right of survivorship 
of either of them, or the right of the reversioner after 
the death of the survivor of the widows. 

“A Hindu co-widow can alienate her interest in the 

property of her husband and the alienee can obtain a 
decree for partition of joint property which will have 
effeét!during the life-time of his alienor, 

Ram Piyari iv. Mulchand, 7 A. 114; Bhagwandeen 
Doobey v. Myna Bai, 11 M. LA. 487; 9 W. R. 23; Gaja- 
pathi Nilmani v. Gajpathi Radhamani, 1 M. 290; 41. 
A, 212; l C. L. R. 97; Musammat Sundar v. Musam- 
mat Parbati, 161. A. 186; 12 A. 5l; Kanni Ammal v. 
Ammakunnu Ammal, 23 M. 504, referred to. DURGA 
“Dorr v. Gita, 8 A. L. J. 220 498 





epson 





ter’s son and son of father’ s uncle’s daughter. 

As a sister’s son is a nearer Bandhu than the 
son of father’s uncle’s daughter, the former inherits 
sin preference to the latter. Kxarcarv. Dest 339 


a WIMOW, alienation by—Justifi- 
able necessity—Demand by creditor wnnecessary— 
Accumulation of interest, 

Actual demand by a creditor need not be prov- 
ed to justify a Hindu widow in selling her husband’s 
property to discharge his debt, 

Where interest on the husband’s debt of Rs. 400 
amounted to Rs. 300,and the widow alienated her 
husband’s property to discharge the debt : 

Held, that she acted prudently. MuTHUKRISHNAN, 
Caerry v. ANNAPURNATHACHI, 9 M. L. T. 313, 803 
— ———Alienation—Legal ne- 

cessity—Marriage of daughter—-Feast given on return 

from pilgrimage —Construction of well. 

Money borrowed by a Hindu widow for the 
expenses of the marriage of her daughter is morey 
borrowed for legal necessity. 

Expenses incurred by a Hindu widow in the con- 
struction of a well may be a legal necessity if it be 
proved to be for the benefit of the estate. 

A feast given,by a Hindu widow on return from a 
pilgrimage cannot be said to be so intimately con- 
nected with the pilgrimage as to justify its allowance 
as money expended for legal necessity. MAKHAN LAT; 
v, Gavan SINGH, 8 A. L. J. 18; 33 A. 255 9 




















Alienation—Moveable pro- 
perty—Immoveable property— Legal necessity —Main- 
tenance—Shradh—Mother’s estate—Trustee—Injunc- 
tion restraining alienation, when can be granted. 
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Under Hindu Law a widow is entitled to dispase 
of her moveable property in any manner sho pleases, 
whether such property is stridhan or has been in- 
herited from males. 

Halima v. Asibai, 4 S. L. R. 77; 8 Ind. 
followed. 

A widow is not bound to accept the charity ofjher 
collateral connections for her maintenance or the 
payment of her debts incurred for maintenance. She 
is entitled to reasonable maintenance every month 
including the religious observances of the annual 
shradhs and to the payment of the reasonable main- 
tenance debts, out of her immoveable property, and if 
the rents realized from this property are insuficient 
to provide for this maintenance and to pay these 
maintenance debts, she is entitled for this purpose to 
alienate the immoveable property. 

A widow, as mother of the last male holder, 
acquires a widow’s estate, and isin no sense a trusteo 
for the reversioners. Within the limits imposed on 
her, she has the most absolute power of enjoyment of 
her immoveable property. Where necessary to pro- 
curo her own maintenance or porform prescribed 
religious ceremonies, she has tho right to alienate hor 
immoveable property. 

A sale beyond the legal necessity, that is, beyond 
the powers of a woman, would be binding only during 
the woman’s life-time. It would not bind the 
reversioners. A suit to restrain alienation must be 
founded on specific alienation. A suit would not be 


Cas. 214, 


maintainable to restrain all alienations. Ratanst v. 
UMERBAL 
—_— — Compromise wilh rever- 





sioners—Relinguishment--Construction—Pa tition of 

property in the Lands of widow, effect of—Acceleration 

-~—Agreement. 

A Hindu widow entered into a compromise with 
the presumptice heirs of her husband, where- 
by she gave the zemindari portion of the pro- 
perty to them and retained the sir for herself. 
The agreement laid down that she was to keep 
possession of the sir like her husband without pay- 
met of rent and her name was to appear in the 
revenue papers as its owner. Jt further provided 
that she would have no right to transfer or encum- 
ber the property and that the heirs would take 
possession of it on her death. After the com- 
promise, but during the life-time of the widow, the 
presamptive heirs divided the sir amongst them- 
selves. On her death the next reversioner, then liv- 
ing claimed the entire sir for himself: 

Held, that while by the compromise the widow relin- 
quished her entire estate asa Hindu widow in the 
zemindari of her husband but notin the sir and the 
presumptive reversioners became its absolute owners 
she remained in possession of the sir as a Hindu 
widow, and on her death it devolved on the next 
reversioner. 

Behari Lal v. ‘Madho Lal Ahir Agarwal 29 0, 236; 


Hem Chander Sanyal v. Sarnomai Debi, 22 C, 355; 
Raj Kishore v. Durga Charan Lal, A. W.N. (1906) 


272, 3 A. L. J. 755, referred te. 
Held, further, that the partition of the sir dur- 
ing the life-time of the widow had no binding effect, 
Sham Sunder Lal v. Achan Kunwar, 25 J. A. 188; 
21 A. 71; Fayazal Rahman v. Muhammad Usman, 2 
Ind, Cas, 865, followed. RAMBARAN Rat v. Banse Rat 
26 
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> Widow-—Maintenance—Agreement by 

reversioner to maintain a widow—Haq wich baithi 

rahsi,” meaning of. ; 

The step-son of a widow agreed to maintain her 
during her life-time so long as she remained true to 
the memory of her deceased husband. In a snit for 
arrears of maintenance, it was proved that she was 
leading an unchaste life: 

Held, that she had forfeited her rightto main- 
tenance. 

Where the reversioner of a widow’s husband agrees 
to maintain her so long as she lives as the widow of 
Neba Ram,—the words of the agreement being “Neba 
Ram hag wich bethi rahsi’’,—it was -held that these 
words imply that the widow must lead a chaste life. 

Daulta Kauri v. Meghu Tiwari, 15 A. 382; Vishnu 
Shambogh v. Manjamna, 9 B. 108; Roma Nath v. 
Rajommonit Dasi, 17 C.-674; and Nagamma v. Vira- 
bhadra, 17 M. 392, followed. 

Lachman Kunwar `v. Bhup Singh, A. W.N. (1903) 
226, distinguished. 

Quzre:—Whether the widow would re-gain her right 
to maintenance if she gave up her preseut way of 
living and begin to lead a moral life. Tıka RAM v. 
Wasanpt Bar, 19 P. W. R. 1911 926 


7S right to recover arrears of 
maintenance—Demand unnecessary— Waiver of right 
of maintenance—Burden of proof—Right to clain egw- 

penses of vritams. . 

No demand is necessary on the part of a Hindu 
widow to entitle her to arrears of maintenance. 

The defendant in a widow’s suit for maintenance, 
to successfully contest that right, has to show that 
she either expressly agreed to waive that right or led 
the defendant to believe as a reasonable man that she 
would not claim arrears. 

Rajah Yarlagadda Mallikarjuna Prasadh Nayudw v. 
Rajah Yarlayadda Durga Prasadha Nayudu, 24 M. 147; 
referred to. 

A Hindu widow is entitled to the cost of performing 
such vritams as are usually observed by the widow. 

Sreemutty Nittekirsoree Dossee v. Jogendro Nath 
Mullick, 5 I. A. 55, referred to. SUBRAMANIA AIYAR 
v. MUTHUANNAL, 2 M. W. N. 200; 9 M. L. T. 316; 21 
M. L. J. 432 614 


> ——Will—Age of majority executed 
during minority, validity of 1017 
Maintenance of widowed 
- daughter-in-law —Restriction upon enjoyment of main- 
tenance—Residence at pitralaya—Pitralaya if in- 

cludes house of brother. d 

JA Hinda testator provided in his Will for the 
maintenance of his widowed daughter-in-law, in 
these terms: “If disagreement takes place between 
her and my begotted son or adopted son and she lives 
in my own house as separate in mess, then she will 
get Rs. 100 in cash * *; but if she lives in her 
father’s bouse pitralaya she will get nothing.” 

Held, thnt the expression pitralaya,...her father 
being dead,...is comprehensive enough to include the 
house of the brother, where she is living, and that 
consequently she is not entitled to claim any separato 
maintenance. 

Held, also, that a Hindu testator is quite com- 
petent to impose suitable restrictions upon the enjoy- 
ment of maintenance which he provides for his 
daughter-in-law, and the restriction, in the present 
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Hindu Law —coneld. 


case, that she should not live in her father’s house, 
was not unreasonable. Bioxu Muxnt Dasi v, Satie 
CuanpRa Bose ` 534 


Hu rt—Rioting—No charge of hurt--Common object 
not stated to cause hurt—Bail, order for>sIssue of 
order to be inmediate—Penal Code (Act XLP of 
1860), ss. 147, 823. 

Where accused are charged with rioting and are 
convicted of hurt they should be acquitted especially 
as where the common object charged for the riot 
did not specify the intention to cause hurt. 

Whenarule is issued by the High Court and 
proceedings stayed, and, therefore, a fortiori, wien 
there is an order for bail, Magistrates on receiving 
reliable information thereof should stay their hands, 
then and there. Lan MoHANew, KALI KISHORR, 13 C. 
L. J. 829; 38 C. 293 965 


Hut--Immoveable property—Secont 
Procedure Code (Act V of 1908), s. 102. 


A hut is immoveable property; and a suit for 
a declaration in respect of a hut is, not cognizable 
by the Small Cause Court, and, therefore, section 102 
of the Civil Procedure Code does not apply and a 
second appeal lies in such a suit. Argun RAM Pan v. 
SADANAND SARMA 





Immoveable property—Huit 1 
— — Standing trees 133, 
; MO 418 
Improvement—Right of tenant to remove im- 
provements after expiry of term 923 








——~-—— Widow cannot exchange land 
for the purpose of improvement 

—— S— Building on land of another 
with knowledge of other’s property 


Inherent power of Court. 
Proceours Cons, 1908, s. 151. 
-— _—_ —Sale without araci 











See Civiu 








ment , 
Injunction restraining alienation, when can be 
granted 997 





Substantial deprivation of light 417 





~— m ~ Restraining defendant from executing 
decree obtained by fraud —Purchase of jama by plain- 
. tiff—Recognition of purchase by defendant—Supse- 
quent suit for rent brought against former tenant— 

Fraud 

The plaintif purchased two jamas, The defend. 
ant-landlord brought a suit againet tho plaintiff in 
respect of one jama and obtained a decree, subse- 
quently he brought another suit in respect ot the 
second jama against the old tenant, the vendor of the 
plaintiff, and obtained a decree. The plaintiff 
brought a suit for injunction to restrain the defend- 
ant from executing his fraudulent decree: 

Held, that the decree obtained by the defendant. 
landlord against the old tenants ig fraudulent and 
connot be allowed to be executed against the jama 
in the hands of the plaintiff. SHIB CHANDRA Mookmr- 
JER v. KRISANA CHANDRA Basu 


— temporary —Restraining execution of 
Qecree—Diseretion— Principles to govern disposal of 
application for temporary injunction— Civil ~Proce- 
cedure Code (Act F of 19¢8), O. XXXIX, R.1 (a). 
A Judge cannct be too careful as tọ the mode 


appeal——Cirvil . 


Vol. 1X1 =” 


Injunction—concld. 


in which he permits.the machinery of the Conrt 
to be used for the purpose of enabling the plaintiff 
in one suit to delay the decree-bolder in another 
from obtaining the fruits of his judgment by esecut- 
ing his decree in the ordinary course against the pro- 
perty of the judgment-debtor. - 

The defendants obtained a decree against the 
plaintiff six years ago. 
ity in 1908. In 1910 he institnted a suit to seb asido 

“the decree on the ground of fraud, and applied 
for the issue of a temporary injunction to restrain 
the defendants from executing their decree. The 

~ defendants answered that the suit was not a bona fide 
one, but was instituted for the purpose of delaying 
execution of tho decree obtained by the defendants, 
The Court, without decidfng whether the suit was bona 
fide or not, issued the injunction: 

Held, that‘the Court did not exercise a wise dis- 
cretion; that it ought to have found whether the 
suit, was bona fide or not, and that upon the sole 
ground that the applicant had instituted a suit, whe- 
ther bona jfide,or not, the Court onght not to have 
granted the injunction. BHABHIKAN SINGH v. CHAK- 
RADHAR PERSHAD SINGH 


Insolvency. 


= Sind Insolvency Rules, r. 11—-Ap- 
plication for declaration of insolvency dismissed— 
Fresh application barred without leave of Court 
under B.11—Abuse of process | 12 
Insurance of goods shipped—Claim 
by Insuranca Co,—Subrogation—Assignment—Suit, 
in whose name to be bronght—Eguity against-ship- 
per, if can be pleaded against insarer— Damages to 
be proved at hearing—Suit not to be dismissed for 
default ; 364 
Interest—Bond—Consideration—Untrue recital 
.of cash payment—Amounts actually advanced re- 
coverable —Accounts 996 
—— Excessive rate 927 


Liability of thekadar to pay interest 221 
197 


---~Penalty—Enhanced rate of interest after 
406 


date of default 
—— -~— Act (XXXII of 1839) 221 


Interpretation of statutes — Decree 
under old Civil Procedure Code cannot become 
order under new Code 937 

m Repeal of enactment—Re- 


See PROVINCIAL INSOLVENCY Act. 
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E —Penalty 








trospective effect, 














—Words clear and unam- 


< biguous—~Hardship no criterion 720 
Joinder of causes of action 655 
— of parties and causes of action 565 





Judgment pf Appellate Court &04 


Judicial Officer’s Liability Act 
(XVITL of 1850)—Protection to Judicial Officer 
—Magistrate acting within law—Lmbility for da- 
mages, 4 A 
Where a Magistrate acting in his judicial capacity 

takes in good faith-all the proceedings which the 

jaw permits him to take, he is protected by the 
provisions of Act XVIIL of 1850 and isnot liable in 

damages. Mapso Persuap V. ALI Husain 535 
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The plaintiff attained major- . 
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Judicial proceedings. See CRININAL PRO- 
CEDURE Cops, s. 476. 


Judicial separation. See Divorce Act. 


Jurisdiction. See SMALL Cause Suir. 

- Full Bench—Jurisdiction to direct 

or hold inquiry about conduct of Counsel— Division 

Bench, whether has got power 509 
———Jllegal -exerciso of—Mistake of 

law— Different : 132 




















— Order disposing of property— 
Case appealable to Sessions Court ~ District Magis- 
trate not competent to deal with order 
-—— to romand a case or sanction to 
prosecute 982 
——— —— Suit for recovery of amount under 
Rs. 2,500 and Joss sustained by plaintiffi—Loss 
valued in the plaint at Rs. 16,000 885 
—— —— Value. See VALUATION OF SUIT. 














——Dacoity—Resident of an Indian 
Native State accused of belonging to a gang of dacoits, 
arrested in that State and brought to British India — 
Penal Code (Act XLV of 1860), s. 400—Criminal 
Procedure Code (Act V of 1898, s. 181 (1). 

The words “may be inquired into and tried by a 
Court within the local limits of whose jurisdiction tho 
person charged is” in section 181 (1) of the Code of 
Criminal Procedure, 1898, justify the commitment by 
a Magistrate in a District of British India, to tho 
Court of Session which has jurisdiction over that 
District, of a resident of a Native Indian State arrest- 
ed in the State and accused of the offence of belong- 
ing to a gang of dacoits, although the accused’s 
participation in any dacoity or association with 
dacoits in that District has not been alleged. The 
word “is” after the word “charged” in the said section 
gives the Magistrate jurisdiction equally whether the 
accused has come within the local limits of his juris- 
diction on his own accord or has been brought there 
by force. 

‘Muhammad Yusuf-ud-din v. Crown, 6 P. R. 1897, 
25 ©. 20; 24 LA, 187 (P.C.), Jumma v. Crown, 17 P.R. 
1906; 4 Cr. L. J. 89; Cr. Ap. No. 208 of 1907; and Crown 
v. Magan Lal, 6 B. 622, referred to. EMPEROR v. 
GOBINDA, 1 P. R. 1911 Cx.34P. W. R. 1911 Cr; 84 
P. L. R. 1911 ; 677 


Provincial Small Cause Court— 

Standing trees—Immoveable property—Second Appeal 

— Ciril Procedure Code (Act V of 1908) s. 102. 

Standing trees are not moveable property for tho 
purposes of the Provincial Small Cause Courts Act. 

Umed Ram y. Daulat Ram, 5 A. 564, and Cheda Lal 
v. Mul Chand, 14 A. 30, relied upon. 

Therefore, a suit for recovery of possession of stand- 
ing trees is not cognizable by the Small Cause Court 
and a second appeal lies in such a suit. PURNA 
CHANDRA CHOWDHURY v. KINKRA MANJHI 133 


Small Cause Court—Suit to recover 
money paid as bribe. 

A suit to recover a sum of money from the de- 
fendants who are Police Officers, which it was alleged 
was, the amount of a bribe extorted by them to 
induce them to restrain from searching the house 
of the plaintiff and so putting him to shame, lies in 
the Small Cause Court; such a suit does not fall 
within the second Schedule to the Provincial Small 
Cause Courts Act. Raxiauppin AHMED v. Santran 
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——- Swit, place of—Contract made in a 
. Native State in a British Court—Return of plaint for 
presentation in the State Court. 


A suit was brought in the Dietrict of Jalaun 
against defendants who lived in the Nabha State. No 
part of the contract sued on was entered into in the 
District of Jalaun. 

Held, that the Jalaun Court had no jurisdiction to 
entertain the suit. 

Held, further that the Court had no power to return 
the plaint for presentation to a proper Court in Nabha 
State. Gorur Das v. HANSRAJ 824 


of Civil Court to entertain 
claim relating to pension—‘ Pension,’ meaning of— 
Payment after termination of service--Specific 
agreement of service 8 























— —— to re-open matters 
cided in settlement proceedings 

Suit for declaration that 
pattah tendered was a bad pattah 

— Proprietary title —Decision 

by the Revenue Court—United Provinces Land Reve- 

nue Act (III of 1901), s. 233 cl. (1). 


Where in a partition proceeding a question 
of proprietary title was raised and decided 
against the arpellant, the Civil Courts have no juris- 
diction to entertain a suit regarding the same ques- 
tion. 

Muhammad Sadik v. Laute Ram, 23 À. 291; A. W. 
N. (1901) 86, referred to. ÅZIZ-UL-NISSA v. RASUL 
BANDI 5 


de- 
5I 


























—— Suit by tenant against land- 
lord for recovery of possession on alleged unlawful 
dispossession ~ Specific Relief Act (I of 1877), s. 9— 
Oudh Rent Act (XXII of 1886), s. 108. 


A suit by a tenant against his landlord for recovery 
of possession of land from which he has been unlaw- 
fully dispossessed is not cognizable by a Civil Court 
under section 9, Specific Relief Act, and is barred by 
the provisions of section 108 of the Oudh Rent Act. 

Thakur Abbas Ali Khan v. Mohammad Khan, Select 
Case No. 243, not followed. FATEH MOHAMMAD tv. 
Buawant BHIKH, 14 O. C. 60 I 


——-— of Civil or Revenue 
Court—Presumption—Objection not taken in 
first Court 1005 
Suit for declaration that 
defendant is rent free grantee 813 
— Suit to eject sub-tenant 

1022 
— ————Snit for profits 848 


Suit to rectify mistake 
made by Amin in preparing map in partition 475 

— mm Suit by occupancy-tenanis 
to recover their holding from the possession of their 
landlords-—-Share of the missing brother allowed to 
plaintiff—Reviston—Pleader’s fee not to be allowed 
when rules are not complied with. 

A suit by occupancy-tenants against their land- 
lords to recover possession of their holding which 
was being cultivated by the latter, on behalf of the 
former is cognizable by a Civil and not a Revenue 
Court. 

e 
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——Possessory suit by tenant | 
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Jurisdiction—concld. 


The Chief Court interferes on revision with a 
decision of the Courts below only when the decision 
is substantially unjust. Amir Din v. MEGHA, Y P. 
W. R. 1911 144 





—_— of Civil or Revenue 
Court—Suwit for value of tree—Eaclusive title 
pleaded by parties — Variation between pleading 
and proof, effect of-—-Punjub Tenancy Act (XVI of 
1887), s. 77 (3) (k). 


Plaintiff sued forthe value ofa tree which he 
alleged was planted by him and was his exclusive 
property. Defendant replied that the tree exclusive 
belonged to him, having been planted by him on 
his share of the field. It was not alleged that the 
parties were co-sharers in the tree, on the other hand 
both parties stated that their lands had been separated 
off. The evidence, however, showed that the land 
on which the tree stood was the joint property of the 
parties, though each party set up hisown exclusive 
possession: 

Held, thatthe suit did not fall within section 77 
(3) (k) of the Punjab Tenancy Act, as it was not 
a suit by a co-sharer for a share of the profits. 
The suit was, therefore, cognizable by a Civil 
Court, the variation between pleadings and proof did ` 
not affect the jurisdiction though it may necessitate 
the amendment of the plaint or dismissal of the suit, 

Sultan v. Sher Muhammad, 52 P. R. 1910, 6 
Ind. Cas. 939; 139 P. L. R. 1910, distinguished. 
KANWAL r. Sri, 10 P. R. 1911; 81 P. L. R. 1911 685. 


— Of Court—Pre-emption suit 
414 


of District Magis-~ 
trate, C. and M. station, Bangalore, to take cog- 
nizance of offences against European British’ sub- 
jects 











—Valuation 




















of High Court — Garu 
hills—Fines imposed by Laskars 114 
of Magistrate to take- 
cognizance of crime in the absence of police report 




















of Municipal Courts 
— Act of sovereign power 862 
of Small Cause Court 
—Lease—Plea that holding is an estate within the 
mesning of the Madras Estates Land Act—Onus of 
proof—Suit by shrotriamdar 272. 


Jury; trial by. See ÜRIMINAL PROCEDURE Cops, 
s. 303. 


Kabuliat—Mortgage security for payment of 
rent—Personal liability of tenant—Suit for rent. 
before suit on mortgage, if lies 


Kabulyat, construction of — Road and Public ' 
Works Cesses as levied at present to be paid by lessee 
—Re-valuation—Increase of amount of cesses to be 
payable by whom. s 





Where a tenant agreed to pay “Road and Public 
Works Cesses atehalf-anna per rupee as is levied at 
present”: 

Held, that, in the event of re-valuation, the 
increased cesses would be payable by the tenant. 
KRISHNA CHANDRA v, MOHENDRA Natu, 18 O. L. J. 


212 704 
Kidnapping. See Penat Cons, s. 363. 


Vol-IX]- = 
Lan d—Mortgagə rights in land `- --" 395 


Land Acquisition — Apportionment between, 
zemindar patnidar, and tenants —Reférence by patni- 
dar-—Increase of compensation money —Zemindar’s’ 
right to portion of increased amount. 

In a proceeding under the Land -Acquisition Act, 
the ordinary rule is that.a party who has raised no 
objection to the apportionment of compensation mado 
by the Collector, must be taken to have -accepted the 
award in that respect, and such person, upon a refer- 
ence made by some other party who considers himse!f 
aggrieved by the award of the Collector, is not entitl- 
ed to have it varied for his own benefits. 

gAbu Bakar v. Peary Mohan Mookerjee, 34 O. 451, 
followed. 

Promotha Nath v. Rakhal Das, 11 C. L. J. 420; 6 Ind, 
„Cas. 546, referred to. @ 

But this rule would not apply sihe the scope 
‘and object of the reference obtained by the ag- 

frieved party is not to settle any question of 

apportionment as between himself and another party 
who has not raised any objection to the award of the 

Collector, but merely to obtain a higher amount than 

that ‘allowed by the Collector for the joint benefit 

of both. Bryoy Cann v. P. K. Monoupas, 13 C. L. 

J. 159 582 

Compensation — Landlord and 

tenant — Apportbmnent — Lease, construction of— 

Right of tenant to remove improvements after expiry 
` of term —Effect of term—Deduction whether should be 

made for paying in advance jor period of wnewpired 

portion of lease. 

A lease provided that if on expiry of the term, 
the lessee was unwilling to take a lease of the pro- 
perty again, he would be entitled to remove the im- 
provements made by him: 

Held, that this did nob give the tenant a right 
of renewal upon the same terms but it only enabled 
him to remove any tenant’s fixtures or other move- 
able improvements. 

Held, also, that tlie power reserved to the tenants of 
removing thoir improvements at the termination of 
the lenso, was taken away by the vis major of the 
proceeding under the Land Acquisition Act when 
the land was acquired before the expiry of the term. 

A Tease was granted in 1856 and the reason for 
taking the lease was to grant a lease of the property 
to g coal company: 

_ Held, that the lessee was a tenure-holder and not 
an occupancy-ratyat. 

The componsation to which the tenant was entitled 
was the yearly profit which he made upon the land 
multiplied by the number of years which his lease 
had to run; no deduction being made because 
the money for the whole unexpired period was paid 
ina Jump sum. JOGENDRA CHANDRA v. RAJENDRA 
Narta, 13 C. I. J. 262 923. 
Land Acquisition Act (I of 1894), ss. 

9 (2), 25 (2)—Omission to appear without suffici- 

ent cause—Abdtolute bar to contest Collector's award. 

Section 9 (2) of Act T of 1894, intends that the 
owner of property about to be acquired should ap-, 
pear and state his claim in the manner provided 
therein so as to enable the Acquisition Officer 

"to make a fair, proper and reasonable award based 
upon a proper inquiry. after the proper means have 

been placed before him for holding such inquiry. 

- . Section 25 (2) makes the refusal or omission to com- 

ply with the provisions of section-9 (2)° without? 
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sufficient cause an absolute bar to the applicant’s 

obtaining a greater sum than that awarded by the Col- 

lector. Sucrerary or STATE v. BISHUN Dorr, 8 A. L. 

J. 115 ` 423 

ss. 9, II, 18, 30—Title 
set wp to land already owned by Government Ad- 
judication—Secretary of State, whether should 
be made a party—Award of compznsation—Re-, 
ference. 

The Land Acquisition Act does not contemplate or 
provide for the acquisition of any interest, which al- 
ready belongs to Government in land which is being 
acquired under the Act, but only for the acquisition of 
such interests in the land as do not already belong to 
Government. 

When Government, claiming to be the owner of 
the land, seeks to acquire under the Act the interests 
of other persons therein, and such persons deny the 
title of Government and set up that they themselves 
are the owners and claim compensation on that basis, 
the Collector should determine, for the purpose of fix- 
ing the compensation to be paid to them, whether 
they are owners, as they claim to be, or are only en- 
titled to the limited interest admitted by Government 
to belong to them. 

To such proceedings the Secretary of State need. 
not be made 2 party. 

The word “claimant” as used in the Land Acquisi- 
tion Act, means a claimant to compensation, and Gov- 
ernment is ‘not a claimant, as it does not, in proceed-, 
ings under the Act, claim compensation. DEPUTY 
COLLECTOR, Caticut Division v. Atyavu PILLAY, 9 M. 
L. T. 275 341 
————— ss. lI, 18 341 
— c S. 23— Principle to be adopt- 

. ed in assessing price—Interest—Pleuders fee. 

In case of compulsory acquisition of land, the price 
should be assessed with reference to the probable use 
which would give the owner the best return. In 
fixing the price on this_principle; it is necessary to be 
guided, as far as possible and reasonable, by the-rule 
enunciated by Lord Trursin Hast and West Indi 
Docks Company v. Gattke,3 M. and G. 155; 6 Railw. 
Cas. 371; 20 L. J. Ch. 217; 15 Jur. 261, viz, that the 
Act should be expounded liberally in favour of the 
public and strictly aguinst the Government or Com- 
pany taking land. Thexrateat which the nearest 
lands with similar advantages have been sold within. 
a short period before; and within a few months after, 
the Notification for acquisition is issued, should be 
taken into consideration Anaverage struck from sales 
within a period.of five years before the acquisition, of 
lands situate at different parts of the village with 
greatly. varying advantages and defects, can be no 
satisfactory criterion of the value of the land to be ac- 
‘quired, especially where the price has risen mainly 
since the last three years or so. 

Interest at six per cent. should be allowed from the 
date of the Collector’s taking possession on the differ- 
ence between the amountof the Collector’s awardand 
the price finally assessed. 

In such cases, pleader’s fee in the Court below: 
can be allowed at 5 per cent. on difference between’ 
the award of the Collector and that of the Judge.’ 
Ram Saran DAS v. COLLECTOR or Lanorn,9 P. W.R., 


1911 : 228 
——— sS. 25 (2) 423: 
—— = S: 30 341, 
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Landlord and Tenant-— Adverse possession 
—Burden of proving possession within 12 years— 
- Pleadings —Denial of title - 812 


—— m Apportionment — Lease, 
~ construction of—Right of tenant to remove im- 
provements after expiry of term—Effect of term— 
Deduction whether should be made for paying in 
advance for period of unexpired portion of Tons 





aan aaa aaa a Facts necessary to consti- 
_ tute tenant’s estoppel & 








——— Kabuliat—Mortgage secu- 
rity for payment of rent—Personal liability of 
tenant— Suit for rent before suit on mortgage, if 
lies 660 





=- Lease—Plea that holding 
is an estate within the meaning of tLe Madras Es- 

- tates Land Act—Onus of proof—Suit by shrotriam- 
ate arisan of Small Cause Court 272 
—— Mokarari Jease—Undertak- 
ing to pay rent to superior Jandlord—Enhancement 
of rent payable to superior landlord, a tn 


mokarari rent 3 
——-~— Question whether parti- 


cular plot is included in tenancy—Burden of proof 
—Res judicata ues 2 
— Raiyat ab fixed rate— 
Transfer of shares of holding—Suit by landlord 
against old tenant-- Landlord’s knowledge of trans- 
fer— Decree whether binding on transferee |. 663 
—— Tenant’s right over Jand 
used for the purpose of drying cowdung cakes 


























——— ~ —— Claim {0 or kattubadi against 
Inamdar—Kattubadi not a claim for rent—Madras 
Estates Land Act (I of 1908)—Suit for kattubadi 
laid in Revenue Court—Plaint returned and pre- 
sented to the Civil Cowrt— Limitation—Inte~est —Mad- 
ras Rent Recovery Act (VIII of 1865), s. 87. 

A claim for kattubadi against an Inamdar is not a 
elaim for rent within the meaning of the Madras 
Estates Land Act, 1908.. Such a claim is nob cogniz- 
able by the Revenue Court. 

Where plaintiff instituted a suit for kattubadi in the 
Revenue Court and on the plaint being returned by 
that Court for want of jurisdiction plaintiff presented, 
it to the Civil Court: 

Held, that in computing the period of limitation 
plaintiff was entitled to a deduction of time from the 
date ofinstitution of the suit in the Revenue Court, 
to the date on which the plaint was returred by that 
Court. 

Section 87 of the Madras Rent Recovery Act (VIII 
of 1865), applies toa claim for. kattubadi and interest 
is allowable on arrears due thereon. GopisETTI 
NARAINSAWNI NAIDU v. TALLANRAJU VENCATASUBRA- 
YUDU, 9 M. L. T. 315; 2 M. W. N. 238 642 


— ——- Ejectment ~ Pleading— 

Finding that defendant is tenant—Notice to quit. 

[f neither party in an ejectment suit admits or sets 
up a tenancy, then notice to quit would not be re- 
quired. But where the plaintiff alleged that the 
defendant had been the tenant of the plaintiff but 
subsequently gave up the land, and jb is found that 
the defendant has been in continuous possession of 
the land and paying rent to the plaintiff, the plaintiff 
cannot get khas possession without determining the 

tenancy of the defendant by a notice to quit, 
. 
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Sajjad Ahmad Chowdhry v. Ganga Chiran, 9 0, W. 
N. 460; 1 C. I. J. 116, distinguished. Mozarrar ALI 
v, DAROGHA GOPE | 19 








Holding not transferable 
without landlord’s consent —Plea of non-transferability 
when could be raised and by whom—Transfer whether 
void or voidable. 

There has always been uncertainty, and some 
divergence of opinion, ag to whether the sale of a 
holding without the Jandlord’s consent is absolutely 
void or only void as against the landlord, and many 
Judges have held that the latter view was correct, 
and that when neither the tenant nor the landlorg 
was concerned in the case, nor anybody deriving title 
from the landlord, such asa tenant settled by him 
on the land, the question of twansferability did not 
arise. 

If a holding be not transferable without the land- 
lord’s consent and the transferee sues for possession, 
the defendant, who is a tenant settled-on the land by 
the landlord, is undoubtedly entitled to take the plea 
that the holding is not transferable. 

But in a case between two purchasers without the 
landlord’s consent, the question of transferability 
does not arise. BAHAR MAHMUD v. SADER Mamimi 


—————— Madras Rent Recovery Act 
(VIII of 1865 ),s.11—Imnplied contract— Question of 
fact or law—Term- of pattahs—Paddy crops raised 
on punja land —L’osition of Collector in management 
of estate. 

A provision in a pattah that the ryot must pay the 
melwaran or tinva, if through his fault the lands 
are not cultivated, is reasonable and calculated to 
protect the just interests of the zemindar. A condi- 
tion that the ryot should not alter, without permission, 
the form of the land is vague and indefinite and ought 
not to be inserted. 

A clause that the ryot may relinquish atthe end 
of the-Revenue year, according to the provisions of - 
the Rent Recovery Act, the lands not required by him 
is proper. ~ 

“ Where it appeared that money ret at a fixed rate 
was substituted by the Collector in 1815 for waram 
in respect of punja lands and rent at the same money 
rate had been paid up to the present time: Held, that 
the Court was bound to imply a contract in law to 
pay rent at the same rate for future years. 

A ryot can cultivate paddy crops on punja lands 
without any additional payment, ifhe does not use 
the zemindar’s water, under the patiah held by him. 

It cannot be laid down as a broad proposition that 
the question of implied cortract is one of fact, In 
the Act the term “implied contract” is used in the 
sense in whichit is used in English law. It may be 
an inference of fact when we use the term as involv- 
ing an agreement based on offer and acceptance. It 
may be a question of law when the question depends 
upon inferences to be drawn from adrgitted facts or a 
number of documents. 

The term also includes cases where the Jaw itself 
implies a contréct or rather imposes “one upon the 
parties. i 

Lachmeswar Siigh v. Monowar Hossein, 19 C. 253 at 

p. 254; 19 I. A. 48; Chokalingam Pillai v. Mayandi 
Chettiar, 19M. 485, relied on. 

Sriparapu Ramanna v. Mullikarjuma Prasada Naidu 
and Bhupathi v, Raja Rangayya, 17 M. 48at p. 54; 
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Vehkatanarasimha v., Ramasami, 18 M. 216 at p. 223 


and Lodali Brahmanna v. Rajah Rangayya Appa Row, 


2 M. L. J. 292, referred to. 

Where in the case of any 1yot, his relation to the 
zemindar is the offspring of contract between the 
„parties, the terms ofthe contract govern such relation; 
where it is not, the law would imply a contract in 


favour of the continuance of the status quo unless the - 


plaintiffs are able to show to the contrary. 

Where an arrangement has been in force for more 

than 80 years and accepted by previous zemindars, it 
is not open to the plaintiffs to question it. 
a The position of Collectors in the management 
of estates ig not similar to the caso of trustees 
granting leases on low and favourable rates. Nacu 
Cuerry v. BHASKARAa 2 M. W.N.6;9 ML. T. 
191 4 





—— Madras Rent Recovery Act 
(VIII of 1865), s.11—Reverter to varam rate— 
Collector’s sanction, whether necessary—Implied con- 
tract—Whether a question of fact or of law. 

The rule as to Collector's sanction for enhance- 
ment of rent does not apply when the landlord 
merely claims to revert to varam when there is 
no contract. 

The question of implied contract under section il 
of the Madras Rent Recovery Act is a question of fact 
and it is notopen to the High Court in second appeal 
to interfere with the findings of the lower Appellate 
Court on the point. 

If, however, from admitted facts tho only infer- 
ence open to the Courts isa particular thing and the 
lower Court fails to draw that inference, the matter 
may be said to be one of Jaw, into which it may be 
competent to the High Court to enter in second 
appeal, 

Siriparapu Ramanna v. Mallikariuna Prasad Naidu, 
17 M. 43 at p. 47; Mallikarjuna Prasad Nayaduw v. Lak- 
shminarayana, 17 M. 50; Brahmanna v. Appa Row, 2 
M. L. J. 292, referred to. 

Nagu Chety v. Bhuskara, 9 Ind. Cas. 41; 2 M. W. N. 
6, explained. MALLIKARJUNA PRASADA v. VENKATA 
VASUDEYA, 21 M. L. J. 156; 9 M. L T. 329 169 
———Madras Rent Recovery Act 

(VIII of 1865), ss. 88, 39— Right of landlord to pro- 

ceed against lessee of melvaram right under ss. 88 
and 39. - 

. » A landlord can proceed, under sections 38 ani 39 of 
Madras Rent Recovery Act, 1865, against a middle- 

man who has taken a lease of the melvaram. 

Muthusawmi Pillai v. Arunachellam Chettyar, 29 M. 
79; 15 M. L. J. 861, referred to. CHITHAMBARAM V. 
BOMASUNDRAN, 9 M. L. T. 354 261 
m — aman Mulgeni lease — Enhance- 

ment of assessment— Who should pay enhanced assess- 

ment. 

In a mulgeni lease, the pattadar is liable to pay any 
enhancement in Government revenue and he cannot 
claim proportignate contribution from the tenants. 

Vidyapurna Tirthaswami v, Ugganw, 20 M. L. J. 640; 
1 M. W. N. 332; 8 M. L. T, 173; 7 Ind. Cas. 321; fol- 
lowed. Basu KUNTHY v. VENKAMM® Heeapral, 9 M. 
L, T. 335 26 
~om Nonpayment of rent for 

many years—Limitation—Adverse possession—Dis- 

possession of landlord. ` 

When the relation of landlord and tenant exists 
botween two persons in respect of any property, the 
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mero non-payment of rent, though for many years, is 

not sufficient to show that the relation has ceased. 

Nor would the possession of the tenant be adverse 
-until he openly repudiates the tenancy. 

Where the defendant, a tenant under the plaintiff 
landlord, in a written statement filed within twelve 
years of the present suit for possession in a rent suit, 
repudiated the title of the plaintiff, though a portion 
of the period covered by the rent suit was beyond 
twelve yoars of the present suit: Held, that the present 
suit was not barred by limitation. Ram Newaz v. 
Suasnt BusHan 119 


—— ‘Notice to guit—Notice b 
Some of the landlords—Whether good. è 
Though in England any joint tenant may puban end 

to his demise, so far as it operates on his own share, 
whether his companions join him in putting an end 
to the whole lease or not, yet, according to the 
Indian decision, the relation created by contract 
with several joint landlords continues until there 
exists a new and complete volition to change it. The 
rule is different in the case of trespassers and also in 
the case of tenants when khas possession is not 
sought for, but this would seem tobe law in the 
case of tenants when khas possession isthe relief ask- 
ed for. 

Gopal Ram Mohroi v. Dhakeswar Pershad, 35 C. 807, 
7 0. L. J. 4393, followed. 

Therefore, a notice to quit given by some of the 
joint landlords is bad. SURENDRA Naru Roy a 
KRISANA SAKHI Dasr, 15 C. W. N. 239; 13 0. L. J, 
228 110 























Occupancy right —Stipula. 
tion not to touch the land without obtaining a cowle 
for the next fasli—Ejectment suit —Onus. 

In an ejectment suit by an inamdar the onus is on 
the plaintiff to prove his title to eject. 

A stipulation by the ryot that he will not touch 
the land without obtaining a fresh cowle from the 
landlord is merely an undertaking on his part that he 
will not commence to cultivate it in the next year 
without first obtaining a cowle, and is perfectly con. 
sistent witha right of occupancy. VENKATA SUBBA- 
RAYA v. DARAPPAREDDI, 9 M. L. T. 213 566 


Position of intermediate 
holder between the zemindar and the cultivating ten- 
ant—Plea of permanent tenure—Payment of unvary- 
ing rent for along period, whether establishes perma- 
nent tenwre—Payment of rent after expiry of 
muchilika—Tenancy from year to year— Suit in ejecta 
ment—Limitation—Limitation Act (XV of 1877), 
Sch. I, art. 189—Madras Estates Land Act (I of 
1908) — Occupancy rights. 

The mere payment of an unvarying rent for over 
fifty years by an intermediate holder between the 
Zemindar and the cultivating tenant does not by itself 
establish a pei manent tenure. 

The defendant, who in a suit in ejectment by the 
jandlord, pleaded a permanent tenure on the ground 
that he was an intermediate holder between the 
zemindar andthe cultivating tenant, was styled in 
various Government proceedings as a mokhasadar and 
had- been paying a uniform rent for a long series of 
years: Held, that he was estopped from claiming 
occupancy rights under the Madras Estates Land Act, 
1908, as that was inconsistent with his case as to sub. 
ordinate tenure. 
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A tenant, who from the time of expiry of the 
last of the muchilikas, executed in favour of his 
landlord, was found to have been paying rent to the 
latter which he accepted, is a tenant from year to 
year, and limitation runs in favour of the person. 
who asserts permanent rights in the property only 
from the date of the termination of the tenancy, 
article 1389 of the Limitation Act being applicable to 
the case. p 

Srinivasa Aypar v Muttusawami Pillay, 24 M. 246; 
Seshamma Shettati v. Chicxraya Hegade, 25 M. 507; 
and Ramasaumi Naick v. Thayammal, 26 M. 488, 
referred to. 

Sankaran v. Periasawmi, 13 M. 467, Parameswaran 
Mumbanoo v, Krishnan Tengal, 26 M. 585; Vadapalti 
Narasimham v. Dronam Raja Seetharama Murthi, 31 
M. 163; 3M. L. T. 56; 18 M. L. J. 26, distinguished. 
SULLEE ÅBHOYEE v..Krisuna Rao, 9 M. L. T, 224; 21 
M. L. J. 166 141 


kaag Suit by a co-landlord for a 
share of rent— Other landlord made defendant with 
tenant — Collusion‘ between defendant landlord and 
tenant—Maintainability of suit, 

Zand W wero co-owners of a house and a shop of 
which U was the tenant. W used to collect the rent. 
Z suspecting the good faith of W. serred U with a 
notice directing him not to pay his ! Z's) share to W. 
Shortly after the notice Z sued W for partion of his 
share. In spite of the notice and while the partition 
proceedings were going on, U collusively, with or 
without making any actual payment, obtained a 
receipt from W not only for arrears of rent but also 
for rent in advance. After the termination of the 
partition suit, Z sued for his share of rent making 
both U and W defendants. It was contended in 
defence that Z being a part owner could not sue 
“and, farther, that payment to W was a full discharge 








* for the rent due: 


Held, that under the circumstances of tho case, the 
shit was maintainable. 
_ Durga Charn v Jamna Dassee, 12 B. L. R. 289; 21 W. 
R. 46, followed. ZIA-UD-DIN v. MUHAMMAD Umar, 8 A. 
LJ. 54, 33 A. 308 











— Suit for declaration that k 
pattah tendered was abad pattah—~Jurisdiction of 
Civil Courts—Iladras Estates Lond Act (I of 1908). 

A suit by a tenant for a declaration that a pattah 
‘tendered by his landlord is a bad one, is cognizable 
by the Civil Court, 

Zamindar of Kttyapuram v. Sankavappa Reddiar, 27 
`M. 483, applied. 

The. passing of the Madras Estates Land’ Act 
(I of 1908) does not affect the tenant’s right to a de- 
claration in a suit instituted before the Act came into 
force. SAMIASI Kavonpan V. AKKULAMMAL, 9 M. L. 


T. 282 - 278 


— a- Duit in ejectment—Madras 
Estates Land Act (I of 19.8), s. 6—Occupancy rights 

— Liability of tenant to be ejected. 

A tenant in possession of ryoti land is not liable 
to be ejected, if the suit in ejectment against him by 
the landlord was pending or the appeal against the 
decree therein was pending at the time of the coming 
into force of the Madras Estates Land Act of 1908, 

. as the tenant in possession of ryott land at that date 
-acquired decupanoy rights, 
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Gorakala Kanakaiya v. Janardha Padhai, 8 Ind. Cas. 
736; 1 M. W. N. 841; 9 M. L. T. 64 (F. B.), followed. 
VATTIKUTTY RAJANNA v. BHUJANGA Row, , 9 M. L. T. 
340 ` 160 











Tenant owner of materials, house in 
town—Transfer of house by tenant—Re- entry: by land- 
lord, right of. 

A tenant, who is the owner of the materials of a 
house in 8 town, cannot only sell the materials but 
also the right to occupy the house, in the absence of 
some special contract or custom to the cor trary, and 
such sale does not give the ground-landlord a right 
of re-entry. 

Sankata Prashad v. Bansgopal, S. O. A. No. 202 oe 
1898, referred to. BANWARI LAD v, RAINA 427 


m- — Tenants right to sell site of 
his house— Transfer, effect of —Custom— Evidence— 
Wajib-ul-arz, construction of. 

The Wajib-ul-arz of a village provided: “A ryot who 
sells a house pays ono-fourth of the sale consideration 
to the Zémindar, and the latter, if he desires to do so, 





_ takes one-fourth of the materials of the house”: 


Held, that tho Wajrb-ul-arz indicates that the 
materials of the houss alone can be sold by a tenant 
unless the Zemindar consents to the maintenance of 
the house by a transferee from the tenant, and that 
though the wajib-ul-arz may not be binding on the, 
tenants, they being no parties to it, yet it shows ihat 
the views of the Zemindar were. 

Clear and cogent evidence is needed to prove a 


“custom, 


To support the custom that a tenant has a right 
to sell his house including its site, sevoral sale- deeds of 
houses in the village were put in evidence, but there 
was nothing to show under what circumstances these 
deeds were executed: 

Held, that this evidence was entirely insufficient 
to establish the custom, and that the case was 
governed by the Full Bench ruling jin Ram Bilas 
v. Lal Bahadur, 30 A. 311; A. W. N. bbe) 112; 5 A. 
L. J. 456; 4 M. D. T. 169. 

Obiter:—Thero is a tendency.i in this province to set 
up in villages customs which are subversive of the 

rights of property, e.g, ù custom which in facb takes 


“from the Zemindar the right to the site of a tenant’s 


holding on the determination of the tenancy. 
The claim of a tenant to transfer a right of 16si 
dence really amounts to this that he may by assign- ` 


‘ment transfer to a stranger a right of residence 


without the consent of the Zemindar, and so force 
upon the latter a tenant who may be distasteful to 
him. It prevents the landlord from resuming occu- 
pation of his land when a tenant, selected and 
approved of by him, chooses to give it up. It is the 


‘change of a right of tenancy into a right of 


permanent tenancy. MUHAMMAD USMAN v. BABU, 8 A. 
L. J. 61 314 - 
————— — Transfer o of holding — Re- 
cognition of transferee by landlord=-Rent recetpt— 
Marfatdar—Road-cess return—Entry in return—Men- 
tion of transfeyee as sarbarakar, effect of. 
When a. landlord receives rent he may, very 
naturally enter in the rent receipt not only the name 
of the tenant, bat also the name of the person who 


“actually pays inthe money, and itis not necessary 


from that fact to fix him with any ‘recognition of the 
latter. 


Wo IKI a 
Landlord and Tenant—concld, 


But if in a road-cess return filed by the landlord, 
a holding bé described as that of N. (deceased) and T 
be doser ibed as sarbarakar this would be a strong 
piece of evidence that in the opinion of the landlord, 
T. has really some connection with the holding; and 
that if the Court, comes to the conclusion that the 
landlord has recognised Ti, as his tenant, it cannot be 
said that the Court has committed any error of Jaw 
Barona Prosan Roy v. TABAK Nata Mannan 557 


Lease, construction of 923 


Condition as to pre emption and pre-mortgage 
g im favour of lessor—Whether ‘enforceable specifically 
—‘fransfer of Property Act (IV of 1882), s. 10, 
A provision ina lease deed that should necessity 
for alienation arise by the lessee, who had permanent 
rights, the property would be surrendered to the 
lessor, is valid under section 10 of the Transfer of, 
Property Act and it is specifically enforceable against 
the covenantor and persons claiming under him. 
Defendants, who held the lands under a perpetual 
lease under the plaintiffs’ devaswam, agreed to sur- 
render the land to the devaswam should necessity 
arise to alienate it. Contrary to the stipulation, the 
defendants mortgaged the land to 5th defendant. 
Held, that plaintiffs were entitled to redeem the 
Sth defendant. MANKOOTHIL CHETHUKUTTI v, KAL- 
YANBATH KUNHUNNI, 9 M. L. Y. 434 


—— -y permanent—Grant by proprietors— Central 
Provinces Land Revenue Act (XVIII of 1881)— Cen- 
tral Provingcs Tenancy Act (XI of 1898). 

There is nothing in the Central Provinces Land 
Revenue Act and in the Central Provinces Tenancy 
Act prohibiting the proprietors themselves from 
granting permanent leases in consideration of valu- 
able improvements to be made in the village, at any 
rate before thosé Acts were passed. RAJIBA GAUNTIA 
v. Bast KAHAR 113 


Legal practi toners Act (XVIII of 

1879), SS. 13, 14, 15—Pleader—Profession- 

„al misconduct—Agreement for payment of fee on event 
of success, illegality of. 

Two pleaders entered into an agreoment with a 
client whereby the client agreed to pay them Rs. 7,000 
in the event of-their successfully winning the case. Tke 
‘agreement was registered, but was never acted upon: 

* Held, that the agreement, if not actually illegal, 
_was highly objectionable; but the pleaders concerned 
under the circumstances of the case were not. guiity 
of grossly improper conduct in the discharge of their 
professional duty and that the case was not a fit one 
“for the High Court to interfere under the Legal 
Practitioners Act. 

Ganga Ram v. Devi Dass, 61 P. R 1907: 45 P. W. R. 
1907; 33 P. L. R. 1907 (F. B.), referred to. Mirza 
AFZAL BEG v. JYOTI SWARUP, 8 A. L. J. 151 130 
— — — SS. 13, 14—Unprofes- 

sional condugt—Entering deliberately into false de- 

fences in suits with intention to defraud. 

Entering deliberately into false defénces with the 
intention to defraud others of theiv just claims, is a 
ground for action under sections 13 and 14 of the 
Legal Practitioners Act. 

_ Therefore, where a Muktiar made defences which 
_ were deliberately false, and colluded with third 
parties with a view to injure and defraud his oppo- 
-Rents who, were other members of the same family: 
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` Held, that this wasa reasonable cause for taking 


action against the Muktiar, AKHOY NARAIN, In re 
362 


- —— s. 14 130 
——— ——— S. 14 — Unprofessional 
Conduct 362 
—_— — aan s. 14, paras. 4, 5 
and S. 40—interim suspension—Report—Inves- 
tigation—-Explanation of legal practitioner —Orimi- 
nal Procedure Code (Act V of 1898), ss. 195, 476— 
Judicial proceeding—Proceeding under Legal Practi- 
tioners Act not properly before Court. 

The provisions of section 40 of the Legal Practition- 
ers Act apply to interim orders of suspension mado 
under para. 5 of section 14. 

In ve Kristo Lall Nag, 10 C. 286, followed. 

“Investigation” in para. 5 of section 14 means 
investigation in the High Court. 

Itis only after a report to the High Court undor 





“para. $ of section 14 that poner is given to sus- 


pend under para. 5, 

A Muktiar was not called upon tò show cause under 
section 40 and there was no report submitted by the 
District Magistrate who suspended him under para. 5 
of section 14: 

Held, that the order of suspension was withoub 
jurisdiction and must be set aside. 

A proceeding under the Legal Practitioners Act, 
which is not properly initiated, is not a judicial pro- 
ceeding in the course of which a prosecution may bo 
directed by the Court under section 476 of the Crimi- 
nal Procedure Code, Inve BAJRANGI SHAHI, 15 C. 
W. N. 269; 13 ©. L J. 457 22 





S» 14—Procedure — Pro- 
ceeding to be separate and distinct—Report—Opin- 
ion. 

The provisions of section 14 of the Legal Practi- 
tioners Act must-be obeyed, and the procedure there- 
in prescribed must be strictly followed from first to 
last. 

A proceeding against a legal practitioner mush bo 
separate and distinct and cannot be made part of a 
criminal proceeding. 

The report to the High Court must be accompanied 





by the opinion of the officer making the report. Inre 

Fazcar RAHMAN, 15 C. wW. N. 764 

—— S. 15 130 
—— s.40 225 


Letters of Administration — Grant to 
one legatee—Right of another legatee to sue for 
legacy without taking ont fresh Letters of Adminis- 
tration 122 

—— a Creditor—Insolvent debtor— 
Grant to creditor. 

Letters of Administration to the estate of a deceased 
insolvent may be granted to his creditor. MAKHAN 

Laut, In the goods of, 15 C. W. N, 350 916 


Letters Patent (Calcutta), s. 39 








Libel—Libel by innuendo—Proof whether libellous 
expression refers to plaintiff—Evidence of express 
malice, whether relevant. 

Plaintif advertised in a newspaper that a pice 


‘ture painted by that great artist, Ravi Varma, was 


for sale. In the samo paper a correspondent styling 


- himself ‘Anti-humbug’ expressed a doubt about the 


i110 
Libel—coneld. 


genuineness of tho picture advertised as the produc- 
tion of Ravi Varma. Plaintiff sued the correspondent 
for libel:— É 

Held, 

(1) that in the absence ofa plea of justification, 
evidence, that the picture was devoid of artistic 
merit, was only admissible with reference to the plea 
of fair comment; 

(2) that the latter did not impute bad faith to 
plaintiff or reflect on his honesty and hence there was 
no libel; 

(3) that onthe finding that the words were not 
libellous of plaintiff's character, evidence of express 
malico was not admissible. Narasinca Row v 
JCASTURIRANGA AIYANGAR, 9 M. L. T. 230; 2 M. W. N. 
226 279 
Lien—Sale or mortgage of goods notin ari 


of vendor. See VENDOR AND PURCHASER. 


Limitation—Adverse possession against mort- 
gagor—Mortgagce bound to sue within 12 years 





-m Agent failing to pay to a third person 
according to instructions of principal—Third person 
recovering from principal by suit — Principal’s 
snit against Agent : 

= Chur land — Possession 554 


Contract for building of a well— Well 
| completed but not approved of—Suit for refund of 


money paid to contractor i 
4 Correcting entry in record of rieta 




















—— ~ Court closed on last day of period for 


bringing suit under s. 106, Bengal Tenancy Act— - 


Institution of suit on ve-opening —Saving of tipita 
= ————Decree ew parte~Decree set aside as 
against one of several judgment-debtors—Subse- 
quent decree against him—-Execution 97 
aman a Hixecution of decree—Application by 
heir who has not obtained succession certificate — 
“Tn accordance with law” 80 
—— -—~Bxecution of restitution order 246 
—_—— Foreclosure, suit for—Possession, suit 
for, barred by limitation, effect of 038 
Mortgagee undertakine to pay both 
the prior and subsequent ountS together—First 
mortgage redeemed without payment of the second 
mortgage— Breach of condition—Cause of action 




















a 


_____~-—-——Non-payment of rent by tenant for 
sib 119 


many years = 
` Purchase of debutter property—Suit 
133 


ver possession 
i nian Redemption after time fixed for pay- 
ment without obtaining ka aan an aa ay 
asion by mortgagor, limitation for 

` POPS Redemption by co-sharer 572 
___-—-----— Rent decree under Oudh Rent Act not 
exceeding Rs. 500 in value—Limitation for execut- 
ing said decree 240 
Settlement under Oudh Law 391 

——— Suit against surety—Death of executor 
—Administration bonds 935 
Snit for kattubadi laid in Revenue 
Court—Plaint returned and presented to the Civil 
Court 642 
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—_—— Suit for possession by purchaser at 
Court auction—Symbolical possession 271 
Suit by purchaser from a member of 
a joint Hindu family alleged to have been out of 
possession 
-_—-—— Suit for return of sale proceeds wrong- 
fully attached 77 
kanan Suis for value of moveable property 
wrongfully attached f F74 
——Suit to set aside alienation— Guardian 
—Alienation—Setting asido conveyance—Fictitious 
sale by guardian—Transaction void or voidable— 
Alienation by guardian de facto 3 
= Tenancy from year to piman ip 























ejectment 
=———Vendor and pwrchaser—Arrangement 
between vendor and purchaser that purchaser 
should pay off vendor’s creditor out of purchase- 
money — Purchaser whether trustee 988 
= Widow exercising urima right 155; 














—— Bengal Tenancy Act (VIII of 1885), 

Sch. III—Dispossession of tenant by landlord—Land- 
lord selling holding in execution of rent-decree— 
Landlord’s hand in the ouster—Suwit for possession by 
tenant—Rent-decree by ticeadar after expiration of 
lease— What 15 liable to be sold. ` 


When a tenant is dispossessed of his land by an- 
other tenant, and the landlord has a hand in the 
ouster, tho special limitation laid down in Schedule 
IIT of tho Bengal Tenancy Act applies to a suit for 
recovery of possession. 

When a landlord sells a holding in execution of a 
decree for rent, and the holding is purchased by 
another raiyat, the special limitation will apply. 

Amin-ud-din Munshi v. Ulfut un-nissa Bibi, 18 
©. W. N. 108; 3 Ind. Cas, 315; 9 C. L. J, 181, followed, 

Obiter dictum:—When a ticcadar obtains a decree 
for rent after the expiration of his ticca all that he 
can sell is the right, title and interest of the 
tenant and not the tenure. 

Srinant Roy v. Mahado Mahata, 31.0. 550, followed. 

Conflict of authority on the point pointed out. 
Natapar Jana v. RUDRA NARAIN 625 


Limitation Act (XV of 1877), s. 4, 
Sch. Il, art. 179—Decree ex parte—Decgee 
set aside as against one of several judgment-debtors— 
Subsequent decree against him—Execution—Limita- 
tion. 

A decree for sale on a mortgage was passed against 
several defendants jointly on the 25th of August, 
19C0, and mado absolute on tho 21st December, 1901. 
As against one of the defendants the decree was ew 
parte, and it was set aside as against heron March 
llth, 1502. Subsequently, a decree was passed on the 
merits against her also on November. 16th, 1904. As 
agains’ her the decree was made absolute on Novem-_ 
ber 27th, 1905. An application for execution of both 
the decrees was made on December 21st, 1905: 

Held, that the second decree supplemented and 
completed the frst decree and it was from the date 
when it was made absolute that the time under the 
Statute of Limitation began to run and that the 
application was not barred. AsHFAQ HUSAIN v. GAURI 
Samar, 15 ©. W. N. 370;8 &. L. J. 332; 180. LJ. 
351; 9 M, L. T. 380; 13 Bom. L. R. 867; 33 A. 264 

975 P. C, 
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Tamam SS. 5, 12—Punjab Courts 
Act (XVII of 1884), s. 14 Rules wnder Rule 4 (ii) 
—Copying Agent, status of—Application to copying 
Agent not proper application—Application for copy 
of judgment and decree made after expiry of period 
for appeal—Exclusion of time spent in obtaining 
copies— Gross negligence—Eatension of time for ap- 
peal, 

Judgment in a case was pronounced by the Divi- 
sional Judge, Delhi, on 24th February 1908. The 
appellants did not apply for a copy of the 
judgment and decree themselves but came to 
Eahore and engaged a counsel to file an appeal 
on their behalf. On 16th May the counsel sent a 
letter to the Copying Agent, Delhi District, ask- 
ing him to supply the requisite copies. But no 
copying fee having been remitted with the letter, 
the Copying Agent wrote back saying that he could 
not file an application for the copies asked for 
unless the necessary money was sent to him. 
On this Rs, 4 were remitted to him by money order 
ow 2ist- May. On receipt of this money on 28rd 
May, he applied for the copies on 25th idem, ob- 
tained them on the same date and forwarded them 
to the'appellant’s counsel, who filed a memorandum 
of appeal on the 29th May: 

Held, 

(1) that the appeal was filed out of time; 

(2) that the Copying Agent was not an officer ot the 
Court‘to whom application for copies could be pro- 
perly made under Rule 4 (it) of the Chief Court Rules 

_made under section 14 of the Punjab Courts Act, that 
he could not be regarded as of a higher status than 
a private agent of the appellants and that, therefore, 
an application to him could not be treated asa proper 
application; 

(3) that the proper application for copies was made 
for the first time on the 25th May, that is, one day 
after the period of limitation prescribed by law for the 
appeal to the Chief Court had expired, and that, 


oe 


therefore, no deduction could be allowed under section - 


12 of the Limitation Act for the period spent in 
obtaining copies’after the 25th May; 

~ (4) that the appellants were guilty of gross 
negligence and were not entitled to an extension 
under section 5 of the Limitation Act. AsHiq Hus- 
‘sagn v. ALI BaxasH, 61 P. L. R. 1911 381 


SETS S. 1lO—Purchaser whether a 
_ trustee, 988 
—_ ——-— 5.12 . 381 


——— S. 14, scope of —“ Defect of 
jurisdiction or other cause of like nature?—* Unable 
to entertain” —Defect in jorm—Misjoinder of parties 
or causes of action. 











Section 14 of the Limitation Act does not apply to 
a case in which a plaint is found to be bad by reason 
of misjoinder of causes of action and parties and is 
returned for anfendment. 

The words “is prosecuted in good faith in a Court 
which from defect of jurisdiction or other cause of a 
like nature is unable to entertain it” do not extend 
to cases in which a Court can entertain a suit, but is 
unable to passa decree by reason of defectin the 
form of the suit. 

The.words “unable to entertain” are not identical 
, With “unable to decide”, i 
A : ae : 


GENERAL INDEX. 


1111 


Limitation Act—(1877)—contd. 


An improper joinder of parties or causes of action 
is not “a cause of a like nature” within the meaning 
of section 14, ` 

Raja of Faridkote v. Sirdar Gurdyal Singh, 34 P. R. 
1898; Narayanan Chetty v. Kannammai Achi, 28 M. 
838 and India Publishers Limited v. Aldridge, 85 C. 
728 (F. B.); 12 C. W. N. 473, followed, 

Mathura Singh v. Bhawani Singh, 22 A. 248, (F. BJ), 
dissented from. ALLAN KHAN v. Dost MUHAMMAD, 8 
P. R. 3911; 77 P. L. R. 1911 ; 680 


— S. 20— Payment of interest by 
principal, whether saves limitation against surety, 











Payment of interest by the principal debtor to the 
creditor, will not save limitation as against the 
surety and cause limitation to run from the dato 
of such payment. 

Gopal Daji v. Gopal bin Sonu, 28 B. 248; 5 Bom, 
D. R. 1020, followed. SASI Arrancar v. Lax, 9 M. 
L. T. 263; 21 M. L. J. 455 F 8 


———— S. 22 — Svit by managing mem. 
bers of Hindu family—Subsequent addition of other 
members 739 

—— — S. 26 846 


m S. Z6—Easement—Right to 

use of water—Continuous user, if necessary — Enjoy- 
ment without interruption whenever occasion required 
—Uncertainty in mode of wser—Different openings 
made in embankment—Permissive user—Payment for 
repairs of bundh. 

In a suit for declaration that the defendant 
had no right to use the water of the plaintifi’s 
tank for irrigating his lands, it was found that the 
water had always been used for irrigating the defend- 
ant’s lands for more than 20 years, whenever it was 
necessary. 

Held, that it is not necessary to prove an annual or 
continuous user in an easement of this character. Tho 
statute only requires enjoyment and not actual user, 
and it is sufficient if it is proved that the right has 
been: substantially enjoyed for the requisite period 
whenever occasion required. 

Budhu Mandal v. Maliat Mandal, 3) C. 1077, relied 
upon. 

Hollins v. Verney, L. R.13 Q. B. D. 304; 53 L. J. 
Q. B. 430; 51 L. T. 758; 33 W. R. 5; 48 J. P. 580, dis- 
sented from. 

It was found that the openings mado in tho 
embankment were different in different years ac- 
cording to the heightof the water but the channels 
through which the water was taken were not 
different: 

Held, that there was no such uncertainty in the 
mode of user as to make it indefinite and that thero 
was nothing to prevent the defendant from acquiring 
a prescriptive right. . 

The defendant being interested in the repair of 
the bundh, as he had the right of irrigation, had 
paid a sum of money 50 years ago for the repair of 
the bundh: 

Held, that the arrangement entered into at that 
time to use the water of the tank did not make tho 
user permissive, GHASIRAM V. ASIRBAD, 15 C. W. N. 














259; 18 C. L. J. 670 69 
———— S. 28 285, 846 
SS S91 377 
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— ———— Sch. I, arts. II and 
29. - 


The plaintiff, after having unsuccessfully pro- 

~ ceeded under the claim sections.of the Civil Procedure 

Code, sued the defendant for the return of the sale- 

proceeds realised by the sale of property which 

plaintiff alleged was his and had been wrongly 
attached: 

Held, that the suit as to limitation was governed 
by article 29 and not under ariicle 11. 

Article 11 deals with a suit bya person to establish. 
his right to, or to the present possession of, the pro- 
perty comprised in the claim pétition. Article 29 
deals with a suit for compensation for wrongful 
seizure of moveable property under legal process. 

- VENKATACHELLUM CHETTY v. Nacappa CHETTY, 4 Bor. 


L. T, 45 773 


— art, 14—Setting aside 

‘order without jurisdiction. 

Article 140f Schedule II of the Limitation Act of 
1877 does not apply where the order in question has 
been passed without jurisdiction, and does not requiru 
to beset aside. ; 

Bijoy Chand Mahatab v. Kristo- Mohini Dasi, 21 C. 
646 and Narendra Lal Khan v. Jogi Hari, 32 C. 1107, 
2 0. L. J. 107, followed. Hari CHANDAN v. SECRETARY 
oF Starz, 15 C. W. N. 800 ` 688 
aman — mMm M art. 29 773 
arts. 29 and !20 




















—Suit for recovery of value of moveable property’ 


wrongfully seized and sold in ewecution of a decree. 

A suit torecover the value of moveable property 
wrongfully seized and sold in execution of a decree 
is one for compensation for wrongful seizure of pro- 
perty under legal process and the period of timit- 
ation prescribed therefor is contained in Article 29 
and not Article 120 of the Limitation Act. 

Nilakanta v. Imam Sahib, 16 M. 361, distinguished. 

Dumarajwu Narasimha Raw v. Thadinada Gangaram, 
18M. L. J. 590; 4 M. L. T. 271 and Ram Narain v. 
Umroo Singh, 29 A. 615; A. W. N. (1907) 194; 4 A. L. 
J. 548, followed. Maune Po Ox v. Maunen Ton U, 
4 Bur. L. T. 46 774 
a Ni arts. 44, 91, 142 

—Suwit to set aside alienation— Guardian—Alienation 

—Selting aside conveyance—Fictitious sale by guar- 

dian—Tiansaction void or voidable—Alienation by 

guardian de facto. ' 

In order to determine whether a plaintif is entitled 
to recover possession of the property covered by a 
conveyance without cancellation of the inst:ument, 
itis essential to determine the true character of the 
transaction. If it is void and inoperative in its 
inception, it is not necessary for the plaintiff to seek 
the cancellation of the instrument. If the transaction 
is merely voidable and is operative so Jong as it is not 
avoided, the plaintiff cannot recover pessession till he 
has avoided the instriment. 

Article 44 of the Limitation Act, 1877, applies only 
to cases in which the plaintiff seeks to set aside a 
genuine transaction, If the instrument is wholly 
inoperative because the consideration was fictitious, 
it is not necessary for the plaintiff to have the sale 
set aside. But if there was consideration but the 
instrument was executed in excess of tho authority 
of the executant, the plaintiff must have the instru- 
ment set aside before he can recover possession. In 


INDIAN OASES.- 


~ [1911 
Limitation Act—(1877}~contd. ` 


such a case the suit must be brought within the period 
prescribed by article 44. 

Gnana Sambanda v. Velu Pandaram, 23 M. 271 at p. 
279: 27 I. A. 69, referred to. 

Article 44 applies not only to cases of alienation by 
statutory guardians of the property of their wards 
bub also to those by de facto guardians as well. 
SHAM CHANDRA v. GODADHAR Manpar, 18 C. L. J. 277 
- 377 
—— m art. 47 285 
————— arts: 62,83 988 
— ——— arts. 97,'. 1 15—Con- 

tract for building of a well—TVell completed but noy 

approved of-—Suit for refund of money paid to con- 
- tracter—Limitation. ‘ 

In 1901 defendant contracted to build a well for 
plaintiffs, the proprietors of a village, for Rs. 1,460 
payable by instalments. The well wag completed 
by defendant by 1st November 1904. In pursuance 
of the contract the plaintifis-paid Rs. 1,000 up to 
1905. In 1906 the Revenue anthorities disapproved 
of the well, On 24th March 1908, the plaintiffs sued 
for refund of Rs. 1,000: 

Held, that the suit, in ifs nature being one for 
compensation for breach of contract, was governed 
by. article 115 and not by article 97 of „the 
Limitation Act and that it having been instituted 
after 1st November 1907, that is, more than three 
years after the completion of the well by defendant, 
was barred. Nizam Din v. NATHU Ram, 66 P, L.R. 








1911 . 237 
——— art. 103 988 
-——— -— art, 113 — Suit for 

specific performance 243 
-—— —— — — art. 115 237 
aaa — art. 116 988 








— art. 118 — Knowledge 


` of adoption how to be proved 


163 

————-—~ art. 120—3uit for re- 

covery of yalue—Value of immoveabie property 
wrongfully attached 








—_——-—— art. 120 — Correction 
of record of rights 804 











arts. 127, 144—ad. 
- verse possession —Possesston of mortgagee for over 12 
years—Sale to mortgagee—~Suit attacking mortggge 
and sale within 12 years from date of sale but beyond 

12 years from date of mortgage. 

Certain land was held by the plaintiff and two 
other persons as co-sharers. ‘The latter mortgaged 
the entire land and transferred possession to the 
mortgagee, it being recited in the mortgage-deed that 
other land had been allotted to the plaintiff for 
maintenance and in case of objection the mortgagors 
would be responsible. Later on one of the (mort- 
gagor) co-sharers sold the land outright to the mort- 
gagee, and undertook responsibility for the other 
co-sharers. The plaintiff sued for pgssession of her 
share of the land on the ground that she was not 
bound by the mortgage or the sale. 

` Held, that asethe suit was filed within 13 years 
from the date of the sale her snit attacking the sale 
was not barred, and that Article 144 of the Limitation 
Act applicd and not Article 127. Held, also, that the 
sale did not bind the plaintiff and that.she was en- 
titled to redeem the mortgage. SoHANDAN V. AURANG 
Kuan, 23 P. L. B. 1911; 48 P. W. R. 1911 540 
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arts. 127, 136— 


Suit by purchaser.from a member ofa joint Hindu 
family alleged to have been out of possession—Limi- 
tation--° Possession,” meaning of. 

The word “ possession” in article 136 of the Limit- 
ation Act includes such possession asa member of a 
joint Eindu family is presumed to have in the family 
property until excluded therefrom. 

To a suit by a purchaser of property from a 
member of a joint Hindu family, whois alleged to 
have been out of possession at the tima of sale, 
Article 186 and not Article 127 of the Limitation 
Act applies. 

Ram Lakhi v. Durga Charan Sen, 11 C. 630 and 
Muthusami v. Ramakrishna, 12 M. 292, referred to. 
Brocavanut VENKAYYa vV. Brocavautr RAMAKRISH- 
wana, 9 M. L, T. 897 495 

—— arts. 134, 144—De- 


butter property, purchase of —Suit to recover posses- 
~ $t07n.° 

A suit to recover possession of a debutter property 
sold for value by a shebait in excess of his power, 
must be brought within 12 years from the date of the 
sale; and the snit is governed either by article 184 or 
144 of the Limitation Act, 1877. 

“The possession of the defendant, deriving title not 
from the idol bat ignoring its rights, must be taken to 
have become adverse to the idol from the date of the 












































alienation, PURNA UHANDRA OHOWDHURY v. KINKAR 
Manan. 13 

— art. 136 495 

———_—~ art. 139 141 

— art. 141 — Time runs 

from death of widow 50 

_ aan art. 142 377, 

' 554 

-—— — artis. 142, 144— 


Absentee— Adverse possession —Co-sharers, possession 

of —Abandonment. 

Three brothers, A. B. and C., owned jointly the 
land in suit. In the earliest Revenus Records, C.’s line 
actually held the land, the others being shown as 
absentees. . In “1831, the possession remained the 
same, it being recorded that the absentees had 
been . absent for two or three generations. 
The holders at that time stated that they had 
agquirod oxclusive rights and asked thatthe absen- 
tees’ names should be removed from the Record, but 
on objection being made by A.’s descendants, the 
Settlement Superintendent ordered that the entries 
should stand until the mattershould have been 
decided by a Civil Court. Neither‘party went to the 
Civil Court and C.’s line continued to hold the land, 
paying no share of the profits to anybody. In 1909 
one of A.’s descendants died and his sons’ names wera 
substituted in his place, without any appearance of 
parties but no other change in the conditions took 

` place. On 28th January 1905, the names of the 
absentses werg removed from the Revenue Records. 
D., the last descendant of A., consented to the 
removal of his name in favour of C.’s line. There- 
upon, B.’s descendant sued for possession of the 
land. It was held by the Chief Court that the suit 
for possession was premature but that a suit for 
declaration would lie. The, village wajib-ul-arz had 
fixed a limit of 12 years for the return of absentees. 
On the question of adverse possession and abandon- 
ment; 
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Held, (1) that the time ran in favour of the 
defendant at least from 1881, even though the 
defendant brought no suit for correction of the record. 
The supposed inability of the Revenue Authorities to 
alter the entry in their record had not the effect of 
maintaining the title of the absentees in existence; 

(2) that abandonment took place long before 
1881; : 

(3) that at any rate adverse possession bogan 
in 1881; 

(4) that the cause of action did not arise in 1905 
but in 1881 or even earlier; 

(5) that as plaintiff claimed under D., and whether 
his right was derived “from or through D.” or not, 
D?s action was at no stage collusive or mala fide, 
defendant acquired an indefeasible title at the latest 
in 1893. NATHU v. KOMESAR, 38 P. L. R. 1911 957 


art. 144 540, 
54 

144 — Adverse 
957 

















art. 
possession against absentee 
——— art. 144 ~—Part of pro- 











perty sold remaining in vendor’s possession 238 
— —— ——- art. 148 289 
—— —_— art. 174 133 

— —— —— art. 179 349, 
975 





——— — art. 179—Evecution— 
Application in aid of execution —Civil Procedure Code 
(Act XIV of 1882), ss. 258, 266—Attachments of 
salary ‘of Officers of His Majesty s Regular Forces -~ 
Army Act 1881, ss. 126, 151—Army (Annual Act) 
1895 —Army (Annual) Act 1910. 

Applications by a decree-holder mado in accordance 
with law under section 258 of the Code of Civil Pro- 
cedure, 1882, a-e applications to take some step in 
aid of execution within the meaning of Article 179 of 
the Indian Limitation Act, 1877. 

Bujan Singh v. Hira Singh, 12 A. 80), followed, 

The salary of an Officer of His Majesty’s Regular 
Forces is notliable to attachment in execution of a 
money-decree, etc, and section 263 of tho Code of 
Civil Procedure, 1882, corresponding to section 60 of 
the Code of Civil Procedure, 1903, does not apply. 

Calcutta Trides Association v. Ryland, 24 O. 102; 
Walson v- Loyd, 25 M. 402, referred to. Lecxy v. 
BANK of Upper INDIA, Lro., 8 A. L. 5.487 1023 


Limitation Act (IX of 1908), s. 2 (8) 
300 


S. 5—Appeal filed with a copy 
of judgment —Copy of decree filed after expiry of time 
—Ignorance of law—Suffictent cause. 

An appeal filed with a copy of the lower appellate 
Court’s judgment, but without a copy of the 
decree, is not legally presented and becomes bar- 
red by time if a copy of the decree is annexed 
thereto after the period allowed for the appeal has 
expired. 

The appellant’s plea of ker being a parda nashin 
lady and not knowing that a copy of the decree was 
required, is not sufficient to extend the time under 
section 5 of Act IX of 1908. 

Chamela Kaur yv. Amir Khan, 16 A. 77; and C. v. C. 











22 P. R. 1903; 91 P. L. R. 1903, cited. Masum 
Beeam v. Mapan Monan LALU, 8 P. W. R. 
1911 


222 
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S. 5—Bona fide mistake as to 
date of completion and delivery of copu of decree— 
Sufficient cause—Cause of delay not eaplained when 
appeal filed, effect of. 

A bona fide mistake as to date on which the 
applicant was told by the copying department to 
come to take delivery of copy of decree is sufficient 
cause to justify extension under section 6 of the 
Limitation Act, > 

Therefore, where an application for copy was 
made on 17th May, and the applicant was told to 
come on2lst May for it but it was not ready for 
delivery till 22nd May and was taken delivery of on 
24th May: 

Held, that the period from 17th to 24th May should 
be allowed. 

Where an appellantat the time of filing his appeal, 
had no notion that it was time-barred he cannot be 
expected to have explained the cause of delay at the 
time`of filing the appeal. : 

C. v. 0., 22 P. R. 1908;91 P. L. R, 1903, distinguish- 
ed, Monax Ramv. MUHAMMAD KHUDA Dap Kuan, 71 P. 
W. R. 1911; 79 P. L. R. 1911 607 


— S, | 3—Plaintif claiming exclu- 
sion of time oj defendant’s absence from British India 
—Strict proof of absence required. 

Under section 13 of Act TX of 1908, a plaintiff must 
plead and strictly prove the period which he is entitl- 
ed to deduct. PERIYANNA Pinuarv. ARASU Tirevan, 
9M. L. T. 217 : 56 


pa seme pa 














— S. 14—Return of application for 
presentation to proper Court—Representation to pro- 
per Court after long delay—Right of applicant to claim 
benefit of s.14, Limitation Act—Civil Procedure 
Code (Act XIV of 1882), s. 60—Non-averment of 
particulars required by section—Undorsement of 
Court as to dates of receipt and return sufficient 
compliance. > ; 


An application to file an award, made to the Mun- 
sif’s Court, was returned for presentation to the pro- 
per Court. The application was presented to the Dis- 
trict Court after 3 months from the said return: 

Held (1) that the application was not barred asthe 
applicant was entitled to claim the benefit of section 
14 of the Indian Limitation Act, 1908. 

(2) that though the applicant did not state how 
his application was not barred as required by sec- 
tion 60, Civil Procedure Code, the endorsement of 
Court on the application as to dates of receipt and 
return was sufficient compliance with the section. 
YERENI ANJAYYA v, VAPPULAPATI Bapara, 9 M. L. T. 
874 Eg 157 


= S, 1 9—Acknowledgment--Insol- 
vent including debtin schedule. 2 
The inclusion by an insolvent-debtor of adebt in his 
schedule, which is signed by him isan acknowledg- 
ment within the meaning of section 19 of the Limit- 
ation Act. 
Section 19 is much wider and more comprehensive 
„in its terms than the English Statute onthe subject 
of acknowledgment, and embraces every case in 
which a debtor has acknowledged and signed or has 
made in writing and signed an acknowledgment of a 
debt, althongh the acknowledgment may not have 
been to the creditor, or may have been accompanied 
by a refusal to pay. 
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Everett v, Robertson, (1885) 28 L. J. Q. R. 28; 1 El. & 


El 16; 4 Jur. (x. s.) 1083; 7 W. R. 9, Ew parte Topping,. 


(1865) 34 L, J. Bank. 44; 4 DeG. J. & S. 55l; 12 L. T. 
787; 13 W. R. 1025, Davis v. Edwards, (1851) 7 Ex. 
Ch. 22; 21 L. J. Ex: 4; 15 Jur. 1014, Courtnay v. 


“Williams, (1844) 13 L. J. Ch. 461; 3 Hare 539, not 


applied. SERIGOPAL CHIRANJILAL Y, DHANALAL GHASI- 
RAM, 13 Bow. L. R. 128 944 


S. 31—Foreclosure, suit for— 
Possession, suit for, barred by limitation, effect of— 
Regulation XVII of 1806. 

On the 22nd Juno 1861 a mortgage-deed was 
executed by the ancestor of the defendants in favou? 
of the ancestor.of the plaintiff. The period fixed in 
the bond was seven years. A suit for foreclosure on, 
the basis of the bond was filed tn 1909. The defence 
was that the sùit was barred by limitation. In reply 
to this defence the plaintiff relied on seotion 31 of 
the Limitation Act of 1908: 





Held, that bécause the plaintiffs had not claimed’ 


possession of the property within 12 years from the 
date of the expiration of the term fixed in the bond, 
the suit for foreclosure was barred by limitation. 
Janki v. Musammat Jai Dei, 9 O. O. 147, followed: 
Held, furtker, that section 3lof the Limitation Act 
of 1908 does not confer upon a plaintiff the right to 
sue for foreclosure under the provisions of the Trans- 
fer of Property Act, when no such suit would have 
been entertainable on the day on which that Act 
came into force. TILAK SINGH v. Saiz Singa 1038 


——— Sch. I, art, IO0—Pre.emp- 
tion— Limitation from date of registration or date of 
mutation, 

A sale-deed in respect of property in a divided 
mahal was executed and registered on 18th June 1908. 
Mutation of names was effectelon 17th July 1908. A 
pre-emption suit was instituted in respect of the sale 
on 18th of July 1909: 

Heid, that the suit was barred by limitation. 

Batulan v. Mansoor Ali,20 A. 815; Batul Begam v. 
Mansur Ali Kkan,24 A. 17; 8 Bom. L. R, 707; 6 C. W. 
N. 888, followed. KALI SHANKER TEWARI v. RAGHBAR 
DAYAL 


—— 








surety 
——— ——— art. 75 22 
—_—— art. 9O—Agent failing 
to pay toa third person according to instructions of 
principal—Third person recovering from principal 
by surt-—Principal’s suit against Agent—Limitation, 








Plaintiff paid Rs. 50 to defendant to be paid to A, :” 


Defendant Having defaulted to pay as directed. A sued 
plaintiff for the amount and obtained a decree: | 
Held, that plaintiff's suit against defendant was 


` 


———— ——— art. 65 — Liability of ` 
204 


governed by article 90 of the Limitation Act and that - 


time did not begin to run from date of payment by 
plaintiff to A. 

U. R. P. No. 763 of 1908; and Ram Gal v, Qulam 
Husain, 29 A. 579; A. W. N. (1907) 181; 4 A. L. J. 548 
referred to. RANGAsSWAWY AIYANGAR ~v. SRINIVASA 
Arvancar, 21 M. L. J. 453; 9 M. L. T. 268 54 
m art. 132 —Registration 
Act (IIE of 1877), s. 3—Standing, trees—Moveable or 
immoveable property— Mortgage —Transfer of Property 
Act (IV of 1882), ss. 3 (a) 59. 

A Mango grove,apart from the land on which 





4 
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Limitation Act—(1908)—conclà. 


it stands, is not immoveable property for the pur- 
poses of registration. For the purposes of limita- 
tion, however, such grove comes within the meaning 
of immoveable property as used in article 132 of the 
Limitation Act. 

Ram Ghulam v. Manhor 
followed. MANGAL SEN v. NAOLI 














— arts. 140, I4l, 
144 300 
—_— — art. 149 765 
— mi an art. 158 197 
-~ -———— art. 164 —Meaning of 
knowledge f 89 





` —— art. 166—<Auction-sale 
—Deposit of mone by judgment-debtor within 
thirty days—Application to set aside sale beyond 
time-~Qivil Procedure Code (Act V of 1908), O. XXI, 
r. 89. 

` A judgment-debtor, whose property’ had been 

sold at auction, deposited the money required 

under Order XXI, rule. 89 of the Civil Procedure 

Code, 1908, within 80 days of the sale, but did not 

make the application to set aside the sale within that 





| time: 


- tation. 


_ LAr 
Limitation Laws, construction of 


Held, ihat the deposit of money could not be treat- 
ed as an application to set aside the sale, and 
that, as the application to set aside the sale had 





been made beyond thirty days, it was barred 
by limitation. MATHURA PRASHAD v. RAM ue 
——— art. 182 337 











art. 182—Bxecution— 

Application for issue of fresh proclaination for sale— 

Step-in-aid of ewecution. 

An application for the issue ofa fresh proclama- 
tion for sale is an application which saves limi- 
Ras Kisoorze UPADHYA ~v. GURCHARAN 

634 


300 


Lis pendens—Purchase pendente lite—Mortgage 
decree—Purchase after mortgage-decree but before 
-sale-—Purchase in execution---Priority of title 


———Sale of mortgaged property under a 
enoney-decree during pendency of the mortgagee’s suit 
on the mortgage—Rights of the auction-purchaser in 
execution of the money-decree, 


During the pendency of a mortgagee’s suit for 
recovery of the amount due on his mortgage, a third 
person obtained a meney-decree against the mort- 
gagor and had the mortgage property sold: 

Held, that, in the absence of fraud, the sale in exe- 
cution under the money-decree was a sale pendente 
lite as regards the mortgage suit and as the 
auction-purchaser bought only the equity of 
redemption his title to ‘the land would be subject 
to the rights $f the mortgagee. ABDUL MAJID v. 
ABI UL MAJID, 4 Bur. L. T. 44 772 


Local Investigation —£zamining prosecution 
witness after defence closed—Criminal i ocedure Code 
(Act V of 1898), s. 540. 

The practice of examining witnesses toy the pro» 
secution after the defence is closed, to bolster up the 
prosecution if it appeared. that the evidence was pre- 
judicial, deprecated. 


Das, A. W. N. (1887) 59,7 
478 
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Where a Sub-Deputy Magistrato was sent out to 
hold a local investigation after the defence was closed: 
Heid, that it at most amounted to an irregularity and 
that it was in no sense an illegality and the conviction 
was not bad where it was not shown that the defence 
had been prejudiced. Rapua MADHAB Parra v. En- 
PEROR, 15 0. W. N. 414 


Lunacy Act (XXXV of 1858), S. 5—Im. 
quiry into lunacy —Evidence—Insufficiency of incapa- 
city to manage- Alleged lunatic need not be espos- 
ed to public trial unless there be apprehension of his 
incapacity to manage his affairs—Cross-examination 
of lunatic—Procedure. 

An application was made under Act XX XY of 1858 
to have an inquiry made about the unsoundness of 
mind of acertain person. The District Judge required 
the alleged lunatic to attend and be personally examin- 
ed by the Court and also by the Civil Surgeon. The 
Court further took into consideration the evidence of 
a doctor in whose care the alleged lunatic had been 
for some time past, and coming to the conclusion that 
ho was not incapable to manage his affairs, dismissed 
the application: 

Held, that the Judge was right in his procedure and 
that there was no necessity of taking further evidence 
or allowing tho alleged lunatic to be examined by the 
pleader of the applicant. 

The law does not contemplate that a person alleged 
to be a lunatic should be exposed tothe publicity and 
harassment of a trial unless thereis some foundation 
for apprehending that he is incapable of managing his 
affairs. 

It by no means follows that a man who may have 
delusions upon one or two points is incapable to man- 
age his affairs. 

Harashay v. Bhutian, 20 W. R. 55, distinguished, 
LACHMINIA KUAR v. Ruper Deo Narain SINGH, 8 A, 
L. J. 179 
———— — S. 22—Appeal—Appeal against 

order appointing guardian of the property of a 

lunatic. 

An order appointing a guardian of the property of 
2 lunatic is appealable. 

Muhammad Yar v. Ilahi Bakhsh,94 P. R. 1906 and 
Firdaus Khan v. Baharam Khan, 32 P. R, 1887 (F.B.) 
referred to. ALEM KHATUN v. MUBARAK KHAN, 28 P. 
L. R. 1911 548 
Madras Act (111 of 1895) 796 


Civil Courts Act (III of 1873) 
~ Jurisdiction —Suit jor recovery of amount under 
Rs. 2,500 and loss sustained by plaintif/—Loss valued 
in the plaint at Rs. 16,000. 

The plaintiff sued in the Munsif’s Court to recover 
Rs. 1,200 and odd from defendants and loss sustained 
by him owing to the defendants’ improper action, 
which loss he valued in the body of ‘the plaint at 
Rs. 16,000: 

Held, that the suit was not cognizable by the Court 
of the Munsif. KALIBA SAHIL v. BALGIA NACHIAL, 2 
M. W. N. 320; 9 M. L. T, 483 886 
Estates Land Act (I of 1908) 

278, 642 


s.3,cl. 2 (d)—Land. 
lord and tenant-—Lease—Plea that holding is an 
estate within the meaning of thé Act—Onus of proof— 
Suit by shrotriamdar— Jurisdiction of Small Cause 
` Court. 
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Madras Estates Land Act—concild. 


Where in a suit by a Jandlord forrent, the tenant 

` pleaded that he and his ancestors were permanent 

tenants and that plaintiffs could not, as shrotriamdars, 
suo on Small Cause side: i 

Held, that the onus was on the defendant to prove 
tbat the land in question formed part of an estate as 
defined in the Madras Estates Land Act (I of 1908). 
ARUNACHALA Sastry v. KRISHNA Sastry, 9M. L. T, 
360 272 
—— S. 6—biability of occu- 

pancy-tenant to be ejected 160 
raaa Sa 6—Occupancy-right— 

Possession at date of Act—Tender of amended pattah 

—Refusal—Landlord’s liability to tender muchilika 

— hen absolved. , 

Unless a party shows that he was in possession 
when the Madras Estates Land Act came into force, 
section 6 of that Act cannot be invoked in his favour, 

In a summary suit to enforce acceptance of pattah, 
the Collector should direct not merely the acceptance 
of the paitah as amended by the tenants bnt should 
direct them to execute a muchilika in accordance 
with it, 

Where an amended rattah is tendered and refused 

_ by the tenants, it may be presumcd that they would 
refuse to cxecute a muchilika and the landlord is 
absolved from the duty of tendering the latter for 
execution. 

There is no provision of law that the patiah and 
muchilika should be tendered together. RANGASAWMI 
IYENGAR v. District Boarp, TANJORE, 2 M. W. N 1385; 
9 A. L. T. 320 





~ Sa 53 not retrospective— 
Madras Rent Recovery Act (VII of 1865), s. 1— 

Lender of patta providing a higher rate refused by 

tenant—Distrameé for a higher amount—Tenant’s suit 

to set aside distraint. 

Retrospective effect cannot be given by section 53 
of Act I of 1908. | 

A landlord tendered a yatta which provided that 
the tenant should pay rent at Rs. 5 per acre instead 
of at Rs. 44 per aore. The tenant refused to accept 
the patta. The landlord then distrained the tenant’s 
property for arrears calculated at the higher rate. 
The tenant sued to set aside the distraint: 

Held, that section 7 of Act VIII of 1865 was con- 
clusive on the point that no proceedings could be 
taken under Act VIII of 1865 unless a proper patta 

- was tendered. 
“The distraint cannot be upheld even tothe extent 
of the amount actually due. 

Although the tenant can recover damages by a sum- 
mary suit, he ought not to be driven to such a Gourse. 

Ramachandra v. Narayanasatemi, 10M. 229, dis- 
tinguished. BomMMADEVARA VENKATA NARASIMHA v. 
Saga Sartaya, 2 M. W. N. 189; 9 M. L, T. 231; 21 M. 
L. J. 570 738 

-— Forest Act (Mad. Act V of 

IEE2), S. 21 (T)— Guaimying in a reserved 

Jerest without permit—No dishonest or bad motire— 

Nominal sentence sufficient. j 
` When quarrying is done in a reserved forest with- 
cut a permit, but under a belief that it is quite 
pioper and legal and without any dishonest or bad 
mctive, no more than a nominal sentence is called for. 
Prexcatr REDDI KOTTUR, In re, 9 M. I. T. 216 567 

— — S, 25—Efect of forest 6 








servation 
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Madras Local Boards Act (V of 

1884), S. 1I62B (2)— Inquiry. . 

Ina prosecution under section 162B (2) of the 
Madras Local Boards Act, the material question is 
whether the erection is on a public road or not, 
CHANDRA MUALIAH v. Eupsror, 2 M. W. N. 78; 9 M. 
L T. 219 32 
— Regulation (VI of I83D)— 

Madras Act (111 of 1895)—Adverse possession —Com- 

mencement of limitation. 

Until Madras Act III of 1895 came into force, a suit 
for lands attached as emoluments to the office of 
karnam could only have been brought in & Revenue 
Court under Regulation VI of 1831 and until that Act 
came into force, no title by prescription could ke 
acquired. The Limitation Act, 1877, did not apply 
to suits under the Regulation. 

Pichuvvyyanv. Vilakkudyan sari, 21 M. 184, followed 

Possession prior to Madras Act TII of 1895 is en- 
tirely ineffective and cannot be relied upon ina suit 
brought after the passing of that Act. SREENIVASA 
VARADACHARY v. NARASINGA Piura, 2 M. W. N. 208 ; 
9 M. L. T. 480 . 796 


——— Rent Recovery Act vin of 











1865) 
e — Real purchaser can ques- 
tion purchase by benamidar 136 
—— s.i : 738 
——— —-—— Sa II 643 











S. I [—Implied contract 
— Question of fact or law—Terms of pattahs— 
Paddy crops raised on punja land—Position of Col- 
lector in management of estate 41 
S. 1]-—Reverter to raram 
rate—Collector’s sanction, whether necessary— 
Implied contract— Whether a question,of fact or of 


law 
—_———— s. 37 642 
—— aan mn ss. 38,39 261 


——— Revenue Recovery Act (II 
of 1864), ss. 3, 4, 5, 26—Defrulter.’ 

The Government Revenue due from a village was 
in arrear for 4 faslis. During the first two faslis the 
patia stood in the name of the original owner. The 
village was then separately registered in plaintifi’s 
name. Owing to default in payment of the said 
arrears a notice of demand was served upon the 
plaintiff by Government calling upon him to pay 
the whole amount and on his failure to comply 
with the said demand his holding was attached and 
sold. The plaintiff sued to set aside the sale on the 
ground of certain irregularities and for the illegality 
in demanding the arrears for four faslis during two 
of which the defaulter was the original owner: 

Held, that the irregularity had not cansed damage 
to the plaintiff and that he was really the defaulter 
for all the faslis. 

When land is transferred in respect of which an 
arrear of land revenue is due the transferee takes 
the land subject to the payment of the arrear; con- 
sequently, the trgnsferee becomes for purposes of Act 
lI of 1864 the defaulter. 

Though ordinarily a transferee of property is not 
personally liable to perform the obligation incurred 
by his transferor before the date of the transfer, 
there is no hardship in the enactment in a Statute, 
intended to provide a summary process for collect. 
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Madras Revenue Recovery Act— 
conold, ‘ 


ing the public revenue, of a provision that every 
transferee choosing to get himself registered as the 
owner should be liable for all the obligations of 
his transferor in the same manner as if he were 
the registered-owner when the arrears accrued due. 
Kota SUBBAYYA v. SECRETARY or State, 2 M. W. N. 
182; 9 M. L, T. 348 761 


——— S. 3—Person liable to 
pay revenue to Government to prevent property being 
sold—Liability of proprietor to pay water-cess—Mad- 
vas Act (VIII of 1865), s. 11—Collector’s sanction for 

-$ recovery of enhanced rent. 

Under section 3 of the Madras Revenue Recovery 
Act, a proprietor is the person liable for pay- 
ment of revenue to Gevernmentto prevent the land 
being sold. 

Where in a zemindari village, Government 
claimed water-cess owing to a larger supply of water 
toa tank in consequence of improvements made by 
Government. 

Heid, that the zemindar, and not the tenant, was 
liable to pay the water-cess, and that if tho- circum- 
stances were such as to justify him in demanding en- 
hanced rent from the tenants, he should obtain the 
sanction of the Collector under section 11 of Madras 
Act VIII of 1865. : A 

Nyappan Servai v, Secretary of - State, 1 M. W. N. 
322; 7 Ind. Cas. 403;8 M. L. T. 186, not followed. 

Subramania Chetty v. Mahalingaswami Sivan, 33 M. 
41; 3 Ind. Cas. 624,19 M. L. J. 627 and Vidyapurna 
Thirtha Swami v. Ugganu, 1 M. W. N. 888; 7 Ind Cas, 
321; 8 M. L. T. 173; 20 M. L. J. 640, followed. 

Zamorin of Calicut v. Sitarama, 7 M. 405; Secretary 
of State v. Ashtamurti, 13 M. 89, referred to. ZEMIN- 
DAR OF URKAD v. SAHASRANAMA AIYAR, 2 M. W. N. 257; 


9 M. L. T. 367 64 
ss. 4, 5, 26 761 


Maintenance. See Hixvv LAW—WiILU ; CRNI- 
NAL PROCEDURE CODE, s. 488. 


Majority Act (IX of 1875), applicability 
of—Hindu Law—Age of .majority—Will executed 
during minority, validity of. 

The Indian Majority Act extends to the whole of 

British India and applies to Hindus as wellas to other 




















sybjects of the Crown. A Will, therefore, executed by ° 


a Hindu before he has attained the age of majority, 
‘according to the Indian Majerity Act, is invalid. 
HARDUARI Lat v. Gost, 8 A. L. J. 385 1017 


Malabar Law—Tarwad separating into distinct 
branches ~Community of interest and property—Com- 
munity of pollution—Claim to jointness—Onus of 
proof— Acquiescence in alienations — Opinions of 
family members. 

Where a Malabar terwad separated into two dis- 
tinct branches, each enjoying its properties separately 
for a long series of years, the party asserting that 
the two branches are still joint and form one farwad 
has to prove, by satisfactory evidence,that community 
of property was maintained beween the two 
branches. 

Mere lapse of time cannot destroy such community 
of interest, but lapse of time, without any apparent 
exercise of the proprietary right, is avery cogent 
circumstance against its continued existence and the 

- presumption against it must tell with increasing 
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Malabar Law-—concld. 


pressure according to the length of the time that has 
thus elapsed. 

Community of pollution between the two houses 
only indicates descent from a common. ancestor, but 
does not show that they are joint in interest. 

Where community of intorest is proved to exist, 
the failure ofa branch ofa tarwad to object to 
alienations by another branch cannot destroy or 
affect that right. But where no substantial evidence 
of such community is forthcoming and the parties 
have lived and behaved like members of divided 
families, and no satisfactory explanation is adduced 
of acquiescence in such alienations, the inference is 
that the branches are no longer parts of a joint 
family. The right tointerdict alienations is of tho 
essence of joint right and the non-exercise of such 
right without any reason shown for it, is crushing 
evidence of the absence of such right. 

Opinions of members of the family about its 
status do not affect the real status of tho family. 

Sri Raja Lakshmi Devi Qaru v. Sri Raju Surya 
Narayana Dhatrazw Bahadur, 20 M. 256; 24 L A, 
118, referred to. NANU v. MuxpANacHERI Puvvayit. 
2 M. W. N. 281 849 


——-—— and Usage—Uraima right—Denial 
of claim—Adverse possession—Limitation. 

Jn a suit to establish plaintiff’s uraima right to 
certain temples, it was found that tho defendants, in 
a prior suit in 1875, claimed exclusive uraima right 
in themselves and that plaintiff did nothing since then 
to establish his right: 

Held, that plaintifi’s suit was barred, as the ex- 
clusive claim by the defendants to the wraimaship in 
the previous suit was tantamount to a denial of 
plaintiff's title, though the denial was net expressly 
made. 

The possession of a joint urallar is uot that of a 
mere terant-in-common but of a joint tenant. 
ABBIKESAVA VANTHIAR ti Kesavan NAMBUDRI, 21 M. 
L. J, 178; 9 M., L. T. 457 


— Uraima right—Right of 
widow to exercise uraima right—Claim by a member 
of illom to uraimaship—Denial of right—Adverse 
possession—Limitation. 

According to Malabar Law and Usage, a widow can- 
not exercise the wraima right of temples. | 

First plaintiff sued for a declaration that his ilem 
was entitled to the uraimaship of plaint temples. 
In a previous suit in 1875, the predecessors of the 
4th and 5th defendants denied the plaintiff's 
uraima right and set up the right in themselves 
to be sole wrallars of the temples. Plaintiff not 
having done anything after the denial or his right in 
1875 to establish it: 

Held, that the suit was barred by limitation. 
PALLITHARA VAYAL v. ABLI KESAVA VADHYAR, 9 M, L. 
T. 261; 21 M. L. J. 175 155 
Malice—Compensation for improper injunction 








Marriage contract—Agreementby guardian 

for marriage of ward—Pecuniary gain—Agreement 

‘void—Public polic 652 

Waster and Servant—tiability of owner 
for act of chauffeur—Course of master’s business 

480 

———_ —— Crown, services under—Right to 

dismiss servant—Notice—Payment of wages for period 
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Master and Servant—concld. 


of notice—East India Company, powers of—Secretary . 
of State—Raght of dismissed servant—Government of 
India Act (3 & 4 Wil. IV, Ch. 85), s. 75—Govern- 
ment of India Act (21 & 22 Vict. Ch. 106), s. 65. 


Ib is ageneral rule and a well-established prin- 
ciple that the Crown, in the absence of a statutory 
provision, can dismiss any servant in its Civil or 
Military employ. 

The rule would apply to the persons employed 
under the Government of India who are engaged 
in certain commercial rndertakings of the Gov- 
ernment. 

The position of a servant of the East India Com- 
pany was exactly the same as the position of a servant 
of the Crown. 

A servant of the Crown who has been dismissed 
can have no higher right against the’ Secretary of 
State than he would have had against the East India 
Company. 

A servant, who has received his notice of dismissal 
and got his wages for the remainder of the term 
covered by the notice, cannot maintain an action for 


wrongful dismissal. Kine v. SECRETARY OF STATE FOR | 


INDIA IN Councrn, 18 O. L. J. 857; 15 0. W. N. 468 
note 858 





Fifteen days’ notice before leaving 
service— Contract. 

There is nothing illegal or contrary to public 
policy for a master tomake arule that his servants 
shall give 15 days’ notice before leaving service. 
Where a servant takes up service, being aware of 
such a rule, the rule becomes a part of the contract 
of service and the servant is bound by it. ARYODAYA 
Spinning AND Weavine Co., Lp. v. SIVA VIRCHAND, 18 
Bom. L. R. 19 348 


Maurasi sight, meaning of—Suit for ejectment of 
tenant-at-will— Correcting entry in Record-of-Rights 
—Limitation—Limitation Act (XV of 1877), Sch. II, 
art. 120 — Presumption — Correctness of Record- -of- 
Rights—Whether presumption becomes final—Home- 
stead land—Right of occupancy. 


A maurasi right is not necessarily anything more 
than an ordinary occupancy-right, 

A suit for ejectment onthe ground that the de- 
fendant was a tenant-at-will, cannot be regarded as 
a suit for correcting the Record-of-Rights, and may 
be brought after six years of the final publication of 
the record. 


ene ene 


" Under the Bengal Tenancy Act, an entry in 
the Record-of-Rights must be presumed to be 
correct until the contrary is showr. But it 


is not the law that this rebuttable presumption be- 
comes final and conclusive after six years. 

Obiter dicta: A raiyat cannot acquire rights of 
occupancy in homestead land if it was originally 
taken for the purpose of constituting his home. 
stead. But if originally he had taken a larger hold- 
ing for agricultural purposes and had merely de- 
voted a ‘particular portion to the building of his 
homestead, he would be entitled to acquire rights of 
occupancy in that portion as well as in the’ rest of his 
holding. 

Kalee Kishen v. Jankee, 8 W. R. 250 and 
Mohesh Chunder Gungopadhya v. Bishonath, 24 W. R. 
492, referred to. Minar NAIK v. BANCHANIDEI Bey 


CASES. ; e [1911 


Merger—Pro-note accepted in full satisfaction of 
claim—Suit on pro-note dismissed for insufficient 
stamp—Determination of all rights—Subsequent con- 
duct of defendant, effect of~ Arbitration— “Dispute 
arising under indent” —Claim not recoverable $t law. 


A pro-note was accepted by plaintiff in fall sbttle- 


, ment of his claims against defendant under an indent 


which contained an arbitration clause. Plaintiff sued 
defendant on the pro-note but the suit was dismissed 
on the ground that the note was insufficiently 
Stamped. Plaintiff thereupon made an ew parte 
reference to arbitration purporting to act under the 
indent. Thearbitrators delivered their award and 
plaintiff then sued defendant to have the award filed, h 
Ib was contended for plaintiff that subsequent to the 
execution of the pro-note defendant so altered itas 
to convert it into an instrpment of higher value than 
it bore: 

Held, that as soon as plaintiff accepted the pro- 
note, all obligations and rights under the’ contract 
were determined. The subsequent conduct of defend. 
ant might possibly have furnished ground’ for a suit 
in tort but it could not revive the rights and obliga- 
tions under the indent which had, been extingnished 
prior to the commission of the tort, 

Obiter dictum:—The question whether a dealer 
should pay a claim which is not recoverable aj law is 
not a “dispute arising under an indent” and could 
not, therefore, be referred to arbitration under the 
clause of the indent. Ewart RYRIE AND Co. v. Tara 
CHAND 89 
MineS—Royalty—Annual net profits 3II 


Minor—Agreement by guardian for marriage of 
minor 652 
——-——-Contract—Misrepresentation as to age— 
Estoppel I 
———», contract by—Void contract-—~Estoppel— 
Restoration of benefit— Costs 124 
—— Possession by guardian— Presumption— 
Burden of proof 





. Misjoinder of causes of actiontor 


parties—Alienation to different persons—One 
suit for possession against all ` 588 
Mistake of law- Illegal exercise of jurisdic. 
tion— Difference 132 
Mortgage—Advance by darpatnidar to save sale 
for arrears of rent, to have effectof usufructuary 
mortgage— Darpatnidar in possession—Subsequeng 
default and sale—Right of darpainidar to surplus 
sale proceeds over prior mortgage 489° 
or charge—Construction of document 
828 
Clog on the equity of redemption 
319 








Conditional sale—Redemption—Re. 
purchase—Vendee in possession—Price paid—Sale: 
deed unregistered—Admission—Froof— Burden of 
proof—Suit for possession 

———— Contribution, right of 933 

—-—— Deed of sale—Oral* agreement— 

Admissibility | 

eof goods not in existence—Chargo 
—Lien—Appropriation— Goods consigned to vendee 
—Attachment by consignor’s decree-holder in the 
course of transit 255 

—_— Hypothecation hond executed before 
Transfer of Property Act—No express provision 
for sale—Simple mortgage IG 
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Mortgage—contd. 


—— ml Lis pendens — Sale of mortgaged 
property under a money-decree during pendency of 
the mortgagee’s suit on the mortgage—Rights of 
the auction-purchaser in execution of the money- 
decree 772 

of occupancy-holding. See N. W. 





P Rent Act. 
—-Mortgaged property encumbered. 
beyond its value —Abandonment of claim by mort- 
gagee against such property—Right to obtain 
personal decree against mortgagor—Puisne mort- 
gagee not bound to redeem prior mortgages 403 
——-Redemption, suit for—Regulation 
XVII of 1806 or Act IV of 1882, proceedings under, 
necessary to extinguish title of mortgagor—Mort- 
gagor, effect of expurfting the name of—Mortgagee, 
adverse possession by 

396 


—~ rights in land are ‘land’ 
—-——Sale of mortgaged property at the, 




















instance of mortgagee in execution of decree for ` 


ren —Purchase by mortgagee—Right to possession 

as purchaser 
—_—__ Absence of good titlein mortgagor- - 

Bona fide mortgagee without notice—Right of mort- 

gugee to a decree on his mortgage. 

In a suit on a mortgage, where ib was found that 
the mortgagor had no title, the sale of the property 
to him being collusive, the mortgagee was awarded a 
decree. on the ground that he took the mortgage 
bona fide without notice of the absence of good title in 
the mortgagor. LoMMADEVARA VENKATA NARASIMHA 
NAIDU v, GUNDU SASTRULU, 9 M. L. T 365 504 


——~ —~ ——-Adverse possession against mortgagor 
—-Mortgagee bound to bring suit within 12 years— 
Mortgagor, mortgagee and trespasser —Limitation. 

As against. a’ person who holds mortgaged pro-. 
porty adversely to the mortgagor, the mortgagee 1s 
bound to bring his suit within twelve years, and time 
begins to run when the possession of the defendant 
bechme adverse to the mortgagor. 

Sheumber Sahoo v. Bhawaneedeen Kalwar, 2 N.W.P. 
H.C. R. 228; Aminu v. Rama Kishna Sastre, 2 M.:226;* 
Ram Lal v. Masum Ali Khan, 25 A. 35, followed. 
BAIINATIT v. BHADAIYAN 990 
en an ak Application of mortgage money to 

gisehange a prior encumbrance—Whether mortgage 

inding on a non-executant whose interest was 
covered by prior mortgage—Mortgagee’s right—Subro- 
gation. 

A portion of the mortgage money was applied 
in satisfaction ‚of a prior encumbrance, which 
covered the éntire mortgaged property, including 
the 6th defendant’s share. The 6th defendant 
was no party to the execution of the subsequent 
mongage. On the question of the 6th defendant’s 
liability: 

Held, that the subsequent mortgage was not 
binding on the $th defendant’s interest in the pro- 
perty; and that plaintif was not entitled to claim 
subrogation and stand in the shes of the earlier 
mortgages. 7 

Mohesh Lal v. Mohunt Baman Das, 9 C. 961; 18 0. 
L. R. 221; 10 I. A. 62, Surjiram Marwari v. Barham- 
deo Prasad, 20. b. J. £88; Bisseswar Prasad v. Lala 
Surman Singh, 6 O. L. J. 184 and Govindiswami 
Thevan v. Doraisawmi Pellay, 20 M. L. J. 380; 8 M. 
L. T. 182; 1 M. W. N. 390; 6 Ind. Cas. 781, followed. 
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Gokaldas Qopaidas v. Paran:nal Premsukhdas, 10 ©. 


1035, referred to. SoUNDARAMAYYA v. MUMMAREDDI 
YANADAMMA 





Decree obtained on prior mortgage — 
Another mortgage in lieu of decretal amount —Priority 
of later against puisne mortgage. 

If a prior mortgagee obtains a decree on his mort- 
gage and in satisfaction of that decree the property 
is again mortgaged to him, this new mortgage, like the 
original mortgage, has priority over a puisne mortgage. 

Kanhaya Lal v, Chhedda Singh, 7 A. L.J. 984; 
7 Ind. Oas. 468; Shyam Lal v. Basheer-ud-Din, 28 A. 
778; 3 A. L. J. 680; A. W. N. (1906) 280, followed. 

Nakta Ram v. Moti Ram, A. W. N. (1906) 19], 
referred to, RAHIMUNNISSA v. BADRI Das, 8 A. L.J, 112 

205 

~— ———— Equitable mortgage—Mortgage by 

deposit of title-deeds— Deposit of a sale-deed, when 

there are better documents of title— Whether creates 
an equitable mortyage. 

“An equitable mortgage is not created where the 
only document deposited shows no kind of title in the 
mortgagor depositor, while. there are other docu- 
ments in existence, not deposited, showing the 
depositor’s title to the property. 

Plaintiff sued on what he styled a mortgage by 
deposit of title-deeds, The only document deposited 
was a sale-deed in favour of lst defendant’s (mort- 
gagor’s) father; there was au award and a decree of 
Court, in accordance with it conferring on 1st defend- 
ant title to the property, which, were not deposited: 

Held, that the mere deposit of the sale-deed was 
not a good deposit of title-deeds so as to create an 
equitable mortgage. VENKATARAMMAYYA V. NARSINGA 
Row, 2 M. W. N. 137; 9 M. L. T. 292; 21 M. L. J. 454 

j 309 

Extinguishment of mortgagor's right 
by adverse possession of a stranger—Position of mort- 
gagec— Whether title by adverse possession subject to 
mortgagee’s claim to enforce sale. 

The acquisition of title to land,by prescription is 
not affected by the existence of a mortgage at the 
commencement of the adverse possession. 

Though there may be cases in which a person 
claiming to have acquired a title by prescription 
would acquire it subject to an existing mortgage, 
yet where the mortgagor is dispossessed and his 
title disputed and another persdn obtains posses- 
sion of the estate, the possession of the new holder 
becomes adverse to both the mortgagor and tke 
mortgagee and the mortgaged’s cause of action 
arises against the new holder on the date on which 
the latter obtains such adverse possession of the mort- 
gaged estate. 

Aimadar Mandal v. Makhan Lal Dey, 33 C. 1015; 10 
C. W. N. 904, and Venkatachela Asari v. Subramania 
Chetty, 8 Ind. Cas. 264; 1 M. W. N. 633; 8 M. L. T, 
377, dissented from. 

Heath v, Pugh, 6 Q. B. D. 345; 7 A. C. 285, dis- 
tinguished. 

Ammu v. Ram Krishna Sastri, 2 M. 226 at p. 229; 
Ram Coomar Sen v. Prosunno Coomar Sein, 1864, W. 
R. 875; Prannath Roy Chowdhry v. Rookea Begam, 7 M. 
I. A. 823 at p. 355; 4 W. R. 37; Sheoumber Sahoo v. 
Bhadaneedeen Kulwar, 2 N. W. P. H. C. R. 223; Karan 
Singh v. Bakar Alikhan, 5 A. 1; 9 I. A. 99, relied upon. 
Ramasawmi OHETTI v. Ponna PADAYACII, 8 M. L. T, 


264 + 28. 
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of lund by an occupancy-tenant — 
Decree for sale—Dismissal of application for sale on 
the ground that property was not saleable—Applica- 

- tion for personal decree, maintainability of —Transfer 
of Property Act (IF of 1882), s. 90—Civil Procedure 
Code (Act V of 1908), O. XXXIV, r. 6. - 


. The predecessor of the respondents executed a 
mortgage-deed of certain lands held by him as an 
occupancy-tenant in favour of the appellant who 
obtained a decree’for sale which was made absolute. 
The application for sale of the mortgaged property 
was dismissed on objection taken by the zemindar 
that the respondents had no saleable interest in the 
property. The appellant then applied for a decree 
under Order XXXIV, rule6 of the Civil Procedure 
Code: z 


Held, that the mortgaged property having been 
found to be unsaleable the decree-holder was, under 
the circumstances, entitled to maintain the applica- 
tion for a personal decreo. 


"Kedar Nath v. Chandu Mal, 26 A. 25; Pirbhu Narain 
Singh v. Amir Singh, 29 A. 369; A. W.N. (1907) 83, 
referred to. 


Execution of Decree No. 12 of 1909, followed. 
Sueo Din v. BHAWANI BAKHSH, 14 O. O. 62 752 


—-Marshalling — Mortgage — Decree 
against three properties—Subsequent mortgage of one 
property. . i | 
A mortgaged, three properties to B; after a 

mortgage-decree, was obtained against these pro- 

perties, “A. subjected one of the parties to a 

second mortgage. Subsequently, two of the pro- 

perties were sold in execution and purchased by the 
decree-holder, who then sought to recover the bal- 
ance by sale of the third property subject to the 

second mortgage : j 


Held, that the priñciple of marshalling did not 
apply. to the case and that the third ‘property 
was liable for the balance of the mortgage- 
decree without regard to the burden of the second 
mortgage. 5 

Bisheshur Dial v. Ram Sarup, 
applied. 

Jugal Kishore v. Harbans Chaudhri, 28 A. 700; 
A. W. N. (1906) 208; 3 A. L. J. 791, followed. Gun 
Manomep V. Lotomat, 48. L. R. 224 Š 725 

; ——Otti—Pre-emption, right of— Waiver 

Complete mortgage— Mortgage embracing land pre- 

viously held by mortgagee—Decree, form of— Convey- 

ance— Declaration of invalidity. 


A., the trustee of a temple, executed an otti mort- 
gage in favont of B. Subsequently, A. called upon B. 
to advance a further sum without interest, which, he 
stated, was required for the purposes of the temple. 
IB. required A. to satisfy him that the sum was 
necessary for the purposes of the temple and 
expressed “his readiness to advance for interest. A. 
then asked B. to deposit the amount demanded with 
some third person and he would satisfy B. about the 
necessity of the loan. 


No further correspondence took place between the 
parties. A, then, created an otti in favour of another 
MA 











22 A. 284, not 
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person C. in respeċt of-the property mortgaged to B. 
A part of the consideration for this second otti was 
to be nsed for discharging a previous kanom mortgage 
held by O. Ina suit by B. for cancellation of the otti 
in favour of O. 7 

Held, (I) that B. had not waived his right of pre- 
emption,as A. gave no notice to B. as to how mneh 
money and on what conditions C. was prepared to 
advance; ae: : 

(2) that the mortgage in favour of VU. was a coms 
plete transaction, and, therefore, B. coffld claim pre- 
emption; 

(8) thatas C. was not bound under his mortgage tê 
surrender the lands previously held by him on kanom 
nnloss he was put in possession of B.’s lands, the Court 
could not direct a conveyance %o be made in favour 
of B; : 

(4) that the proper coarse was to declare C.’s mort. 
gage invalid as against B.’s otti right, PAUAKUNNATH 
KOLAYI v, NARAYANA Maneatater, 2M. W. N. 26;.9 
BM. L. T. 495 1010 
= — ~ Part of considerdtion void—PValidity 

of mortgage to the extent of consideration passed— 

` Mortgagee prescribing for a larger interest— Re- 

demption—Limitation Act (XV of 1877), Sch. IL, 

art. 148, 


Where a part of the consideration for a mort- 
gage is void or fails, or the mortgagee make de- 
fault in paying it, the mortgage is good to the exten 
of the consideration that has validly passed. : 

Subba Row v. Devar Shetti, 18 M. 126 and Walker v. 
Carleton, 97 Mass, 882, distinguished. 


Srinivasa Sicami Aiyangar v. Athmarama Aivar, 82 
M. 281; 19 M. L. J. 280; 5 M. L. T. 84; 2 Ind, Cas. 
612; Anakaram- Kasim v. Saidamadath Avullay, 2 M. 
79; Chinnayya Rawthen v. Chitambaram Chetty, 2 M. 
212; Rajani Kumar „Dass v. Gaurkishore Shaha, 35 
C. 1051; 70. L. J. 586,12 ©. W. N. 761; Munshi Baj- 
rangi Sahai v. Udit Narain Singh, 10 C. W. N. 932, 
referred to, 


Plaintiffs’ predecessor executed-a usufructuary 
mortgage to defendants for Rs. 24,609 in 1832, 
Rupees 17,000 of the consideration was amount due 
under previous decrees obtained against the mort, 
gagors. For this, sanction of Court was not ob- 
tained under section 247A, Civil Procedure Cofle, 
1882. In a suit by plaintiffs for redemption: 


Leld, (1) that the mortgage was not valid to the 
extent of Rs. 17,000. 


(2) that the suit was governed by article 148 of 
the Limitation Act and was not barred. 


(8) that the mortgagees could not prescribe for a 
larger interest than Rs. 7,600 and time did. not run 
in their favour for the acquisition of a larger in- 
terest by their mere assertion of it to the. knowledge 
of the mortgagor. . 


Khairajmal v. Daim, 320. 296; 2 A. L. J. Ti; 
10. L. J. 584,78om. L. R.1; 9 0. W. N. 201; Muzhffar 
Ali Khan v. Parbat:, 29 A. 649 ab p. 647; A. W.N, 
(1907) 221; 4 A. DL. J. 521, Ali Mahomed v. Lnlta 
Baksh. 1 A. 635; Rairw Nair v. Moideen, 13 M: 
89 and Bayari v. Puttanna, 14 M. 38, referred to 
Tirnuman Rasu v. PANDLA MUTHIATL Narpu, 2 M. W: 
N. 113; 9 M, L. T, 286; 21 M. L. J. 169 289- 
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Prior and puisne moytgagees, relative 
rights of—Right of puisne mortgagee not restricted to 
redeeming prior mortgage —Right of puwisne incumb- 
rancer to bring property to sale—Purchase by first 
mortgagee in ewecution of his decree—-Suit for posses- 
sion or in the alternative for money—Whether puisne 
mortgagee entitled to possession subject to redemption 
by socond mortgagee. 

A second mortgagee is entitled to the samu rights 
as the first mortgagee with reference to his security 
having regard to the nature of his mortgage. 

The purchaser of the equity of redomption after 

the first mortgage and the second mortgagee both 

stand on the same footing with reference to their 
respective rights against the first mortgagee when 
they have not been inepleaded in the suit instituted by 
him on his mortgage. 

Taose rights are unaffected by the suit of the first 
mortgagee to which they are not’ made parties and 
the decree passed” therein and the sale made in 
pursuance thereof. 

The purchaser in such a suit, whether it is a first 
mortgagee or a stranger, does not acquire the rights of 


the mortgagor as at the date of the first mortgage but ` 


only those that subsist in him at the date of the suit. 
Therefore, a first mortgagee who has purchased tho 
mortgaged property in execution of a decree on his 
mortgage and sues for possession or in the alternative 
for the recovery of his money, is not entitled toa 
decree for possession subject to redemption by a 
puisne mortgagee with possession, who was nota 
party to the suit by the first mortgagee. MULLA 
VEETIL v. ACHUTHAN Narr, 2 M. W. N. 165; 21 M. L. 
J. 213; 9 M. L. T, 481 5 
So Prior and subsequent mortgage—Re- 
demption—Subsequent mortgagee made partu in prior 
mortgage suit—Subsequent mortgagee not redeeming 
within time fired—Suit by subsequent martyajyee — 
Res judicata, 4 
A prior mortgagee sued for sale on`his mort- 
gage making the subsequent mortgagee a party and 
obtained a decree but did not bring the pro- 
perty to sale,” nor did the subsequent mortgagee 
redeem the prior mortgage within tho time fixed 
by the Court. Subsequently the latter sued to redeem 
the prior mortgage: ° 
Held, that the suit was not barred by res iudisata. 
Held, also, that so long as the property was not 
sold iri execution of the decree obtained by the prior 
mortgagee, the subsequent mortgagev’s right to re- 
deem did not extinguish. Suram SUNDER Lat v, Har 
Narayan 158 
Prior and subsequent mortgagees— 
Sale of morigaged property in execution of prior 
mortgagee’s decree—Subsequent mortgagee not party 
thereto—Amount to be paid by subsequent mortgagee 
al the time of redemption. 
A subsequent mortgagee is not entitled to redeem 
a prior mortgage by simply paying the price for 
which the prior mortgages may have purchased the 
property atau auction-sale held in execution of a 
decree obtained by him without jéining the subse- 
qnent mortgagee as party; but such subsequent 
mortgagee must, if he wishes to redeem, pay to the 
prior mortgagee the full amount due on his mortgage. 
Dip Narayan Singh v. Hira Singh, 19 A. 527, referred 
to. PHULMANI CHAUDHRAIN v. NAGESHER Prasap, 8 A. 


L. 3.158 670 
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—— Purchase of equity of redemption by 
a co-mortgagee—Other co-mortgagee’s right not estin- 
guished. 

Where one of several co-mortgagees purchases 
the equity of redemption, the other co-mortgagecs’ 
right is not thereby extinguished. The mortgage 
still subsists for their benefit and they can maintain 
a suit to recover their sharo of the mortgage-debt. 
Rayas Das r, SREO Lat 1026 
—— —— Redemption after time fixed 

for payment without obtaining extension—Application 

for possession by mortgagor, limitation Jor—Step-in- 
aid of execution —Application to send notice to mort- 
gagee to withdraw the mortgage money—Limitation 

Act (IX of 1908), Sch. I. art. 182. 

On November 1st, 1904, the appellant obtained a 
decree for redemption against the respondents in 
which the period fixed for payment of the mortgago 
money was six months. The decree was finally 
affirmed by the Judicial Commissioner on 9th July, 
1906. On8th July, 1909, the decree-holder deposited 
in Court the amount payable under the decree and 
prayed that notice might be issued to the respond- 
outs requiring them to withdraw the money. On 
18th July, 1909, he presented an application praying 
that he might be placed in possession of the mortgage 
property: 

Held, that up to the passing of Act V of 1908, the 
appellant had a right to redoem the mortgage at any 
time before the passing of an order absoluto for 
sale without obtaining an extension of the time limited 
by the decree, and that his right to do so after the 
passing of that Act was saved by section 6 of tho 
General Clauses Act, 1897. 

Held,also, that as the application of July 13th, 1909, 
was governed by article 182 of the first Schedule to 
the Limitation Act of 1908. 

Held, further, that as the application to the Court 
to send notice to the respondents requiring them to 
withdraw the money was an application to the Court 
to take a step-in aid of execution and, thorefore, the 
application of 13th July, 1909, was within time. 
JAGESHAR SINGH v. Buagwan BAKUSIT SINGH, 13 0. C. 
10 337 
—-Clog—Covenant to re« 

deem earlier and subsequent morigayes together— 

Mortgages ewecuted by different persons —Hindu Law 

—Joint family—Right of after-born sen to contest 

alienation. 

J., P. and 6. were members of a joint Hindu family. 
J. and P. executed a mortgage in 1871 in respect of 
certain joint property in favour of B. In 1877 J. and 
C. executed another mortgage in favour of the same 
mortgagee in respect of thesame property. In the 
mortgage of 1877 they entered a covenant that tho 
earlier mortgage could not be redeemed unless the 
amount of the subsequent mortgage was also paid. 
The son of J. who was not born at the time of the 
execution of either of the mortgages, wanted to re- 
deem the mortgage of 1871 only: 

Held, that in the face of the covenant contained in 
the subsequent mortgage, he could not redeem the 
earlier mortgage alone. 

Held, further, that the plaintiff, who was not in 
existence at the date of the mortgage of 1877 and 
had no interest in the property to which it related, 
could, nob contest the validity of that mortgage. 
Sugo Kumar Urapaya v, JITTU SINGH 52 
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—-——— Redemption —Melchert—Suit 
for redemption—Transfer of Property Act (IV of 
1882}, s. 92—Appeal for value of improvements— 
Mortgage-deed—~Representaticve not brought on record 
—Appeai liable to be dismissed. 

A metchartdar instituted along with the jemni a suit 
for redemption of the kanom and got a decree sub- 
ject to his paying the value of improvements, The 
deoree also provided for sale in case of default of 
payment by the melchartdar. The Kanari preferred 
an appeal claiming a large amount for improvements 
and pending the appeal the jemni died. His 
representatives were not brought on record: 

Held, that the appeal could not be prosecuted in 
the absence of the representatives of the jemmni. 
SesHan PATTAR v, YAKKANATH, 2 M. W. N. 148; 9 M. 
L. T. 356 940 








——~ Sub-mortgage—Parties — Practice— 
Right of sub-mortgagee to swe mortgagee without join- 
ing original mortgagor-—Decree does not affect mort. 
gagor—Decree, construction of —“Mortgaged property” 
does not include mortgagor's interest, 

A derivative or sub-mortgagee is entitled to sue 
the original mortgagee without making the original 
mortgagor a party. 

The rights of the mortgagor cannot be affected by 
any decree in sucha snit. Even if the decree in the 
suit speaks generally of the sale of the mortgaged 
property, the “mortgaged property” does not include 
the interest of the morlgagor iu the property. AMRAT- 
LAL V., NARANBHAI, 18 Bow. L. R. 90 765 


—Subrogation—Purchaser of land pay- 
ing off prior mortgage—Purchase found invalid— 
Right of purchaser. 

A purchaser of Jand who, while in possession of the 
land purchased, pays offan encumbrance on it, is 
entitled, when his purchase is found to be invalid, to 
stand in the shoes of the mortgagee whom he has 
paid off. 

Syamalarayadu v, Subbarayudu, 21 M. 148; Chinna- 
swamy v. Padala Anandu, 3L M. 439; 3 M. L. T. 395 ; 
18 M. L. J. 3806, followed. BALASUBRAMANIAN V. RAMA- 
sawmy HETTIAR, 2 M. W. N. 197; 9 M. L. T. 358 

789 

Suit on a mortgage—Plea that the 

mortgage was an unreal transaction—Onus of proof 

—NMortgage not impugned in prior proceedings where 

it was in evidence— Estoppel—Madras Rerenue Re- 











covery Act (Mad, II of 1864)—Purchase by benamidar. 


whether can be questioned by the real purchaser. 

In æ suit on a mortgage, defendant pleaded 
that it was an unreal transaction. In a previous 
proceeding, where the mortgage deed was put in 
evidence, the defendant, who was then also im- 
pleaded as party defendant, did notadduce evidence 
to show that it was an unreal transaction, though he 
was allowed an opportunity to do so: 

Held, that the defendant was estopped from im- 
pugning the mortgage in the subsequent suib. 

Where ata revenue sale the property was purchas- 
ed by a person benami for another: 

Held, that it was open to the real purchaser to set 
up and prove his title. 

Narayansawami Padayachi y. Govindasawmi Padaya- 
chi, 29 M. 473; 1 M. L. T. 284; 16 M. L. J. 505, (F. B), 
referred to. SULAIMAN v. PATTUNA Bry, 9 M.L. T 
294 1 
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——Suit on morigage—Priority as between 
mortgagees—Mortgagee defendant also assignee of a 
separate mor tgage— Whether necessary to be made 
party expressly as assignee. 

To a suit ‘on a mortgage 10th defendant (ap- 
pellant) was made a party defendant on the ground 
of a mortgage executed in his favour by 5th de- , 
fendant on 24th March 1908. In his written state- 
ment appellant claimed priority as assignee of an 








. earlier mortgage of the same property executed in 


1894 in favour of R by 5th defendant and her hus- 
band. The lower Court refused to adjudicate on the 
question of appellant’s priority as he was not made œ 
party as assignee of R.’s mortgage: 

Held, that as appellant was already a party 
to the suit and had raised the “question a priority 
in his written statement, ib waseunnecessary to make 
him a party expressly as assignee and that the 
question of the priority of his mortgage should have 
been adjudicated upon. SamINATHIER V., ADINARAYANA 
Samer, 9 M. L. T. 410 643 
——- Suit for sale—Consent decree for 

money —Mortgage property attached — Transfer of 

Property Act (IV of 1882), s. 99—No bar for sale. 

A mortgagee instituted a suit for sale but he com- 
promised the claim by getting a money-decree, In 
execution he attached the mortgaged property and 
brought it to sale. The judgment debtor objected 
that the sale contravened the provisions of section 
99 of Act LV of 1882: 

Held, that therule in section 99 of Act IV of 
1882 was intended for the benefit of amortgagor, - 
and that in consenting to a money-decree being passed, 
he waived his right to the benefit of that section. 
APPANDA Mupaty V. RAGHUTHAMBY AMMANI, 2 M. W. 
N. 147 ; 9 M. L. T. 261 939 
-—— decree—Decree on mortgage 
executed by a member of joint Mutakshara family — 
Suit by another member—Declaration that share 
of mortgagor alone be subject to mortgage—Mort- 
gage decree, whether capable of execution 1034 

—— property whether includes 
mortgagor’s interest 765 
— or Sale- Constrattion a docu- 

1013 

— Construction of deed—Sale 

accompanied by a contemporanedus agreement to res 

covery—Mortgage by way of conditional sale, or salg 
with a right of re-purchase, 

A. executed a sale-deed in favour of B. and on 
the same day they also entered into an agree. 
ment whereby B. undertook to reconvey the pro- 
perty comprised in the sale-deed on payment of 
the amount of the purchase money within a 
period of five years. The sale-deed contained a 
recital that “the sale had become absolute and 
final and that the contracting parties had no 
right to cancel the sale and to demand restitn- 
tion of the consideration money and that the 
vendor had no right to any share of the pro- 
perty sold.” 

Held, that the transaction was an out and ont sale 
and that the stip@lation for re-purchase contained 
in the contemporaneous agreement did not make it a 
mortgage. 

Bhagwan Sahai v. Bhagwan Din, 12 A. 387; 17 I. À. 
98, followed. 

Basudeo Y. Basu, 31 B. 528, referred to, 
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Whother a transaction is a bona fide sale with an 
agreement for re-purchase or a mere mortgage in the 
form of a sale must depend on the intention of the 
parties to be gathered from the language in which the 
transaction is carried out, supplemented it may be by 
oral evidence. GHULAM NABI Kwan v, N1AZ-ON-NISSA, 
8 A. L. J. 119; 33 A. 837 140 








suit—Sale of mortgaged property 
—Termination of suit 1027 





m——-— One decree only can be passed 


: — Two decrees in a mortgage suit—Merger of the first 


into the second—Suit to set aside a decree on the 
ground that plaintiffs were no parties to 1t—Main- 
tainability of such syit. 


R. instituted a suit against A. B. and C., on foot 
ofa mortgage and obtained adecree on 80th April 
1897, against A., as represented and agaiust B., and 
C. ew parte. B. applied to have the ex parte decree set 
aside under section 108 of the Code of Civil Pro- 
cedure, 1882, but his application was rejected. Sub- 
sequently C. made an application under section 108 
and his application was granted. When the case was 
re-opened at the instance of O., B. put in an appli- 
cation for permission to file a written statement. 
His application was rejected on the ground that the 
suit had not been opened against him. Tho Court, 
however, passed a decree on 22nd of September, 
1902, as against all the defendants. B, instituted this 
suit to have it declared that the decree dated 
22nd September 1902, was not binding on him: 

Held, that the suit was not maintainable. Held, 
further, that the decree dated 30th April, 1897, in 
the suit merged into the later decree dated 22nd 
September, 1902. 

Held, also, that in a suit for sale upon a mortgage 
there can be but one deoree for sale. 

Gouri Sahai v. Ashiak Husain, 29 A. 623; A. W. N. 
(1907) 204; 4 A. L. J. 552, referred to. RAM Ratan 
v. Prac Durr PANDE, 8 A: L. J: 864 835 


—— mm (Usufructuary}—Agreementb y mort- 
gagor not to claim accounts, effect of. 


“ Where there is an express agreement in a mort- 
gage-deed that the mortgagor will not claim accounts 
fyom the mortgagee, he is not entitled to an account 
at the time of redemption. 

Shafi-wn-nissa v. Fazalrab, 7 A. L. J. 787; 7 Ind. Cas, 
293, referred to. RAM PERSHAD v. KHEM KARAN 


te 





= Usufructuary mortgage ~ Sir--Sir sold 

after the passing of Agra Tenancy Act (IL of 19G1)—~ 
Position of mortgagee —Ex-proprietary tenancy—Agra 
Tenancy Act (II of 1901), s. 20— Transfer of holding 
— Ejectment. . 


One M. mortgaged his zemindari and sir to the 
plaintiff by way of simple mortgage in 1890. M. sub- 
sequently usuffuctuarily mortgaged the same share 
and sir to the defendant in 1897. In 1905, the plaintiff 
brought a suit on his mortgage of 3890, obtained a 
decree, and purchased the mortgaged property in exe- 
cution thereof : 

Held, that the defendant, who was in possession of 
the sir ever since his mortgage of 1897, could not con- 
tinue to hold the property as mortgagee of the ex- 
proprietary tenancy which accrued in favour of his 
mortgagor on the purchase of the sir in 1905 by the 
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plaintiff, and thatthe defendant was Hable to bo eject- 
ed from the holding at the instance of the plaintiff in 
an action of ejectment. 

~ Sham Das v. Batul Bibi, 24 A. 588, distinguished. 
Dwarka Cuanp v. KHADIM Husain §53 


Mortgagees undertaking to discharge mort- 
gagor’s debt —Movigagee obtaining remission of part of 
debt from mortgagor's creditor —Benefit of remission-— 
Mortgagor or mortgagee. 


By a mortgage deed the mortgagee undertook 
to discharge a debt due by tho mortgagor to a 
creditor. The mortgagee was able to enter into an 
arrangement with the mortgagor’s creditor under 
which, instead of paying the full amount of the debt, 
he paid some two hundred rupees less than the 
amount mentioned in the mortgage deed. The ques- 
tion for decision was whether the mortgagor or the 
mortgagee was entitled to get the benefit of the 
remission : 

Held, that, in the absence of an agreement to 
contrary, the mortgagor was not entitled to get 
benefit of the remission even if is was made by the 
crecitor at his instanco. BACHU CHENCHURAMAYYA V, 
ARKANAIU SuBBARAMAYYA, 9 M. L. T. 79 


—— wndertaking to pay both the pric 
and subsequent mortgages together—First mortgage 
redeemed without puyment of the second mort- 
gage—Breach of cundition—Cause of action—Limi- 
tation. 

Where in a subsequent mortgage there was a 
condition that the mortgagor would pay the amount 
under that mortgage along with that due under the 
earlier one, but asa matter of fact he redeemed the 
earlier mortgage without paying the amount due 
under the subsequent mortgage: Held, that the cause 
of action for the recovery of the sum due under the 
second mortgage accrued on the date when the first 
mortgage was redeemed and limitation began to run 
from that date. MAHABIR PRASHAD v. DURBIJAIL Rat, 
8 A. T. J. 233 48 


Mortgagor and mortgagee—Adverse 
possession—Transfer of partial interest in immove- 
able property—Prescriptive title by third party 9 


the 
the 


Muhammadan Law-—Saying of prayers on 

the land of another—Custom—Tillegal 45 
—_——_——-—-Divorce — Talak-ahsan— 
Iddat—Maintenance to be paid till the expiration 
of Idddt where the divorce is valid 457 


———_—_—-—— Dower. See MURAMMADAN 
Law—tWipow. 








ae Dower debt —Succession Cer- 
tificate for a portion of debt—Succession Certificate 
Act (VII of 1889), ss. 2, 4,6, 7, 9—Debt—Nature of 
proceedings under the Act—One debt gives rise to one 
cause of action—Heir of a creditor cannot sue for his 
share alone. 


A succession certificate for the collection of a por- 
tion of the dower debt cannot be granted. 

Muhammad Ali Khan v. Putian Bibi, 19 A. 129; Bis- 
milla Begam v. Tawassul Husain, 32 A. 335; 7 A. L. J. 
255; 5 Ind. Cas. 424, followed. 

Akbar Khan y. Bilkesara Begam, 


A.W. N (901), 
125, not approved of. 
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Kandhiya Lal v. Chundar, A.318; Abdul Karim 
Khan y. Magbul-un-nissa, 30 A. 315; A W. N. (1908) 
118; 5 A. L. J. 598; Wasel un-Hauq v. Gowhur-wn-nisa 
Begam, 10 W. R. 105; 1 B.L.R. (S.N.) 7; Amir-un-nissa 
Barket v. Srimati Afiat-un-nissa, 3 B. L. R. 404; 12 W. 
R. 807; Shitab Dai v, Debi Prashad, 16 A. 21, referr- 
ed to.. E 

Obiler Dicta. 

Proceedings under the Succession Certificate Act 
are not intended to determine the share of the appli- 
cant in the debt or to adjudicate upon the relative 
rights of the applicant and others therein. 

One debt creates one simple and indivisible liability 
which gives rise to one single cause of action. 
> -One of the heirs of the obligee of a money bond 
cannot sue for his share in the money due under the 
bond. 

The dower debt of a Muhammadan wife, whether 
prompt or deferred, is a “debt” withiu tho meaning 
of section 2 of the Succession Certificate Act, 1889. 
Guaroor Kian v. KALANDARI Baoan, 8 A. |. J. 119; 
33 A. 337 . 127 F. B. 


—— — Dower—Sunni sect— Mar- 
© riage—No stipulation at marriage—Pro npt or defer- 
- ved—Civil Procedure Code (Act F of 1903), O. IL 
° v 2—Pleadings —Estoppel. 

Under the Sunni School of Muhammadan law, when 
there is no stipulation at the time of marriage whe- 
ther the dower is to be prompt or deferred, a portion 
of the dower must be considered prompt and the 
amount of such portion is to be determined with refer- 
énce'to custom wlieré there is no custom, it must be 
determined by the Court wilh reference to the status 
of the wife and the amount of the dower. 

Bidan v. Mazhar Husain, 1 A, 483; Taufik-un-nissa v. 
Ghulam Kamber, 1 A. 506, followed. 

Mirza Bedar Bakhat v. Mirza Khurram Bakht, 19 W. 
R. 315; Mastaan Sahib v. Assaw Bivi Ammal, 23 M. 
371; Inayat Husain v. Muhammad Husain, A. W. N. 
(1889) 153, distinguished. y 
< A. Muhammadan lady of Sunni sect sued her husband 
for the recovery of a portion of her dower as prompt— 
there being no stipulation at the time of her marriage 
whether her dower was to be prompt or deferred— 
and obtained a decree after the death of her husband, 
She sued again for the balance of her dower, alleging 
it to be deferred : .Held, that her second suit was not 
barred under Order II, rule 2 by reason of her former 

nib. = ` 
; Held, further, that in view of the defence of the 
plaintifs husband in the former suit that the whole 
of the dower was deferred, it was not open to the de- 
fendants to contend in the second suit that the whole 
of it was prompt. UmpA BEGAM v, MuHAMMADI BEGAM, 
8 A. L. J. 27; 33 A. 291 200 


em Family setilement—Transfer 
of Property Act (IV of 1882), s 6—Agreement by an 
heir expectant to divide property. 


A Mubammadan wife sued her husband for the 
recovery of her dower. The suit resulted in a 
compromise whereby the wife accepted in lieu of 
dower a life-esiate in a portion of the property of her 
husband, and the husband accepted a life-estate in 
his remaining property. Subject to their life-estates 
their children were to take the entire property after 
their death; 
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Held, that the agreement embodied in the compro- 
mise was a family settlement and there was nothing 
illegal in it according to the Muhammadan Law. 

Section 6 (a) of the Transfer of Property Act does 
not prohibit an agreement by an heir expectant to 
divide a particular property in a certain way ou 
the happening of a particular contingency. 

Ram Niranjan v. Proyag Singh, 8 C. 188; 10 ©. L. R. 
66, referred to. NASIRUL Hag v. Fraz-un-Rauman, 8 
A. L. J. 275 530 





Gift—Mushaa—Gift of undivided 
share in kaimi raiyati—Joint possession of donee with 
donor —Validity of gift. t 


The doctrine relating to the invalidity of gifts of 
mushaa is wholly unadapted to @ progressive state of 
society and ought to be confined within the strictest 
rules, 

Mumtaz Ahmed v. Zubaida Jan, 11 A. 460; 16 I. A. 
203 (P. C.), followed. = 

The defendant No. 3 by a deed of gift gave to the 
plaintiff a relative of his a 4-anna share in a holding. 
Both were in joint possession for 14 years. Tho 
plaintiff, being dispossessed, brought a suit for posses- 
sion: 

Held, that possession having been given and taken 
the property was transferred; that the ‘doctrine of 
mushaa did not apply, and that the defendant No. 8 
having recognised the plaintiff as being in joint 
possession with himself for 14 years could not be 
allowed to say that there was no valid gift. ABDUL 
Aziz v. PATEH Manomen, 15 O. W. N. 541; 18 0. L. J. 
492 635 





—: —— —Wåqf—Espenses of fatiha _ 
—Lighting a mosque—Salary of Hafiz—Charitable 
object. 


Stanley, C. J.—-Hixpeuses of lighting a mosque are 
valid objects of a wagf, but expenses of fatiha 
ceremonies and the salary of a Hafiz and readers of 
the Quran are not proper objects ofa wagf. The 
general dedication of property in the name of God 
would not be sufficient to render the wagf valid in 
respect of so much of the property as has been de- 
dicated expressly for specific objects which are not 
proper objects of a wagf. 

When immoveable. property isgiven for fixed pur. 
poses, partly valid and partly invalid, ‘the beneficial 
interest in the invalid portion passes to the heirs. 

Per Banerji, J:—Tn order to constitute a valid wagf 
there must be a substantial dedication of the pro- 
perty to religious or charitable uses at sometime 
or other. 

Mohamed Ahsanulla Chowdhry v. Amar Chand 
Kundu, 17 C. 498 ; 17 I. A. 28, referred to. 

Fatiha expenses are a valid object of wagf. 

Abul Fata Mohamed v. Rasamaya Dhur, 22 O. 619; 
22 I. A. 76, Lachmipat Singh v. Amir Alum, 9 O. 
176; 12 C. L. R. 22, Phul Chand v. Akbaryar Khan, 19 
A. 201, Bibajan v. Kalb Husain, 6 A.L. J. 115; 31 
A. 186; 1 Ind. Cas. 768, Kaleloola Sahib v. Nuseer-ud- 
Din Sahib, 18 M. 201, Sayed Mustafa v. Amina Begam, 
2A. L. J. 519, Zooleka Bibi v. Syed Zynulabdin, 6 Bom. 
L. R. 1058, referred to. | | 
` Expenses of burning lamps in a mosque and the 
salary of a Hafiz andthe reader of the Quran, are also 
valid objects of a wagf. Mazuar Husain Kuan ~. 
ABDUL Hanı Kuan, 8 A. L. J. 162 _ 753 
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——— W idow--Possession of hus- 
band’s property— Umpaid dower debt—No consent of 
husband or`his heirs necessary—Possession to be 
without force or fraud. 


Under the Muhammadan Law, whena widow is 
in possession ofthe undistributed property of ber 
deceased husband, such possession having been ob- 
tained lawfully and without force or fraud and 


her dower orany part of it is due and unpaid, . 


she is entitled as against the other heirs of her 
husband to retain possession until her dower debt 
ig paid, but she must account to them for the pro- 
fts received. 

Ameeroonissa v. Moradonnissa, 6 M. I. A. 211 and 
Bachun v. Hamid Hossein, 14 M. I. A. 377; 10 B. L. R. 
45; 17 W. R. 113 (P.C.)8 relied upon. 

The possession of a widow need not be obtain- 
ed by agreement with her husband or his heirs; it 
should be possession lawfully obtained without force 
or fraud. SABJAN BEWA v. ANSAR-UD-DIN, 13 C. L. J. 
427; 38 O. 475° ` 1031 


angan Will in favour of an heir— 
Consent of heirs after the testator’s death, necessity of 
—Consent given during last illness, effect of—Reviral 
of original Will on failure of a subsequent one, 











A bequest by a Muhammadan testator in favour of 
an heir is void nnless the other heirs give their con- 
sent to it after the death of the testator. Consent 
given during the life-time of the testator even though 
during his last illness is of no avail. 

The mere revocation of a Will followed by a disposi- 
tion subsequently found to be ineffectual will not set 
up the original Will unless the two acts are so con- 
nected that it can be said that the substitution of an 
effectual disposition was a condition of the revocation 
of the original: Will. MUHAMMAD ADIL KHAN v. BATUL 
Bust, 14 Ô, C.-49 748 


Tan =~— Burden of proof— 
Consent of heir necessary after death —Evidence of 
consent, 


The burden òf proving that a Will is binding 
on the heirs of the testator rests upon the person 
propounding it. 

A Muhammadan cannot bequeath more than 
dud of his property to a stranger or a portion to 
any one of his several heirs unless his Will is express- 
ly or impliedly assented to by his heirs after his death. 
” Voluntary assent given by the heirs during the 
life-time of a deceased testator, even though it is 
given in his last iliness, cannot by itself render the 
Will valid. < 

Where there is direct evidence of the refusal to 
consent to a Will, a Court ought notto infer from 
indirect evidence that in fact consent was given. 
Gavan KADIR v. SARDOZI, 48. L. R. 216 721 


Mukhtar —Right to appear on behalf of accused 
° 664 








——, right to appear in Criminal Court 


i oe: I 
Mulgent lease. . See LANDLORD AND TENANT. 
Municipal Courts, jurisdiction of—Act of 


sovereign 862 
Murder. See Penat Cope, s. 302. 
Mutation—Evidence of possession 456 
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N. W. P. Rent Act (XH of 1881),s.9 
—Occupancy-holding — Mortgage — Death of tenant 
without heir—Lapse of tenancy to the zemindar— 
Extinguishment of title of mortgagee. 


Tf an occupancy-tenant, who had usufructuarily 
mortgaged his holding while Act XII of 1881 was in 
force, dies without an heir, his tenancy lapses to the 
zemindar and with the determination of the tenancy, 
the morigagee’s title under the mortgage is also ex- 
tinguished. 

Pahalwan Singh v. Satrupa Kunwar, A. W. N. (1905) 
178; 2 A. L. J. 471; Ram Lal v. Chuni Lal, 2 
A. L. J. 69; 27 A. 872; Dalip Rai v. Deoki Rai, 21 A. 
204, referred to. SHEOBARAN v. BINAIK Dat} 51 


Notice. See LANDLORD AND TENANT. 4 


— Order disposing of property—Interference 
by superior Court 





sais quit—Non-occupancy raiyat 805 


Nuisance —Flour mill worked by camel—~Objec- 
tionable smell arising from negligent user—Right 
of Municipality to issue notice — Unauthorized 


885 
Oaths Act (X of 1873), S. 10—dgreement 


to take oath——Form of oath and place to be speci- 

fied. 

Under section 10 of the Oaths Act, the agreement 
to tuke an oath must specify the fprm of oath 
and place where the oath has tobe administer. 
ed. 
Ayakanna Nadar v, Muthiah Nadar, 17 M. L. J. 99, 
distinguished. 

Anagreemont by one party in general terms to 
take oath in any form or in any place that his adver- 
sary may like, does nov satisfy the requirements of 
section JO, Mansi v. PARAMAYYA HEBBARA, 9 M. L.T 


284 . 260 
Occupancy-holding. See N. W. P. Rent 
Act. 





—_ Widow succeeding to her 
husband—Relinquishment by widow to tho pre.” 
. judice of the reversioner 894 


Mortgage—Mortgagee sub. 
letting holding to the nortgagor—Rent, recovery of. 














Where an occupancy-tenant after usufrnctuarily 
mortgaging his holding, is put in asa sub-tenant, no 
rent can be recovered from him. 

Ram Sarup v. Kishen Lal, 29 A, 827; A. W.N. 
(1907) 76; 4 A. L. J. 396, applied. Monan Davi v. 
JAHANGIR MAL 605 


Mortgage of occupancy-hold- 
ing—Tenant’s right to relinquish holding during 
mortgage—Agra Tenancy Act (II of 1901). 


* An ocenparcy-tenant, after mortgaging-his holding 
with possession, has no power to relinquish it in favour 
of the zemindar. 


Rannu Rai v. Rafiuddin, 27 A. 82; Ramdhari v. Ram. 
dhari, TA. L. J. 805; 2 Ind. Cas. 456, followed. 
Badri Prashad v. Sheo Din, 18 A. 354; referred to. 


Cnorey LAL v Snxopat SINGH, 8 A. D. J. 117; 33 A. 
835 2I7 
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Occupancy rights. See Acra TENANCY Act; 
BENGAL Tenancy Act; CENTRAL Provinces TEN- 
ANCY Act; LANDLORD AND TENANT; MADRAS Estates 
LAND Act, s. 6; Maurasi RIGHTS; PUNJAB TENANCY 
Act, 





Alienation of occupancy- 
rights with consent of landlord—Right of alienor’s 
collaterals to contest—Extinetion of tenancy— Pre- 
emption or declaration by landlord does not extin- 
guish tenancy--Sale to landlord results in extinc- 


tion 
833 


Mortgage of tenancy by tenant 
—Relinquishment of tenancy during subsistence of 
mortgage—Finding— Second ‘appeal—Findings of fact 

` —-Practice—Mlutation— Evidence of possession. 

An occupancy-tenant, who has mortgaged his hold- 
ing, cannot relinquish it during the subsistence of 
the mortgage and thereby derogate from his own 
grant, The mortgagee is entitled to remain in posses- 
sion until the mortgage is redeemed or the tenancy 
is legally determined. 

In second appeal the High Court is bound to 
accept a finding of fact and cannot arrive at a 
contrary finding. 

An order as to mutation of name in favour of 

certain persons is not sufficient evidence of the actual 
period of possession by such persons. ANIR ALI?. 

Karam Att 456 


Office—Claim to office—Resignation by office- 
holder~—Possession of office by his mother—Right 
of the person who resigned to sueceed to his mother 
on her death 496 


Opium Act (I of 1878), S. 9(c)—LIlegal 
possession of opium. 

Where one person leaves a locked-up box contain- 
ing opium in the house of another person, the latter 
is inillegal possession of opium and his conviction 
under section 9 (c) of Act I of 1878 is correct. ELLORE 

. VENKATA VYAMMAL, In re, 2 M. W. N. 361 1019 


S. 9 (e)—Exporting of opium—Parcel 
opened by post ofice and sent on for identification 
of consignee— Attempt to export opium not punishable 
-~Penal Code (Act XLV of 1860), s. 511. 

Section 511 of the Penal Code does not apply to the 
offence of attempting to exportopium, which offence 
is, therefore, not punishable at law. 

Where the accused tendered a parcel of opium at 
the Post Office for despatch to Burma but the parcel 
was opened by the Postmaster atthe place of despatch 
on account of information received and sent on to 
Burma by the Postal authorities marked “doubtful” 
with a view to the identification of the consignee: 

Held, that the accused did not commit the offence 
of exporting opium under section 9 (e) of the Opium 
Act,as the parcel was soized by the authorities be- 
fore despatch and it ceased to bein the Post Office 
on accused’s account before it left India for Burma. 
Bostan v, EMPEROR, 2 P. R. 1911 Cr. 682 


S. I I—Confiscation of boat—Hearing 
owner—Hirer of boat—Unlawful user by hirer. 

An order was made under section 11 of the Opium 
Act confiscating a boat in which some opium had 
been found: 

Held, that the order should nothave been made 
without giving the owner of the ‘boat an opportunity 
of being heard. 








s Meaning of 
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Section 11 of the Opium Act does not contemplate 
that every receptacle, such as of a ship or a.honse 
or a carriage, in which a small quantity dfsopium 
may happen to be found, is liable to confiscation; the 
liability arises from the owner of sueh conveyance 
using the conveyance for the purpose of transporting 
opium. A person cannot be made liable because his 
servant makes use of his private carriage asa deposit- 
ary for his private stock of opium, ABDUL RAHMAN 
v. ÈSMPEROR, 15 O. W. N. 296 8 


Oudh Estates Act (I of 1869), ss. 3, 
8, 10, 22 and 23- Lists prepared under the 
Act —“ Estate”, meaning of — Summary settlement 
with a taluqdar—Validity of summary setilement— 
Order of Government sanctioping summary settlement 
—Qabuliat— Custom of descent——Preswmption in cases 
of persons entered in List II —Property acquired from 
the profits of the taluqdari property-—Succession— 
Impartibility—Primogeniture. 


Under section 10 of Act I of 1869, a Court is bound 


to treat ihe entry ofa Talugdar’s name in the list 


prepared under section 8 of the Act as conclusive 
evidence of the fact that the person whose name is so 
entered is a tulugdar within the meaning of 
the Act. ` 

Under section 3 of Act I of 1869, in order to bring 
the property within the definition of an “estate” 
either a sammary settlement must have been made 
with the taluqdar within the dates prescribed in the 
section or a talugdari sanad granted to him. One of 
these two events is a sine qua non. The effact of one 
or both of these events happening is to bring within 
the purview of an “estate” villages and land named 
in the’ list attached to the gabuliat executed at the 
summary settlement and in addition villages not in 
the said list but decreed in the first summary settle- 
mont. 

Per Sunder Lal, A. J. C—Where the Government 
ordered the summary settlement to be effected in 
favour of a persou prior to the 10th October 1859 but 
the settlement was not effected before the date and 
the gabuliat was executed only on the 18th October 
1859, the property so settled could not be treated as 
“estate” within the meaning of section 3 of Act I of 
1869; nor could the villages decreed at the time of 
regular settlement be so treated. 

Per Piggott, A. J. C.—Where the order sanctioning 
the summary settlement had been actually passed 
before the 10th October 1859 and the formality of 
executing a gabuliat was observed a few days later, 
the settlement should for all practical purposes be 
treated to have been effected within the period 
prescribed by section 3 and the property should be 
treated as “estate” within the meaning of the Act, 

Whero the name of a talugdar is entered in List II, 
the entry should be treated as prima facie evidence 
that the estate descend to a single heir and where a 
custom of adescents to a single heir prevails in a 
family, it means that ordinarily the eldest son is to 
succeed, unless the contrary is shown. 

Property acquifed ont of the savings of a talugdari 
property must be considered to be self-acquired 
property of the talugdar who acquires it and cannot, 
therefore, be considered to be a portion of the 
“Estate” but must be considered as partible pro- 
perty subject to ihe ordinary rule of . Mitakshara Law. 
JANKI PRASAD SINGH v, DWARKA Pgasap Sinan 83 
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+--+ naen SS. 8, 10, 22 83 


Sama aan SS. 22, 23 — Property 
acquired from the profits of Taluqdari property— 
Self-acquired property—“Ilaqa”, meaning of —Suc- 
cesdion to acquired property of taluqdar. 

Properties acquired by the son of a faluqdar from 
the profits of the talugdari property are his self- 
acquired property and his brother cannot claim any 
share in such property: 

Under the terms of a Will which provided that an 
Ilag shall go to the oldest son, the devolution of 
the property acquired by the testator from the 
prpfits of the taluga cannot be regarded as accre- 
tions to the taluga and thereby covered by the term 
“Ilaga”. 

Succession to the property of a talugdar other than 
the talugdari property, governed by section 22 of Aot 
I of 1869, is governed by the ordinary law to which 
the members of his tribe and religion are subject. 

Gonda Koer v. Kooer Oodey, 14 B. L. R. 159, Laksh. 





mipatht v. Kandasami, 16 M. 54, referred to. Lau 
SINGH v. CHANDARPAL SINGH, 14 0, ©. 85 76 
—— m L S, 23 76, 83 


Oudh law-—Settlement—Objection—Obligation to 
release property setiled on payment of money, whether 
creates trust—Adverse possession— Limitation. 

When the-first Settlement of Oudh was carried out 
the villages in suit were found to be in the possession 
of a Nawab. On that occasion, one JV. applied as 
owner of the villages for settlement. The Nawab 
opposed her claim on the ground that he was entitled 
to rémain in possession until the monies he has 
disbursed on her account were paid off. The Nawab’s 
objection was upheld, and the Settlement was made 
with him “in accordance with possession,” and W. was 
directed to proceed by separate application to get her 
property released by payment of the money due by 
her. After eight years, when the regular settlement 
of the Province was in progress, IV, applied again for 
the settlement of the villages. Her claim was again 
resisted by the Nawab on the ground that they were 
included in the sanad granted by Government to him; 
W.’s application was then dismissed. The present suit 
was brought to recover possession of a share of the 
villages: 

Held, that the correlative obligation that lay on the 
Nawab to release the property on payment of the 
money, created no trust, nor did it constitute him a 
trustee for W.; that when she applied for the regular 
sttlement of the villages, an adverse title was set up 
on behalf of the Nawab, that from the date of the dis- 
missal of W’s. application, the Nawab’s possession was 
adverse to her, and that the suit was barred. 

Hasan Jajar v. Muhammad Askari, 26 I. A. 229; 26 
C. 879; 4 OC. W, N. 65, distinguished. MUHAMMAD 
BAKAR v. MUHAMMAD BAKAR ALI Kran, 13 ©. GL: J. 63; 
8 A. L. J. 132; 15 C. W. N. 272; 9 M. L. T. 300; 2 M. W. 
N. 127; 13 Bom. L. R. 75; 21 M. L. J. 109; 14 O. C. 95; 
33 A. 125 I 391 P. C. 


Oudh Laws Act (XVIII of 1876), ss. 
IOand I 1—Pre-emption—Notic® issued under 
s. 10 of the Oudh Laws Act—Effect on right of pre- 
emption of sale deed ewecuted before expiry of the 
period fixed for tender. 
Where a vendor issued notice under section 10 of 
the Oudh Laws Act, but executed the sale-deed before 
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the period of three months, allowed for a tender 
under section 11, had expired: Held, that tho failuro 
on the plaintiff’s part to make the tender did not bar 
his right to sue for pre-emption. MURLIDHAR v, KALKA 
Sinau, 14 O. C. 1 333 

—— s: 11 333 


S. 13 58 
Oudh Rent Act (XXII of 1886), s. 

107 Q.—Assessment of rent—Assessmeni, date 

from which it takes efect—Arrears of rent, suit for. 

In a suit for resumption under Chapter VII A of 
the Oudh Rent Act, the Deputy Commissioner held 
that the case was covered by section 107 G and fixed 
the rent at Rs. 580 per annum. The rent was con- 
firmed by the Commissioner bub on appeal to the 
Board of Revenue the parties agreed that the rent 
should be Rs, 460 per annum and the Board passed a 
decree in terms of that agreement: 

Held, that the defendant became a tenant of the 
land without a right of occupancy immediately upon 
the passing of the Deputy Commissioner’s order and 
the rent ultimately fixed by the Board was payable 
from the date of the order passed by the Deputy 














Commissioner. GAJRAT SINGH v. BHAGWAN Din, 14 
O. ©. 58 750 
—— S. 108 75 


I 
ss. 108 (2) and I[41— 

Interest Act (XXXII of 1889)—Interest from a person 

not holding under a written lease—Thekadar, liability 

05, to pay interesi—Contract Act (1X of 1872), s. 73— 

Civil Procedure Code (Act V of 1908), s. 34. 

Held, that ina suit to recover a certain sum of 
money on account of the use and occupation of a 
village, the defendant was not liable to pay interest 
either under the Interest Act or under section 141 of 
the Oudh Rent Act, nor could he be liable to pny 
interest under section 73 of the Contract Act. 

But that interest could have been allowed by tho 
lower Court under section 34 of the Code of Civil 
Procedure, Munmamuap Hrssain v, Deputy Commis- 
stoner, BARRAICH 221 
— — Sa 141 221 
——S. 145—Rent decree not ex- 

ceeding Rs. 500—Limitation for executing such a 

decree—Application for enecution after three years 

when the previous application was already pending— 

Civil Procedure Code (Act V oy 1008), O. XXI, r. 11, 

sub-r. (2) cl. (7), 

The holder of a rent-decree, for a sum not exceeding 
Rs. 500, is not entitled after the expiration of a 
period of 3 years from the date, of the decree, to ask 
the Court to execute the same in a manner different 
from thatasked for in the application already pending. 

Baikuntha Nath Mittra v. Aughore Nath Bos», 21 U. 
387, referred to. MOHAMMED SADIK v, TIKA Raw 

40 
Ownership of Iland—Enjoyment of Kan and 

Kumki rights — Other rights not referable thereto- -No 

proprietary right, 

Where it was admitted by the plaintiff’s predecessors 
that they had only Kan and Kumki rights over the 
plaint land, though the plaintiff may have evidence 
showing enjoyment cn his part not ordinarily refer- 
able to the admitted rights whatever their origin, 
the plaintiff is not entitled to a declaration of pro- 
prietary right CHERA SHANKARANARANAPPYA ?. 
SECRETARY or States, 2 M. W. N. 91; 9 M. L. T. 218 


329 
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Parties — Money-lending business — Managing 
members, powers of —Suit for money by managing 
members only—Whether other members are neces- 
sary parties h 739 

——§uit by ‘sub-mortge gee—Original mor 





Agor - 
Partition —Joint ‘family —Allotment of share to 
Minor—Possession by guardian—Presumption as to 
possession for minor—Title by adverse possession— 

Onus of proof. 

Certain property was allotted to a minor at parti- 
tion of the joint family, but the minor's uncle con- 
tinned in possession efter the partition: 

Held, that the presumption was that the uncle held 
possession for his minor nephew and that the onus 
lay on the uncle to prove that his possession was 
adverse. THANDAVARAYA OpayaN v. NARAYANA 
Gounpay, 9 M. L. T. 387 505 








z -Mistake by Amin in preparing map— 
Suit to rectijy mistake—Jurisdiction of Civil or Re- 
venue Court—United Provinces Land Revenue Act 
{III of 1901), s. 233 (k). 

In a partition proceeding, the Aminin preparing 
the map by mistake coloured a plot, which belonged 


to the plaintiff, with the colonr of the defendant's 


lot: 

Held, that tke rectification of the mistake was a 
matter entirely within the jurisdiction of the Re- 
venue Court, as section 233 (k) of Act IIT of 1901 
barred any suit or proceeding regarding it in a 
Civil Court. i 

Kishen Prashad v. Kadar Mal, A. W. N. (1900) 11, 
distinguished. TIRBENI SAHAI v. GOKAL PROSAD, 8 
A. L. J. 244 475 


~— Private partition—Putni of one of the 
shares—Subsequent partition by Collector— Whether 
patni is affegted—Estates Partition Act (V B. C. of 

1897), ss. 7, 76, 79, 99. 

Section 99 of the Estates Parsition Act applies only 
where the estate is held in common tenancy by the 
proprietors, and does not apply where there has 
been a private partition, the estate in such a case 
not being held in common tenancy within the mean- 
ing of that section. 

Therefore, a putnidar is entitled to retain possassion 
uf land allotted to his lessor in private -partition 
notwithstanding a subsequent partition by the 
Collector. 

Hridoy Nath Shaha v. Mohobutnessa Bibi, 20 C. 285, 
followed. - 

‘The expression “estate held in common tenancy” in 
section 99 is used as opposed to an estate held in 
severalty among the proprietors themselves by private 
arrangement and hag nothing to do with their 
relations to the Government. Therefore, the pro- 
prietors after a private partition must be considered 
as holding in severalty, although the Government 
revenue may bg payable jointly. ABDUL LATIF Ngan 
v. AMANADDE PATWARI, ‘15 C. W. N. 4.6 7 
suit—Compromise between some of 

the parties, if valid 210 
—_—— Omissjon to include property, 

effect of—Subsequent sujt for partition of that 

property KS a 424 
Partnership—Debtor—Payment to one partner, 

whether payment against all — Setting off amount due 

from one partner to debtor against amount dwe by latter 
to firm, whether binding on other partners, 
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Although a payment made by the debtor of a 
firm to one of the partners, is @ good payment 
against all, yet one partner cannot discharge a 
separate debt of his own by sebting it off against 
a debt due to his firm, to the prejudice of his 
co-partners ; that is, a payment by a debtor to one of 
the partners cannot be treated asa good payment 
binding upon the firm, when no money’ is paid by 
the debtor, and all that happens is that the parb-, 
ner sets’ off the amount. due from him to the 
debtor against the amount due by the latter to 
the firm. - ; 

But if the partner has already been made liable 
his other partners for the amount set off by him against 
the partnership debt due from the debtor, the latter 
will be entitled to a credit. 

Piercy v. Fynney, L. R. 12 Bq. 69; 49 L. J. Ch. 404; 
19 W. R. 710 and Veerasamay v. Ibramsa Rowther, 
19 M. L. J. 221; 5 M. L. T. 209; 1 Ind. Cas. 200, ro- 
lied upon, a we 

Dictum of Ellenbrough, O. J. in Henderson v. Wild, 
2 Campbell 561; not followed. Barxunra Nata v. 
HARA Lat, 13 O. L. J. 234 


Patni Regulation (VIII of I819), 
S. 13, para 4—Advance by darpatnidar to save 
sale for arrears of rent, to have effect of ustifructuary 
morigage—Darpalnidar in possession—Subsequent 
default and sale—Right of darpatnidar to surplus 
sale proceeds over prior mortgage —Bengal Tenancy 
Act (VIIL0f 1885), s. 171, sub-s. (1) cl. (6)—Con-: 
tract Act (IX of 1872), s. 69. 


The defandant R. was the mortgagee of a certain 
patni, and he obtained the usual decree in 1905. 
In 1901 there was default in the payment of the, 
patni rent, and B. the darpatnidar advanced the 
arrear to save the patni from sale, and he was 
placed in possession of the patni under section 13 
of the Patni Regulation, paragraph 4. B. transfer- 
red his rights to, the plaintiff who succeed in 
possession of the patnis The plaintiff failed ‘to pay 
one instalment of tho. patni rent, and the patni 
being eventually pus up for sale, was purchased by 
the defendant R. in 1904. The plaintiff then sued 
the patnidays and R. for a declaration that he was 
entitled before all others to recovor from the sur- 
plus sale-proceeds the amount which he had paid for 
Bs. rights as well as the payments which he led 
made on account of the patni rent previous to the 
default: 

Held, that while the plaintiff was in possession 
of the patni, he himself was liable to pay the patni 
rent. É i 

Lala Bharvh Chandra Karpur v. Lalit Mohun Singh, 
12 C. 185, relied upon. _ 

Therefore, he cannot claim any: charge on the 
sale-proceeds in respect of the instalments of 
rent which he had paid and was bound to pay, nor 
can he appeal to equitable principles in support of his 
claim, as it was admittedly through hig own fault that 
the tenure was brought to sale. 

Held, also, that the fourth clause of section 13 of 
the Patni Regulation gives a usufructuary mortgage of 
the patni to the person making an advance under the 
clause, and-it is donbtfol whether it is open to him to 
seek another relief by setting up a salvage-lien under 
“section 171, sub-section (1) clause (b) of tho Bengal 
Tenancy Act, Í 


4 
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Held, also, that the plaintiff was .bound to elect 
one or other remedy, and that having*by obtaining 
possession, actually chosen the remedy under the 
Regalation, he was confined to it and it was not 
open to him to atlempt to combine both remedies. 

Held, further, that the plaintiff had no claim under 
section 69 of the Contract Act, for it was not the duty 
of the defendant R., gua mortgages, to discharge the 
patni rent. Ram JIBAN v, Tas-up-pin, 15 C. W.N. 
404 _ 489 
Payment of debt to one partner whether pay- 

ment against all 116 


Benai Code (Act XLV of 1860), ss. 
21, 353—Poresr Act (VII of 1878), s. 78—Mal- 
guzar, duty of —Public servant—Assault. 


The assaulting of a m@lguzar, who was holding an . 


inquiry in the matter of damage done to a Govern- 
ment Forest, is not an offence under section 353 
of the Indian Penal Code, because the hold- 
ing of such inquiry is not one of the legitimate 
duties of the malguzar, MEHARBAN SINGH v. EMPEROR 
| 669 
— SS. 21, I6I—Public servant— 

Unpaid apprentice of Qovernment—Illegal gratifica- 

tion, 

An unpaid apprentice of Government is not a 
public servant within the meaning of section 21 of 
the Indian Penal Code. MAHENDRA Prosan v. Em- 
PEROR, 15 ©. W. N. 319 698 


—— SS. 95, I44—Slight harm— 

Deadly weapon —Lathi—Trumpery quarre?. 

A lathi in itself is not a deadly weapon, unless and 
until it is used on the head or on some Vital part of 
a person, 

Two parties collected outside their respective houses 
and apparently challenged each othér, but nothing 
happened: Held, that this was a.trumpery quarrel 
covered by section 95 of the Indian Penal Code. 
Parma SINGIT v. EMPEROR 5 

— S. 144 586 
—— ——— S. 147 —Rioting 965 


— SS. 147, 304--Rioting —Com- 


























mon object. 

Where one member of an unlawful assembly does 
an act which causes the death of a person and there 
is nob sufficient ground for holding that that act was 
done in pursuance of the common object, the mem- 
ber who alone caused the death, is guilty of an 
offence under section 304, the other being guilty 
merely of rioting under section 147. RANGA Koravan 
v. Exreror, 2 M. W. N. 130; 9 M, L. T. 862 727 


——_— ——— SS. 147, 323—Rioting—Hurt 
Accused to be charged separately—Minor offence, 
whether included in rioting, 

Tt cannot be said that any minor offence is 
included in section 147, Indian Penal Code. The 
use of "criminal force is a necessary ingredient in 
that offence; but any particular kind of voluntary 
use of such criminal force may, and should be sc- 
parately charged either substantively against the 
individuala who committed the offence, or for the 
purpose of using section 149 against all the rioters. 
KANTA Neva v. EMPEROR 455 
49 885 


Stee a a NGA 698, 597, 978 
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———~—— 8. 175 564 


——~ S. 193—Trial for perjury—FPalse 
deposition of accused tendered in evidence—Examina- 
tion of another witness while that deposition was 
being read out to accused —Admissibility of deposition 
~—-Criminal Procedure Code (Act V of 1898), s. 360 

Evidence Act (I of 1872), s. 91. 

In the trial of an accused for having made a falso 
statement in the course of a judicial proceeding, 
his deposition in the said proceeding was put 
in evidence. Objection was taken to its admis. 
sibility on the ground that while the deposition was 
being read to the accused, another witness was being 
examined: 

Held, overruling the objection, that the deposi- 
tion was admissible as the provisions of section 360, 
Criminal Procedure Code, were complied with both 
literally and in spirit. In re MUTHUKUMARA REDDY, 
9 M. L. T. 325; 21 M. L. J. 411 26 


——— s. 210 497 


—-———-— S. 215—Gratification by actual 
thief for restoration of property 421 


— SS. 241, 243 — Possession of 
counterfeit coin as genuine —Knowledge—Eridence— 
Burden of proof—Passing off as genuine a coun- 
terfeit coin—Presumption. 

Before a conviction can be had under section 243, 
Indian Penal Code, the prosecution must prove that 
the accused knew that the coin was counterfeit at 
the time he became possessed of it. The evidence, 
of course, may be direct or presumptive. 

Where a person tendered a false coin to another 
and asked for change which was refused on the 
ground that the coin was false, and he thereafter 
tendered it to another person; 

Held, that it might be presumed that after the first 
refusal the accused knew the coin to be had and that 
his attempt thereafter to induce another person to 
receive it constituted an offence under section 241, 
Indian Penal Code, EBRAHIM v. EMPEROR, 4 Bor. Ta. 
7.9 449 
— ———_ S. 243 449 


— S. 300, exception 2-Culp. 
able homicide not amounting to murder—Self-defence 
—Causing more injury than necessary. 

Where the accused, who was concealing himself 
from the Police, was seized by the deceased and 
two others, and in order to rescue himself he struck 
the deceased two severe blows on the head and 
shoulder, with an axe, which he had in his hand 
at the timo, in consequence of which blows the de- 
ceased expired within a week. 

Held, that the accused exceeded his right of 
private defence in that he caused more harm than 
was necessary to resist the unauthorized attempt of 
the deceased to place him in confinement. Farin v. 
EMPEROR 


—-——-— $8. 302, 307—Murde:—At- 
tempt to commit murder —Death caused by dhatmra 
poisoning—Evidence Act (I of 1872), s. 15—Evidence 
—Intention—Series of acts—Burden of proof -As- 
sumptions of facts. 

The accused on the 7th June 1909 administered 
dhatura poison to A. and B., both of whom died from 
the effects thereof, and on the following day 
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administered the same poison to CO. and’ D., the for- 
mer got ill and recovered bub the latter died: 

Held, that the accused was guilty of the offence of 
murdering D., for when he administered dhatura 
poison he committed an act which, even if not eom- 
mitted with the intention of causing death or causing 
bodily injury likely to the knowledge of the offender 
or in the ordinary course of nature sufficient to cause 
death, was so imminently dangerous that it must in 
all probability cause death or such bodily injury as is 
likely to cause death. 

Emperor v. Gutali, 31 A. 148; 9 Cr. L. J. 888; 6 A. 
L. J. 129; 1 Ind. Cas. 765, followed. 

Emperor v. Bhagwan Din, 30 A. 568; 28 A. W. 
N. 248; 4 M. L. J. 402; 8 Cr, L. J. 383, dissented from. 

Reid, also, that the events which occurred, or were 
said to have occurred, on the 7thand 8th June wero 
relevant to the case of charge of murder of D. as 
forming incidents in a series of similar transactions 
occurring about the same time and tending to show 
system and intention and to negative the idea of 
accident: 

Held, further, that the accused was guilty of an 
offence under section 307 of the Indian Penal Code as 
regards the poison administered to C. 

Neither a Sessions Judge nor assessors is or are 
justified in assuming guilty knowledge on the part 
of the accused a person charged with a particular 
crime. Laua v. Emperor, 32 P. L. R. 1911 731 


S. 302—Murder—Several accused 
—No evidence as to who struck the fatal blow— Convic- 
tion— Sentence. 

Where there are several persons accused of murder 
and there is no reliable evidence as to who strack 
the fatal blow, it is not safe to differentiate the guilt 
of the accused and sentence some of them to the 
extreme penalty of the law. BUTARI CHINNA Vopian 
In re, 9 M. L. T. 103 288 
———— SS. 302, 149—Sentence of im- 

prisonment—Illegality. 

Where the Sessions Judge convicted the accused 
under sections 802 and 149, Indian Penal Code, and 
sentenced them to various terms of imprisonment: 

Held, that the sentences were not according to law 
as the lowest sentence for an offence under section 
802, Indian Penal Code, is transportation for life. 
Duratsawni Tevan, In 9: 9 M. L. T. 510 














—-— S. 727 

—— S. 307 731 
a ama Sa 323—Hurt 965 
—— ~ S. 323 455 
—— mm: S. 353—Assanlt 669 








— S., 363—Kidnapping—Continning 

offence—-Abetment—Mother can be guilty of kid- 

napping her own child 511 

——— SS. 380, 457 — Recent possession 
of stolen property—DPossession of stolen article on the 
person of accused’s sister 12 days ajter theft—Accused 
and his sister occupying same house—Property traced 
to accused's possession. 

Where stolen property was found on the neck of 
accused’s sister 12 days after the theft, and accused 
and his sister were living in the same house and the 
jury found accused guilty of being in possession of 
stolen property: 
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Held, that possession was rightly traced to the 
accused and that the High Court could not interfere 
with the jury’s verdict. Lan SINGH In re, 9 M. L. T. 
291 288 
—. — S. 400 677 


SS. 400, 401—Association for 
purpose of committing theft ~ Conviction before date of 
charge —Admissibility of conviction—Evidence Act (I 
of 1872), s. 14. 

In cases where the other evidence has estab- 
lished association for purposes of habitually com- 
mitting theft, evidence of previous convictions whe- 
ther for offences against property or for bad eee 
is admissible, not as evidence of character bu 
as evidence of habit, and of such evidence con- 
victions for bad livelihood would be more cogent than 
those for isolated thefts. 

Empress v. Naba Kumar Patnaik, 10. W. N. 146, 
followed. Bonar v. Empuror, 15 C. W. N. 461; 380. 

555 


408 
——-——s. 401 555 


—— SS. 409, 420—Criminal Pro- 
cedure Code (Act V of 1898), s. 215— Commitment, 
quashing of. 

















An accused was committed to the Sessions Court, 


on a charge under section 409, Indian Penal Codo. 
The Court threw out the charge under that section 
on the ground that it should have been brought 
under section 420 and directed that separate trial 
shonld take place: 

Held, that the Court ousted its jurisdiction. The 
Sessions Judge could have amended the charge to 
one under section 420 and he might then well have 
directed that that charge should be put before the 
jury at a separate trial. But having taken the 
charge as it was committed to him and not 
amended it and having left it to some subsequent 
proceeding, he wonld now have no jurisdiction to 
try the accused on any other charge except 409, 
LAL BEHARY SINGH v. Emperor, 13 0. L. J. 331 361 


— ——— S. 4l5—0heating—Complainant 
induced to deliver property on the representation that 
payment would be made the sume day—Deceit— 
Fraud. 

To constitute the offence of cheating by taking 
delivery of property, there should be deceit at the 
time when delivery is taken and the selier should 
be fraudulently and dishonestly induced to deliver the 
property in consequence of such deceit. 

The accused induced the complainant to part with 
98 bags of gram on the distinct representation that 
the price of the gram would be paid later inthe 
course of the day and that he would stay at the 
complainant’s shop until the money arrived. But 
he decamped at the first opportunity and kept 
away till he was arrested several days later: Held, 
that when the accused took delivery of the gram 
he had no intention of paying «and he induced the 
complainant to deliver the gram eby fraudulent 
and deceitful means. Nea Mya v, EMPEROR, 4 asa 


L. T, 14 $ 
—— — S. 420 361. 


—— SS. 441, 457—House trespass— 
Trespass to establish title—Intention to annoy or 
intimidate—Inference of intention from acts, 

Where the accused broke open into a house during 
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the owner’s absence, assaulted his servants and took 
forcible possession of it with the object of establishing 
their title to the house: 

Held (Per Benson, J.) that the accused must be 
deemed to have intended that their act was likely to 
annoy the complainant and that they were rightly 
convicted under section 457, Indian Penal Oode. 

When an act is done with a knowledge amounting 
to a practical certainty that a certain result will 
follow, the doer of the act must be deemed to have 
intended to cause that result. 

? Emperor v. Lekshuman, 26 B. 558, followed. 

Queen-Empress v. Rayapaduyachi, 19 M. 240; Queen 
v. Hicklim, (1868) L. R. 3 Q. B. 360; 37 L. J. M. C, 89; 
18 L. T. 395; 16 W. R. 80l; 11 Cox, ©. 0.15; Reg. v. 
Diaon, 3 M. and S. 11; 4 Camp. 12; 15 R. R, 331; Reg. 
v. Lovett, (1839) 9 C. and p. 462 ab p. 486, referred to. 

Per Sankaran Nair, J—Though the offence cannot 
be said to have been committed with intent to annoy 
the complainant, the conviction was right, as the act 
was done with intent to commit the offence of using 
criminal force to the servant. 

Emperor v. Jangi Singh, 26 A. 194; A. W. N. (1903) 
230; and Emperor v. Bazid, 27 A. 298; A. W. N. (1904) 
235; 1 Cr. L. J. 919, distinguished. SELLAMUTHU v. 
PALLAMUTHU, 21 M. L. J. 161; 9 M. L, T. 283 152 


S. 448 —Criminal trespass — Act 
causing annoyance-—Finding as to intent to cause an: 
noyance necessary. 





The accused entered a house belonging to the com- 
plainant without permission and continued in it though 
asked to vacate. The lower Court convicted him 
under section 448, Indian Penal Code, holding that 
his acts were annoying. There was, however, no 
express finding that the accused intended to cause 
annoyance : 

Held, that though intent to cause annoyance may 
be inferred from the circumstances of the case, the 
conviction was: unsustainable in the absence of an 
express finding that the acoused had any criminal 
intention, 

Empress v. Rajapadzyachi, 19 M. 240, Emperor v. 
Luaaman, 26 B. 558, referred to. THARU v. EMPEROR 


895 
~~ — s. 457 152, 288 
-——— — S. 498 511 
s. 499, Exceps. I, 8— 


Truth of imputation—Actual harm wnnecessary— 

Public good. 

In order to establish the offence of defamation 
under section 500 of the Indian Penal Code it is not 
necessary to prove that actual harm has been caused. 











It is sufficient to show that harm was intended to the _ 


complainant’s reputation or that the accused person 
knew or had reason to believe that the imputations 
made by him would harm his reputation. 

Where a complainant described as a man 
with wkom not ever Turks, let alone Brahmins, 
could associate and the wedding of Ris daughter was 
characterised as a sinful carnival worthy of perdition 
—a moral end involving a disgrace, degradation and 
degeneration, it was held that the language used was 
unrestrained, the object of the writer being to hold 
the complainant up to public execration. 

To entitle a person to the benefit of exception (1) 
the statements made must not only be proved 


GENERAL INDEX, 


1131 
Penal Code—concld. 


to be true but it must be shown that their publication 
was for the public good. Public good is the good of 
the general public as contra-dislinguished from that 
of an individual. The denouncing of a Brahmin for 
providing alcoholic refreshment at a wedding recep- 
tion for those of his guests who dosired to partake 
of such beverages is not “for the public good.” 
MADANJIT v. EMPEROR, + ue L. T. 48 775 





TRES — Su 682 
Penalty--Interest 197 
Pension, meaning of 859 


Pensions Act (XXIII of 1871), s. 4— 
Jurisdiction of Civil Court to entertain claim relating 
to pension— Pension, meaning of—Payment after 
termination of service —Specific agreement of service. 
Section 4 of the Pensions Act debars a Civil Coart 

from entertaining a suit relating to any pension 
or grant of money conferred by the Government, 
whatever may have been the consideration for any 
such pension or grant and whatever may hare been 
the nature of the payment for which such pension or 
grant may have been substituted. 

Plaintiff was a member of the Education Dopart- 
ment of the Government of India in 1881. In that 
year he was employed by the Government of India 
to undertake a highly dangerous journey into Tibet. 
Under the terms of his employment, he received 
Rs. 300 a month as pay. 

After his return from Tibet, plaintiff received Rs. 300 
as his pay till September 1902, when he was com- 
pelled to revert to the Education service. Since 
that date, plaintiff received only Rs. 150 a month 
as his pay till his retirement in 1904, Plaintiff 
brought this suit against the Secretary of State for 
a declaration that he was entitled to receive from 
ihe defendant Rs, 300 a month for the rest of 
his life and to recover the balance due. 

Held, that the claim of the plaintiff was a claim 
toa pension within the terms of section 4 of the 
Pensions Act. As plaintiff was in Government 
service during the whole ofthe time from 1881 to 
1904, anything payable to him after the termina. 
tion of that service was in the nature of a pension. 
Any payment which the defendant was bound under 
the terms of the Tibet employment, to make to 
plaintiff after the termination of thatservice was also 


a pension. Sarat CHANDRA Das v. SECRETARY OF 
Srare ror INDIA IN Councit, 13 U. L. J, 860; 15 C. 
W. N. 470; 38 C. 378 859 
Perjury 115 


See PENAL Coos, s. 193, 
Pitralaya, if includes house of brother 534 


Plaint, amendment of--Court, duty of, to adjudi- 
cate on claim as brought —Further relief—Duty of 
first Court 





signed by one partner—Validity 450 
Platform, whether private property 1011 
Pleader, See LEGAL Practitioners dev. 

—- s admission of 621 








-—— License for one District—Right to appear in 
another District—Practice—Criminal Procedure Code 
(Act V of 1898), s. 4 (r)—-Sind Courts Act (XII of 
1866), s. 16, Rules under— Scope of pleader’s licensg, 
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Under the rules under section 16 of the Sind 
Courts Act; pleader’s licenses relate to both Civil and 
Criminal Courts. 

A pleader, whose license entitles him sọ prac- 
tise in the Civil and Criminal Courts of one 
-District cannot as a matter of right claim to 
practise in the Criminal Court of another district. 
KIMATRAI v. EMPEROR, 4 S. L. R. 207 I 


Pleader’s fee—Certificate filed after first hear- 
ing 422 
228 


not to be allowed when rules are 
744 








Land acquisition case 








not complied with 


Pleadings—Appeal—Want of cause of action 
pleaded for the first time in appeal Se 


‘Estoppel 

Inheritance claimed as daughter’s 
daughter of penultimate holder—Claim as last 
holder’s sister at a later stage 608 
Plaintiff having no right to sue—De- 
fendant’s case weak—Suit must fail 
——Possession, suit for—Proof by plaint- 
iff of enjoyment and dispossession —Onus of proof 
of title 


























Suit for ejectment—Finding that de- 

fendant is a tenant 19 

Execution of document denied—Whe- 
ther want of consideration can be pleaded. 

Plea of want of consideration can be raised 
even when execution of the document sued upon 
is denied. 

Berdan v. Greenwood, (1887) L. R. 3 Ex. D, 251, 
In ve Morgan, (1878) L. R. 35 Ch. D. 492; Mahomed v. 
Husseini, 15 ©. 684, 15 I. A. Bi; Iyappa v. Rama- 
lakshamma,-13 M. 549; Jino v. Manon, 18 A, 125, re- 
ferred to. VENKATACHELLAN HETTY v. MAUNG KYAUK 
Lon, 4 Bur. L. T. 24; 5 L. B. R. 251 469 
Inconsistent positions. 


A litigant cannot be allowed to play fast and loose 
with the Courts and must be confined to the position 
adopted by him in the lower Appellate Court. So 
where a plaintiff pre-emptor pressed his claim ex- 
clusively on the town basis in the lower Appellate 
Court, he was not allowed to support it- again on the 
village basis before the Chief Court. Nawan KEAN v. 
Yatam, 2 P. W. R. 1911; 15 P. L. R. 1911. 36 


Police Act (V of 1861), s. 29—Police 
rules —Lable of punishments—Eatra fatigue duty— 
Scope of a police constable’s duties—Departmental 
punishment how far affects punishment by Courts. 
The petitioner, a police constable, was ordered by 

his officers to join a fatigue party for the purpose of 

removing certain furniture from the office of 
the Inspector General of Police. He refused 
to dc the work, and was, therefore, convicted upon 

a summary ‘trial of an offence under section 29 of 

the Police Act (V of 1861). On application for revision 

to the Chief Court it was contended on his behalf 
that the order given was not Jawful, because 
fatigue duty was really a punishment, and that 

a constable who had committed no offence or 

been guilty of no dereliction of duty could not 

legally be required to do work of a penal character: 
Held, that per se thero was nothing unreasonable 
or unlawful in an order of this kind, nor was ib outside 
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Police Act—concid. 


the scope of a constable’s duties to perform work of 
this nature when necessary. 

In “extra guard, fatigue or other duties” in the 
table of punishments given in Chapter XVI of the 
Police rules,, against serial No.8, the word ‘extra’ 
qualifies all the subsequent words. Itis not fatigue 
duty as such which is penal but extra fatigue duty. 

Summary procedure should not be employed in 
cases in which Government servants, no matter what 
their rank, are concerned as accused persons. 

The power of a Court to punish a public servant 
for an offence against the law is not taken away 
simply because the offender has also been punishéd 
by his depattmental superiors. SOHAN SINGH v. Ew- 
PEROR, 15 P. W. R. 1911 Cr. 83I 


constable, scope of duties 831 
ruleS—Table of punishments 83I 
Possession—Evidence of—Mutation 456 
» meaning of 495 








_-— 5 Suit for—Plaintiff to succeed upon 
title as on date of suit 24 
———» suit for—Proof by plaintiff of enjoy- 
ment and dispossesston—Onus of proof of title—~Plead- 

ing—Practice. 

Where the plaintiff, in a suit for possession, proves 
his enjoyment and wrongful dispossession by defend- 
ant, he is entitled to a decree, unless the defendant 
makes out his title. to the property. Govinpa PADA- 
YACHI v. DORAISAWMI Papayacul, 9 M. L. T Se 


ene ee 


Possessory Suit—Specijic Relief Act (i of 
1877),s. S—Jurisdiction of Civil Ccurt—Chota Nagp r 
Tenancy Act (VI B. O. of 1908), s. 139, cl, (5)—Ap- 
plication to recover possession— Suit, if lies in Civil 
Court. 

The word “applications” in clause (5) of sec- 
tion 139 of the Chota Nagpur Tenancy Act is not in- 
terchangeable with the word “suits,” because 
the Act recognises a distinction between applications 
and suits. . 

Therefore, a suit under section9 of the Specific 
Relief Act by a tenant to recover possession of land 
from which he has been unlawfully ejected by his 
landlord, will lie in the Civil Coart and not be 
barred by the provisions of section 189 of the Ch8ta 
Nagpur Tenancy Act. Kunrra NATH v. Perv BAURI, 
13 Q. L. J. 350; 15 0. W. N. 387 


Post-mortem examination — Internal 
and external observation, record of—Importance as 
evidence—Evidence—Verbatim record— Witnesses — 
Inquest—Propriety. 

Considering the important nature of the evidence 
which is generally furnished by the results of post- 
mortem examination, the results of the observation 
external and internal should be fully recorded. 

There is nothing in the Criminal Rrocedure Code 
which prevents the statements of witnesses examined 
at an inquest being recorded‘in full. On the other 
hand, a verbatizf report of such statements may often 
be of great use to the Court in testing the value of 
evidence subsequently given. PACHUDAYAN v. ENM- 
PEROR, 2 M. W. N. 138; 9 M. L, 'F, 321 3 
Power of attorney in favour of a person not 

a certificated pleader or Mukhtar— Value of stp. 


4 


Vol, IX} e 


Practice. See Punapines. 
——-Appeal—Sammary dismissal— Hearing 
in support of appeal, whether includes right of 
reply 








Application to examine witnesses after 
termination of proceedings 

Defence putting in a document during 
c10ss-examination—Prosecutor’s right to reply— 
Court giving guarantee to a witness to give any 
evidence without fear of consequence—Improper 





~~ Divergence of opinion between different 
Courts in judging evidence—Farther inquiry 274 
Effect of not producing a witness for 

cross-examination after the charge 
Examining prosecution witnesses after 

the defence is closed ; 
Party making a new case in appeal ai 
+ Pleadings—Plaintiff having no right to 
sue~—Defendant’s vase weak—Suit must fail 339 
—— Allegations vague and loose — Duty of 

Court to ascertain facts—Bstoppel—dcquiescence— 

Both parties aware of facts—Improvements —Building 

on land of another with knowledge of others property 

—EHvidence Act (I of 1872),s. 115—Limitation Act 

(IX of 1908), Sch. I, art. 149. 

Whore vague and loose allegations are made by 
the parties it is always essential that the real 
controversy between them should be ascertained 
by the Judge. 

When both the parties are equally conversant with 
facts, the doctrine of estoppel cannot be referred to, 

Honapa v. Narsapa, 23 B. 403 at p. 409, followed. 

Inthe case of buildings erected on another's land, 
two things are required to raise tho equity of ac- 
quiescence, first, thai the person expending the monoy 
supposes himself to be building on his own land; and, 
secondly, that the real owner at the time of the 
expenditure knows that the land belongs to him and 
not to the person expending the money inthe belief 
that he is the uwner. 

Ifa stranger builds on anothor person’s land 
knowing ib to belong to the latter, there is no prin- 
ciple of equity which would prevent the real owner 
from claiming the land with the benefit of all the 
expenditare incurred on it. 

Ramsden v. Dyson, (1865) L. R. 1 H.L. 129; 12 Jur, 
@s.s.) 506; 14 W. R. 926, followed. 

Bent Ram v. Kundan Lal, 21 A. 496 at p. 501; 
26 I. A. 58; 3 C. W. N. 502, referred to. 

In 1909, the Secretary of State for India brought a 
suit to recover possession of a strip of land 
which adjoined the defendants’ property. It 
appeared that the land had been in the possession 
and enjoyment of defendants for 48 years. In 1895, 
the defendants built on the land after receiving per- 
mission from the Municipality. The Government 
officers of the place were aware of the fact. During 
its erection, the building was inspected from time to 
time by Munfcipal officers. In maps prepared by 
orders of the Municipality andthe Revenue authorities 
the land was shown as defendanés’ and the Com- 
missioner and the Government had decided th8y 
could not eject defendants. But defendants’ own 
title-deed of 1871 and a subsequent document of 1893 
stated that the Jand was the property of Government. 
At the hearing of the suit, defendants desired to go into 
evidence on the foregoing points in order to establish 
estoppel and acquiescence against Government:. 
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Practice—concld. 


Held, (1) that even accepting the case as put by 
defendants, there was no case for admission of ovi- 
dence. Tho Secretary of State was in mo way con- 
cerned with anything which may have been done by 
the Municipality or its officers. It could not assist the 
defendants if in certain maps of the Revonuec 
authoritios made by them for their own guidance, the 
strip of land was inaccurately described. 

(2) That the present was a case in which the dofend- 
ants were well aware that the land in suit was 
not their property and that they had norights over 
it beyond certain easements they had encroached 
upon, in the hope that these cneroachments 
might escape the notice of plaintiff’s agents at the 
place. 

(3) That as defendants’ own title-deed brought to 
their knowledge the title of Government, the 
doctrines of estoppel and acquiescence were not 
applicable. 

(4) That the suit was governed by sixty years’ 
rule of limitation. RANCHHODLAL v. SECRETARY OF 
Sate, 13 Box. L, R. 92; 85 B. 182 765 


Court stopping Cownsel’s arguments with 
promise to hear him further—Decision given against 
Cownsel’s client—Procedure illegal. 

In hearing a petition to set aside an order of dia- 
charge, passed by a subordinate Court, a District 
Magistrate, after hearing the accused’s Counsel on 
some points, stopped him from further arguing the 
case, saying that there was no necessity for further 
argamer.t and that if there were any other points on 
which it will be necessary to hear orguments, a fresh 
date will be fixed for that purpose. After a lapse of 
three months and nine days, tho District Magistrate 
delivered judgment deciding against the accused: 

Held, in setting aside the District Magistrate’s order 
that his promise that he would hear accused’s Counsel 
further, if necessary, amounted to an undertaking 
that the case would not go against him without afford. 








“ing him further opportunity to be heard. 


There may be cases where it is clear that Counsel 
was stopped only because on tho points already 
argued, the Court had sufficient materials fora decision 
against him, so that his success on other points would 
not avail his client, but held that this was nota cago 
of that description. Inve ANupRAM KIRPARAN, 13 
Box. L. R, 27 350 


Pre=-emption. See Munammanay Law; OUDH 
Laws Act; PUNJAB PRE-EMPTION ACT. 





————Limitation from date of registra- 
tion or date of mutation 





309 
~——~=-—~—=— right of — Otti mortgage — 
Waiver a z 1010 











‘Hisradar karibi’ whether implies 
nearness in blood or space—Furiher sale of property 
by vendce for higher price—Pre-emptor liable to pay 
the price given in the first sale and not that giren on 
further sale. 

The pre-emption clause ofa Wajib-ul-arz ran as 
follows:—‘‘Each individual co-sharer has a right to 
transfer his property by sale or mortgage, but whilo 
transferring it he will offer it first to his brother and 
near co-sharers (hissadar karibi) and in case of refusal 
he will ask the other co-sharer, and if he too refuses 
to take the property, then he will mortgage or sll it 


to a stranger”, p 
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Held, that hissadar karibi in the Wajib-ul-a-z meant 
nearness in space. 

A. sold his property to B. a stranger for Rs. 3,000. 
B. sold it to O. for Re. 3,500 D. prought a suit for 
pre-emption: 

Held, that D. was entitled to pre-empt on payment 
of Rs. 8,020, the price fixed at the first sale. 

Kamta Prasad v. Mohan Bhagat, 6 A. L. J. 963; 
3 Ind. Cas, 782; 32 A. 45, referred to. Kisnan t. RAM 
Sanat 494 


~—— ———“Hissedaran patti deh”, meaning 


of. 

The Wajib-ul-arz of a village gave a right of pre- 
emption first to brothers or descendants from the same 
etock and secondly to hissedaran paiti deh: Held, 
that the expression “hissedaran patti deh” means co- 
sharers in the same patti. Kuusi v. Ramsas 856 


—— Market-value, price paid much ir, 
eucess of —Fabulous or , evcessive price —Pre-emptor 
must pay actual price paid—“Good faith” meaning 
of —Oudh Laws Act (XVIII of 1876), s. 18— Punjab 
Laws Act (XII of 1878), s. 16. 

Where a person has purchased a property for a 
price much above the market-value, the pre-emptor 
must pay the price so paid before he can be allowed 
to pre-empt. The fact that an excessive or a fabulous 
price has been paid will not enable the pre-emptor to 
acquire the property at the market-value, even though 
such price may have been paid for the purpose of 
injuring or annoying the pre-emptor. 

Phumman Mal v. ‘Keman, 75 P. R. 1901; 123 P. L. 
1901, followed.- JADU Natu SINGH v. GANGABAKSH 
SINGH 8 











- Suit by one pre-emptor resulting in 
decree—Second suit by another pre-emptor claiming 
preferential right—Second pre-emptor not party to 
first suit —Suit whether maintainable. 

. A suit for pre-emption by one co-sharer in a mahal 


was compromised and the property awarded to him’ 


by decree. Subsequently another pre- emptor, who 
was not a party to the first suit, brought a suit for 
pre-emption in respect of the same property, on the 
ground of his preferential right to pre-empt: 

Held, that the second suit was maintainable. 

Hanuman Rat v, Udit Narain Rai, 7A. 917; Liakat 
Hussain v. Rashiduddin, 3 A. L. J. 794; A. W. N. (1906) 
313, distinguished. NASIRAN BIBI v. RAHIM BUS SI 
——Wajib-ul-arz—Construction—Cus- 

tom or contract. 

The Wajib-ul-arz of a village ran as follows:—“No 
suit for pre-emption had yet been brought or decided. 
We agree that the custom of the right of pre-emption 
should prevail in future”: 

Held, that this was a record of a contract and not of 
an existising custom of pre-emption. 

Tasadduk Husein Khan v. Ali Husain Khan, A. W. 
N. (1908) 121; 5 A. L. J. 470; Kanjehan Singh v. Mani 
Ram, 32 A. 201; 5 Ind. Cas. 212; 7 A. L. J. 213, fol- 
lowed, Katyan Rar v. MUHAMMAD MUSTAFA ALI 
KHAN 











Waj ib-ul-arz—Construction—Cus- 
tom or contract—Variation of Wajib-ul-arz, effect of. 
The Wajib-ul-arz of 1833 contained the following 

provisions as to pre-emption. “If any of us wishes to 

transfer the whole ora portion of his share he shall 

#nform his co-sharers in the village, and shall sell or 
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Pre-emption—contd. 


mortgage it to them at a fixed price; if any one trang- 
fers his shares to a stranger without infor ing the 
co-sharer in the village the transfer shall be'fiivalid” 
Tho Wajib-ul-arz of 1860 ran as follows, “The near 
co-sharers of the man wishing to transfer his share 
shall have a right to take it and im case of his refusal 
the share shall be transferred to the other co-sharers 
in the thok and in case of refusal by the latter to a 
co-sharer in another thok.” 

Held, that the Wajib-wl-arzes were recor ds of cus- 
tom of ‘pre-omption. 

Returaji Dubain v. Pahalwan Bhagat, 7 Ind. Cas? 
680; 7 A. L. J. 1040 (F. B), followed. Racuv- 
NATH PRASHAD TEWARI v. Lacami NARAIN TEWARI 

552 
Wajib-ul-arz—Consiruction~- Cus- 
lom or contract. ' 

A clause ina Wajid-ul-arz, headed “dustur- ihig: i- 
shafa” and providing that each co-sharer has a 
right to transfer his share, but that he is bound by 
one condition, namely, that he should offer itin a 
certain order to his co-sharers, is prima facie evidence 
of the existence of a custom. 

- Majidan Bibi v. Sheikh Hayaian, A. W. N. (1897) 3, 
followed. 

Kesho Ram v. Ajudhia. Nath, 6A. L. J, 9; 1 Ind. 
Cas. 82, referred to. 

Obiter:—It is highly dangerous to construe one 
document according to the construction placed upon 
different language of similar import in another docu- 
ment. Muxua v. Har Sauar,8A.L.J.770 810 


IH Wajib-ul-arz— Construction—‘His- 
“ sadar Sharik Mouza” meaning of— Partition, 


The Wajib-ul-arz of a village contained thie follow: 

ing provisions as to pre- emption: 
j “The custom of pre-emption prevails. In case one 
co-sharer sells his sharo (Haqiat), another co-sharer 
in the village (Hissadar Sharik Mouza) can claita pre- 
emption. If he offers a smaller price the sellér. can 
sell it to a stranger.” 

Subsequent to the preparation of the H ajib-al-arz, 
the village was partitioned into three mahals, but for 
each of the three mahals the pre-emptive clause was 
retained practically the same as it stood before : 

Held, that under the Wajib-ul-arz, aco-sharer in te 
village, although he was not a co-sharer in the mahal, 
hada right to pre-empt. g - Z 

Janki v. Ram Partap Singh, 28 A. 286; 2 A. L. J. 
833; A. W. N. (1906) 2, followed. CHIPHUR v. ABDUL 
Haxim, SA. L. J. 23; 33 A. 296 23 

















m — Wajib-ul-arz—Construction—His- 
sadar karibi—Nearness in blood or space. 


A Wajib-ul-arz contained three clauses of pre:emp- 
tors (1) hissadar karibi, (2) other hissadaran of the 
thokes, and (8) hissadavs in other thokes. The village 
was divided into thokes and the thekes were sub-divid- 
ed into khewats: 

Held, that theywords “hissadar karibi” meant near- 
ness in space and not in blood. 

Sukhdeo Singh v. Bahadur Singh, 1 A. L. J. 272; A. 
W. N. (1904) 104; 26 A. 644; Lok Singh v. Balwant 
Singh, 1 A. L. J. 705; A. W. N. (1903) 239; Hira Lal v. 
Ramjas, A. W. N. (1883) 206; Balzor Rai v, Madho Rai 
A. W. N. (1895) 78; Pirthi Rai v. Sittlu Rai, 2 A. L. J. 
707; A. W. N. (1905) 162, referred to. SURAJBALI V. 
Nakcuen TEWARI “216 
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— Wajib-ul-arz—Construction—Vart- 
ation®=@ustom or contract. 


The Wajib-ul-arz of 1839 of a village gave the right 
of pre-emption to co-sharers generally. The next 
wajib-ul-arz of 1863 gave thatright first to near 
co-sharers and secondly to co-sharers in the other 
thok. The wajib-ul-crz of 1870 gave the right to (1) 
near pattidars, (2) pattidars of the thok and (8) patti. 
dars of the village: 


Held, (Banerji J. dissenting) that the documents 
recorded a contract as to the rightof pre-emption. 


Rituraji Dubain v. Pahalwan Bhagat, | A.L. J. 
lot) 7 Ind. Cas. 680, distinguished. Die NARAIN 
SINGH v. BHAGWAT SINGH, 8 A. L. J. 401 911 


—_—— Wajib-ul-arz—Construction—“Ap- 
na Shafi”, meaning of ~ Blood relationship—Prefer- 
ential right. : 





A Wajib-al-arz contained the following provision 


- regarding pre-emption ; 


“If any co-sharer of a patti in the khalisa wishos 
to sell his share, he will do so paying due respect 
to his own pre-emptor (apna shafi), and if the latter 
refuses and all the other pre-emptors ofthe village 
(aur sab shafian deh) refuse, then he may sell to a 
stranger.” 

Held, (1) that “apna shafi” did notmoan pre-emptor 
who wero blood relations, 

(2) that the pre-emptor who was a co-sharer in 
the same patti with thn vendor had a preferential 
right over one who was a co-sharer in another 

atti. A 

(8) that the original meaning of the word 
‘shaf’ never contemplated the blood relationship. 
LAKHAN SINGH v. Bisnan Naru, 8 A. L.J. 51; wr 
299 





—— Wajib-ul-arz—Construction— Cus- 
tom or contract--Wajib-ul-arz read with other parts 
of the Settlement Record — Onus of proof. . 


The pre-emption clause of a wajib-ul-atz pro- 
vided: ‘Hach co-sharer is competent to transfer 
his own share but at the time of transfer, it’ shall 
be neccere1y for him to make the transfer fust 
to a near co-sharer and on his refusal he shall 
inform other co-sharers in the village and then 
sgoil or mortgage the same for a proper price. If 
such a co-sharer does not take the property and 
pay the proper price, he shall be at liberty to trans- 
fer the same to whomsoever he likes.” Another part 
of the same Settlement Record. which gave the his- 
tory of the whole village, showed that up to the year 
1818 the land was jungle, uncultivated, with no Settle- 
ment. 

Held, that the wajib-wl-arz recorded a contract 
of pre-emption, that the pre-emptive clause of the 
wajib-ul-arz raised a pre-emption in favour ef 
custom; but that presumption was sufficiently re. 
butted if the pre-emptive clause were to be read 
in conjunction with the rest of the Settlement Re- 
cord. 


Returaji Dubain v. Pahalwan Bhagat, TALS. 


` 1040; 7 Ind. Cas. 680, distinguished. 


Hele, further, that the onus of proving such custom 
lay on the plaintiffs. SARIU PRASHAD Rar v. GAURI 
Rai, 8 A. L. J. 881. : 485 
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Pre~emption-—conold. 





——~ suit— Jurisdiction of Court to be 
decided by valuation of plaint and not by the amount 
mentioned im the sale-deed. 

Ina pre-emption suit the jurisdiction of the Court 
is tobe decided by the valuation set forth by the 
plaintiff in the plaint and not by the price set out 
in the sale-deed upon which the suit for pre-emption 
is based. 

Kishen Dyal v. Raja Singh, 120. ©. 81; 1 Ind, Cas. 
687, not followed. 

Thakur Sheo Dutt Singh v. Thakur Bishen Nath Singh. 
60. ©. 255, Miscellaneous Appeal No. 25 of 1903, fol- 
lowed. 

Jag Lal v. Uar Narain Singh, 10 A. 524; Mahabir 
Singh v. Behari Lal, 13 A. 320; Madho Das v. Ramji 
Patak, 16 A. 285, approved, BALDEO PRASHAD v. Har 


RATAN 414 
Preliminary Decree, in which cases passod 
019 


Presidency Towns Insolvency Act 
(111 of 1809), Sa GO—Civil Procedure Code 
(Ast V of 1908). O. XXI, rr. 58, 59 60—Property of 
outsider taken possession of by Official Assignee as 
property of insolvent—Summary remedy of such out- 
sider—Remedy by motion—Suit, 

Where an Official Assignee has actually taken pos- 
session of an outsider’s property in the belief that it is 
the property of the Insolvent and such outsider sets 
up a paramount title to the property, the Courts will 
inquire summarily and upon motion into the res- 
pective rights bronght into controversy, and if the 
assignee is found to have snatched the property from 
and be retaining it, against the rightful owner, he will 
be ordered to relax his hold and make restitution 
without obliging the person aggrieved to have re- 
course to the tardy and expensive remedy of a regular 
The assignee will obey the order of the 
Court, restore the property and if so advised, will 
bring a regular suit to have the order set asido. 
Rassut HAJI Cassom, In re, 13 Bom. L. R. 13. 344 
See Custom; HINDU Law. 
-= —— as to competency of contracting 
parties 124 
——Correctness of Record-of-Rights 
—Whether presumption becomes final 804. 

———— of correction—Record of rights 

—Burden of proving contrary 

Primogeniture, custom of—Kulachar 961 
——— Succession to an Oudh Estate — 




















Impa tibilit 8 
Principal and surety—Linitation Act (IK 

of 1908), Sch. T, art. 65. 

A surety becomes liable only on his contract of 
guarantee and not by the mere fact of the loan, Io ig 
liable for each loan as soon as itis made and is liable 
to be proceeded against as soon as default is made by 
the principal debtor. Time runs against the surety 
from each date of default which is the date of cach 
loan and article 65 cf the Limitation Act applies. 
DWARKADOSS v. CHIVAKALA Krisunarya, 1 M. W.N. 
41;9 M. L. T 215;21 M. L. J. 457 204 
Priority. See Morreacs. 

— Purchase pendente lite—Mortgage decree 
—Purchase after mortgage-decree but before salo 
—Purchase in exeeution—Priority of title 840 

-— Unregistered deed of purchase— Subse- 
quent purchase by another person with notice of 
prior unregistered purchase 55 
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Privileged document — Instructions to 
Connsel 509 


Privy Council Appeal—Order for discovery 
—Order deciding competency of Land Acquisition 
Judge to review certain portions of award—Final 
order 183 


Order of remand—Decree 





-Final order 


a m Application for leave to 
appeal to His Majesty in Council—Decision of High 
Court, varying the decision of the lower Court— 
Right to appeal as a matter of right—Variation in 
judgment, however slight, whether gives right of 
appeal. 

Where the decree of a lower Court is not wholly 
affirmed bythe judgment ofa High Court, but is 
varied only in ohe particular, the person against 
whom such variation is made is entitled as of right 
toa certificate of appeal to His Majesty in Council. 

Raja Sri Nath Roy Bahadur v. Secretary of State for 
India, 8 CO. W. N. 294; Diwan, Abdul Hakim v. Hari 
Lal, 62 P. W. R. 1908; not followed. 

Thakur Baldeo Bakhsh Singh v. Thakur Lalji Singh, 
10 O. C. 65, followed. Narpat SINGH v. KALKA BUX 
SINGH - 1040 


Criminal proceedings— When 








appeal may be allowed. 


His Majesty will nct review criminal proceedings 
unless it be shown that by a disregard of the forms 
of legal process, or by some violation of the principles 
or natural justice, or otherwise, substantial and grave 
injustice bas been done. 

Inve Abraham Mallery Dillet, (1887) 12 A. C. 459 
at p. 466; 56 L. T. 615; 36 W.R. 81; 16 Cox. CO. C. 241, 
followed. ‘ 

An applicant for special leave ought to show the 
materials upon which one of those propositions can 
te established, and ought fully to inform the Board of 
the Judicial Committee ofthe facts. Biren v. EM- 
PEROR, 13 C. L. J. 129 ; 8 A. L. J. 147; 18 Box. L. R. 
9; 9 M, L. T. 200; 4 Bur. L. T. 33; 21 M. L, J. 374 

8I P.C. 

Practice—Reversal of decree 

on one point only—Sereral points argued — Remang 
for decision on merits. 

Where several legal points are involved in a 
case and are argued by the parties before their 
Lordships of the Privy Council who reverse the 
decree appealed against on one point only and remit 
the case to be decided on the merits without ex- 
pressing any opinion on the remaining points, their 
judgment cannot be taken to have decided inferentially 
any other of those points in favour of the appellant 
simply because the appeal was liable to be rejected 
had any of the other points not been decided in ap- 
pellant’s favour. 

Mohendra Ghoshal v. Bhuban Mardana, 14 C. W. N. 
945 ; 6 Ind. Cas. 810, Fatima Khatun v. Muhammad 
Jan, 12 M. I. A. 65; 10 W. R. 29; 1 B. GG. R. 21, 
distinguished. KANWAYA LAL v. NATIONAL BANK oF 
INDIA Lro, Dern, 32 P. W, R. 1911 7 966 


Probate—Locus standi of purchaser from an heir 
to contest Will as forgery—Probate and Administra- 
tion Act (F of 1:81), ss. 16, 50, 69—Revocatian of 
Probate— Just cause— Compulsory and discretionary 
citations—Cmission of citation, effect of—Will— 
Burden of yroof—False witness- Inference that whole 
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case is false unjustified—First anpeal—Findings of 
fact—Practice. 


A purchaser from an heir of daceased person has 
a locus standi to come in and allege that the Will of 
the deceased is a forgery and that thé probate of 
the Will, therefore, should be revoked. : 


Under the Probate Act, there are compulsory 
citations, e.g., as in section 16, and discretionary 
citations e. g., as in section 69 of the Act. 


Where the compulsory citation has been omitted, 
the grant of Letters of Administration would be 
defective on the face of it, because the Will is the 
act of the deceased himself and provides for the 
persons who shall administer, and if those persons 
have not had an opportunity of renouncing before 
the grant of Letters of Administration withthe Will 
annexed, the grant would be defective and should be 
revoked as soon as the defect comes to the notice of 
the Court. 


Where the citation is discretionary and a person, 
who may be interested in disputing the genuineness 
of the Will, is not cited and probate is granted cx. 
parte, the mere absence of the citation does 
not invalidate the grant, because the Will may 
be a perfectly genuine Will and the opposition of 
the person, who ought to have been cited, might, if it 
had been put forward, have proved ineffective. 

But the omission of the discretionary citation, 
though insufficient to justify revocation of the Will, 
is a good reason for enquiring into the genuineness of 
the Will. 

In ex parte probate proceedings, the executors 
succeeded in obtaining a decision of the Court in 
their favour behind the back of a Hindu widow, sister 
of the deceased, who, as they knew was virtnally in- 
terested, in disputing the Will: 


Held, that the onus of proving the genuineness of 
the Will lay on the executors. 


Where a Will is prepared and execnted under 
circumstances which raise a suspicion -of the Court, 
it ought not to be pronounced for unless the party 
propounding it adduces evidence which removes 
such suspicion and satisfies the Court thatthe tes. 
iator knew and approved of the contents ‘of the 
instrument, zi 


The onus lies in every case upon the party pro- 
pounding a Willand he must satisfy the conscience 
of the Court that the instrument so propourided is 
the last Will of a capable testator. 


If a party-writes or prepares a Will under which 
he takes a benefit, this isa circumstance that ought 
generally to excite the suspicion of the Court and 
call upon it to be vigilant and jealous in examining 
the evidence in support of the instrument. 


In this country, it is unsafe in most cases, to infer 
the falsity of a whole case from the falsity of one or 
even two witnesses called to support it. 


Even ina first appeal in which finding of fact 
are open to attack, the High Court will treat with 
respect such findings by the Judge of the lower Court 
who had the advantage of seeing and hearing the . 
witnesses. DIGAMBAR KESHAV v. NARAYAN VITHAL, 13 
Box. L. R. 38 354 


Vol. Ix} ° 


Probate and Administration Act (V 
of 1881), s. I6 354 


—— S, 34 — Adminisirator 
pendente lite—Necessity for appointment. 

An Administrator pendente lite willbe appointed 
under section 34 of the Probate Act only when tbe 
Court is satisfied that such appointment is necessary 
to preserve and protect the estate while the litigation 
is pending, and that unless such necessity is made 
out, the estate ought not to be subjected to the cost 
and incumbrance of such administration. 

Brindaban v. Sureswar, 3 Ind. Cas. 178; 10 C. L. J. 
e 253; and Jogendra Lal v. Atindra Lal, 2 Ind. Cas. 688: 
13 C. L. J. 34, relied upon. BHURAN MOHINI Dest v. 
Kiran BALA Dest, 18 Ô. L. J. 47 15 

= ss. 50, 69 354 


proceedings — Construction of 
Will—Finding that last Will does uot supersede 
two earlier Wills—Suit based on Wills —Whetker 
finding in probate proceedings, res judicata— 
Estoppel 613 
Procedure. See Practice. < 
_—— Appeal—Pending cases at the time 
when the new Civil Procedure Code came into force 




















‘Vested rights in—Mode of execut- 
ing a decree 

Professional misconduct. See Lrcau 
PRACTITIONERS Act. 


Promissory note, suit on. See C1vin Proce- 
DURE Cops, 1909, O. XXXVII. 


—-— Material alteration — Sign- 
ed by same of the apparent makers at different pi qes 
and times, 

A promissory-note ran as follows: We the under- 
signed jointly and severally promise to pay, etc.” 
Held, that any body who signed beneath the 
signatures of the original makers would, on the 
face of the note, appear to be also a maker, and 
such signature would be a material alteration 
which would render the note void if made with- 
out the consent of the parties to the note at 
the time the altoration was made, unless it was 
made in order to carry out the common intention 
of the parties, and that it would make no difference 
if one of the makers signed it at another time and 
place. 

Ma shwe Yu v. K. K, N. K. Raman Chetty, 1 L. B. 
R. 255, referred to. Ma Sein v. CHIDAMBARAM 
Cretry, 4 Bur. L. T. 19 463 
SS ai Suit by tndorsee—Plea of want 

of consideration for pro-note and for transfer—Holder 

in due course-—-Presumption as to consideration, 

Where in a suit by the indorsce of pro-note for 
the amount due thereunder, defendant pleaded want 
of consideration both for the pro-note and for its 
transfer and the finding on these points was against 
the plaintiff: 





Held, (1) that plaintiff was not a holder in duo 


course. 

(2) that as the parties went to trial on tho ques- 
tion of want of consideration, the presumption 
as to passing of consideration for a negotiable instru- 
ment did not arise. Kunnusawmi PILLAI Inre 79 


Proof of ag’e—Statement by a person before a 
public officer as to his son’s ago—Admissibility ` 


GENERAL INDEX. 


{137 
Proprietary rights. See Ownerssie or 
LAND. 


Provinciai Insolvency Act (HI of 
19D7)—Order appointing a Receirer—Obstructing 

a Receiver—Contempt—Remedy of person claiming 

property as his own. 

Obstructing a Receiver in taking possession 
of the property of a person, against whom insol- 
vency proceedings are pending under the orders 
of the Court, is a contempt of the Court. The Re- 
ceiver should not be resisted and the person 
claiming tho property as his by purchase may 
more the Court against the action of the Re- 
ceiver, E. D. Sassoon v. Moosagt 485 


—— ss. 6, 15—Arrest in 

decree—Right to present application—Accounts not 
kept regularly—Relevancy of accounts to the order of 
adjudication—Right to be adjudged insolvent, 

The right of a debtor, who has been arrested in 
execution of decrees, to present a petition for insol- 
vency arises not under section 6 (2) (a) but under 
section 6 (3) (4) by reason of his arrest in exocution. 

The fact that an applicant asking to be adjudged an 
insolvent has not kept his accounts regularly is a 
matter which may be considered when he applies for 
his dischargo, It is not relevant to the order of his 
adjudication. 

The words “for any other sufficient reason” in sce- 
tion 15 (1) of tho Provincial Insolvency Act only apply 
to the case of an insolvency petition presented by i 
creditor. Girwardhari v. Jai Narain, 32 A. 615; 7 A. 
L. J. 835; 7 Ind. Cus. 39, approved and followed. 

When the Court finds that a person has a right 
to present a petition under section (6) (3) (b), that 
he bas committed an act of Insolvency under section 
4 (f) in presenting it and that he is unable to pay his 
debts, an order of adjudication should be made. In 
the matter of VITHALDAS KALIDAS 632 
—— —— —— 88.6 (3), 15 (D— 

Brå faith or miszoniuct on the petitiono’s part ~ 

Prospects of paying the money borrowed, 

Where a large portion of the debts incurred by an 
insolvent was spent in litigation undertaken by 





“his wife to recover a share of the estate left by 


her former husban‘, and where the creditors lent 
their money with their eyes opou expecting inden- 
nification at the en‘ of the litigation: 

Held, under tho circumstances, that it could nol 
be said, the petilioner had no reasonable prospect 
of being able to re-pay the loans. 

Quere:—In opposing an insolvent’s petition for 
adjudication under section 16, is it open to a 
creditor to show merely that the debtor has 
not proved his right to petition under section 6 (3) 
or can he allege and prove bad faith or misconduct 
to prevent the Court from granting such adjudi- 
cation? Sussiau PILLAY r. ABDUL Rasuip, 4 Bor. Ta. 
T. 18 < 62 
——~ — SS. 10, 16—Death of 

the insolvent, effect of —Order of adjadication—Vest- 

ing of Asse(s—Distribution of dividends. 

The death of an insolvent, does not exempt the 
assets in the hands of a Receiver from distribution. 
By virtue of an order of the adjudication the whole 
property of the insolvent, viz., that which isin oxist- 
ence at the date of the order, and that which 
might be acquired subsequently, vests in the Recciver, 
and this transfer of interest to the receiver is not 
affected by the death of the insolyont. ° 


1138 
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The legal aspect of the matter is that the natural 
existence of the insolvent is for the purpose of dealing 
with and realizing his estate artificially continued in 
the Official Assignee who can after such death deal 
with the estate as he could have dealt with, while 
the insolvent was alive. 

Fakirchand Motichand v. Motichand, 7 B. 438, fol- 
` lowed. Inve IBRAHIM DALJI 633 


— ss. 14(3), 15 (1)— 
Creditor alleging solvency of petitioner—Inquiry by 
Court— Sufficient cause fur dismissing petition. 

If a oreditor alleges that his debtor’s petition 
is a mere sham and that the petitioner has ample 
means wherewith to pay his debts, the Court 
should allow the créditor to substantiate his allega- 
tions, and if he succeed in doing so, this would be 
“ sufficient cause” to justify dismissal of the petition. 

What would be “sufficient cause’ must depend on 
the circumstances of each case. ARUNACHELLAM 


Cuetry v. MAUNG Po Turn, 4 Bur. L. T. 17 461 
m S. 15 632 


s. 15 (1) 461, 462 


——— S. 15—Alother of the ap- 
plicant possessed of property to which applicant is 
sole heir— Whether sufficient ground for dismissing 
the application. 

The fact that a person who applies to be adjudged 
an insolvent is the only son of’his mother, who is 
possessed of a large property, is not a sufficient reason 
to dismiss the application. KHADIM HUSSAIN ~. 


BISHEN SINGH 
— ——— s. 16 633 
ss. 16, 24, 25, 27 


—Composition before adjudication—Court’s power to 

approve such composition. 

During the pendency of an insolvency petition, 
before the adjudication order was made, the debtors 
and the majority of their creditors arrived at a 
composition vesting the whole of the estate of the 
debtors in trustees empowered to liquidate the 
debts and providing for the ad interim stay of 
the petition, Application was made to obtain 
the approval of the Court to the deed and its 
provisions: 

Held, that the application was premature and could 
not be granted before adjudication or in the form 
applied for. 

Section 27 of the Insolvency Act does not con- 
template inquiry into debts by trustees instead of by 
the Court nor sta; yinstead of ipso facto disposal of 
the petition. 

The Act requires the composition to be approved 
by a majority in number and three-fourths in value 
of the creditors whose debts have been proved, which 
can only mean proved after an adjudication under 
sections 24 and 25. AsoomAL, In re, 4 5. L. R. 222 

724 
—— SS. 24, 25, 27 
724 


Provincial Small_Cause Courts Act 
(IK of 1887), S. 25—Interlocutory order of a 
‘Court of a Small Causes not open to revision. 

_ Where a defendant pleaded limitation in a suit tried 
by a Court of Small Causes and asked the Court to 
dismiss the suit on that preliminary point, which the 
Court refused to do after hearing the parties; Held, 
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Provincial Small Cause Courts Act 
—covtd. 


that interference by revision under section 25 of 
‘she Provincial Small Cause Courts Act was nob al- 
lowable at that stage as the words of the section refer 
io cases decided by a Court of Small Causes and that 


| such interference would be contrary to the object of 


the Act. 
Subal Ram Dutt v, Jagadanunda Mozumdir, 13 0. 
W. N. 403; 1 Ind. Cas. 288, referred to. Maung Ba 


Kyaw v. Mu Saw, 4 BUR. L. T. 23 
—— S. 32 (2) — Small Cause 


suit instituted in Court not having Small Cause Court 





powers—Suit registered and tried as a regular suit—° 


Trial as a regular suit by Court having Small Causo 

Court powers—Appeal. 

A Small Cause suit was instituted in the Court of 
an officiating Munsif who had no Small Cause Court 
powers. The suit was registered as a regular suit. 
But, that Munsif being transferred, it came on for 
hearing and was tried as a regular suit by the 
permanent Munsif, who, however, “had the powers of 
a Small Cause Court: 

Held, that the suit having been originally instituted 
in the Court of a Munsif, who had no Small Cause~ 
Court powers, it could not have been tried asa Small 


Cause suit by the permanent Munsif, unless ib had * 


been transferred to the Small Cause Court side by a 
formal order, and that asit was tried asa regular 
suit, an appeal against the decree lay to the Dist Ba 





Judge. JAGMOHAN Lat v, LAKHA 
- ——— ——— Sch. II, Arts. i 
12, 13—Suit for share of Darbar offerings—Jagir 


income—Question of title—Punjab Courts Act (XVIIL 
of 1884 ds amended), s. 7O (1) cls. (a) and (b)— 
Misinterpretation of document—Error of law—Ma- 
terial irregularity —Revision - Appeal. 

Plaintiff sued as the adopted son of one S., for 
the latter’s share, as pujuri of the Darbar Sahib at 
Tarn Taran, of the income of the Darbar Sahib from 
offerings as well as for a share of the profits of 
the Jagir attached to the Darbar Sahib which con- 
stituted a part of the income thereof.. The value of 
the suit was less than Rs. 1,000: 

Held, that the suit was a Small Cause and, iiare- 
fore, a decree in the suit was not appealable under 
section 70 (1) (b) of the Punjab Courts Act. í 

Held, also, that the fact that the income of the Jagy 
in the hands of the defendant formed apart of the 
claim, or that the question of plaintiff's title on the 
basis of adoption arose in the suit, did not alter the 
nature of the suit: 

Atra v. Jowala Singh, 188 P.R, 1888; Harnam v. 


. Gandu, 81 P. R, 1889; Jawahir Singh .v. Sardar Man 


Singh, 84 P. R. 1892; Narayan Bhaskar 
Bapuji, 21 B. 248, followed. 

Hayat Shah v. Jawaya, 204 P. R. 1889; Krishnabhat 
v. Kapabhat, 6 B. H., ©. R. A. C. J. 137; Venkaji! 
Lakshman v. Yamunabai, 7 B. H. O. R. A. 0. J. 124, 
Balwantray v. Purshoim, 9 B. H. C. p A, C. J. 99, 
referred to. 

Held, further, that the mere misinterpretation of 
documents or error of law does not amount toa 
material irregularity within the meaning of section 
70 (1) (a) of the Punjab Courts Act. 

Gulla Singh v. Sunder Singh, 106 P. R. 1908; 178 
P. L. R. 1908; 151 P. W. R. 1908, referred to. ARrUR 
SINGH v. Dayar Sineu, 20 P. R. 1911; 98 P. L. R. 
1911 579 


vV. Balaji 


X% 
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Provincial Small Cause Courts Act 
—coneld. 
ee Sch. Il, Arts. 12, 
13 . è 579 











——— -— Arts. 20, 
“35 (j)—Wrongful atiachment of crops—Obdjection 
to attachment struck off without adjudication —Suit 

< for recovery of price Jurisdiction. 

Cèrtain crops were wrongfully attached in execution 
of a decree. The owner of the crops made objection, 
but it was struck off without any adjudication. The 

<. objector then filed-a suit in the Small Cause Court for 
gecovery of the price of the crops: 

Held, that the Small Cause Court had no juris- 
diction to entertain this suit, and that the mere 
fact that the snit was limited toa claim for the price 
or valne of the crops Which was handed to the decree- 
holders by the Court executing tke decree, did not 
make the suit any lessa suit for illegal attachment 
within the meaning of Article 35 (j) of Schedule IT, 
of tho Provincial Small Cause Courts Act. ; 

Where objection to attachment has beon disallowed 
without adjudication, Article £0 of the second Schedule 
of the Small Cause Courts Act does not apply to bar 
a suit for recovery of the price of the property 

_ attached. Rup Kisnen v. Sorn, 8 A. D.J. Ws 











Art. 35 (j) a7, 
Public servant—algozar’ B25 
————Unpaid apprentice 698 








Pujarl’s right to worship—Offerings given by 
worshippers to deity, whether profits arising ont of 

` pnilding 6 
Punjab Alienation of Land Act 

Xiti of 1900), ss. |, 2 (3), 2I— 

Reference by Deputy Commissioner—Duty of 

Civil Court to adjudicıte—Mortgagse rights in 

land are ‘land”~ Sale of such rights in ewzsution 

of decree. 

When a reference is made by a Deputy Com- 

. missidner toa,Civil Court under section 21 of the 
Punjab Alienation of Land Act, the latter is boand to 
adjudicate on the matter. If the Court haa refused 
to consider the reference, it may on a representation 
re-consider its order and pass a fresh order according 
te law. 

‘Mortragee rights in land, prohibited by the 
Punjab Alienation of Land Act to be alienated, are 
‘land’, within the meaning of section 2 (3) of that 
Act. 

‘Sukhbashi Ram v. Akbar Shah, 6 P. R. 1903, Rer., 
52 P. L. R. 1904, referred to. 

“When mortgagee rights ave sold in execution of 
a decree, in contravention of the provisions of 
the Punjab Alienation of Land Act, the sale may 
be set aside upon a reference made by the Deputy 
Commissioner of the District under section 21 of 
the Act. As) SINGH v. Bora, 6.P. L. R. 1911; TOG 


W. R.1911 396 
ss. 2 (83), 21 396 





Courts Act (XVIII of eee 


-S. 14, rules under 





S. 70 (I) (a)—Mat- 

, erial irregularity —Express provisions of contract 
‘and imperative provisioris of law ignored by lower 
Court —Revision 6 


GENERAL INDEX, > 
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Punjab Courts Act—concld. 
— S: 70 (1) (a); (b)— 


Misinterpretation of document—Error of law— 
Material irregularity 579 


— — —— S. 70 ( D) (a)— Revision 
—Material irregularity — Wrong interpretation of 
words—Acknowledgment of liability or promise to 
pxy—Construction. 

Cases where an entry amounts to a mere acknow- 
ledgment of liability and ycb does not import a 
promise. to pay are not unknown. Every entry of 
the kind, however, must be detormined not upon 
general and a priori roles of ‘construction, but by 
reference to the actual wording of the particnlar 
entry before the Court. 

The Chief Court will not interfere on tho re- 
vision side merely on the ground that the con- 
struction placed by & lower Courton tho words in a 
document is incorrect, unless it finds that in the in- 
terpretation of those words a material irregulirity 
has been committed. Makgan v. Narut Ram, 125 P. 
L. R. 1911; 89 P. W. R. 1911 1008 


s.70 (1) (a)—Revision 
—Erroneous decision by Appellate Court about juris- 
diction of first Court— Competency of appeal. 

Under section 70 (1) (a) of the Punjab Courts Act, 
the Chief Court cannot interfere with an appellate 
judgment deciding, though erroneously, that tho 
Court of first instance had jurisdiction to hear the 
suit. 

Daulat Ram v. Asa Ram, 45 P. R. 1883, foliowed. 

Where a Court of first ‘instance decides a suit and 
passes a decree, an appeal lies to the appellate Court 
and the fact that the Court of first instance had no 
jurisdiction to entertain and decido the suit would 
not prevent the appeal lying. ARUR SINGH v, Rua 
Ditta, 4 P. R. 1911; 45 P. L. R. 1911; 26 P. W. R. 























1911- 674 
— S. 70 (I) (a)—Ciril 
Procedure Code (Act V of 1908), O. VI, r. 17 and 


O. XIV, r. 5— Amendment of pleadings and issues — 

Discretion—Revision. 

The exercise of the power of a Court to allow 
pleadings and issues to be amended, under Order VI, 
Rale 17 and Order XIV, Rule 5, is discretionary; and 
this discretion cannot be interfered with in revision 
until if is shown to have been absurd or perversely 
exercised. INDAR NARATN v. NANAK OHAND, 51 P. L. 
R. 1911 267 


a Government Notification 
No. 677, dated 10th November 
1908 388 


—— — Land Revenue Act (XVII of 
1887), S. 44, defect of—Presumption 683 


—— —— Laws Act (XII of 1878), S. ne 
——— Municipal Act (XII of Wasi 


rules under, force of 


Municipal Act (XX of 1891). 
) 4 1000 


s.2(2 

















S. 38—Purpose of the 
law—DTeasonable time—Time of presentation of the 
amended plaint to be looked to. 

Plaintiff was ordered by the Municipal Committee 
of Lahore to demolish two bath-rooms in his koth », 


¢ 
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On the 7th May 1907 he applied fora copy of the 
orderand asked that the order should be set aside but 
that if this should not be done, the Committee might 
postpone the order as he intended to bring a suit on 
the opening of the Civil Courts. Upon this the 
Secretary endorsed an order that grace of twenty 
days may be allowed. 

Onthe 20th May 1907 plaintiff filed a suit for 
declaration. The plaint, however, did not contain 
any statement that notice had been given to the 
Committee as required by section 38 of tho Mynicipal 
Act, and it was, therefore, returned for amendment 
but the amended plaint was not taken cn the file be- 
forethe 25th November 1907. On the 28th November 
1907 the Court remarking that, whereas the notice 
was delivered to the Committee on the 7th May 1907, 
the case was instituted on the 28th May 1907, i.e., less 
than one month from the date of delivery of the 
notice, ruled that this was in contravention of section 
88 of the Act and, therefore, tho plaint must -bo 
rejected with costs. On appeal tothe Chief Court: 

Held, that the plaintiff had misinterpreted the 
Secretary’s order of the 7th May 1907. It meant not 
that he should bring a snit within 20 days, but that 
the bath-rooms would not be demolished within that 
period. 

That the provisions of law as regards notice had 
been sufficiently complied with. Tho purpose of the 
law is that a Municipal Committee should have 
reasonable time to answer claims made against it, and 
+ for purposes like this the date of the presentation of 
the amended plaint is what the Court should look to. 

Ganda Mal v. Thakar Harkishen, 3 P. R. 1900, fol- 
lowed. MAHOMED YASIN V. MUNICIPAL COMMITTER, 


110 P. L. R. 1911 . 84 
—— —— SS, 92, 95—Powers of 

Municipal Committee—Law to be Strictly construed 

—Notices must state facts correctly and give sound 

reasons. 

In tho Municipal Act (XX of 1891) there are two 
sections under which a Committee may order the 
removal of a building or a portion of a building, viz., 
section 92 and section 95. The former is concerned 
with new buildings, and the latter with projections 
or structures, overhanging, projecting into, or en- 
croaching upon the street etc. 

The powers given by the Act (XX of 1891) to 
Municipal Committees are an interference for the 
public good with the ordinary rights and privileges 
of the publio, and, therefore, the law should be very 
strictly construed against Committees. If a Com- 
mittee wishes to exercise these extraordinary powers, 
it must do so strictly in accordance with law and 
procedure, and if a Committee directs a porson to 
remove a building on the ground that it has been 
recently builé withont permission, that porson is 
not bound tọ remove the building, which it has- 
been proved was not built recently, mercly on 
the ground that it is on a public street and 
would be quite justified in asking a Court to 
decide whether the notice actually served on 
him stated the facts correctly and gavo sound 
reasons for the removal of the building concerned. 
This, of course, does not mean that the Courts will 
interfere with the discretion of the Committee law- 
fully exercised. MUHAMMAD YASIN V. MUNICIPAL OOM- 
MITTEE, 130 P. L. R. 1911; 91 P. W. R. 1911 889 
=e, O5 889 
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Punjab Pre-emption Act (II of 
1905), ss. 3 (3) (a), 7 (1)—House property 
ina Cantonment—Punjab Government Notification 
No. 677 dated 10th November 1908. ` 


Notification No. 677, dated the 10th November 1908 
issued by the Punjab Government under section 8 (3) 
(a) of the Punjab Preemption Act, declaring the: 
Rawalpindi City and Cantonment to be a town, cannot 
confer a right of pre-emption in respect of house pro» 
perty situated in the Cantonment of Rawalpindi, for 
house property in a Cantonment is, by section 7 (1) of 
the Act, made not subject to a right of pre-emption. 
ALI MARDAN v. MUHAMMAD Hassan, 8 P. L. R. 1911:9 


P.R. 1911 388, 
mama Sa TI) 38 


— S. 12 (C)—“ Occupancy- 
tenant,” meaning of—Owner py purchase—Comple- 
tion of purchase -~ Sale. 

Where under a lease the lessee has the option of 
purchasing the proprietary rights in certain Gov- 
ernment jand on payment of the purchase-money 
subject tothe salo being sanctioned by .the Com- 
missioner: 

Held, that the sale cannot be regarded as completed 
until the purchase-money was actually paid and that 
the Commissioner’s sanction-authorising the purchase 
merely amounts to a sanction to purchase on terms. 
set-forth in the lease. ` 

Section 12 of the Pre-emption Act speaks of ten- 
ants having rights of occupanoy without any qualifica- 
tion and, therefore, refers to occupancy tenures as 
contemplated by the Panjab Tenancy Act and not to 
tenants entitled to hold possession on certain special 
terms not alluded to in the Tenancy Act and simply 
for the term of a settlement. KISHEN HAND v, GUR- 
pit SINGH, 112 P, L. R. 1911 833; 


Tenancy Act (XVI of 1887); 
292 











—— 


s. 53 





S. 59 (3)—Saie of ceen. 
pancy land by widow—Void sale—Plaintiff having 
no right to sue—Defendant’s case weak—Swit must fail 
— Practice—Pleadings. 

The sale of occupancy land by the widow of a 
deceased tenant succeeding toa right of occupancy is 
absolutely void. 

Where the plaintiff has no locus standi to sue, his 
suit must fail, however weak the defendant’s casg 











may be. Hayat BAKHSH v., GAUHAR, 54 P. T.R. 
1911 : 339 
——— —-—- —— ss. 59,60 292 
maan 8. 77 (3) (k) 685 
Question of fact—Waiver 22 
Railway, meaning of 1011 


Railways Act (IX of 1890), ss. 3 (4), 
3 (11), 42, 66, 68, 122—Rules for guidance 
of Public and Ratlwdy Oficials, 1906, r. 29-—Govern- 
ment of India Resolution, published at pp. 18, 19 of 
the Supplement to Gazette of India, 1894, scope and 
effect of —Right of Railway administration to exclude 
persons from pletforms—“ Railway”, meaning of— 
“ Traffic” — Business "—Platform, whether private 
property—Uniawful demand—Suit, whether main- 
tainable for recovery of payment. 

The term “Railway” includes all stations, offices, 
warehouses, elce., constructed for the purpose or 
in connection with a Railway. Railway Companies 


` 


d 
Vol. IX] . 


Rai Íway S Act—coneld. 


have the right to exclude from Railway premises or 
platforms all persons excepting those using -or 
desirous of using the railway, and may impose upon 
the rest of the public any terms they think proper 
as the conditions of admittance. 

Perth General Station Gommittee v. Ross, (1897) H. 
L. R. 479; 66 L. J. P. C. 81; 77 L. T. 226; Imperatriv 
v. Faumali, 22 B. 525; Cawasji Marwanji Shroff v. 
G. I. P. R. Company, 26 B. 609, relied upon. 

The word traffic in section 42 of the Railways Act 
does not include a person going to the Railway 
station to see a friend off. 

. $ The Resloution of the Government of India 
published at pages 18, 19 of the Supplement to the 
Gazette of India, 1884, does not constitute a rule 
under the Railways Aci IV of 1879 and, consequently, 
its publication under the New Railways Actis not 
necessary to give it validity. The resolution merely 
provides the conditions under which Railway 
authorities may exclude all but ticket-holders from 
Railway platforms. The right of exclusion by the 
Railway Companies oxists independently of this 
resolution. : 

Under rule 29 ofthe Rules for the guidance of 
Public and Railway Officials,a Railway administra- 
tion has the right to exclude from station platforms 
any person not having businesson the Railway pre- 
mises. 

_ ‘The desire of a person to see his friend off does 
not constitute business within the terms of this rule, 
especially where his presence is unnecessary so far 
as his friend’s departure is concerned and his friend 
does not require any assistance from him. 

The existence of rule 29 justifies the exclusion 
from a platform of persons without platform-tickets 


even if it be held that the station platform is not > 


private properly. 

The right of excluding such persons is not 
repugnant to Rule 29 or sections 66 or 68 of the 
Railways Act. 

Quwre:—Whether a suit for the recovery of the 
amount paid lies, evenif it were held that the 
demand of payment for a platform ticket is unlawful. 

Manchester, Sheffield and Lincolnshire Railway 
Company v. Devaby Main Colliery Company, 13 Q. B. 
674, referred to. East INDIA RAILWAY Co. v. Morr 
S4GAR, 116 P.L R. 1911; 36 P. R. 1911 1011 
— S. 42 - IOII 
S.47—Rules, publication of, in 








Gazette of India. 

The rules imposed on all railways by the Govern- 
ment by Notification No. 231, dated July 3rd, 1902, do 
not become the rulesof a particular Railway Com- 








pany unless they are published in the India Gazette. 


in the manner prescribed by the Proviso to clause 
(3) of section 47 of the Kailways Act. Hari LAT 
SINHA v. BENGAL Nagpur RamwarCo., 15 CO. W. N. 
195; 13 C. L. J. 150 3 
S. 66, 63 122, 1011 

Ratificatibn by minor. See GUARDIAN 
. AND Warp. 

Receiver—Order appointing a Receiver — Ob- 
structing a Receiver—Contempt—Remedy of per- 
son claiming property as his own 48: 

Mortgaged properties—Sale in execution 
of mortgage-decree—Appointment of Receiver after 
sale, whether legal—Civil Procedure Code (Act V 
of 1908), O. XL,r. 1, sub-rule (1), el. (4)—Common 
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Receiver—concld. F 


manager —Bengal Tenancy Act (VIII of 1885), s. 95 

—Appointment of common manager as Receiver, whe- 

ther legal. 

A mortgage-suit does not terminate ona sale of 
the mortgaged properties in execution of the mort. 


_ gage-decree; for the validity of such sale may be 


questioned after it has taken place, and a fresh sale 
ordered upon successful objections by the judgment- 
debtor. 

Surjiram Marwari v. Burhamdeo, 2 ©. L. J. 288, 
Parsotam Naruin v. Cheda Lal, 29 A. 76; 3 A. L.J. 
675; A. W. N. (1908) 283; Bibijan Bibi v, Sachi Bewah, 
35 C. 863 (F. B.), referred to. 

A receiver, may therefore, be appointed of the 
mortgaged properties even after their sale in exe. 
cution. 

The provisions of Order XL, rulo 1 of the Code 
of Civil Procedure are not controlled by thoso of 
section 95 of the Bengal Tenancy Act and cases may 
arise in which it may be necessary to appoint a 
Receiver in respect of the properties for which a 
commen manager has previously been appointed. But 
in such a case the possession of tha common manager 
need not necessarily be disturbed. 

The common manager may be appointed as Re. 
ceiver. As common manager he would manage the 
property under the direction of the District Judge; but 
the funds in his hands which belong to the judement. 
debtors in the mortgage suit, must be applied by him 
as Receiver under the direction of the Court which 
has appointed him. MADHESHWAR SINGH r. MOHA- 
MAYA Prasan SINGH, 13 C, L. J. 487; 15 0. W. N. 672 

1027 
Mortgagor executing trust-deed—-Possession 
by trustee—Jlortyagee suing on mortyage~ Appoint. 
ment of Receiver by Court—Discretion of Court—~ 
Circumstances vf case. 








A mortgagor executed a trust-deed whereby the 
mortgaged properties were vested in trustees, who 
took the estate subject to the mortgage. The trustees 
were to continue in possession and manage tho pro- 
perties with a view to the liquidation of the moit- 
gage-debt by periodical payments from the income. 
Although the trustees for a number of years managed 
the estate, no paymenis were made towards the 
mortgage-debt. One of the trustees died and it was 
found that the sole surviving trustee had been 
absent from this country for a long period and ag 
he had taken no effective interest inthe management 
of the estate the mortgagee brought a suit to enforce 
his security against the mortgagor and the sur. 
viving trustee and applied for the appointment 
of a Receiver: 

Heid, that, in the circumstances, the Court ought 
to appoint a Receiver. 

The appointment of a Receiver is a matter entirely 
within the discretion of the Court, and in exercising 
this discretion the Court ought to be guided by a 
consideration of the circumstances of the particular 
case. 

Greville v. Fleming, 2 J. and L. 333, atp. 339; 69 
R. R. 303, followed. WEATHERALL v. EASTERN MORT- 
GAGE AND AGENCY Oo. LD., 18 ©. L. J. 495 985 


Record-~of-rights— Presumption — Correc- 
tion 804 


Presumption of correctness 
—Burden of proving contrary 
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Reference. See Arsiraation. . 
Registration Act (IH of 1877), saa 


Mango grove not immoveable property 


—___———- 8S. 49, 50—Transfer 
of Property Act (IV of 1882), s. 54—Uuregistered 
deed of purchase—Subsequent purchase by another 
person with notice of prior unregistered purchase— 
Priority. 





An unregistered deed of gale in respect of immov- 
able property does not create any interest in the pur- 
chaser. 

Kani Veera Reddi v. Kani Bapiraddi, 29 M. 886; 16 
M. L. J. 395; 1 M. L. T. 153 (F. BJ), referred to. 

A subsequent puréhaser by registered deed is 
entitled to priority, even if he had notice of the ab- 
orbive purchase by unregistered deed. Hasse 
ZACKARAYA XETT V. CHUNNU PANDARAN, 9 M. L. T. 


270 55 
—— a — sS. 50 55 
Regulation XI of 1793, s. 3 961 





———- V of 1799, S. 4 — Order 
ander s. 4, whether appealable — Civil Procedure Code 
(Act V of 1908), s. 2 (2)~ Decree —Appeal—Revision 
— Treating &ppeal as application for revision—Juris- 
diction—~Judge —Case where Judge has jurisdiction 
to act under Regulation V of 1799. 


“An order under section 4 of Regulation V of 1799 
is not a decree within the meaning of the Civil Pro- 
cedure Code, nor does it fall within the description 
of appealable orders under the Code, nor is any pro- 
vision made for appeal in the Regulation itself, 

Consequently, such an order is not appealable. 

The High Court in this case treated the appeal as 
an application for revision. 

Under section 40f the Regulation, the Judge has 
no jurisdiction to make any order unless a claimant 
has taken possession and a regular suit has been pre- 
ferred by the party out of possession. It is only 
during the pendency of such regular suit for ad- 
jndication of the dispute between tho rival claimants, 
one of whom is in possession, that the Judge is autho- 
rized to take security from one of the parties, and to 

. place him in possession of the disputed property. 
Sarara BEGUM v. Paiz ALI Kuan, 18 C. L. J.677 ` 


994 
—— XVH of 1806 1038 
——— ——_—. VIII of 1819), 5.5 47 
— VII of 1822 — Proceedings 


whether binding on a Civil Court 322 
— Hl of 1884 114 
——— XVII of 1906, proceedings 


under, necessary to extinguish title of mortgage 














— 





Release —Releasor offering to vacate house —Ab- 
sence of wards of conveyance —Whether release 
operative ~Enforceability as a family settlement— 
Transfer of Property Act (IV of 1882), s. 54. 


A deed of release whereby tho releasor simply un- 
dertakes to vacate his house, may be operative as a 
boni fide settlement of a family dispute, even though 
it contains no words of conveyance. ` 

Ram Nirunjan Singh v. Pranag Singh, 8 ©. 138, fol- 
lowod. MUTHUSAWMI PILLAY V. GOVINDASAWMI PILLAY, 
9M. L. T. 342 


INDIAN CASES, ; a 


- the head of a mutt is bound to perform, 


[1911 . 


Religious Endowments Act (XX of 
1863), ss. 14, 18—Suit for removal of a 
trustee—Civil Procedure Code (Act XLV of 1882), 
3. 589—Suit for appointment of a trustee —Leave of 
Court—Plaintiffs not trustees cannot claim posses- 
Sion. 

A suit for the removal of a trustee of a mosque 
under the authority of section 14 of the Religious 
Endowments Act may be instituted with the leave of 
the Court obtained under section 18 of the Act. 
Buta suit for the appointment of a new trustee by 
the Court does not lie without obtaining the requisite 
leave under section 539 of the Civil Procedure Code 
of 1832. 

Where the plaintiffs in a suitfor the removal of a 
trustee are not trustees themselves and, therefore, are 
not entitled to possession of the trust property, they. 
are entitledto suc for removal èf the trustee without 
asking for possession themselves. GHULAM AHMED v. 
Suau Manomep Usur, 2 M. W. N. 142;9 M. L. T. 301; 
21 M. L. J. 450 168 
_——- ——s. 18 168 


Religious institutlon—Debts—Debdts in- 
curred by the head of a mutt for mutt purposes— 
Right of the head of a mutt to pledge the credit 
of the mutt—Proof of necessity forthe debts—“Neces- 
sary purposes,” meaning of —Financial necessity to 
incur debts. x 
The head of a mutt may contract debts for tbe pur- 

poses of the mutt and debts so contracted may be 

recovered from the mutt property, and will devolyo 
asa liability on his successor to the extent of the 
assets received by him, 

But the head of a mutt cannot pledge the credit of 
the mutt for debts contracted for mutt purposes with- 
out necessity and without reference tothe question 
whether they should have been met from current 
income, : 

In this respect the head of a mutt does not possess 
larger powers than the heads of other religious insti- 
tution, and his powers are analogous to that of the 
manager for an infant heir. 

Sammantha Pandara v, Sellappa Chetti, 2 M. 175, 
explained. . 

Prosanna Kumari Debiya v. Golab Chand Badboo, 2 I. 
A. 146 at p. 15i; 14 B. L. R. 450; 23 W. R. 253; Vidya- 
purna Thirthaswami v. Vidyanidi Thirlaswami, 27 M, 
435; 14 M. L. J. 105, referred to and applied. 

The expression “necessary purposes” must not b& 
construed too strictly and it includes debts construct- 
ed for the performance of the necessary pujas which 

PANDARA 
L. J. 129; 9 

150 


Muhammadan 
shrine—Mujawars—Liabiliy io dismissal —Compen- 
sation. 

The rule generally governing majawars in the 
Attock District is that they are servants liable to 
dismissal. 

Muhammad Tahir v, Najiballa, 1540 P. R. 1888, 
followed. 

Long, service antl the fact that the majawars have 
built houses in the neighbourhood of the shrine do 
not deprive the heads of the shrine of the right 
to dismiss and eject the majawars, though the latter 
may be entitled to compensation on ejectment. 
FAKIRA v. Mene Suan, G P. R. 1911; 49 P. L. R. 1911; 
47 P, W. R. 1911 680 





SANNATHI v. KARUTHA RAVUTHAN, 21 M. 
M. L. T. 327 


~— Vol. IX] > 
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Relinquishment by widow, cue 
of 
Remand — Judgment not on preliminary point 
a 224 
— Preliminary point 730 
Remedy by appeal ~- ~Suit—Cause of action— 
Plea that appeal is inconvenient, whether justifies 
sutt—Punjab Municipal Act (XX of 1891), s. 2 (2)— 
Rules made under Act XIII of 1884, force of. 
Where under the rules in force ‘the vemedy for 
a refund of customs-duty, originally leviable but 
subsequently refundable, is by way of appeal against 
the order of the Municipal Committee refusing such 
yefund, a suit for compensation for refusal to refund 
is not maintainable. 
Ram Chandra v. The Secretary ot State, 12 M. 106 
ab p. 108, followed. y 
Tuticorin Municipality v. South Indian Railway, 12 
M. 78, distinguished. 
The fact that the course of appeal is onerous ‘or 
inconvenient is no justification for bringing a suit. 
Branson œ The Municipal Commissioner for the town 
of Madras, ZM. 362, referred to. 
The rules made by the Lieutenant-Governor under 
section 154 (j) of Act XII of 1884are by virtue of 
"on 2 (2) of the “Punjab Municipal Act of 1891 
in force. MUNICIPAL ComMITTEE AMBALA v. 
‘ENDER SINGH, 118 P. L. R. 1911; 38 P, R. 1911; 
W. R. 1911 1000 


_-emission—Suit for remitted sum not main- 
tainable 763 


Rent decree by Tikkadar after expiration of lease— 
What is liable 10 be sold 625 


» recovery of occupancy-holding—Mortgage 
—Mortgagee sub-letting holding to the mor 





Payment of “light tribute” or proportionate share 

of revenne whether rent— Whether person is tenant—- 

Inference of law from facts—Second Appeal—Civil 

Procedure Code: (Act V of 1903), s. 100—Bengal 

Tenancy Act (VIII of 1885), s. 3 (3) and (5). 

A person holding a maintenance grant on condition 
of paying to the grantor a proportionate share of the 





Gover —~ “revenue, is a tenant within the meaning 
of * Tenancy Act. 
4 Ne v. Mahamed Hossem, 6 W. R., Act X 
Rr d upon. 
AN granteo is a.tenant under the grantor 
or nov, erence of law from findings of fact 
and tha ence is open to revision on second appeal. 


DWARKA. fH v. DAMBURUDHUR Momapatra, 15 C. W. 
N. 266; 38 C.278 394 


Representative, meaning of 935 


Res judicata. See Civin Procepurs Cone, 
1908, s. 21. 


— b ag Appeal-—Parby not entitled to 
appeal when decree in his favour—Finding upon 


unnecessary fssue 1030 


Death of plaintif—Suit to deter- 
mine the question of plaintift’s legal representatives 
—Declaration that plaintiffs are entitled to pro- 
perties comprised in the previous suit 603 














——_- Landlord and tenant— Question 
whether particular plot is included in tenancy— 
Burden of proof 2 
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Res judicata—conid. 


——__—-——Person in possession receiving 
payment as mortgagee cannot plead adverse posses- 
sion—Estoppel - Redemption by co-sharer—Limit- 
ation 








——__—-——- principle of, when applicable to 
execution of decree 213 
—_— — Prior and subsequent mortgagee 
—Redemption—Subsequent mortgagee made party 
in prior mortgage suit—Subsequent mortgagee not 
redeeming within time fixed—Suit by subsequent 
mortgagee 158 
enforce the award 
_——_— —— Rent-free grantee—Resumption— 
Suit for declaration that defendant is rent-free 
grantee—Jurisdiction of Civil or Revenue Court 








Refusal to file award—Suit to 
827 





— ———- Two decrees in thesame swit—A ppeal 
against one decree only—Other decree allowed to be- 
come final—Appeal barred. 

The plaintiff brought a suit for the removal of 
certain coristructions and for a mandatory injunc- 
tion against the defendant. The first Court decreed 
the suit in part. Both partiesappealed. The lower 
Appellate Court disposed of both appeals in one judg- 
ment but framed two decrees, whereby the decree 
of the Court of first instance was modified. The 
plaintiff preferred an appeal to the High Court against 
the decree framed by the lower Appellate Court ‘on 
the defendant’s appeal. 

Held, that the appeal was barred by res judicata, 

Zaharia v. Debi, 7 A. L. J.861;7 Ind. Cas. 156; 33 
A. 51; Dakhni Bin v. Syed Ali Asghar, 7 A. L. J. 995; 
7 Ind. Cas. 909, followed. RamcHAND v. LACHMAN 
PERSHAD 





—-——— Erroneous decision on point of law— 
Eviction of tenant by landlord from substantial por: 
tion of land—Effective steps to restore possession— 
Continuance of eviction. 

A decision erroneous in law may operate as res 
judicata. 

Although the true limits of the rule of res judicata 
might be difficult to formulate, two principles are 
well settled. In one class of cases, the parties may 
seek to litigate again the same cause of action as had 
been decided between them in a prior suit. In 
another class. the dispute may relate to matters which 
have been already in controversy aud have formed 
the subject of consideration in the previous suit, alt 
though the cause of action in the subsequent suit may 
be distinct. In the former class of cases, the rule of 
res judicata applies. In the latter class of cases, the 
estoppel ought to be limited to matters distinctly put 
in issue and determined in the Prior action, and it 
should further be restricted to questions of fact or 
mixed questions of fact and law and should not be ex- 
tended to pure questions of law. 

Aghore Nath Mukherjee v. Kamini Debi, 11 C, L, 4. 
451; 6 Ind. Cas. 554, followed. 

The question whether there has been an eviction 
of a tenant by a landlord or not, must depend 
upon the particular circumstances of each case and 
is a mixed question of fact and law. Consequently 
a decision in a previous suit between the parties that 
certain circumstances, found to exist upon the evi- 
dence, amount to eviction, operates as res judicata in 
a subsequent suit where eae self-same question arises 
for decision. 
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Res judicata—concld. 


“ Ifa landlord has not taken any effective steps 
to restore possession of the lands to the tenants, the 
eviction which was found to exist in the previous 


judgment should be held to continue to exist. 
PURNA Cuanpra v. RastK Cuanpra, 13 ©. L. J. 
119 568 





SS Ex parte decree—Defence which could 
have been raised in previous suit —Estoppel by judg- 
ment, 

A suit was previously brought, in respect of the 
property in the present suit, against the defendant 
and his father. The question of non-transferability, 
which could have been raised, was not raised in that 
suit, The defendarit’s father did not contest that 
suit and allowed a decree to go against him by de- 
fault: 

Held, that the fact thatthe defendant’s father nl- 
lowed the judgment to go by default would not pre- 
vent the matter from being res judicata against him, 
and his son, having inherited the property, is bound 
by the judgment though ew parte. Gotoke CHANDRA 
Roy v. SHAFAR ALI 363 
—~ ~ ——-— Finding on issue not material to 

decision of a case. 

A decision, in a former suit, on a point not material 
for the adjudication of the claim therein is not res 
judicata in a subsequont suit, VASUDEVA MALLAYA 2. 
THATHADI NARANAPPAYA, 2 M. W. N. 188; 8 M. L. T. 
450 787 





—— Suit for possession of share of jote— 
Purchaser of portion of tenancy made defendant— 
Whether bound to plead under tenancy. 

Tn a previous suit for recovery of possession of a 
certain share in a jote, the defendant was made a 
party on the ground that he had purchased a portion 
of the tenancy in suit. In that suit the plaintiff was 
declared to be entitled to rent and her prayer for 
khas-possession was dismissed on the ground that the 
defendant was entitled to actual possession as an under- 
tenant under the vendor of the plaintiff. In a subse- 
quent snit for recovery of possession: an 

Held, that the defendant is not precluded from 
pleading his under-tenancy by the rule of res judicata 
as he was not bound to put forward as a ground 
of defence in the previous suit, any under-tenancy 
which he might have. Fazaz PRAMANIK v. URMAN 
BIBEE 8 
Restoration of an application for execution 

dismissed for want of Court-fee 817 
Re-union_ Evidence i 948 
Revenue Court, Power of High Court to 

interfere with the orders of 747 
Reversionary right, transfer of—Agreement 

to give share in property to be recovered by limitation, 

validity of—Transfer of property Act (IV of 1882), 

s. 6— Transfer in proosenti—Specifie performance of 

an agreement to give share in subject-matter of litiga- 

tion—LIdmitation Act (XV of 1877), Sch. II, art. 113 

—Performance by plaintif of his part of contract— 

Burden of proof. 

Where in lieu of the funds advanced to him 
for the prosecution of litigaton, a reversioner 
executed a deed of agreement by which he agreed 
to give a share in the property on the estate falling 
into possession, the deed could not be considered as 
void under section 6 of the Transfer of Property 
Act inakmuch as the deed was not a transfer in 
presenti of the reversionary right but was only an 

. 
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Reversionary right-—coneld. 


agreement to convey the property in future and as -. 
such it was valid. y 

In a suit brought to specifically ertforce the agree- . 
ment, the burden of proving that the plaintiff was 
ready to perform his part of the contract’ lies 
upon him. f ~ x 

Limitation applicable to a suit for specifie per- 
formance is governed by article 118, Schedule IT of 
the Limitation Act. GAJADHAR SINGH v. KANDHAYA 
BuKusH 
Review. 

0. XLVII, 


Court overlooking an important plea 


See Cryin PROCEDURE Cope, 1908, 








—— Appeal heard before two Judges—One Judge 
leaving Court—Application Yor review heard before 
other Judge—Appeal to be heard by two Judges if 
review granted — Sufficient reason — Discretion of 
Court. 5 
When an appeal is heard by two Judges of the High 

Court, one of whom leaves the Court, the Judge who 

continues in the Court is competent to hear an appli- 

cation for a review of the decree made in the appeal, 
and also the application tor a rule for the review dnd 
the rule. If the rule is made absolute, the aj 
should be heard by a Bench of two Judges. 

The discretion of a Court in saying what consti 
good and sufficient reason for an application fo 
view or what are the proper requisites for the en... 
of justice to support such an application is not limited. 
MAKSUD Maur V. Secretary or STATE k 
Discovery of new matier—Strict proof of al- 

legation—Appeal—Civil Procedure Code (Act XIV of 

1882), ss. 626, 629. : ; 

Application for review. onthe ground of dis- 
covery of new evidence must be strictly proved, 
The order of the Judge rejecting such an appli- 
cation is final; bus where sach on application is 
granted, the order may be appealed from, and 
the Appellate Court must decide whether the alle- 
gation that the new evidence was not within the 
knowledge of the applicant, when the deoree was 
passed, has been strictly proved, for otherwise 
the right of appeal in such a case would have no 
meaning. 

Kessowji Issur v. The Great Indian Peninsular Rail. 
way company, 6 O. L. J. 5; 31 B. 881; 11 C. W. N. 781; 
4 A. L. J. 461; 2 M. L. T. 435; 9 Bom. L. R. 671; 17 
M. L. J. 347, relied upon. 

Bombay and Persian S. N. Company Limited v. 8. 
8. “Zuari,” 12 B. 171; Har Nandon Sahai v. Behary 
Singh, 22 C. 8; Baroda Churn Ghose v. Gobind Proshad 
Zewary, 22 0. 984 and Muni Ram Chowdhury v. 
Bishen Perkash Narain Singh, 24 C. 878, distinguished. 
Alen KHUND Kar v. MOHENDRA Lat DER o; 
Revision (Civil). See Civit PROCEDURE Sonny 

1908, s. 115, PUNJAB Courts Acr, s. 70. \ 
Amendment of pleadings ond 











issues 





~—-Decree based ‘on arbitration 
award A 








——“ Dismissed for default,” mean- 
ing of—Pleader present but unable to argue case 
owing to physical disability —Revision 
——~-——Finding of daniages by Small 
Cause Court _. & 
——-—~—Interference by Chief Soni 














i, 

. o: 
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' Revision (Civil) —conglé. 











Interlocutory order of Small 
< Cause Court not open to revision 467 


+. Misinterpretation of doonment 
— Error of law—Material irregularity 

















Treating appeal as application 
for revision | 99 





—— High Court's power of revision 
` against orders of Revenue Courts—Civil Procedure 
Code (Act V of 1908), s. 115. 


A High Court has power to interfere in revision 

“ with the orders of Courts of Revenue exercising juris- 

diction under the Rent Act in those cases only 

in which an appeal lies to the Court of the District 
Judge and to the High Court. 

- Rent Act Ruling, No. 68, gorred to. INDAR 

ParsHad v. Faten Cranp, 14 0.70.33 ` 747 


— ~ Question of eee that 

mortgage not fictitious—Fraudulent transfer—Mort- 

- gage in good faith and for consideration—Mortgagor 

. and mortgagee related to each other—Decree obtained 

N years before the mortgage —Transfer of Property Act 

«(IV of 1882), s. 53. 

—,A finding that a mortgage is not a ficti- 

ous transaction inasmuch as the greater part 

the consideration is proved to have been paid, and 

that the judgment-creditor has failed to prove that it 

. Wasa fraudulent and collusive arrangement made 

between the mortgagor and mortgagee with a view 

to defeat the creditor, is a finding of fact and cannot 
be disturbed by the Chief Court in revision. 

Section 53 of the Transfer of Property Act doesnot 

: åpply to the case of a mortgage where the mortgagee 

isa transferee in good faith`and the mortgage is 

for consideration, eyen if the consideration be 

inadequate. : 

- An intention to defeat or delay the creditor cannot 

be inferred from the mere fact that the mortgagor 

and the mortgagee are related to each other, especi- 

ally where the creditor obtained his decree years 

before the mortgage took place. ISHAR Koar v. RAM 

SINGH, 114 P. L. R. 1911 1018 


—— (Criminal) —Conviction of bribery 
based on the testimony of accomplices 97 


eee 








e 











Failure of lower Courts to 
carefully scrutinize corroborative evidence—Effect 
not producing a witness for cross-examination after 

` charge—Concurrent finding of fact 


Right of Suit—Contract, breach of—Suit by per- 
son not party to contract—Vendor and purcnaser— 
Arrangement between vendor and purchaser that 
purchaser should pay off vendors creditor out of pur- 

~ chase-money—Purchaser whether irustee— Limitation 

Act (XV of 1877), 8. 10, and Sch. II, arts. 62, 88, 103, 

116. 

The ordinary rule is that a person suing for com- 
pensation fr breach ofa contract must be a party 
to that contract; and the Privy Council did not mean 
to lay down in Nawab Khwaja Muhammad Khan v. 
Nawab Husaini Begam, 14 C. W. N. 565; 7 Ind. Cas. 
237; 7 A. L. J. 871; 1 3. W. N. 313; 8 M. L. T. 147; 
120. L. J. 205; 12 Bom. L. R. 638; 20 M. L. J. 614; 
32 A. 410; that: any body who receives any benefit 
under & contract between strangers can sne on that 
contract, : 
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Right of suit—concld. 


Defendants Nos. 1 to 4 executed a bond in favour of 
the plaintiff in 1899. In 1903, these defendants con- 
veyed their land to defendant No. 5 andit was then 
arranged between all the defendants and the plaintiff 
that defendant No. 5, the purchaser, should pay off 
the plaintiff out of the purchase-money and that the 
plaintiff should accept defendant No. 5 as his debtor 
in lien of the other defendants, The conveyance was 
registered. The plaintiff sued allthe defendants on 
the original bond within 6 years of the bond of 1903: 

Held, that the plaintiff was not entitled to sue on 
the registered conveyance and could not get the 
benefit of article 116 ofthe second Schedule to the 
Limitation Act, 

Held, also, that the defendant No. 5 was not_a 
trustee for the plaintiff to such an-extent that the 
plaintiff could sue him for the money without any 
question of limitation ever arising, and that tho suit 
did not come under section 10 of the Limitation Act. 

Held, further, that as the plaintiff could not prove 
that his cause of action arose within three years from 
the suit, it was barred. DEB NARAIN t v. RAM SADHAN 

988 
Right to sue—aAssociation of more than 20 
persons not registered-—Rights of members inter se 





Unlawful demand — Snit, whether 


. maintainable for recovery of payment 1011 
Rioting. See Pexat Cops, s, 147. 
Riwaj~i=<am —Absence of instances 683 








—, value of—When supported bv 
opinions but not by instances 603 


Road—Public right of way 562 
—— =cess return—Entry—Effect of ontiy 
> 557 


Royalty—Mines— Annual net profits 311 


Rules for guidances of Public and Railway Officials, 
` 1906, r. 29 1011 


of the Road—Not an invariable or inflexible 











945 
under the Railways Act—Publication in the 
` Gazette 
Sale. See VENDOR AND PURCHASER. 
, completion of 833 





Conditional sale — Redemption—Re-purchaxe— 
Vendee in possession —Price puid—Sale-deed un- 
registered—Ividence Act (I of 1872), ss. 58, 110— 
Admission --Prooj—Burden of proof —Suit for posses- 
sion. 

. Plaintiff sued for redemption alleging that ho had 
sold the land in suit out and ont to defendant 
for Rs. 250 less than 12 years before suit but that at 
the time of sale a stipulation was made for re-purchase 
by the plaintiff at any time on payment of the pur- 
chase-money. The sale-deed was unregistered but 
the defendant had obtained possession on payment 
of the price: 

Held, (1) that the suit, though ostensibly forredemp- 
tion of mortzage, was in reality a suit for enforce- 
ment of the alleged stipulation to allow re-purchase; 

(2) that the sale was not ineffectual on account of 
non-registration of the sale-deed, because the defend- 
ant had paid the price and obtained possession and 


\ 
1146 
Sale —contd. 


consequently had the equitable right to demand that 
the plaintiff should complete his title by a formal 
registered conveyance ; 

(8) that as the plaintiff had admitted in the plaint 
the factum of an absolute sale in favour of defendant 
it was unnecessary for the latter to prove the sale; 

(4) that the burden of proving the stipulation as to 
re-purchase lay on the plaintiff; 

(6) that even if the suit be supposed to be for 
regemption of a mortgage by conditional sale, the 
burden of proving the alleged mortgage lay on the 
plaintiff who was out of possession. Maung PYA v. 
Maune O Za, 4 Bur. L, T. 49 770 


in execution—Agriculturist’s acu a 








————— Application to set aside a 
svle—Petition to enter satisfaction of decree filed 
by decree-holder but mislaid on account of negli- 
gence of Court officers 52 





ed 


by purchaser 











Default in making dene 











- — Proclamation that property 
would be sold subject to charge—Subsequent sale 
of some property free from incumbrance without 

. fresh proclamation, whether valid 


eman Interest in bond—Date of 
bond wrongly given—Mistake—Civil Procedure Code 

(Act XIV of 1882),s.236—Transfer of Property Act 

(IV of 1882), ss. 2 (d), 185—Applicability to Court 

sales, ‘ 

Where the interest secured by a bond is sold by 
Court auction and there is no mistake as to what was 
sold, the fact that the date of the bond was incorrect- 
ly given, would not affect the validity of the title 
acquired at such sale. 

Section 286 of the Civil Procedure Code of 1882 
only requires a reasonably accurate description of 
what is sold. 

Benode Behary Mookerjee v. Raj Narain Mitter, 30 
C. 699, distinguished. 

Section 185 ofthe Transfer of Property Act has no 
application to sales in execution by virtue of section 
2 clause (d) of the same Act. PALANIAPPA TRYAN ti, 
Saapacopa MUDLAIR, 2 M. W. N. 133; 9 M. L. T. 319 


140 











or mortgage—Construction of deed 
or mortgage—Construction of document 





013 

or mortgage of goods not in existence —Charge— 
Iden—Appropriation—Goods consigned to vendec— 
Attachment by consignor’s decree-holder in the course 
of transit. 

Plaintiffs advanced money to defendant No. 1 
under the agreement that he would cnt and send 
timber to the plaintiffs who would sell and appropri- 
ate the sale proceeds towards the discharge of a 
debt owning by defendant No. 1. In pursuance 
of the said agreement defendant No. 1 despatch- 
ed some logs to plaintiffs and while these were 
in the coarse of transit, defendant No. 2 attach- 
ed them in execution of a decree against defend- 
ant No. 1 and they were purchased by defendant 
No. 3. 

Held, that the plaintiffs acquired aright to the 
timber as soon as it was cut, and the timber 
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Sale—concld. 


being specifically appropriated for the satisfaction 
of plaintiffs’ debt, they had a valid charge created 
on it. 

This charge is unlike the sort of lien mentioned 
in the Contract Act which an unpaid vendor, 
a bailee, a factor, a banker, an agent, a pownce ‘or 
finder of goods has on the goods in his possession. 

Vilji Herji v. Bharmal, 21 B. 287; Holroyd v. Mar- 
shall, 10H. L. Cas. 191; 33 L. J. Oh. 193; 9 Jur. 
(N. s.) 213; 7 L. T. 172; 11 W.R. 17); Zailby v. Official 
Receiver, 13 App. Cas. 523; 58 L. J. Q. B- 75; 60 
L. T. 162; 37 W. R. 518; Colliyer v. Isaacs, 19 
Ch. D. 342; 51 L. J. Ch. 14; 45 L. T. 567; 30 W. 
R. 70; Palaniappa v. Lakshmanan, 16 M. 429 ab p. 
434; Baldeo. Parshad Sahu v. A. B. Miller, 81 
C. 667 at p. 675; Virtue v. Jewell, 4 Camp. 8l; 
Anderson, v. Clark, 2 Bing. 20; Bryans v, Ni»i, 
4M.& W. 775; 1 H. & H. 489; 8 L., J. Ex. 187, 
referred to. A g 

The question whether there has been appropria- 
tion of goods by their owner for tha benefit 
of a particular creditor is one of fact and the 
law does nob require any particular mode or form 
of appropriation. 

If there has been a specific appropriation, the 
consignor, if he is stillin possession of the good 
will hold then merely as trustee for the consignee: 

A contract to sell or mortgage goods, answer 
ing a particular description, which are to come 
into existence in the future, passes property in 
such goods when they actually come into existence. 
MARADUGULA VENKATA Ratnam v, Korraya RAMAN, 
9 M. L. T. 276; 21 M. L. J. 413 255 


for revenue —Purchase by one co-sharer— 

One co-sharer in possession by keeping another out of 

possession—Default by latter— Purchase by former— > 

Whether purchaser gets title. 

Although it may be doubtful whether between, 
co-sharers in a joint estate any mutual confidence 
exists as regards the payment of the Government 
revenue, on which point there are conflicting cases 
(See Chander Nath v. Tirthanund Thakoor, 3 O. 
504; Doorga Singh v. Sheo Pershad Singh, 16 O. 194) 
if the defendant kept his co-sharer, the plaintiff, 
out of possession of the properties, appropriated 
the rents and profits and wilfully defaulted to 
pay the Government revenue in order to deprive 
the plaintiff of her share, and purchased them 
himself, the sale would not affect the plaintiff's 
right, and the defendant wonlfl be bound to re- 
convey her share to her. MAIMUNNISSA KHATOON v. 
FAIZAR RAHMAN 


Sanction to prosecute. 

Procentrs CODE, s. 195. : 

— — Practice of High Court— 

Interference with order of lower Qourt-—Criminal 

Procedure Code (Act V of 1898), ss. 195, 439—Ciril 

Procedure Cade (Act XIV of 1882), s. 622. 

Whether an application for the revQcation of a. 
sanction for prosecution granted by the lower Court 
be regarded as one ander section 439 of the Criminal 
Procedure Code or one under section 622 of the Civil 
Procedure Code, it is competent to the High Court to 
exercise the broad and general powers applicable 
in matters of that kind under section 195 of the 
Criminal Procedure Code. The High Court will 
satisfy itself that itis really a case in which the 
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Sanction to prosecute—concld. 


sanction was not merely fitly accorded but accorded 

with due regard to the procedure which in the in- 

terests of the accused person ought to be observed. 
*Jox NARAIN v. UPENDRA NARAIN, 130, L. J. 216 


06 
Saunjidar—Performance of services by repre- 
sentative 925 


Search Warrant. „Sec CRIMINAL PROCEDURE 
Cops, s. 96, 


— by Police Officer—Search for 
stolen property without warrant, if Jegal 


Settlement-— Objection—Obligation to release 
property settled on payment of money, whether 
croates trust—Adverse possession—Limitation 91 

Shamilat— Malik-i-Qabza’s incompetency to get 
share in Shamilat - Breaking up a bit of Shamilat— 
Quns probandi—Discharge of onus. 

The general rule is that a Malik-i-Qabza is not 
entitled toa share inthe shamilat and the onus of 
proving that he is entitled lies on him, The mere 
fact of his having broken a bit of shamilat and having 
been allowed to retain it on partition of a portion 

~ of the shamilat, is not sufficient to discharge this onus 
specially where in three successive settlements he is 
recorded as being a malik qabzu only. 

‘Sewa Singh v. Ganesha, 53 P. R. 1879, followed. 

Roostam Khan v. Azimullah,5 P. R.1867 Rev; 
Bura v. Jhanda, 118 P. R. 1900; P. L. R. p. 26 
1900; and ©. A. No. 1804 of 1907, distinguished. 
Fazan Dap Kuan v. Waris Kaan, 10 P. W. R. 


1911 230 
Sind Courts Act (XH of 1865), S18 





rales under 
Sind Insolvency rules, R. 11 121 


“Sir—sir sold after the passing of Agra Tonancy Act 
— Possession of mortgagee 


Small Cause Suit —Standing trees—Immove- 
able property 133 
—_— Suit for compensation of 
wrongful attachment of property 3 
nn — ~ Suit to recover money paid 














as bribe 623 
ant ne ree Sit for share of darbar 
offering 579 





en -Wrongful attachment- of 
crops—Objection to attachment struck off without 
adjudication—Suit for recovery of price 537 


Specific Relief Act (lof 1877),s.9. 
478 





a — S. 9—Suit for possession 
_ aan shebait of idol—Plaintiff’s name in head- 
ing of plaint—Suit in representative character— 

Whether maintainable 


Ss 9 — Suit by tenant 
againstglandlord for recovery of possession on al- 
leged unlawful dispossession 
Ss "2I — Arbitration — 
Agreement to vefer—Bar to a suit—Refusal of 
arbitrator to act—Delay — Civil Procedure Code (Act 
XIV of 1882), s. 523-—~Contract abortive. 
In 1902, an agreement to refer a dispute to arbitra- 
tion was entered irto by the parties. Subsequently 
one of the parties served a notice upon the arbitra- 


Specific Relief Act—concld, 


tors calling upon them to desist from passing an 
award. The arbitrators, therefore, made no award, 
and for seven years no proceedings were taken in 
accordance with the provisions of section 523 of the 
Code of Civil Procedure, 1882: 

Held, that, under the circumstances, the agreement 
to refer did not operate as a bar to a suit. 

Heid, further, that the reasonable inference to be 
drawn from the conduct of the parties and of tho 
arbitrators and more particularly from the lapse of 
time since the agreement to refer to arbitration, 
was that the agreement ceased to be operative at the 
date of the iustitution of the suit. 

Atma Rai v. Sheobarn Rai, A. W. N. (1882) 53; 
Tahal v. Bisheshar, 8 A. 87; Adhibai v. Cursandas 
Nathu, 11 B. 199; Pestonjee v. Manockjee, 12M. L A. 
112; 10 W. R. (P. C.) 751, referred to. Ram Kumar 
SINGH v. Jagan Monan Sines, 8 A. L. J. 66; 33 A. 
315 80 F. B. 
S. 21—Arbitration—Ay- 

reement to refer to arbitration future disputes—Main- 

tainadility of swit— Burden of proof. 

The parties to the suit entered into an agreement 
one of the clausesof which provided thatif any dispute 
arose between them regarding tho agrecmentit should 
be settled by a certain person and his decision would 
be binding. The plaintiffs sned the defendants for 
recovery of money basing their claim on the agree. 
ment. In answer to the claim the defendants pleaded 
shat as the plaintiffs had refused to rofer the dispute 
between them to the arbitration of the person named 
their suit was barred by section 21 of the Specific 
Relief Act: 

Held, that the defendant, on whom rested the burs 
den of establishing the ploa, had failed to discharge 
it. UDHE SINGH v. BISHEN Sivan, 35 P. L. R. 1911; 
25 P. R. 1911 736 
S. 4] — Contract an 























minor 


4 
mn ——- Sa 42 proviso 673 


ee aaa S. 42-—Denial of revers 
sioner’s right—Decluratory suit by reversioner— Cause 
of action. 

D. died leaving a son Á., a daughter S., and a 
widow M. Subsequently A. dicd leaving a widow 
H. and a son K. K. also died leaving his mother 
H, who succeeded to his property, M. widow of D., 
who had for the time being no title to the property 
left by K., executed a Will in respect of the property 
in favour of her daughter 9. describing it as the 
property of her husband D. R. next reversioner of K. 
sued for a declaration that the Will was not operative 
as against him: 

Held, that the suit was maintainable, the execution 
of the Will by M. giving a sufficient cause of action 
under section 42 of the Specific Relief Act to thu 
reversioner to institute the suit for declaration of hig 
title. SHERAJI v. Ramyas PANDEY, 8 A. L. J. 
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Stamp Act (II of 1899), s. 2 (21) 617 
——_ S. 2(21), Sch. I, art. 48 
~-Power-of-atterney in favour of person not a certi- 
ficated Mukhtar or Pleader—Court Fees Act (VII 
of 1870), Sch. II, art. 10—-Value of stamp. 
Where a power-of-attorney is executed in favour of 
8 person, who is not a certificated Mukhtar or Pleader 

















1148 


Stamp Act = conüld. 


under the Legal Practitioners Act, the docnment 
should be stamped with the stamp provided for by 
Article 48 of Schedule I of the Stamp Act and not 
with a Court-fee stamp as provided for by Article 10 
, of Schedule. II of the Court Fees Act. PERMANAND 
v. Sav Perspan, 8 A. L. J. 378 617 F. B. 


—— Sch. I, art. 53, Exemp= 
tion (10)—Transfer from Provincial to Local 
Funds by adjustments in Colleéctor’s accounts— 
Receipts by Presidents of District’ Boards—Stamp. 
Receipts granted by Presidents ‘of District Boards 

for amounts transferred from Provincial to Local 

Funds by: adjustments in the Collectors books of 

account are exempt from stamp-duty as being re- 

ceipts for payment of money without considera- 

tion within the meaning of article 58 of Schedule 1 

of the Indian Stamp Act, exemption,(b). SECRETARY 

To THE COMMISSIONER oF SALT, M&pras, In re, 9 M. 

L. T 355 ` 342 

Statement by a deceased person made to a Ma- 
gistrate in the absence of the accused, admissibility 
‘of 978 








- of accused, value of—Conrviction based 
solely on such statement. 
lf d conviction is to be based solely on a statement 
of the accused, itis fair that that statement should, 
unless there is good reason to the contrary, be taken 
in its entirety. KAMAKKA t. EMPEROR, 2 M. W. N. 
199; 9 M. L. T. 316 790 


Stay of execution—Secretary of State giving 
security for appellant—Act of Sovereign power— 
Municipal Courts, jurisdiction of—No proof that 
sanction given by Secretary of State wilh concurrence 
of majority of votes at meeting— Whether security 
calid—Government of India Act (21 and 22 Vict. O, 
106),.8s. 2, 40—Civit Procedure Code (Act V of 1908), 
0O. XLI, rr. 5, 6--Policy of legislation in stay of 
execution—Doctrine of equitable. estoppel not appli- 
cable to Government—Act of State, what ts —Secretary 
of State standing security for minor appellant, whe- 
ther act for purposes of Government of India. 

When the Secretary of State choosesto give a 
guarantee for ‘the due performance of a decree 
obtained by one private individual against another 
private individual, the act cannot be appropriately 
designated as an act of Sovereign power, and the 
Municipal Courts have not only jurisdiction, but it is 
their dnty, to determine whether the guarantee is 
valid and would be enforceable if the occasion arise 
for its enforcement. 5 

When the security given by the Secretary of State 
is not shown to. have been sanctioned by him with 
the concurrence of a majority of votes ata meeting 
as required by section 40 of the Government of India, 
Act, 1858, it is not valid. 

Per Mookerjee, J—The policy of the Legislature is 
that the decree-holder is to be allowed to reap the 
fruits of his decree unless sufficient cause is 
established for stay of execution. ; 

The effectof the doctrine of equitable estoppel 
does not apply to tha Government in the case of un- 
authorized acts or omissions on the part of its officers 
and agents, nor are public officers concluded by acts 
-done in their official capacity. 

Therefore, if the Secretary of State exceeds the 
authority delegated to him,the holder of the office 
for the time being, when sued in a Municipal Court, 
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Stay of execution—concld., 


is entitled to urge by way of defence the lira vires 
character of the transaction. 

An act of Stato is essentially an exercise of 
Sovereign power and cannot be challenged or con- 
‘rolled or interfered with By the Municipal Courts. 
But the Courts mast decide whether a particular act 
isin truth an act of State or not. 

Salaman v. Secretary of State, (1906) 1 K. B. 618 
at p. 639; 57 L. J. K. B. 418; 94 T. T. 858, relied upon.. 

Per Mookerjee J, (Tewnon J. dissenting): —A 
covenant by the Secretary of State that a minor 
appellant ehall duly act in accordance with the decree 
of the Appellate Court and- shall pay whatever may 
be payable by him thereunder, and if he should fail 
therein, the Secretary of State will be liable to pay 
the same, is not an engagement made for the par- 
poses of the Government of India within the meaning 
of sections Zand 40 ofthe Government of India 


Act, 1858. SRINIBAS Progad SINGH d, KESHO .PRASAN 445 


SINGH, 13 C. L. J. 365 ; 15 C. W. N. 475 
Of sale—Execution of rent decrea—Pen- 
dency of appeal—Secarity—Deposit in cash 323: 


Step in aid of execution—Application to 
_ send notice to mortgagee to withdraw the mortgage | 
money 33 














——--Limitation when begins to, 
run 


< x 
Subrogation. See MorTGAGE—SUBROGATION. 
Succession—Primogeniture 961. 


Succession Act (X of 1865), ss. 82, 
111, 125—Testator—Will—Gift absolute—Res: 
trictions on alienation apd disposal—Defeasibility of 
gift on happening of subsequent event—Events nct. 
happening—Ewecutory gift—Distribution of estate— 
Palak son. ie as T 
A testator in clause 2 of his Will provided that his 

sons A.and B. “were proprietors half and half of'* 

the whole estate.” The.flirther clauses of the Will 
placed restrictions on” the powers of enjoyment; 
alienation and disposal of property given to A. and 

B. The elder son 4. was a person of weak -intellect 

so the testator gave the control and management 

of the property to the younger son, directing thai 
both the heirs living ‘together were to enjoy 

the whole property in equal shares. If £. had a 

son born to him, half of the estate was to be mađ» 

over to that son on his attaining full age. If no 
son was born to him, then B. was directed to give his 
own son as palak to A. and all the clauses of the Will 
were made applicable to the palak son. ‘A. died with- 
out having a natural born son, and onthe third day 

after his death B. gave his son C. as palak to A. A 

dispute arose asto A.’s inheritance between the palak- 

son and the heirs of A: 

Held, (1) that d.and B. each took an abfolute 
interest in half the estate given to him by clause 2 o: 
the Will. - A a 

Tagore Will case, (Juttendro lhohun Hegore v. 
Ganendra Mohun Tagore), (1872) L. R. L A. Sup. 47 
at p. 65; 9 B. L. R. 377, followed. me 

(2) That the restrictions on the powers of enjoy- 
ment, alienation and disposal of property were void 
as being repugnant to the absolute gift. 

Ashutosh’ Dutt v. Durga Churn Chatlerji,6 I. A, 
182 at p. 186; 5 C. 438; 50. L. R. 296, Halibarton v, 


e 


Ihe Administrator General Bengal, 21 0.488, Lala Ram, .. 
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Succession Act—contd. © 


Jeman Lal v. „Dal Koer, 240. 406, Raikishori Dasi v. 
Debendranat, 15 I. A. 37; 15 0. 402, relied upon. 

(3) that the absolate gift to 4. was defeasible in 
the event of “his having a son and that son attaining 
majority, putas that event did not occur, the absolute 
gift became indefeasible. 

(4) thatthe words “all the clauses of the Will are 
applicable “tothe” palak son” were too vague to be - 
susceptible of the interpretation that there was gift to, 
the palak sonxthat the testator probably intended by 
these words fb make the palak son subject to the same 
restrictions ag to enjoyment and alienation as the 

*cther heirs and that there was no gift or legacy to C. 
either asa persona designate or asa palak son. 

(5) that even if there was an executory bequest to. 
C. it was void as the event, on the happening of 
which legacy” to C. was to take effect, did not occur 
before-the testator’s death, which would ordinarily be 
the period. óf , payment or distribution of the fund: 
bequeathed. 

Edwards vy. Edwards, (1852) 15 Beav. 357; 21 L. J. 
Ch. 324; 16 Iny. 259, O'Mahoney v. Burdet, (1874) L. R. 
7 H. Ļ. 0. 388, 31 L.T. 705; 23 W.R. 361, not applied. 

Tt is an established rule „of construction that the 
qrestion is not what the testator meant but what i is’ 
the meaning‘ of the words used. . 

Bullock v. | Downes, (1860) 9 H. L. C. 1, relied upon. 

EHANGIR V. KAIKHUSRU, 13 Bost. L. R, 141 set 


ss. 111, 187—wilt-- 

Bequest to- daughter s-— Validity —Letters of Adminis: 

tration—-Grant to one legatee—Right of another 

legatee to sue for legacy without taking out fresh 

Letters of Administration, - 

The clausetin the Will of a Mindu tostator relating 
to his two daughters ran as follows: -“When they 
will be marrigd and if they desire to live in separate 
houses, ‘such houses shall be mado for them. For 
the maintenance , of my daughters, I fix an allowance 
of Rs, 600 a ysr for each:” 

Held, that thë payment of the maintenance was nob 
made contingent on the marriage of tho ladies, that 
the Will dealt with the maintenance in a clause which 
stood by itself and which must be read by itself; 
that the clause contained no reference to marriage 

or to any other future event; that section 111 of the 

SAccession Act had no bearing on the construction 
to be put on the bequest; and that the daughters were 
entitled to the maintenance though their marriages- 
did not happen. in the testator’s life-time. 

“One of the legatees obtained a grant of Letters of 
Administration, which grant was subsequently modi-. 
fied on appeal, limiting it to the realisation of the. 
legacy given to the legatee who died before the Judge 
could: re-call and alter the grant: 

Held, t@at probate of the Will was granted within 
the meaning of section 187 of the Succession Act, and 
that the other legatees could sue without taking out, 
fresh grants, and that the obtaining of the probate 
subsequent td the institution of the suit but before 
decree was sdfficient compliance within section 187., 
CTHANDRA KISHORE Rey v. PRASANNA KUMARI Das, 
15 C, W.N.121;9 M. L. T. 71; 2 M. W. N. 30; 13 C. 
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L. J. 58; 8 A. L. J. 96; 13 Bom. L. R. 67.21 M. b. J. 
116, 4 Bur. L. T. 65; 88 C. 327 122 P.C. 
—— s. 125 951 

S. 187 _122.° 


GENERAL INDEX. 


1149 


Succession Certificate Act (VII of 
1889) —Hindu widow—Condition precedent to the 
grant of certificate —Secur it y—Appy ehension of waste 
—Deposit tn bank. 


A District Judge in grauting a succession certi- 
ficate to a Hindu widow ordered that the money should 
be deposited in a bank and interest thereof paid to 
the widow. 


Held, that the order was ultra vires, All that the 
Conrt „could do was to require, as d condition pre- 
cedent to the grant of the certificate, that the widow 
should give a bond to the District Judge with one or 
more sureties that she would rendey propor accounts. 
Even such an order should not be passed unless ib is 
proved to the satisfaction of the Court that there is 
reasonable apprehension of waste or other danger on 





the part of the applicant. SHIB Der ~v. AJUDHYA 
PERSHAD ; 571 
Ee ae, ss. 2,4,6, 7,9 

2 127 


Suit to set aside a decree on the ground that 
plaintiffs were no parlies to it—Maintainability of 
such suit 





s place of—Contract made in a Native State— 
Suit in a British Court—Jurisdiction—Return of 
plaint for presentation in the State Cours 824 


Plea that appeal is inconvenient, whether 
: justifies suit 10 


for possession—Plaintif to succeed 
upon title as at date of suit. 








In a suit for the recovery of possession the plaintiff 
must succeed on the title as it stood on the date of in- 
stitution of the suit. 


Radhay Koer v. Ajodhya Das; 7 Č, L. J. 262, ros 
lied upon. CHHATARDHARI Lab v. Biraycut Lat 


248 


Surety-— Decree against principal and surety ~ 
Appeal by principal debtor only ~ Dismissal of claim 
against surety—Liability of surety not appealing 

7 





204 


at master’s 


of —Liahility oa 


s liability of—Limitation. 


Theft—Servant—Act committed 
order—Guilty knowledge, proof 
servant, 


A servant should not be held guilty of theft wiles s 
he acted under the orders of his master, unless he 
knew of his master’s dishonest intention. Thero must 
be some evidence from which the Conré can infer such 
knowledge, and no presumption should be made against 
the servant in that respect. 


Hari Bhuimali v. Emperor, 9 ©. W. N. 974;2 Cr. L. 
J. 836, relied upon. RADHA MADHAB Paxra v. Ex- 
peror, 15 0. W. N. 414 4 


Tim 2~Contract to deliver vice in “early January” 


—Meaning of “ early ”—Whether 18th day of the 
month is within,“ early January ” 460 


Tort—Water rigats—Channel, diversion of—Inter- 
cepting flow of “water—Tortions act—Construetion 
of weir ~—Exceeding right—Proof of injury 636 


Transfer of actionable claim — Instrument in 
writing 287 
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{ 882), proceedings under, necessary to extinguish 
title of mortgage 431 








_ ss. 2, 52 — Purchase 
pendente lite — Mforlgage- decree — Purchase after 
mortgage-decree -but before sale—Purchase in execu- 
tion ~Priovity of title. 

The word “herein” in section 2 of tho Transfer of 


Property Act means “in that section” and not “in ‘ 


the Transfer of Property Act.” 

Therefore section 52 of the Act applies to execu- 
tion sales. 

A purchase of mortgaged property after the pass- 
ing of a mortgage-decree and before the sale of 
the property in execution of decree, is a purchase 
pendente lite. 

Har Shanker Prosad Singh v. Shew Gobind Shaw, 26 
C. 966; 4 O. W. N. 317, followed. 

The property in suit was mortgaged to the plaint- 
iff and he obtained a decree on lis mortgage in 1898. 
In execution ho put the property to sale and 
purchased it himself in 1900, In 1897 the defendant 
purchased the property in execution of a money- 
decree against the mortgagors: Held, that the plaint- 
iff’s title would relate back to the date of the morb- 
gage and the plaintiff is entitled to preference over 
the defendant. 

Hu Pershad Lal v. Dal Mardan Singh, 32 C. 891; 











9 0. W. N. 728; 1.0. L. J. 371, relied upon. NABA 

KrtsHna PAL v. Momir KALI Dest 8 
-—— S. 2 (b) 729 

emm aan — sS. 3 (a) 478 














S. G—Agreement by an 
expectant heir to divide property 530 


————— S. G—Transfer of rever- 


—— S. 6—Hindu Law—Daya- 
bhaga ~ Family settlement—Agreement between bro- 
thers to divide the property of any one of them 
amongst themselves if he died without male issue — 
Transfer of expectancy —Legal representative—Posses- 
sion of assets not necessary—Proof—Suit against sure- 
ties—Limitation—Civil Procedure Code (Act V of 
1908), s. 52. 

By a compromise certain Hindu brothers agreed 
that upon the death of any of them without “male 
issue the share to which he would be entitled should 
go to the other brothers: 

Held, that there was nothing in this provision 
which contravened the Hindu Law or was obnoxious 
to the provisions of section 6 of the Transfer 
of Property Act, 1882. 

A ‘representative’ means a person who in ldw 
represents the estate of a deceased person, and in- 
cludes any person who intermeddles with the estate 
of a deceased person. Section 62 of the Code of 
Civil Procedure prescribes the mode of execution of 
a decree against such a representative. A creditor 
has a right to sue the representatives of his deceased 
debtor and of obtaining a decree against them 
although there is not proof that assets havecome into 
their hands. 
assets of which they may become possessed. 

An executor entered into an administration-bond 
with two sureties whereby he undertook to exhibit an 
inventory within a certain time with the proviso 
that the obligation undertaken was to continue 


sionary right 
wk 
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INDIAN CASES. £ 


Ib is sufficient to prove that there are - 


[lgi] 
Transfer of Property Act —conta. 


in force until the executor fulfilled the duties of the 
administration of the estate, probate of which had 
been granted to him, The inventory was “nob 
exhibited at the proper time and subsequently the 
executor died: 

Held, that the limitation for a suit to enforce the 
bond against the sureties began to run from the death 
of the executor, and not from the date of the Dreach , 
of tho obligation to exhibit the inventory. The date | 
on which one of the conditions of the bond was bro- 
ken, does not furnish the starting point from which 
limitation is to be calculated in such a case. KANTEE, 
Canora v. AL-I-NABI, 8 A. L. T. 199 3 
—— sS. 10 171 
———— S. 43 —Transyer by person 

having no right—Property stbsequently vesting in 

` him, effect of. l 

Where a, person mortgages property, which he 
has no right to mortage, representing that he is 
authorized to make the mortgage and snbsequéntly 
the property becomes vested in him, the mortgage 
will operate against him under the provisions of 'sec- 








tion 43 of the Transfer of Property’ Act. SARJU 
Parsman v. BINDESHARI BAKHSH Pat, 8A. D. J, 
184 298 








——— Sa 52 applies to execyg 
aay 


tion sales 








ma mn §, 53 ‘1018 
amai s 54 55, 267 
—————— s. 55 (1) (9) 525 
m S, BB — Mortgage — Hyi 


pothecalion bond executed before Transfer of Pro- 

perty Act—No express provision for sale—Simple 

mortgage, 

A hypothecation bond, executed before the pass- 
ing of the Transfer of Property Act and not expressly 
containing a power of sale, is a simple mortgage 
‘Within the meaning of section 58 of the’ Transfer ‘of- 
Property: Act. RAMALINGA 2, ARUKKANI, 9 M. I.T. 




















309 : 163 
——— s. 59 478 

S. GI — Two mortgages 

on different pies Grand not amounting 


to charge—Consolidation — Clog on equily of 16 

demption. é 

R. and. B. mortgaged certain fields, with possession 
in 1879. In 1883, R. alone mortgaged another pro- 
perty to the same mortgagee bya way of simple mort- 
gage. In the mortgage of 1883, there was the 
following covenant. < First I (the ’ mortgagor) shall 
pay this money, and then the money borrowed on the 
security of fields”, R. and the representatives of B 
assigned their equity of redemption in thg bond of 
1879 to the plaintiff. In a suit brought by the plain- 
tiff to redeem the mortgage of 1879: Held, that the 
covenant contained in the later mortgage did not, 
amount toa consolidation of the two mdrtgages, that 
it simply fixed the time when R. would pay the amount 
of the second mortgage. 

As by the agreement contained in the second 
mortgage no charge whatever was created upon 
the property comprised in the first mortgage, 
section 61 of the Transfer of Property Act, 1882, had 
no application, GANGA Ram v. KIRTATH Rat, 8A. L. 

- J. 158 : 319 
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——— —— Sa 73 248 
— S. 82—Mortgages—Con- 














- tribution, right of. 

One M. owned two properties one of whioh he 
mortgaged to G. in 1895. He again mortgaged both 
to the same mortgagee in 1896. G. brought a suit 
upon both: the mortgages and obtained a decree. 
Before the properties were put to sale M. made a 
usufructuary mortgage of a portion‘of one property 
to, 8., who paid the entire decretal amount to G.: 

Held, that a- suit for contribution would lie for 

Whatever 8. had paid for saying the property ex- 
eluded from his mortgage from sale, the amount of 
the mortgage-money paid by S. to M. being left 
out of consideration. 

Where the amount @ue upon the earlier mortgage 
exceeds the value of the property comprised in that 
mortgagé, the necessary. result is that the whole 
mount of the second afortgage is recoverable 
her property comprised in the later mort- 
M Hazrat v. GOBARDHAN Das, 8 A. Li 

933 
—-—— Sa 90 752 


S. 9O—Civil Procedure 
ct V of 1908), O. XXXIV, 1. 6—iortgaged 
ty-encumbered beyond its value—Abandonment 
im by mortgagee against such property—Right 
obtain personal decree against mortgagor 
Lisne mortgagee not bound to redeem prior 
tgages. ` 
mortgagee obtained a decree for sale and in pur- 
ce thereof cansed a portion of the mortgaged pro- 
ty to,be put to sale, but no one came forward to: 
d because the property was subject to several prior 





value of the property, he thereupon withdrew the pro- 
perty from sale and applied for a decree under sec- 
tifn 90 of thé Transfer of Property Act : 

_ eld, that under the circumstances the’ mortgagee 
decree-holder was entitled to apply for and obtain a 
personal decres against the mortgagor on abandon- 
ing all claim against the property. 

Obiter.—It is not incumbent on a puisne mortgages 
to redeem the prior mortgage. - He can do so if he 
likes. But if-he does not elect to redeem, the prior 

ortgagee’s right to sell the property is paramount as 
against him. ~ ae 3 

Muhammad Akbar v. Munshi Ram, A. W.N. (1899) 
208 and Badri Das v. Inayat Khan, 22 A. 404; 
Mata Din Kasodhan v. Kazim Husain, 18 A. 482; 
Ram Shankar Lal v. Ganesh Prasad, 29 A. 885; 4 A. L. 
J. 273; A. W. N. (1907) 97,2 M. L. T. 248; Perbhu 
+ Narain Singh v. Amir Singh, 29 A. 369; A. W. N. 
(1907) 83; Parbhu Narain Singh v. Baldeo Misra, 29 A. 
2060; 4 A. D. J. 157; A. W. N. (1907) 69; Kedar. Nath v. 
Ohandu -Mal, -26 A. 25: A. W.N. (1903) 179; Sheo 
Prasad v. Behari Lal, 25 A. 79; referred to, Ram 
RAGHUBIR V, IMAMI Excam 











t———— s. 92 940 
~~ Sa 995 Consent decree 
_ for money in mortgage suit ` 939 








—— S. 99—Mortgage—Sale of 
mortgaged property at the instance of mortgagee in 
waecution of decree for rent—Purchase by mortgagee — 
„Right to.possession as purchaser. 


` 
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ortgages, the amount due on which exceeded the - 


The defendant mortgaged a house. to the plaintiffs,” 
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The mortgage-deed contained no condition for right 
of entry in default of payment, and no undertaking 
to re-pay the principal. The sole conditions were for 
ptyment by the mortgagor of a certain sum per 
annum as rent for the occupation of the house an], in 
default of payment of rent for one year, for payment 
of interest at a certain rate on the rent due, and that 
the moitgagees could recover interest from year to 
year-from the mortgaged property and from the other 
property of mortgagor. The mortgagees obtained a 
decree on a compromise in respect of arrears of rent, 
and in execution the property was sold and purchased 
by the mortgagees after obtaining permission to bid 
at the auction. Possession was received by a certificate 
signed by the mortgagor who remained in possession 
ag tenant. 

Subsequently the mortgagor having refused to 
vacate, the mortgagees sued for possession. It was 
pleaded that the sale was a nullity and that tho 
plaintiffs mortgagees were not entitled to sue for 


`- possession otherwise than by filing a suit on their 


mortgage: 

Held, that the plea had no force and the plaintiffs 
were entitled to possession. 

Shah Mohsihud Din v. Sheo Lagan Sahu, 2 Ind. Cas. 
285; Jagan Nath v. Budhwa, < P. R. 1907; 157 P. L. R. 
1906; Wadero Samar v, Sojan Mal, 1 Ind. Cas. 952; 3 
S: L, R. 17; Becha Singh v. Becha Ram Sahu, 10 C. LJ. 
91; 1 Ind. Cas. 677; Khirajmal v. Daim, 32 0, 
296; 9 C. W. N. 201; 2 A. L. J.71;1 0.1L. J. 584; 7 
Bom. L. R. 1; Ashutosh Sikdar v. Behari Lal, 35 C, 61; 
11 ©. W. N. 1011; 6 C. L. J. 820; Husain v. Shankur 
Giri, 23 B. 119; Martand v. Dhondo, 22 B. 624; Muthu- | 
raman Chetty v. Ettapa Sami, 22 M. 372; Dharamkota 
Venkayya v. Budharazu Surayya Garn, 30 M. 362; 17 
M I. J. 325; Mata Din v. Kazim Husain; 18 A. 432 at 
pp. 460-61 (F.B.), referred to. 

Section 99 of the Transfer of Property Act hag 
not been extended to this province and was dis- 
approved of asa legislative mistake by the Select 
Committee appointed to consider the amondment of 
the Civil Procedure Code. Morr Ram v. Har BHAG- 
WAN Das, 80 P. L. R. 1911; 15 P. R. 1911; 109 P. W 
R. 1911 549 
oOo S., 130—Actionable claim 

—Transfer instrument in writing, 

A transfer of an actionable claim within the 
meaning of section 133 of the. Transfer of Property 
Act can only be made by an instrument in writing. 
VELAYUTHAN CHETTI V. PILLAIYAR Caerm, 9 M. L. “IN 


102 287 
———— — S. 135 does not apply 
to Court sales 729 


Trees standing, immoveable property 478 
Trespass. See Penau Cons, s. 441. 
Trial de novo—Remand by Appellate Court to dig- 








pose of suit after substituting the plaintiff 254 

- by Jury. See CRININAL PROCEDURE Cone, 

8. 803 788 

s meaning of 253 
Trust property belonging to a temple—Permanent 
lease of building sito if valid - 281 


Religious trust—Deditation of property——Q ift 
. burdened with obligation to maintain certain religious 
services—Donee io have beneficial enjoyment after digs 


115% ` 


Trust -coneld. 


` charge of burden—Decree against donee —Attachment 
- inexecution of his beneficial interest— Construction of 
deed. 

By a partition-deed between a father and sons, 
certain plots, the income whereof was stated to be 10} 
khandis of rice and-2,200 cocoanuts, were allotted to 
one of the sons F., who was to make over 83 khandis 
of rice, Rs. 17 in cash and 920 cocoanuts to the father 
during the latter’s life-time for maintenance of the 
divine services of tHe home. After the death of the 
father, V. was to’ take these piofits and perform 
the said divine services. It was also provided that if 
-Y., should improve the land and raise extra produce. 
no claim could be made upon him to spend more 
for the divine services. Another ~clanse provided 
that if the assessment of the lands was increased or 
diminished, F. should bear the same and hold the 
lands upon these -conditions from generation to 
generation. The deed prohibited V.fryum mot- 
gaging or selling the lands, 

The holder of a decree against F. attached V.’s 
interest inthe land. The plaintiff brought the pre- 
sent suit for a declaration that the property was not 
liable to attachment as it was dedicated to religious 
purposes: i 

Heid, (1) that there was by that deed no complete 
-dedication of property to a religious trust but merely 

‘a giftto V. of the property subject to an obligation 
to perform certain services; ; 

(2) that after the discharge of the burden so, 
iniposed, V. was left in the enjoyment of a beneficial 
interest which was attachable in execution of a 
decree against him. -Dassa RaMCHANDRA V, NARSIMHA 
DAMODAR, 13 Bom. L. R. 101; 85 B. 186 768 


Undue Influence—Will—Burden of proof 


33 
U. P. Land Revenue Aci (Ill of 1901), 
' S. 233 (k) 59, 475 


Valuation— Redemption suit—Appeal by mort- 
gagee—Prayer to raise money payable on redemp- 
tion. 676 

— Of SUit for the purposes of jurisdic- 
tion—Value as placed by plaintif in the plaint to be 
looked at. 

The plaintiff brought a suit on foot of a security- 
bond in which certain property had been hypothe- 
cated. The prayers in the plaint were (1) for a dec- 
laration that certain prior mortgages on the property 
had been fully:dischatged and this relief was valued 
at Rs. 4,988; (2) for a decree on the security-bond for 
Rs, 4,531. i 

Held, that though if was not obligatory on the 
plaintiff to seek relief (1), yet as he had chosen to do 
so the Courts must look at the value ofthe suit as 
framed. Pirrur SINGH v. MARN SINGH, 8A. Jr. J. 
266- : 574 
Vendor and purchaser — Arrangement 

between vendor And purchaser that purchaser 

“should pay off -vendor’s creditor out of purchase- 
money— Purchaser whether trustee 988s 
OO Consideration for sale, pay- 

ment of—Intention of parties. 

To make a sale complete it is not necessary that 
‘price should be paid. But-ownership does not pass 
if there is proof of an intention in both the parties 
that ownership should not pass until payment of 
consideration, 
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Kahna v. Dewa Singh, 62 P. R. 1879; Abbas Ali 
v. Pir Baksh, 132 P. R. 1879; Kanshi Ram v$ Tota n 
40 P. R. 1906; 78 P. L. R. 1907 and Ala ‘Babhsh yi 
Shama, 153 P. R. 1882, referred to. 

. The conduct of the parties after the transaction of” 
sale is important in order to ascertain whether the. 
parties intended ownership to pass indepéndently- of 
payment of consideration, - d an 

Ghannya Sinch v. Nihal Singh, 7 P. R.1897 Rev. and ` 
Ram Chand v. Harnam Singh, 63 P. R. 1900 Rev., 


re- 

ferred to. BHaGAN ?, ALLAH Ditta, 27 P. L. R. 1911, 
4L P. W. R. 1911 - 547 ` 
» 








-Obligation of vendor to dis- 
charge mortgages on property agreed to <be sold— 
Breach by vendor of contract Jor sale--Tranifer of Pro- 
perty Act (IV of 1882), s. 55° (1) (9)—Heasure of 
damages—Property acqired by Government in the 
meanwhile—Statutory, allowance, whether Purcha So, 
entitled to get as damages. i > 
A person is liable for damages arising fr 

of contract. An exception to this r 

down in Flureau v. Thornhill, 2 W.D 
upon a contract for the purchase of real est 
vendor without fraud is incapable of 1 
good title, the intending purchaser is 

titled to any compensation for the loss 
bargain. A 

But the vendor is bound to discharge a 
cumbrances on the property atthe date of thc 
under; section 55 (1) (9) of the Transfer of Pro} 
Act, and a mortgagee’s interest being such’ an 
cumbrance, the vendor is bound to clear the morte’ 
for, there is no question of the mortgagor’s title whit 
is perfectly good but was subject to the claim’ of th’ 
mortgagee which could be got rid of by payment of 
his debts. i 

Flureaw v. Thornhill, 2 W. Bl. 1078; and Bain v. 

` Fothergill, 7 H. L. 168; 43 L. J Ex. 243; 3L L. D, 38; 

23 W. R. 261; distinguished. 

A vendor, who can make a good title but 
is liable in damages to the purchaser.” 

A vendor, when called upon to do so, refused to 
complete acontract for sale of certain property, 
which in the meanwhile was acquired by Government. | 
The vendee brought a suit against the vendor and 
claimed as compensation the difference between | 
the amount paid by the Government and theagrec® | 
price: : ` 

Held, that the plaintiff was entitled to be put as far | 
as possible in the position he would have been in, if 4 
the contract had been carried out on the day when it | 
was broken; and that he should get the difference bet- * 
ween the agreed price and the amountat whith the 
land was valued in the land acquisition proceedings 
apart from the statutory allowance for compnlsory 
sale. NABIN CHANDRA SAHA t. KRISHNA Baro&l: Dassen 
15 C. W, N. 420; 880, 458 ~ 525 


—— Sale of land by Hindu 
widow —Condition that vendee should pyy amount of 
revenue to vendor for payment to Govenpment--Non- 
registration of têndee's name—Partition undere Parti- ‘| 
tion Act (B. C. V of 1897)—Right of vendee to lands} 
allotted to vendor. : $ : 
Defendant No. 4, a Hindu widow, sold certain speci- 

fied khamar lands to plaintiff, but there was a ‘condi- 
tion to the effect that the vendee should pay the 
` amount of revenue to the vendor for payment to Goy- 


4 
will not, 


BE tet 
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ernment. The result was thatthe plaintiff's name 
was not registered as a proprietor. There after a 
partition was effected under the Partition Act B. Q. V 
of 1897. The plaintiff could not secure the kobala 
lands, nor any land equivalent to them. He sued to 
obtain those identical lands or the lands which had 
been allotted to his vendor: 

Held, that the plaintiff is entitled to follow the lands 
allotted to his vendor, the widow, in lieu’ of the’ lands 
conveysd to him, and that if the widow had absolute 
interest, the plaintiff will get such interest,and if not 
the conveyance to the plainlii would not operate after 
her death. 

Baij Nath Lall v. Ramoodeen Chowdhry, 11. A. 106; 
21 W. R. 238; Joy Sankari Gupta v. Bharat Chandra 

Bardhan, 26 ©, 434; 3 C. W. N. 209, relied upon. Brogo 
Natu v. DINESH ÜRANDRA 67 





—>—- — — aaa Fendor failing to give pos- 
ession to vendee of apart pf property sold— Remedy of 
e—Suit for specific performance or recovery of 


he ie ye —Lamitation Act (XP of 1877), Sch.’ II, 
J. 195: 





Lo 


sua 


/ 


PA mn Right of pre-emption— Oitti mortgage 


; œ vendor delivers possession to the vendee 
Th part of the property sold, the remedy of the 
-is not by a guit for specific performance but by 
Code (, for recovery of possession of the part of which 
si properis not been given possession in pursuance: of the 
of elas and article 144 of the Limitation Act would 
to ily to such a suit for possession. : BHANJAN RAM v. 
= Filer. 18 E; R. 1911; 45 P. W, R. 1911; 92 P. L. R. 
Megu ec 


A AWaiver by judement-debtor of the benefits of sec- 
tion 257A, Civil Procedure Code, 1882 - 875 


—— of right of maintenance—Burden of proof 


698 








Fixed question of law and fact 


010 
Instalment bond — Acceptance of part of 
overdue instalment, whether waiver— Question of fact 
| _ —Iimitqtion Act (IX of 1908), Sch. I, art. 75. 
It cannot be laid down asa general rule that where 
an-instalment bond gives the creditor the right to sue 
. for the whole amount on default of payment of a 
single instalment, there is no waiver of that right by 
` acceptance of part of an overdue instalment or by re- 
É ceipt of interest. 





Thé ruling in Mohesh Chandra Banerji v, Prosanna 


> Lal Singh, 31 0. 83, is an obiter dictum. 
The question of waiver is a question of fact to 
be determined according to the circumstances of each 
particular case. Osman SHAHA V. MAHOMED AMAR 


SIREAR ; 22 
wal 1 b-ul-arz, construction of. See PRE-EMP- 

et 
——— , construction of 314 








Water right—Channel, diversion of- Intercept- 
ing ‘fife of water—‘Tortious act— Construction of weir 
—Ldheeding right—Proof of injury. 

Plaintiff, the Government,” sued defendant for an 
injunction restraining her from interfering with 
the floy of water “from tank C tank K and to 
direct her to lower a weir which she had con- 
structed 16 its former level and to close up the 
cuta ` which’ she had recently made, Defendant 


me 5 


pe 
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pleaded, inter alia, that K tank was not entitled to 
the surplus water from the C tank, and that in 
any event she was within her right i in re-placing 
an old turf bund by a masonry weir of not 
greater height, and that in doing so she did not act 
in excess of her right but ouly changed the mode of 
enjoyment ofher right: 

Held, (1) on the evidence, that K tank was entitled 
to the surplus water from the C tank and that 


.defendant’s action caused injury to plaintiff. 


(2) that assuming that defendant was entitled to 
re-place the weir, she had no right to so construct ib 
as to causo injury. 

A person wko is entitled to put up adam or turf 
aud loose stones is not necessarily entitled to substitute 
a tighter and stronger dam. 

Greenslade v. Halliday, 6 Bing. 379, 4 M, & P. 71; 
8 L. J. (0. s.) C. P. 124, referrrd to. 

Tho question in, each case must be, what is the 
exact nature of the right which is shown by the evi- 
derce to hava been acquired by the party. 

M’Intyre v. S’Gavin, (1893) App. Cas. 268; 1 R. 
246; 57 J. P. 548, referred to. BAKHTAVATSALA 
AMMAL V. SECRETARY OF State, 9 M. L. T. 375 636 











Widow-— Grant of succession certificate 571 
< ——Unchastity after succession 37 
Wili. See MUHAMMADAN Law—Witt. 
Bequest to danghters—Validity 122 
Burden of proof 354 





Gift absoiute— Restrictions on alienation and 
disposal—Defeasibility of gift on happening of sub- 


sequent event—Hvents not happening—Executory 
gift—Distribution of estate-—Palak son 51 
—~—— executed during minority, validity of JOI7 





Maintenance of widowed danghter-in-law— 

Restriction upon enjoyment of maintenance Resi- 

dence at pitralaya—Pitralaya if includes houso of 

brother 534 

i— Burden of proof—Matters between first inception 
and final drafting —Importance. 

Tho burden of proving a Will rests upon the party 
propounding it. 

Evidence as regards matters that transpire between 
the first inception of the idea of making of a Will and 
of the final drafting of the Willis of great importance 
in enabling the Court to arrive ata conclusion as 
regards the genuineness of a document put forward 
asa Will. KUNAPPAREDDI V. KANAPAREDDI, 2 M. W. 
N. 13L; 9 M. L. T. 338 727 


Construction—Widow to be absolute owner in 
default of son—Birth of son in testator’s life-time— 
Son dying shortly after testetor’s death— Widow takes 
only a limited estate. 

A testator bequeathed the whole of his property 
by Will to his widow giving her full power of aliena- 
tion but providing that in the event of a son being 
born (the wife being then pregnant) the son would 
take his father’s place as owner of the whole 
estate. After execntion of the Will and before the 
testator’s death, a son was born and survived tho 
testator by a few days only: 

Held, that on a true construction of the Will the 
widow was to take in event of a son not being born 
and that no provision was made for the devolution of 
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the estate on the son’s death. Consequently on the 
son’s death his mother took only a limited estate as 
his heir. 

Kristomont Dasi v. Narendra Krishna Bahadur, 16 
C. 288, 16 I. A. 29 (P. U.), referred to. 

diri Raja V. N. P. Appa Row v. Siri Raja 8. V. P. J. 
Gopala Row, 31 M. 310; 4 M. L. T. 9; 18 M. L. J. 420 
and Radha Prasad v. Ranee Moni Dassee, 33 C. 947; 
30. L. J. 502; 10 C. W. N. 695 (F. B.), distinguished. 
Prem Kuar v. JAGAT SINGH, 15 P. W. R. 1911 742 


Illness of testutor—Undue injluence—Unsound 
mind—Burden of proof—Suspicious circumstances— 
Scrutiny of evidence. 

The onus of proving the testamentary capacity 
of a testator lies on those by whom the Will is 
propounded but this onus is sufficiently discharged 
if they can show by prima facie reliable evidence 
that the testator, though ill, was sober and of a 
sound disposing mind when he was transacting the 
business of the Will. 

The bare fact that the beneficiaries under the 
Will were the relatives of the testator and ac- 
companied him during his illness to another place 
for his medical treatment and at place the tes- 
tator made the Will in their favour to the exclu- 
tion of other relatives of equal or nearer degree, 
does not prove that any undue influence was in 
fact exercised by them on the testator. But cir- 
cumstances of that character may sometimes sug- 
gest suspicion and woald certainly lead the Court 
to sorutinise with special care the evidence of those 
propounding, the Will. 

That there was motive and opportunity for the 
exercise of undue influence over a testator, or 
that he was seriously ill aud weak, is not suf- 
cient to justify the setting aside of. his Will. In 
order to set it aside, there must be clear evidence 
that the undue influence was in fact exercised 
or thatthe illness of the testator so affected his 
mental faculties as to make them unequal to the task 
of disposing of his property. Bur SINGH v. UTTAM 
-Sincu, 1 P. W. R. 1911, 15 0. W. N. 177; 13 0. L.J. 
72,21 P. L, R. 1911; 13 Box. L. R. 59; 9 M. L. T. 115; 
2 M. W. N. 86; 8 A. L. J. 123; 4 Bur. L. T. 35; 21 M. L. 
J. 100; 21 P. R. 1911; 38 C. 355 33 P. C. 


Words and Phrases— 





Annual net profits 311 
Apna shafie 49 
Business 1011 
Court of competent jurisdic= 
tion ; 686 
Date of sale 528 


Date of the publication of 62 


notice 
Default r 558 
Defaulter 761 


Defect of jurisdiction or 
other cause of ike nature 680 


Dispute arising under indent 896 
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Words and Phrases—concid. 


Early 460 
Estate 83 
Final and conclusive 322 


Final order passed onappeal 183 


Going armed 720 ` 
Good faith 58 
Haq wich baithi rahsi 926 
Heard and finally decided 686 
Herein 840 
Hissadar ý 23 
Hissadar Karibi < - ` 276,494 
Hissadaran-~i-pattideh | | 856 
Haqa 76 
In accordance with law 800 
Knowledge 189 
Lawfully payable 615 
Limits aforesaid 630 
Mauza 23 
Own personal use 720 
Person interested in pay-~ 
ment of money 615 


Person owningsuch property 745 


Resittes 189“: 
Sharik 23 
Traffic IOI! 


Unable to entertain 680 


Wrongfui attachment of property 
— Attached property stolen during attachment—Liabil- 
tty of person who obtained the attachment —Damages— 
Lrespass—Provincial Small Cause Courts Act (IX 
of 1887), Sch. II, art. 85 (j)—dJérisdiction, 

Crops of the plaintiff were wrongfully attached 
in execution of a decree of the defendant. While 
under attachment, the crops were’ stolen by the 
Shahna (temporary bailiff), The plaintiff sued for 
tho value of the crops and for compensation for their 
wrongful attachment: 

Held, that the defendant was liable for both, that 
the plaintiff had a complete cause of action at the date 
of the wrongful attachment, that his right to the 
relief he was entitled to was not impairef by sub- 
sequent occurrences for which he was not r(sponsible 
and that he was entitled to be restored to the status 
quo ante the illegal act ofthe defendant. 

Gama Dahad Patil v. Gokul Das Khimji, 3B. 74, 
followed. 

Heid, further, that the suit was not cognizable by 
the Court of Small Causes. BISHAMBAR NATH v. 
GADDAR, 8 A. L. J? 92; 88 A. 306 3 
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